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(CIVIL     RULINGS). 


A. 

ITIMEXT. 

I)  A  lease  given  by  a  landlord  implies 
that  he  has  sufficient  title,  and  a 
tenant  evicted  under  the  para- 
mount title  of  a  third  party  from  a 
part  of  his  teniirei  is  entitled  to — of 
rent 


120 


I) 


—  of  rent  by  order  of  Court  in 
consequence  of  diluvion  docs  not 
prove  change  in  rate  of  rent,  or 
affcctaryot's  claim  to  the  presump- 
tion under  Section  4,  Act  X.,  1859  246 

See  Jurisdiction  (16) 


ARRY. 

T^c •  Acts  not  being  extended 

to  BriUsh  Burmah,  and  the  Chief 
Commissioner  having  no  power  to 
make  rules   with   penal    clauses, 

t^ rules  passed  by  him  have 

not  the  force  ot  law 

HTJfTS. 


350 


(I) 


P) 


See  Jurisdiction  (24) 

See  Mortgage  (8) 

See  Onus  Probandi  (19) 

CRETION. 

Land  forming  the  dry  bed  of  a  canal 
belongs  to  the  estate  in  which  the 
canal  IS  included 

l-and  cannot  be  legally  proved  to  be 

^" to  a  talook  when  there  is 

«n  unfordable  stream  between  it 
^t^d  the  talook,  nor  can  possession 
under  such  circumstances  give 
nght  to  a  declaration  of  title 

^«  Jurisdiction  (36) 

I-  OF  1841. 
S^e  Permanently-settled  Estates  (i) 

^JXrOF  1843. 

See  Mortgage  (4) 
See  Registration  (6) 
^'*'OFi85i. 

^'on  58.  S(a  Evidence  (36) 

n.  Of  ,855. 

Section  13.  See  Evidence  (31) 
j>ection  43.  See  Jumma-wassil-bakee 

Papers  (3) 
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Act  XV.  of  1856. 

Sections  2  and  5,  as  applied  in  a  cast 
in  which  a  Hindoo  widow  on  the 
death,  after  her  re- marriage,  of  her 
son  by  her  first  husband,  claims  his 
estate  inherited  from  his  father  ...     34 

Act  XL.  of  1858. 

Section  3.    See  Guardian  (3) 
See  Certificate  (4) 
See  Jurisdiction  (25) 

Act  VIll.  OF  1859. 

(1)  An   order  under  Section  246  is  not 

open  to  appeal,  though  the  party 
against  whom  it  is  made  may  sue  to 
establish  his  right  ...     21 

(2)  Section  1 80 of as  applied  to  Act  X. 

cases  allows  Courts  of  first  instance 
the  widest  discretion  in  regard  to 
local  investigations  ;  and  a  Deputy 
Collector  may  depute  a  Civil  A  meen 
to  examine  witnesses  in  a  suit  for 
enhancement  ...     34 

(3)  The  abandonment  of  proceedings  un- 

der Section  269  does  not  amount  to 
dismissal  on  default  under  Section 
114  ...     61 

(4)  Where  the  purchaser  of  immoveable 

property  sold  in  execution  of  a  de- 
cree of  a  Civil  Court  gets  a  certifi- 
cate under  Section  259,  and  sues  for 
possession,  defendant  (who  is  in 
possession)  is  debarred  by  Section 
260  from  pleading  that  he  himself 
is  the  real  purchaser  ...   167 

(5)  Section  73  does  not  enatje  third  par- 

ties not  likely  to  be  affected  by  the 
'  result  to  come  into  a  suit,  and  raise 
new   questions  which  do  not  pro- 
perly arise  ...  283 

Section  i.  See  Jurisdiction  (22) 
Section  2.  See  Court  of  Rajah  of  Tipperah, 
See  Limitation  (r4) 
See  Mesne-profits  (5) 
See  Res  Adjudicata  (i )  (3)  (7)  (8) 
Section  15,     See  Declaratory  Decree  (\) 
Sections  65,  66.  See  Summons, 
Section  73.     See  Procedure  {2] 
Section  77.    See  Amendment  (i) 
Sections  86  &  227.    See  Limitation  (27) 
Section  86.    See  Intervenor  (i) 
Section  119.    See  Attachment  {i) 
Section  128.     See  Evidence  {16) 
Sections  159  &  160.  See  Jurisdiction  (27) 
Sections  166,  170,  See  At oonsifTs  Power,  • 
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INDEX   (civil   rulings). 


Act  VIll.  OF  1859. — (Continued,) 

Section  170.    See  Ev ide nee  {i^) 
*See  Procedure  (7) 
Section  177.    See  Kingdom  of  Ava. 
Sections  178,  179.     See  Evidence  (40) 
Section  180.    See  Evidence  (32) 
Sections  196,  197.  See  Mesne-profits  (i) 
Section  203.     See  Execution  (6) 
Section  206.     See  Execution  (11) 
Section  207.    See  Joint  *Judgment, 
•       Section  208.    See  Execution  (12) 
Section  209.     See  Cross-decree, 
Section  210.    See  Decree  (6) 
Section  212.     See  Application  (4) 
Sections  223,  224.  See  Res  Adjudicdta  (5) 
Section  229.     See  Jurisdiction  (33) 
Section  230.    See  Remand  {11) 
Sections  235,  239,  and  240.    See  Attach- 

ntent  (3)  (6)  (7) 
Section  236.    See  Attachment  (2)  - 
Section  237.  See  Deputy  Collector' s  Court, 
Section  246.  See  Execution  (7) 
See  Interveiior  (!) 
See  Jurisdiction  (19) 
See  Limitation  (29) 
Sections  284,  285.     See.  Execution  (3) 
Sections  285,  286.    See  Proceeding  (6) 
Sections  308,  309.     See  Pauper  (i) 
Section  313.     See  Arbitration  {\) 
Section  316.     See  Arbitration  {;^){^) 

S  e  Jurisdiction  (45) 
Section  327.     See  Jurisdiction  (13)  (32) 
Section  347.    See  Limitation  (32) 
Section  348.    See  Cross-appeal, 
Section  350.    See  Objection  (15) 
Section  351.    See  Remand  {S) 
Sections  351,  352.  See  Remand  (2) 
Sections  351 — 353.  See  Remand  (6) 
Section  352.     See  Remand  (9) 
Section  354.     See  Remand  (3)  (13) 
Section  355.     See  Procedure  (11) 
Section  359.    See  Remand  (i) 
Section  365,     See  Right  of  Appeal  (3) 
Section  367.     See  Review  (4) 
Section  377.    See  Review  (1) 
Section  378.     See  Review  (8) 
Act  X.  OF  1859. 

(i)  Where  in*a  suit  for  arrears  of  rent, 
the  Judge  finds  against  an  intcr- 
venor  as  between  him  and  plaint- 
iff, he  is  bound  under  Section  67  to 
decree  for  the  plaintiff  ...     81 

(2)  There  is  no  power  under given 

to   the  Collector  to  sell  rights  of 
suit  qua  rights  of  suit  alone         ...  224 

(3)  An  application  under  Section  25  is  not 

equivalent  tG4he  institution  of  a  suit, 
and  the  Collector,  whether  acced- 
ing to  or  refusing  it,  does  not  adju- 
dicate ...  295 
Sections  3  &  4.  See  Presumption  (5) 
Section  4.  See  Abatement{2) ;  Evidencei^) ; 
Jumma-wassil-bakee  Papers  (i) 
See  Presumption  (4) 
Section  6.    See  Enhancement  (4) 
See  Resumption  (1)  (2) 
■           3e^tipn  10.  See  Jurisdiction   (23) 
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Act  X.  OF  1859. — (Continued,) 

Section     73.  See  Notice, 

Sections    13  &:  17.  See  Enhanctnieni 

Section     17.  See  Enhancement  (4)  { 

20.  See  Cause  of  Action  \\\ 

2 1 .  See  Righ  t  of  Occupan 
23.  See  Ejectment  (1) 

See  Res  Adjudicaia  (3I 

23.  Clause  5.  See  Eject me\ 
See  yurisdictioi 

24.  See  Jurisdiction  (8)  (i 
See  Right  of  Suit  ig) 

25.  See  Res  Ad  judicata  (l 

27.  See  Jurisdiction  (22) 
See  Registration  (3) 

28,  Clause  6.  See  Jurisdi 

(0(7) 
See  Righ  t  of  Occupancy 

32.  See  Litnitation  (8) 

58.  See  Ex-parte  Decree  (1) 

65.  See  Issue  (1) 

73.  See  Act  VI U,  of  1859  C 

77.  See  Intervener  (2) 
See  Intervention  (i)  (2) 
See  Jurisdiction  (5) 
See  Procedure  (i) 

78.  See  Ejectment  (2) 
See  Jurisdiction  (38) 

Section  105.  See  Purchaser  (1) 
Sections  105  &:  109.  See  Execution  i 
Section  I53.,5'e<?  Jurisdiction  (5)  (fl 
Section  327.  See  Jurisdiction  (13)^ 
Section  350.  See  Ubjecti'cji  (5) 
Section  359.  See  Remand  {\) 
Section  377.  See  Review  (i) 
See  Arrears  of  Rent  (3) 
See  Jurisdiction  (i8)  (26)  (30) 
Act  XI.  OF  1859. 

Section  33  contemplates  an  action 
against  the  individual  wrong-doer, 
irrespective  of  Government  and  co- 
parceners 
See  Act  XXXII.  of  i860. 
Act  XIV.  of  1859. 

(I)  Repaying  a  debt  does  not  constitute 
trafficking  under  Section  8 
A  statement  of  balances  found  m 
plaintiff's  book  duly  verified,  with- 
out any  signature  by  defendant,  is 
not  an  acknowledgment  within  the 
meaning  of  Section  4 ;  defendant's] 
name  in  one  column  in  connection! 
with  a  cross   in   another  column 
being  no  valid  signature 
Clause  2,    Section  i.  ,^ee  Tehsildar* 
Clause 6, Section  \,See  Limitations^ 
Clause  12,  Section  i.  See  Limitaitln 

(15)  (30) 
Clause  15,  Section  i.  See  Evidence 
Section  4.    See  Lii^ility  (3) 

See  Limitation  (25) 
Section  11.  See  Minor  (i) 
Section   17.  See  Limitation  (15)  30) 
Section  20.  See  Application  (3)  (4) 
See  Limitation  (1) 
See  Proceed ingil){2){3m 
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INDIX    (civil   rulings). 


Ill 


tXXVfl.  OF  i860. 

See  Certificate  {I)  (2)  U)  (5) 

rXXXIL  0P1860. 

A  sale  under does  not  render  a 

mokurruree  title  void  with  refer- 
ence to  Act  XL  of  1859  ...     31 

rXXIll.  OF  1861. 

ij  Section  37  does  not  makfi  Section  7 
applicable  to  cases  in  which  the 
Appellate  Court  has  dismissed  the 
appeal  under  Section  6  ...   160 

\)  The  word  "  powers"  in  Section  37  is 
not  synonymous  with  "  jurisdic- 
tion;" and  especially  in  other  parts  of 

and  in  Act  Vlll.  of  1859,  it  ! 

docs  not  comprehend  jurisdiction...  160' 
Sections  5  &  6.  See  Application  (2)  1 

Section  n.  See  Mesne-profits  (i)  (2)  i 

Section  u.  See  Procedure  (21)  , 

Section  27 .  See  A  rbitra  tion  (2)  I 

See  Ju  risdiction  (4)  ( I  o)  { 1 1 ) 
See  Procedure  (14)  1 

Section  38.  See  Procedure  (21) 

See  Jurisdiction  (2)  (42)  , 

See  Permanently-settledEstates,  ' 
Sec  Righ  t  of  A ction .  ( I ) 

T  VI.  (B.C.)  OF  1862. 

Section  9  gives  a  proprietor  the  right 
of  making  a  general  survey  of  lands 
held  under  an  independent  title  ...  361     , 
Section  4.  See  Deposit  (2) 
Section  3.  See  Remand  (5) 
Section  10.  See  Enhancement  (6) 
See  Jurisdiction  (51) 
Section  16.  See Intervenor  {\)  See  Rent{\) 

r  X.  OF  1862. 

I     Clause  6,  Section  15.  See  Pauper  {2) 

rXV1.0Fi864. 

Section  17.  See  Registration  (9) 
Section  52.  See  Interest  (i) 

See  Registration  (\)  ij)  (S) 

r  VIII.  OF  1865(8.  C.) 

Section  6.  See  Deposit  (i) 
Section  16.  See  Under-tenure  (2) 

*tXI.  OK  1865. 

1)  nuts  are  not  moveable  property  un- 
der Section  19.    The  word  "  move- 
able" explained  ...  416 
t)  The  words    "  personal  property  "  in 
Section  6  are  used  in  the  sense  of 
moveable  property  ...   ib. 
Section  6.  See  Jurisdiction  (4)  (20) 
See  Small  Caitse  Court. 

rrXX.  op  1R65. 

There  is  nothing  in to  restrain 

^  any  person  from  supplying  inform- 
ation to  the  vakeels  in  the  presence 
of  the  J  udg^.  The  word  '  *  appear- 
ance "  does  not  mean  actual  pre- 
sence, e.  g.,  oi  a  mookhtar  stand- 
ing behind  the  pleader  . .    355 

See  Small  Cause  Court. 


Section  50. 
Section  84. 


Act  XX.  OF  1866. 

(i)  A  summary  application  underSection 
53  cannot  be  entfertained   at  the 
suit  of  the  assignee  of  the  obligee  ...     84 
Clause  2,  Section  17.  See  Registration (4. 
Clause  4,  Section  17.  SeeConstruction(i) 
Section  49.     See  Registration  (5) 
See  Registration  (2) 
See  Res  Adjudicata  (4) 
See  Registration^  13) 
See  Sale  (i)  ^ 

Additional  Finding.  ^ 

See  Remand  (5) 
Adjustment. 

See  Execution  (ii) 
Administrator. 

The  claim  of  an  applicant  to  be  a  co- 

of  his  deceased  brother'sestate 

may  be  rejected  when  the  intestate 
has  stated  that  he  had  to  receive 
money  from  him  ...     90 

Admission. 

(i)  The by   a  zemindar    that   the 


holding  of  certain  tenants  is  mokur- 
ruree at  a  given  rent  is  binding  on 
any  subsequent  zemindar  not  an 
auction-purchaser  at  a  sale  for 
arrears  of  revenue  ...     72 

(2)  If  a  defendant's is  read  against 

him,  the  whole  must  be  taken 
together;  but  this  does  not  prevent 
separate  allegations  made  without 
qualiBcation  from  being  used  sepa- 
rately against  him  ...   189 

(3)  The  fact  that  no  objection  was  raised 

by  the  representatives  of  the  pre 
sent  plaintiffs  against  pottahs  put 
forward  in  suits  to  which  they  were 

parties  is  an of  the  bona  fides 

of  the  pottahs  ...  403 

(4)  In  a  suit  for  enhancement,  plaintiff's 

that  defendant  had  held  the 

tenure  for  30  or  32  years  at  the 

same  rent  is  not  an that  the 

land  has  been  held  at  that  rate  from 
the  Permanent  Settlement,  and  he 
should    hi   allowed  to  r(?but  any 

presumption  arising  ffom  the 427 

See  Evidence  (33) 
Advances. 

See  Onus  Probandi  (19) 
Agent. 
(i)  ^jiere  a  native  lady  opens  an  account 
"  "h  a  banker  through  her  son  as 
— ,  to  provide  for  the  punctual 
payment  of  Government  revenue 
and  current  expenses,  the  banker 
is  not  warranted  in  advancing  to 
the   son   as   — - —   large   sums   of 
money  on  bonds  ...  376 

See  Cause  of  Action  (i) 
Agreement. 

(i)  Where  a  putnee,  the  refusal  of  which 
was  promised  to  a  certain  ijaradar, 
is  given  to  another,  the  latter,  being 
no  party  to  the  stipulation,  is  not 
bound  tjiereby  ...  25 
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INDVX   (civil    RULINJS). 


Alienation. 

Where  land  is  a  heritable  property 
burdened  with  a  trust,  it  may  be 
alienated  subject  to  the  trust       ...   299 

See  Benavtee  (i) 

See  Hindoo  Law  (2) 

See  Limitation  (6)  (24) 

See  Service  Tenure, 

Amendment. 

(1)  Where  a  Hindoo  widow  sues  as  guar- 
•  dian  of  her  daughter  by  her  first 

•husband,  claiming  the  estate  of  her^ 
son,  who  died  after  her  re-marriage, ' 
and  then  applies  to  be  made  a  co- 
plaintiff  in  her  own  right,  the 
Lower  Court  is  not  wrong  in  ar- 
raying the  plaintiff  among  the  par- 
ties to  the  suit  under  Section  77, 
Act  VIII.  of  1859  ...     34 

(2)  A  Lower  Court,  in  executing  a  decree 

of  the  High  Court,  cannot  alter  it ;    . 
any being  obtained  by  appli- 
cation to  High  Court  by  the  decree- 
holder  •  ••     60 

(3)  A  Lower  Court  mayor  may  not  per- 

mit the  filing  a  petition  to  amend  a 
plaint,  and  its  refusal  is  nogrouiui 
for  special  appeal  ...  *87 

Ancestral  Property. 

A  plaintiff,  suing  for  confirmation  of 

possession  of  a  share  of as  the 

self-acquisition  of  two  grandsons 
of  the  common  ancestor,  must 
prove  his  allegation  and  posses- 
sion ...  393 

Appeal. 

(i)  Held,  with  reference  to  Full  Bench 
decision,  page  181,  V'olume  IX., 
Weekly  Reporter,  that  a  new  state- 
ment of  the  law  by  the  High  Court 
is  no  excuse  for  delay  in  appealing 
against  a  judgment  ...   178 

(2)  Where  a  case  is  remanded  for  trial  of 

the  issue  of  limitation,  it  is  open  to 

the  parties  to upon  the  whole 

case,  notwithstanding  the al- 
ready ITad  ...  335 

(3)  W'hcre  in  an against  part  of  a 

decree  theparty  in  whose  favor  the 
decree  is  made  is  made  sol^  re- 
spondent, the  Appellate  Court  has 
only  to  determine  whether,  as  be- 
tween appellantand  respondent,!  he 
order  ot  the  first  Court  is  correct ...  432 

See  Application  (2) 

See  Arbitratioif  (2) 

See  Evidence  (41) 

.Vfc'^  Error  of  Valuation, 

See  Jurisdiction  (4)  (21)  (35)  (48) 

See  Limitation  (32) 

See  Objection  (2) 

See  Procedure  (ii) 

See  Review  (6) 

Sec  Right  of  Appeal. 

See  Special  Appeal, 


Application. 
(1)  Wherean 


for  a  certificate  un< 


Act  XXVII.  of  i860  contains 
legations  requiring  to  be  clearly 
counted  for,  applicant  should 
allowed  to  adduce  evidence 

(2)  Where  a  Judge  under  Sections  5 

6,  Act  XXllL,  1 861,  dismisses 

appeal,  and  an is  made  to 

the  appeal  re-heard,  the  Judged 
decision  rejecting  it  is  final         «,J 

(3)  .\   bond  fide   for    executii 

though    amended    by     order 
Court,  is  a  proceeding  within  the' 
meaning  of  Section  2p,  Act  XIV. 
of  1859 

(4)  A  defective  and  partial for  cxe-  1 

cut  ion  of  a  decree  is  not  a  proceed-  J 
ing  within  the  meaning  of  Sectka  jj 
20,  Act  XIV.  of  1859  «J| 

(5)  An for  execution  rejected  owing^ 

to  the  applicant's  failure  to  prove 
that  he  is  the  purchaser  of  the  <Je» 
crce  is  not  a  proceeding  proper/y 
taken  to  enforce  a  decree 

See  Act  X.  of  1859  (3) 

See  Execution  (8) 
Arbitration. 

(!)  An  application  for under  Section 

313,  .^ct  VI IL,  1859,  is  invalid,  un- 
less made  by  all  the  material 
parties  inte^ested 

Section  27,ActXXIIL,i86i,barsap- 
peal  to  the  High  Court  in  suits  cog- 
nizable  by  a  Small  Cause  Court, 
even  when  the  suit  is  referred  to 

An   order  referringf  a  suit   to  


(2) 


(3) 


(4) 


should  provide  for  the  appointment 

of  an  umpire,  and  that  the  decision 

shall  be  with  the  majority        '     ... 

A  matter  referred  to cannot  be 


J 


dealt  with  by  the  Court  unless  the 
reference  be  fruitless 

(5)  Where  plaintiffs  claim  a  6-annas 
share  of  land  belonging  to  a  mou- 
zah,  and  262  beegahs  are  found 
to  belong  to  that  talook,  and,  pend- 
ing the  suit,  all  the  defendants,  ex- 
cept one  (0),  agree  to .  upon 

which  it  is  found  that  44  beegahs 
more  belong  to  the  plaintiffs — H  blo 
that    plaintiffs    may     recover    as 
against  all  the  defendants,  includ- 
ing O,  a  6  annas  share  in  262  bee- 
gahs, and  as  against  all,  except  O, 
a  6-annas  in  the  44  beegahs 
See  Award  {\)  {2) 
See  Jurisdiction  (45) 
Arrears  of  Rent. 

(1)  W'here  in  a  suit  for the  Judge, 

finding  against  ^  intervenor,  as 
between  him  and  plaintiff,  decrees 
for  the  plaintiff,  but  plaintiff's  claim 
to  a  higher  rate  than  defendant 
admitted  is  not  proved,  the  decree 
for   plaintiff  will   be   only  to  ttie 

m         .  f 


i 


1 
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KARS  or  Rent. — (Continued,) 

extent  and  at  the  rate  admitted  by 
the  ryot  ...  81 

I  A  zemindar,  in  execution  of  a  decree, 
selling  the  rights  and  interests  of  a 
tenant,  is  not  bound  to  give  the 
purchaser  notice  before  ejectment 
under  a  decree  for and  eject- 
ment if  the  latter  has  not  had  his 
name  registered  in  the  zemindar's 
sert^»l1ta  •■■  3<^4 

)  A  suit   for due  under  an  inden- 
ture drawn  up  in  Knglish  form  will 
lie  under  Act  X.  of  i85(),  although 
no  separate  kubooleut  is  executed    324 
See  Act  X.  0/  18^9  U) 
See  Attachment  (5) 
See  Reimbursement  u) 
See  Ri^ht  of  Suit  (3) 

« 

See  Sale  K(}) 

pNMENT  or  Debt. 

I  Where  a  plaintiff,  purchasing  a  debt 
due  from  defendant  to  a  third  party 
(/?),  sues  defendant,  the  latter  may 
set  off  as  against  him  th^  debt  due 
Lrom  R  to  her  at  the  time  of  plaint- 
iff's purchase  ...  380 

ACHMKNT. 

)  Any made  under  a  decree  after- 
wards set  aside,  a  newj.rial  being 
panted  under  Section  119,  Act 
VIII.  of  1859,  falls  to  the  ground, 
and  the  validily  oi  a  sale  of  proper- 
ty so  attached  is  not  aifected 

^  Money  payable  to  sirdars  as  wages  of 
coolies  is  debt  to  the  coolies,  <ind  is 
not  attachable  under  Section  236, 
Adl  V'Ill.,*i859,  in  execution  of  a 
decree  against  a  sirdar  '     ... 

)   To  render  an of  land  effectual 

so  as  to  make  a  subsequent  aliena- 
tion void,  the  processes  prescribed 
in  Section  239,  Act  VI 1 1,  of  1859, 
must  be  gone  throu^i 

j s  before  judgment,  though  per- 


99 


149 


264 


fected  by  judgment,  do  not  pre- 
vent  possession   being   taken    by 

Official   Assignee.     An after 

decree  does  not  put  a  creditor  into 
a  better  position  than before . . . 

|)  Where  the  purchaser  of  a  jotejumma, 
to  save  the  tenure  from  sale  under 
a  decree  against  defendant  obtain- 
ed by  the  putneedar  for  arrears  of 
rent  due  before  the  purchase,  pays 
the  amount  of  the  decree — Held 
that  the  payment  is  not  recoverable 
by  suit  against  defendant 

)  Salaries  or  debtj»due  from  a  Railway 
Company  to  its  servants  may  be  at- 
tached uffdcr  Section  236,  Act  V 11 1 . 

^  of  1S59.  A  Small  Cause  Court 
need  not  make  any  other  Court  the 
•rpediym  of 


Atta(  hment. — (Continued.) 

(7)  The  order  of of  .pay   due   to    a 

judgment-debtor,  the  servant  of  a 
Railway  Company,  must  be  made 
by  the  Small  Cause  Court,  and  a 
copy  served  upon  the  debtor      ...  447 

(8)  Defendant,  attempting  to  sell  in  exe- 

cution of  a  decree  against  some 
body  else  property  belonging  to 
plaintiff,  has  no  right  to  retain 
money  which  he  liad  compelled  the  "' 
plaintiff  to  pay  him  to  save  the  pro- 
perty from  sale  ...  453 

Sec  Execution  (9) 

See  Jurisdiction  (50) 

Sec  Onus  Proband i  {20) 

Sec  Procedure  (20) 

See  Sale  (y) 

AvtTlOX-PURl  H.VSER.    • 

The  rights  of  an cannot  arise 

under  Regulation  VI 11.  of  1879, 
where  the  lease  of  a  howala-lcnure 
does  not  expressly  reserve  it  for 
sale  for  non-payment  of  rent      ...   220 

Sec  Defective  Suit, 

Sec  Kubooleut  (5) 

AURL'NG. 

(1)  An is  not  necessarily  connected 

with  the  land-revenue  definition  of 

a  pergunnah  ...   127 

Award. 

(i)  Where,  in  an  order  of  Court  referring 
a  case  to  arbitration,   no  ^ime  is 

fixed  for  sending  in  an ,  the 

itself  falls  to  the  ground      ...  206 

(2)  Quivre. — What  is  the  effect  of  an 

arrived  at  in  a  pending  suit  referred 
to  arbitration  by  an  order  of  Court 
otherwise  than  by  consent  of  all 
the  parties?  ...  4^'3 


B. 


Bkn\mi:e.  " 


353 


446 


447 


(i)  A  decree  of  foreclosure  in  respect  of 
property  mortgaged  by  a  benamce- 
dar  by  conditional  sale  is  good  and' 
binding  against  the  auction-pur- 
chasers of  the  rights  and  interests 
of  the  real  owner,  unless  they  can 
show  fraud.  If  property  is  pur- 
chased in  the  name  of  a  benamee- 
dar,  and  the  indicia  of  ownership 
are  in  his  hands,  the  true  owner 
can  only  get  rid  of  the  effect  of  an 
alienation  by  showing  that  it  was 
made  without  his  acquiescence,  and 
that  the  purchaser  took  with  notice 
of  the  fact  ...   185 

(2)  A  suit  to  recover  property  purchased 

from  a  client ,  and  never  made 

over  to  the  ostensible  purchaser, 
cannot  be  maintained  in  his  name  469 
.Vt't'  Act  Vni,  of  fSsfj  (4) 
Sec  Procedure  ''5) 
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Beneficial  Ownership. 

Sec  Intervener  {2) 
See  jurisdiction  (()) 

Bona  Fides. 

(1)  Where  a  motion  is  not  bond  fide,  the 

parly  moving  cannot  benefit  by  the 
Court's  action  upon  it 

(2)  The  Lower  Court  is  not  required  to 

determine  the of  a  plaintiff's 

•  purchase,  unless  defendant  alleges 

^  fraud 

See  Fraud  (2) 
See  Proceeding  (2) 

Bond. 

(i)  Where    money    is    lent    on   .1 


under  which  property  is  hypothe- 
cated to  the  obligee,  who,  however, 
obtains  a  simple  money-decree,  he 
cannot  follow  the  property,  except 
by  regular  suit  against  the  party  in 
possession 

(2)  Where  defendant  denies  the  execu- 

tion of  a ,  and  plaintiff  sues  for 

payment  Before  the  specified  tiine, 
the  suit  cannot  be  maintained    ... 

(3)  Wherea recites  receipt  of  money, 

and  defendant  admits  having  exe- 
cuted it,  a  primd'facie  case  arises, 
which  defendant  must  rebut 

See  Interest  (1) 

See  Onus  Probandi  (6) 

Breach  ox-  Contract. 

Where  certain  putncedars  having 
agreed,  at  the  time  of  a  butwarra, 
that,  in  the  event  of  a  particular 
village  falling  wholly  to  either  of 
them,  they  would  re-unite  and  hold 
jointly  as  before,  one  parly  resiles 
from  the  agreement,  the  other  parly 
may  sue  for  specific  performance, 
but  in  the  Civil  Court  only 

See  Consideration, 

Buddhist's  Will. 
See  Prdbate. 

Butwarra. 

papers  arc  only  evidence  of  the 


proportionate  assessment  payable 
by  proprietors  after  partition,  not 
evidence  binding  ryots 

See  Breach  of  Contract, 

See  Cons ide ra t io n . 


Byrvgej-:. 

A     Hindoo    becoming     a 


-,  and 


choosing  to  retain  possession  of,  or 
assert  his  right  to,  property  to 
which  he  is  entitled,  will  not  be 
restrained  Ly  the  Courts 

C. 


C\Ml'-lOLLOWER. 

See  Jurisdiction  {4XI 

Carrmge  or  CfOODs. 
See  Da  wages  (5) 
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Cause  of  Action. 

(i)  A against  an  agent,  falling  with  in 

Section  20,  Act  X.  of  1 859,  survives 

the  death  of  the  agent  ...      59 

(2)  The  second  purchaser  of  a  share,  of 

which  two  mortgages  have  been 
executed,  and  which  has  been  sold 
under  separate  decrees,  has  not,  by 
any  act  of  his,  disturbed  the  rights 
of  the  first  purchaser,  who,  in  suingf 
for  confirmation  of  possession,  on 
the  ground  that  his  title  is  affectcfl 
by  the  subsequent  purchase,  has 
no ...    126 

(3)  Where  the  first  Court  tries  a  case  as  a 

whole,  notwithstanding  that  it  finds 
the  causes  of  action  to  be  several 
and  distinct  against  several  defend- 
ants, the  Lower  Appellate  Court 
ought  to  try  the  case  as  made  up  of 
separate  suits  ..'.    1S7 

(4)  In  a  suit  for  a  share  in  certain  joint 

property  claimed  under  an  ikrar- 

namah,     plaintiff's   accrues 

after  the  date  of  the  ikrarnamah  ...    194 

(5)  Where  a  party  purcha^^ing  a  portion  of 

.  a  putnee  is  unable  to  get  pos- 
session, and  sues  the  ryot  for  rent 
under  Act  X.,  the  plaint  is  bad  as 
against  the  ryot,  but  it  discloses  a 
against  the  zemindar  ...  209 

(6)  Where  evidence  given  to  support  one 

establishes  a  different , 

the  Court  should  dismiss  the  suit...  242 

(7)  Where  an  error  in  a  Revenue  Survey 

map,  representing  part  of  a  pur- 
chased .  mehal  as  included  in 
another,  is  in  no  way  prejudicial 
to  plaintiff,  he  has  no  ...  254 

(8)  A   suit  to  recover  the  amount  of  a 

hoondee,  in  which  four  pe  rsons  arc 
made  defendants,  is  a  combination 
of  four  suits  in  one.not  tobeallowed 
by  the  Civil  Courts  ...   263 

(9)  A  Court   trying  as  a  single  suit   a 

plaint  containing  separate  causesof 
action  on  the  part  of  distinct  plaint- 
iffs, though  but  one  prayer,  com- 
mits, not  a  mere  technical  irregu-   • 
larily,  but  an  incorrect  proceeding     ^ 
liable  to  lead  to  injustice  ...   279 

( I  o)  Where  the  entire  sum  due  on  a  bond 
with  penal  interest  to  date  of  decree 

has    been    recovered,  the  of 

the  widow  of  one  of  the  judgment- 
creditors  has  fully  accrued  ...  397 
See  Mesne-profits  (6) 
See  Limitation  (16) 
See  Plaint  (i) 
Certificate. 

(!)  Under  what  circu«istances  an  appli- 
cant  is   entitled    to  a under 

AaXXVIl.of  i860  ...      4 

—  under  Aa  XXVIl.  of  i86(f     ^ 


(2)  A 


does  not  determine  any  question 
of  title,  and  is  only  copclusiwi  of 
the  holder's  representative  title  as 
against  S\\  delAors/o  the  deceased.  105 


1 
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CEiRTtiic  \Tf..—(ConfinueiiJ. 

^■^^  A cannot  be  granled  lor  the 

collection  of  fractions  of  the  debts 
of  deceased  •••   ^^5 

..J  A underActXL.  of  1858  gives 

the  right  to  collect  the  debts  due  to 
-     the  estate ;  but  if  the  debtor  objects 
to  pay,  the  right  cannot  be  en- 
forced' without  a  under  Act 

XXVll.of  i860  ...  462 

(S)  Where  an  applicant  for  a under 

Act  XXV 1 1,  of  i860  is  opposed  by 
a  parly  claiming  under  a  will,  the 
Judge  is  bound  to  proceed  under 
Section  3  .       •• 

{(\\  Where  an  applicant  for  a is  en- 
titled to  a  share,  the  smallness  of 
the  share  will  not  debar  her  from 
getting  a entitling  her  to  col- 
lect according  to  the  sharq 
See  Execution  (3) 

*"*  A  tenant  adjudged  to  pay  a  particu- 

li^r or  demand  \v\  a  particular 

year  is  not  compelled  to  pay  for 

ever 
See  Jurisdiction  (30) 

ChITTAH  .  ,  r  I         1 

.  5  produced  as  evidence  of  land 

being  mdl  are  suRkiently  attested 
by  the  deposition  of  the  village- 
gomashta 

5^^  Evidence  (36) 


Compensation. 

(1)  A  zemindar  receiving   rents  m  full 

is  not  entitled  to  share  in given 

to  a  putneedar  for  loss  of  land  in- 
cluded in  the  putnec 

(2)  The  principle  laid  down  in  the  case 

published  at  page  328  of  the  Sud- 
der  decisions  for  i860,  regulating 
^for  land  taken  for  public  pur- 
poses, does  not  provide  for  the 
case  of  several  putndes  or  inter- 
mediate tenures 
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257 


443 


69 
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Civil  Ameen.  •       ^  ,k 

The  proceeding  of  a  in  a  suo- 

di vision* where  he  has  no  jurisdic- 
tion is  not  legal  evidence 
See  Evidence  (32) 
Cl%im  to  Att\chei)  Property. 
See  Limitation  (27) 

Collections. 

See  Purchaser  (5) 

Where  plaintiff  has  purchased  Bs 
right  in  a  4^annas  share  of  property, 
the  righU  and  interests  in  which  are 
sold  in  execution  and  purchased  bv 
defendant,  and  B,  the  vendor,  ad- 
mits the  sale  to  plamtift— Held 
that  the  Lower  Appellate  Court 
did  wrong  in  presuming  — —  be- 
tween ^and  his  vendee,  and  ought 
not  to  reject  the  deed  of  sale  without 
examining  the  writer  and  witness- 
es; and  that.it  ought  to  decide 
plaintiff's  possession  at  any  time 
under  the  deed 

See  Partition  (3) 

Collusive  Deed.  • 

Where  the  conveying  party  remains 
in  possession  after  he  has  executed 
^     •            a  deed  conveying  his  entire  proper- 
ty to  his  son,  the  inference  is  that  the 
«     deed  was  intended  as  a  blind 449 

.         Vol.  X.       .        ^ 
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CoN'biTioNAL  Decree. 
See  Pre-emption  (I) 

Conditional  Sale. 

See  Mortgage  (10) 
Confirmation  OP  Title. 

A  suit  for and  possession  where 

possession  is  found  to  be  with  de- 
fendant is  held  to  be  properly  dis- 
missed 
See  Limitation  (5)     . 
See  Onus  Probandi  (18) 
Consideration. 

(!)  Where  certain  putneedars'  agree  at 
the  time  of  a  butwarra  that,  in  the 
event  of  a  particular  village  falling 
wholly  to  either  of  them,  they  would 
re-unite  and  hold  jointly  as  before, 
the  absence  of   mention   of  any 

money in  the  agreement  is  no 

bar  to  its  being  enforced 
See  Evidence  (17) 
See  Lease  (i) 
Consolidation  of  Tenures. 

See  Presumption  (2) 
Construction. 

( 1 )  By  ^ Ji  ^^  5?  a  year-by-y ear  tenancy  is 
meant ;  and  such  a  pottah  is  a  lease 
for  a  term  exceeding  one  year,  and 
is  not  evidence  unless  registered  ...  4*0 

(2)  Where  A^and  D  jointly  give  a  kuboo- 
leut  for  certain  lands,  agreemgthat, 
under  certain  circumstances,  those 
who  succeeded  to  their  rights  would 
pay  the  rent,  and  A^  makes  over 
his  interest  to  /?— HeId  that  the 
lease  has  passed  into  the  hands  of 
"others"  within  the  meaning  of 
the  kubooleut 

5"^^  Ait  XXIIL  of  1861  (I)  (2) 

See  AiH  XX,  of  1865. 

See  Limitation  (12)  (20) 

See  Mortgage  (6)  . 

Contract.  ,       ,  ^^ 

(1)  Where  one  of  two  daughters  sues  to 

recover  a  moiety  of  rents  due  under 

a  kubooleut  executed  in  favor  of 

a  deceased  mother,  the  zemindar ; 

Held  that  a originally  single 

and  indivisible  does  not,  by  the 
death  of  the  zemindar,   become 

separable  into  two s  ... 

(2)  A of  sale  or  conveyance  entered 

-  into   with   one   who   stands   in  a 

2— a 
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Contract — (Con  tin  tied  J, 

fiduciary  relation  is  liable  to  be 
called  in  Question  by  the  vendor, 
and  to  be  set  aside  if  the  other 
party  has  made  an  unfair  use  of  his 
advantages,  undue  influence  being 
presumed  until  the  contrary  is 
proved 

(3)  A expressly    declared    to    be 

made  out  of  ill-feeling  against  a 

third  party  is  a against  public 

policy,  and  a  suit  cannot  lie  upon  it 

(^)  The  non-completion  of  an  agreemeni 

of  compromise  does  not  exonerate 

defendant  from  performing  his  part 

of  the 

See  Arrears  of  Rent  (3) 
See  Ejectment  (2) 
See  jurisdiction  (23) 
Contribution. 

( 1 )  How  the  obligation  of  co-sharers  may 

be  enforced,  where  one  person  joint- 
ly interested  with  others  in  land 
is  compelled  to  pay  revenue  in  ex- 
cess of  his  proper  share 

(2)  In  a  suit  for in  respect  of  Go- 

vernment   revenue    paid    for   an 
estate,  it  is  suf^cient  for  plaintiff 
to  prove  that  he  has  paid  more  than 
his  share,  and  his  co-sharers  less 
than  theirs 
See  Liability  ( I )  (?) 
See  Limitation  (7) 
Co-partnership. 

See  Pre-emption  (4) 
Copy. 

See  Evidence  (34) 
Corporation, 

A must  sue  and  be  sued  in  its 

corporate  name 
Co-sharer, 

(1)  A refusing  to  sue  jointly  may 

be  made  a  defendant,  the  Court 
having  full  power  when  all  concer- 
ned on  both  sides  are  parties  to  the 
suit 

(2)  Long  possession  under  a  pottah  from 

one  stiarer  without  interference 
from  the  others  legally  warrants 
the  inference  that  the  grantor  had 
authority  to  bind  his  

See  Contract  (1) 

See  Contribution  (2) 

See  yoint  Property. 

See  jurisdiction  (I I) 
Costs. 

Where  a  party  is  made  a  defendant 
without  cause  of  action  being  alleg- 
ed, his should  be  paid,  not  by 

co-defendant,  but  by  plaintiff     ... 
See  Execution  (10) 
See   Withdrawal  of  Claim. 
Court  of  Rajah  op  Tipperah. 

The  is    not    an    independent 

Court  within  the  meaning  of  Sec- 
tion 2,  Act  Vni.  of  1859 


128 


140 


420  . 
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Court  of  Wards. 

See  Liability  (3) 

Credit. 

See  Agent  (i) 

Criminal  Prosecution. 

Parties  acting  honestly  in  initiating 
proceedings  in  a  M  agislrate's  Court 
are  not  civilly  responsible  for  any 
order  of  the  Magistrate 

Criminal  Verdict. 
See  Evidence  (6) 

Cross- appeal.  | 

Ifadecreeispassed  partly  in  favor  off 
-and  partly  against,  a  plaintiff,  and 
one  of  the  defendants  alone  appcak 
as  against  the  decree  in  favor  of  the 
plaintiff,  making  a  co  defendant  a 
respondent,  the  latter  need  not 
appear,  and  the  plaint  iff  need  not 
be  allowed  at  the  hearing"  to  raisc; 
objections  to  his  suit  being  dts> 
missed  against  the  other  defendant 

Cross-decrke. 

Where  A  applies  to  have  a  decree 
held  by  his  son  against   B  set  oflfj 

«is  a u.ider  Section  209,  Act 

VIII.,  1S59,  on  the  ground  that  his 
son  held  benamee  for  him  ;  Held 
that  the  parties  to  the  decrees  are 
not  the  same  in  any  possible  sense ; 

Custody  of  Idols.  I 

The  plaint  in  a  suit  to  amend  a 
decree  declaring  the  defendants 
entitled,  on  the  occasion  ofallcere^ 

monies,  ta  take  certain from 

plaintiff's  house  and  keep  them  a 
certain  number  of  days,  is  bad  in 
respect  of  the  prayer  for  specifica- 
tion of  the  ceremonies  and  for 
damaees 


CusroM. 

A  question  of 


is  a  question  of 


108 


fact,  on  which   the    High    Court 
cannot  interfere 


389 


D. 


DAMAGES. 


«94 


337 


(1)  'Ilie  amount  of to  be  awarded 

on  account  of  a  false  charge  shouM 
be  decided  by  a  Jury,  and  cannot 
be  interfered  with  by  the  High 
Court  in  special  appeal  ...  l 

(2)  Injury   to   plaintiff's   feelings   in  a 

letter  written  and  sent  to  him  by 
defendant  is  not  in  itself  a  ground 

for in  a  civil  action  ...  I 

(3) should  be  awarded  accordin<|r 

to  the  loss  caus^  by  defendant's 
wrongful  act ;  and  where  such  act 
makes  it  probable  that  plainti.^  ^ 
will  be  a  loser  in  future  time,  the 
award  should  embrace  the  pro- 
spective loss  •••  2^ 


• 


1 
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IX 


AG  ES. — (Con  tin  ued.) 

I)  A  Judge  in  appeal  decreeing  the  full 

amount  claimed  for  crops  alleged 

to  have  been  plundered  is  bound 

to  ascertain  on  evidence  the  real 

extent  of  the 

In  a  suit  for  money  claimed  for  the 
carriage  of  goods,  defendant  can- 
not answer  wiih  a  set-oil  on  account 

of ,  though  he  may  put  in  isiue* 

to  what  extent  he  is  entitled  to 
draw back,  and  may  bring  an 


Decree. 
(I)  A 


awarding  immediate  mesne- 


252 


action  for  special 


295 


299 


. 


The  Code  of  Civil  Procedure  gives 
no  power  in  an  ordinary  suit  for 

to  direct  the  amount  to  be 

assessed  in  execution 

See  Custody  of  Idols. 

Se*  Distraint. 

See  Joint  yudgment. 

See  Jurisdiction  (15)  (17) 

.SV^  Limitation  (28) 

See  Onus  Proband i  (22) 

See  Procedure  (14) 

See  Remand  (5) 

See  Special  Appeal  ( 1 ) 


WHTBR, 

When  a  man  acknowledges  a  person 

to  be  his ,  he  must  be  taken  to 

mean   his  legitimate  ,  unless 

the  contrary  appears  ...  469 


See  Act  A7K.  of  1850  (i) 
See  Limitation  (i  i) 
See  Personal  Debt. 
See  Procedure  (20) 

BITTER  Land. 

See  Declaratory  Decree  (2) 


profits  at  the  rate  Emitted  by  de- 
fendants, and  larger  mesne-profits 
contingently  on  a  higher  rate  being 
proved  at  the  time  of  execution,  is 
irregular 

(2)  Duties  of  Judges  and  Pleaders   in 

preparing s  pointed  out 

(3)  A  privately  executed  endorsement  on 

a ,  unregistered  and  unproved, 

is  no  evidence  of  the  transfer  of 

the 

A for  possession  with  wassilat 

obtained  by  a  zemindar  of  an  estate, 
as  such,  cannot  be  pledged  as  secu- 
rity for  a  personal  debt 

declaring *plainiiff's  title,  in  an 


24 
96 


(4) 


(5) 


144 


152 


(6) 


(7) 


Act  X.  suit  not  executed  within  the 
time  allowed  by  Uw,  is  no  longer 

a ,  and  is  no  evidence  against 

an  intervenor  having  received  rents 
bondfde  ...   215 

A passed  against  a  person  who 

was  dead  at  the  time  the  suit  was 
instituted  cannot  be  executed 
against  his  legal  representatives...  455 

The  duty  of  Judges  in  seeing  that 
s     are    properly     drawn    up 


Deed. 


pointed  out 
See  Amendment  (2) 
See  Conditional  Decree, 
See  Cross-decree, 
See  Limitation  (2) 
See  Onus  Probandi  (7) 
See  Plaint  (l) 
See  Resumption-decree, 
See  Sale  (2)  (4) 

A  fraudulent  alteration  in  a vi- 
tiates the  wholly,  whether  the 


487 


tLVRATORY  DECREE. 

( I)  Suit  by  *  guardian  for  a that 

certain  pottahs  put  forth  by  defend- 
ants to  protect  themselves  from 
enhancement  are  spuriousand  like- 
ly to  injure  the  minor's  interests  is 
premature,  and  cannot  lie  under 
Section  15,  Act  VIII.  of  1859     ...     47 

{2)  Where  property  in  dispute  is  found 
to  be  debut ter  land  belonging  to 
plaintiff,  and  it  is  contended  in 
spcciafappeal  that  he  is  entitled  to  a 
fourth  share  only,  he  is  entitled  to  a 
declaration  that  the  whole  land  is 
debutter,  and  that  he  is  entitled  to 
a  fourth  share  ...  105 

(3)  Where  plaintiff  obtaining  a  mowrosee 
pot  tan  of  some  joles  of  land  from 
the  Soobah  of  Mynagorie  has  re- 
ceived kubooleuts  and  payments  of 
rent  from  the  jotedars,  and  has  had 

i  his  rights  recognized  by  the  British 
authorities,  heis  entitled  to  a  decla- 
ration of  title  ...  J 35 


alteration  be  material  or  otherwise  250 

See  Collusive  Deed, 
Deed  of  Sale. 

Where,  in  a of  aproperty  belong- 
ing to  three  brothers,  one  of  whom 
is  a  minor,  no  mention  is  made  of 
the  minor's  rights  and  interests, 
these  are  not  conveyed  to  the  pur- 
chaser ...  241 

See  Evidence  (30) 

See  Registration  (5) 
Deiamation. 

See  Damages  (2) 

See  Publication, 

Defective  Suit. 

A  suit  to  set  aside  the  sale  of  certain 
lands  attached  and  sold  by  a  de- 
cree-holder is  not  defective  be- 
cause the  auction-purchaser  is 
omitted  from  the  list  of  defendants  317 

Deposit. 

(i)  Money  deposited  to  protect  from  sale 
atenuread  vertized  undcrAct  V  [II., 
1865,  is  a  loan  to  the  proprietor 

0 


•'1 
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DEPOsrt. — (Continued,) 

of  the  tenure  which  becomes  secu- 
rity, and  t)f  which  depositor  may 
obtain  tjnmcdiate  possession      ...  205 
(2)  A  defendant  in  a  suit  for  rent,  claim- 
ing credit  for  a under  Section 

4,  Act  VI.  (B.  C.)  of  1862,  is  enti- 
tled to  a  set-off  •  •492 

Deputy  Collector's  Court. 

(1)  A  is  a  Court  of  justice  within 

the  meaning  of  Section  237,   Act 
Vm.  of  1859  ...     43 

Devastation. 

A  widow  is  not  liable  in  a  suit  against 
her  individually  to  be  maoc  an- 
swerable out  of  her  husband's 
assets  \oT  any  — • —  which  he  may 
have  committed  ...  444 

DlSAri'EARANCE  OF  A   HiNDOO. 

When  a  Hindoo  disappears,  no  right 
accrues  to  any  person  as  his  heir 
till  12  years  from  the  date  in  which 
he  was  last  heard  of  ...  484 

Disclaimer. 

See  Right  of  Appeal  (i) 

Discretion  ok  Court. 
See  Procedure  (4) 

Distraint. 

.  (i)  Where  putneedars  in  execution  of  a 
decree  for  khas  possession  are  put 
into  nominal  possession,  and  allow 
the  ryots  to  cultivate  and  then  cut 
and  carry  away  their  crops,  their 

act  is  an  abuse  of  the  Law  of , 

and  they  are  liable  for  damages...     70 

Documents. 

Where  a is  found  on  independent 

evidence  to  have  been  in  existence 
before  the  institution  of  the  suit, 
and  to  be  genuine,  the  testimony  of 
subscribing  witnesses  is  not  needed  340 

See  Evidence  (5) 

See  Old  Documents, 

E. 

Education  from  Joint  Estate. 
See  Joint  Hindoo  Family  (2) 

Ejectment. 

(i)  A  farmer  having  no  permanent  inter- 
est in  land  has  no  transferable 
interest,  and  cannot  be  ejected 
except  in  execution  of  a  decree  or 
order  under  Aqt  X.  of  1859        ...     26 

(2)  In  a  suit  undeV  Clause  5,  Section  23, 
Act  X.  of  1859,  for  ^h(is  possession 
of  a  farm,  based  on  a  contract 
providing  that,  on  default  in  pay- 
ment of  rent,  the  lessor  should  seek 
a  decree  for  arrears,  and  should 
be  entitled  to  enter  on^khas  posses- 
sion, if  the  arrears  were  not  paid 
within  15  days  of  the  execution ; 


Ejectment. — (Continued,) 

Held  that  plaintiff  ought  to  have 
brought  his  suit  under  Section  78, 
Act  X.,  and  obtained  a  decree  for 


See  Rent  (5) 

See  Right  of  Occupancy  (2) 

Encumbrance. 

Property  sold  under  a  decree  in  favor 
of  a  mortgagee  is  not  free  from 
such  lease  or  farm  as  the  owner 
may  have  found  expedient,  provi- 
ded its  value  is  not  impaired,  and 
the  operation  of  the  mortgagee's 
lien  not  impeded 

Kndorsement. 

See  Decree  (3) 

Endowment. 

Where  a  plaintiff  shows  no  title   to 

partake  of  the  benefit  of  an  , 

he  has  no  right  to  recover  posses- 
sion, and  the  utmost  he  can  do  is 
to  ask  for  the  appointment  of  a  new 
mutwalee  '     ' 

Enhancement. 

(i)  A  ryot  relying  on  a  mokurrurcc  pot- 

tah  for  protection  against must 

prove  special  title ;  mere  possession 
and  payment  of  rent  for  ycare  can- 
not bar  a  farmer's  right  to . . . 

(2)  Where  a  plaintiff  suing  for  arrears 

of  rent  at  enhanced  rates  calls  all 
the  assessable  lands  of  a  village 
mAl  lands,  and  there  is  nothing  to 
show  that  the  ghatwalee  lands  are 
excepted,  the  case  cannot  proceed 
in  its  existing  form 

(3)  In  a  suit  for where  a  mokurru- 

ree  lease  is  pleaded  by  defendants, 
but  no  pottah  is  filed,  the  existence 
of  the  tenure  must  be  proved  by 
evidence 

(4)  Section  6,  Act  X.  of  1859,  does  not 

apply  to  a  ryot  with  a  right  of  oc- 
cupancy ;  and  in  fixing  a  rate  for 
such  a  ryot.  Courts  are  not  restrict- 
ed to  Section  17 

(5)  While  a  suit  for is  pending,  de- 

fendant is  not  liable  for  interest ; 
but  after  the  rent  is  determined,  he 
is  liable  for  interest  for  all  arrears 
from,  and  instalments  after,  that 
date 

(6)  In  a  suit  for  of  rent  paid  by 

shikmce  talookdars,  plaintiff  is 
bound  to  give  data  as  to  what  would 
be  a  fair  and  equitable  rate,  and  is 
competent  to  measure  the  talook 
and  ascertain  assets 

(7)  Where  a  notice  of  treats  the 

party  served  with^t  asa  talookdar, 
the  Court  should  not  assess  ryot- 
waree  rates 

(8)  Where  there  is  no  joint  lease,  and 

plaintiff's  share  is  not  disputed,  a 

d  * 


15^ 


324 


45S 


73 


S7 


107 


«23 


166 
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EsniANCEMENT.  —  (Continued,) 

sutl  for  a  kubooleut  at  an  enhanced 
rent  will  lie ;  but  the  suit  must  be 
for on  the  whole  of  defendant's 


(9)  A 


tenure,  that  the  Courts  may  decide 
the  proportion  payable  to  plaintiff  307 

notice  of  should   set   forth 

specific  and  tangible  grounds  of 
applicable  to  the  particular 


case 


323 


(10) 


362 


383 


424 


455 


In  a  suit  for  a  kubooleut  at  an  en- 
hanced rate,  where  the  plaintiff 

seeks ,  not  of  his  share  of  rent, 

bot  of  the  rate  of  rent  of  a  speci- 
fic portion  of  land,  the  Court  may 
allow  him  to  amend  or  explain  his 
plaint,  or  give  him  what  he  is 
entitled  to  under  the  law 

<il)  In  a  suit  for ,  where  the  right 

plaintiff  claims  to  assess  lands  al- 
leged to  be  in  excess  of  yhatwallee 
lands  has  never  before  oeen  exer- 
cised, the  right  should  first  be 
determined  in  a  civil  suit 

(12)  An  inundation  or  other  catastrophe 

during  the  year  succeeding  notice 

of makes  the  demand  unfair...  3(J5 

(13)  In  a  suit  for ,  an   entirely  new 

plea  of  misconstruction  of  the 
terms  of  the  lease  cannot  be  ad- 
mitted in  special  appeal 

(14)  A   suit  for will  not  lie  against 

talookdars,  Section  17,  Act  X.  of 
1859,  not  applying  to  intermediate 
holders 

See  Admission  (4) 

See  Limitation  (S) 

See  Onus  Probandi  {w) 

See  Presumption  (4)  ^ 
Error  in  M.vp. 

See  Cause  of  Action  (6) 
Error  of  Valuation. 

An  — -,  which  does  not  affect  the 
jurisdiction  of  the  Courts  or  the  de- 
cision on  the  merits,  is  not  sufficient 
ground  for  special  appeal 

Estoppel. 

(t)  How  applicable  under  Section  2,  Act 
•  VIII.  of  1859,  to  a  suit  for  decla- 

ration oi  right,  ai\d  to  set  aside  a 
thakbust  proceeding 
U)  A  plaintiff  suing  for  property  belong- 
ing to  a   Hmdoo  widow,   on   the 
ground  of  being  the  adopted  son 
of  the  deceased  husband's  brother, 
is  not  barred  by  a  decision  in  a 
former  suit  for  other  properly,  to 
the  effect  that  he  was  not  an  adopt- 
ed son 
<3)  In  a  suit  for  property,  plaintiffs  are 
not  bound«by  an  Act  IV,  award 
against  a  person  in  whose  name  the 
^  property  was  purchased   by   the 

father  of  the  plaintiffs,   but  wha 
had  neither  title  nor  interest  in  the 
•     property,  and  was  not  authorized 


ib. 


EsTOPi'EL. — (Continued,) 

by  the  plaintiffs  to  conduct  the  Act 
IV.  proceeding     •  ...  344 

(4)  In  a  suit  for  properly,  plaintiffs  are 
not  estopped  by  statements  made- 
as  parties  in  another  suit,  which  did 
not  affect  their  status ;  nor  by  their 
failure  to  set  forth  their  title  in  a 
former  suit  against  them  for  mesne- 
profits 

Evidence. 

(1)  Where  a  document  is  so  old  that  the 

factum  of  its  execution  cannot  be 
proved 

(2)  A  nazir's  return  is  no  legal of 

service  of  notice 

(3)  Under  what  circumstancessccondary 

-  '—  may  be  received,  whether 
documentary  or  oral 

(4)  in  another  suit,  the  reading  of 

which  was  not  objected  to  in  the 

first  Court,  may  be  read  as 

by  the  Lower  Appellate  Court    ... 

(5)  Where  a  plea  under  Section  4,  Act 

X.  of  1S59,  is  set  aside  by  the 

of  certain  papers  not  objected  to 
in  the  Lower  Courts,  ihey  cannot 
be  objected  to  in  special  appeal  ... 

(6)  A  pica  of  guilty  in  a  Criminal  Court 

may    be   considered   in in   a 

civil  case,  but  not  a  verdict  of 
conviction 


33 


22 


100 


24 


2>1 


50 


(7) 


(8) 


A  copy  of  a  poll  ah  cannot  be  receiv- 
ed  in  without   cause   being 

shown  for  the  absence  of  the  ori- 
ginal 

In  a  suit  to  recover  property  claimed 
by  plaintiffs  as  sebayets,  state- 
ments made  by  the  ancestors  of 
plaintiffs  and  defendants  are  re- 
ceivable as 


56 


73 


<9) 


89 


Plaintiffs  as  sebayets  suing  to  recover 
property  must  prove  the  title  which 
gives  them  the  right  to  recover...    ib, 

(10)  Documents  put  in  by  neither  of  the 

parties  to  a  suit  cannot  be  used 

as between   them  except  for 

the  cross-examinatioi^of  witnesses 
in  the  Court  of  first  instance       ...     92 

(11)  A  Court  executing  a  decree  has  no 

power  to  modify  it  ...     95 

(12)  Where  a  zemindar,  having  resumed 

a  lakheraj  holding  of  plaintiff's 
ancestor,  afterwards  causes  it  to  be 
sold  in  execution  of  a  decree  as  the 
lakhei'aj  of  his  debtor,  the  judg- 
ment in  the  resumption-suit  is  no 

of  plaintiffs  title  as  against 

the  auction-purchaser  ...  112 

(13)  Where  both  parties  to  a  suit  adduce 

calculations  made  in  neighbouring 

villages  as to  establish  their 

respective  cases,  they  cannot  after- 
wards object  to  them  in  special 
appeal  ...  13$ 

(14)  The  —  of  memb3rs  of  the  family 

is  the  best  — ^  as  to  whether  parties 
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are  joint  or  separate,  account-books 
being  simpfy  corroborative  ...   148 

(15)  When  a  plaintiff  cites  defendants  as 

witnesses,  and  cannot  prove  his 
case  without  them,  his  suit  ought 
not  to  be  dismissed  without  proof ...   1 58 

(16)  With  reference  to  Section  128,  Code 

of  Civil  Procedure,  it  is  not  neces- 
sary for  parties  in  a  case  to  file  do- 
cumentary   unless  it  is  called 

for  by  the  Court  ...   179 

(r;)  A  Judge  acts  correctly  in  consider-  . 

ing on  the  question  whether  ' 

the  consideration  whose  payment 
is  recited  in  a  deed  has  passed  or 
"o'  ...  208 

(18)  Oral  — —  may  be  as  good  for  prov- 

ing title  to  land,  as  document- 
ary   217 

(19)  Where  an  alleged  mortgage  is  denied 

by  defendant,  and  plaintiff  cannot 
produce  the  original  mortgage- 
deed,  he  may  produce  witnesses 
to  speak  to  its  contents  ...  219 

(20)  The of  one  witness,  if  believed, 

establishes  a  fact  spoken  to  direct- 
ly ...  236 

(21)  The  deposition  of  a  witness   taken 

on  commission  is  not  inadmissible 

because   the is  given   in  the 

absence  of  the  other  side  ...     ibt 

(22)  The  fact  of  a  pottah  being  30  years 

old  does  not  do  away  with  the  ne- 
cessity of  proof  before  it  is  used 
as 


(23)  Where  parties  wish  to  put  in  — ^ 

judgments  delivered  m  English, 
copies,  not  translations,  should  be 
tendered;  but  Bengali  copies  of 
formal  decrees  of  a  /illah  Court 
are  admissible 

(24)  The  recital  in  a  judgment  as  to  cer- 

tain payments  of  rent  is  as 

between  the  parlies 

(25)  A  Court  cannot  decline  to   receive 

a  document  tendered  in for 

the  mere  general  reason  that  it  is 
possibly  a  forgery 

(26)  A  judgment  adduced  as is  not 

to  be  rejected  because  it  was  ex 
parte 

(27)  A  Court  of  justice  may  receive  the 

of  a  defendant  in  favor  of  his 

co-defendant 

(28)  The  best in  support  of  a  deed 

of  gift  is  thai  of  witnesses  to  its 
execution  or  custody:  document- 
ary   is  not  necessary 

(29)  Where  a  copy  of  a   letter  is   filed 

without  objection  in  the  Court  of 
first  instance,  and  the  writer  of  the 
letter  is  cross-examined  as  to  it, 
the  Lower  Appellate  Court  should 

consider  the  copy  as of  the 

letter 


237 


239. 

I 
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ib. 
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EviDEiiCB.—fContinued.J 

(30)  The  fact  of  a  party  putting  his  name 
as  a  witness  to  his  brother's  signa- 
ture to  a  deed  of  conveyance  is 
against  such  party 

(jr)  Under  Section  13,  Act  II.  of  1S55, 

Government  Survey  maps  are 

with  regard  (othe  physical  features 
of  a  country  and  tne  other  circum- 
stances which  the  officer/  makin«j 
them  are  specially  commissioned 
to  note  down 

{^2}  Where  an  Ameen  is  deputed  to  make 
a  local  inquiry,  and.  obtains  the 

on  oath  of  some  persons,  and 

statements  of  others  deterred  by 
religious  prejudices  from  taking  an 
oath,  his  rrport  with  the  original 

depositions   is under   Section 

180,  Code  of  Civil  Procedure     ...  312 

{3^)^  The  admission  of  a  defendant's  va- 
keel in  Court  is  legal of  the 

receipt  of  money,  and  no  other 
proof  is  needed  ...  322 

(34)  A  copy  of  a  document  cannot  be 

admitted  as ,  unless  the  ab- 
sence of  the  original  is  properly 
accounted  for  ..'   338 

(35)  A    map,    though    prepared    by   the 

gomashtas  of  both  plaintiff  and  de- 

fendant,    is  not of  title,   but 

only  of  possession  ..,     |'^. 

(36)  Government  chittahs  are  admissible 

•     as in  cases  in  Chittagong  ...  340 

(37)  Pencil  memoranda  on  a  Government 

Survey  Map  are  admissible  as 343 

(38)  Survey  \faps  prepared  under  the  au- 

thority of  Government  are of 

possession*  and  therefore  of  title. . .    i6. 

(39)  Loazima  and  Thaka  papers  are  le- 

gal   quantum  valeat  r..    ib, 

(40)  —  taken  by  a  Commission  under 

Section  178,  and  given  on  oath  or 
affirmation,  is  admissible  without 
consent  of  parties,  on  proof  of  the 
facts  necessary  for  the  purpose, 
under  Section  179,  Act  VIII.  of 
'^59  ...  385 

(4O  In  a  suit  to  j-ecover  money,  where 
certain  goods  being  attached  by 
order  of  the  Court,  two  other  per- 
sons claim  them  as  their  property, 
and  are  made  defendants,  and  the 
I .ower  Court  finds  thatlhe  proof  of  < 

their  partnership  has  failed :  Helii, 
inappeal,  that  plaintiff 'scasc cannot 
now  be  supplemented  by  examining 
parties  or  books  not  produced  in 
the  Court  below  . . .  402 

(42)  The  oral  of  persons  able  to 

testify  as  to  certain  lands   being 
mdl  is  not  to  be  rejected  as  hearsay  44^ 

(43)  A  recital  in  a  decree  in  a  suit  not  be- 

tween the  parties  to  the  present 
suit  is  not  — —  to  bind  defendants  477 
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{W)  In  a  suit  for  enhancement  of  rent, 
where  defendant  is  not  exam  ined  as 
to  the  genuineness  of  the  receipts 
filed  ...  490 

Set  Application  ( !  ^ 

See  Batvfora. 

See  Chittah, 

See  Civil  Ameen, 

See  Collusion. 

See  Decree  (5) 

See  Documents. 

See  Execution  (S) 

See  Fraud  (2) 

See  fumma  wasil-bakee  Papers  (1)  (2) 

See  jurisdiction  (28) 

See  Objection  (3)  (4)  (5) 

See  Oral  Statement, 

See  Procedure  (8)  (11) 

See  Remand  (4) 

See  Review  (8) 

See  Uniform  Payment, 

See  Witnesses  (3) 

Execution. 

(1)  Questions  arising  between  the  hold- 
'cr  of  a  decree  for  maintenance  and 
the  heirs  of  her  judgment-debtors 
cannot  be  determined  in ...     93 

{I)  Quare, — Where  the  original  judg- 
ment-debtor is  alive,  can  the  holder 
of  a  decree  for  maintenance  enforce 

her  claim  by without  a  fresh 

suit  for  each  instalment  unpaid  ?       ib. 

(3)  Where  a  case  is  decreed  in  one  dis- 
trict, and  properly  is  attached  and 
sold  in in  another,  without  ap- 
plication made  by  decree-holder  or 
ihc  certificate  and  other  papers  re- 
i|uired  under  Sections  284  and  285, 
Ac\  V 1 1 1,  of  1859.  the  proceedings 
are  without  jurisdiction  ...    137 

.'4)  In  taking  out ,  a  decree-holder 

is  not  bound  to  produce  the  original 
decree  or  even  a  copy  ...    144 

(5)  Shou'slhe  difference  between  the  two 

kinds  of in  England,  »i5.,  a  writ 

•  of  elegit  and  writ  oi  fieri  facias ...    154 

(6)  A  decree  against  certain  parties  as 
representatives  of  a  deceased  parly 
can  only  be  executed  against  the 
property  of  the  litter,  unless  de- 
fendants fail  to  show  that  all  such 
his  property  has  been  duly  applied 

(7)  The  provisionsof  Act  V 1 1 1 .,  1 859,  re- 

lative to against  a  living  j  udg- 

ment-debtor  are  not  applicable  af- 
ter he  is  dead  ...     ib, 

(8)  Where  tnllubana  docs  not  accom- 

pany appli^tion  for ,  it  is  to  be 

considered  wlieiher  such  applica- 
«   •  lion  is  merely  colorable  or  6(7«^y?r/e  229 

(9)  A  decree  for  arrears  of  re  nt  of  a  sale- 
able under-tenure  cannot  be  exe- 

•    cutcd  by  attachment  of  any  immove- 
^         able  property,  except   the  tenure 
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itself,  before  it  is  shown  that  satis-  ^ 
faction  cannot  be  had  against  the 
person  or  moveable  property  of  the 
debtor ;  and  the  other  immoveable 
property  is  not  attachable  till  after 
the  sale  of  the  undcr-tenure        ...  341 

(10)  A  Couit  cannot  withhold  the of 

a  decree,  and  abstain  from  selling 
because  the  decree-holder  refuses 
to  pay  the  cost  of  advertising.  Such 
costs  are  not  required  to  be  paid  in 
advance  ...  354 

(11)  Where  a  decree-holder,  seeking  to 

execute  his  decree,  is  opposed  by 
the  judgment-debtor  on  the  ground 
of  having  become  the  purchaser  of 
it  at  a  sale  in  ■  of  a  decree  of 
the  Deputy  Collector's  Court:  Held 
that  these  proceedings  amount  to 
an  adjustment  out  of  Court,  and 
cannot  be  recognized  unless  certi- 
fied to  by  the  judgment-creditor ...    ib, 

(12)  A  Court  charged  with  the of^a 

decree  has  no  other  discretion  wfth 
regard  to  noticing  a  transfer  thereof 
than  that  given  by  Section  208,  Act 
VIII.,  1859  ...     ib, 

(13)  There  is  no  authority  of  law  for  set- 

ting aside  an sale  of  immove- 
able property  on  the  ground  that  the 
party  whose  interests  are  sold  had 
no  interest  at  all,  or  less  than  was 
supposed  -    ... 

(14)  Decree-holders  seeking  ^//fl5  posses- 

sion of  property  already  in  posses- 
sion of  a  surbarakar  should  apply 
for  his  removal  to  the  Court  appoint- 
ing him 

See  Act  X,  of  1859  (2) 

See  Amendment  (2) 

See  Application  (3) 

See  Damages  (6) 

See  Decree  (6) 

See  Fraud  (1) 

See  Jurisdiction  (26)  (38)  (41)  (5o) 

See 'Procedure  {\^)  (22)  * 

See  Sale  (9) 

Executor. 
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The  appointment  of  an  infidel 


does  not  invalidate  a  Mahomcdan 
will 


185 


199  i  Ex-partr  Decree. 


(i)  A  Collector  may  ;^ltcr  or  rescind  an 

passed    by   his    predecessor, 

when  defendants  apply  under  Sec- 
tion 58,  Adl  X.,  for  a  revival  of 
the  suit,  showing  good  cause  for* 
their  non-appearance  and  a  fail- 
ure of  justice 

(2)  In  the  case  of  an  ,  the  proper 

course  is  an  application  for  review, 
not  a  special  appeal 

See  Evidence  (26) 
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F. 

Family  Pro  pert  v. 
See  Manager, 
Farmer. 

See  Ejectment  (i) 
Fine. 

See  yurtsdicfion  (27) 
See  'Righ  t  of  Appeal  ( \) 

P'ORECLOSURE. 

(1)  Where,   in   proceedings  held  before 

the  issue  of  Circular  Order  of  22nd 
of  July  1 8 13,  a  mortgagor  admitted' 
that  the  mortgagees  were  not  paid 
off,  and  that  an  extension  of  the 
year  of  grace  had  elapsed  without 
his  performing ihecondilions  neces- 
sary to  prevent :  Held    that 

the    proceedings    were    sufficient 

to  effect  a ,  if  such  was  their 

purpose  ...  478 

See  Mortgage  (6)  (7)  (11) 
See  Procedure  (5) 

Foreign-  Territory. 

A  special  bailiff  cannot  be   sent  to  serve 

civil  process  in  a ...  349 

Fraud. 
(i)  Where  a  decree-holder,  in  taking  out 
execution,   imputes  to  judg- 
ment-debtor, the  Court  executing 
must  examine  the  allegations    .^   144 

(2)  The  relationship  between  parties  to  a 

conveyance  of  property  is  not  im- 
material where  the  question  is 
whether  the  purchase  is  true  or 
fraudulent  ;  and  the  mere  hand- 
ing over  of  purchase-money  before 
strangers,  and  registration,  are  not 
sufficient  proof  of  a  hotnUfide  trans- 
action 

«  •  • 

See  Bona  Fides  (2) 

.SV^  Deed, 

See  Limitation  (17) 

5"^^  Locus  Standi, 

See  Onus  Proband i  (7)  (15)  (16) 

.SV^  Sale  (7) 


G. 


Ghatwal. 

(1)  A  plaintiff  is  not   entitled  to  recover 

possession  of  a  ghalwalee  mehal 
in  that  part  of  the  country  where 

the  services  of s  are  wo  longer     ' 

required  by  Government  ...   179 

(2)  A  Commissioner  of  Revenue  is  not 

warranted,  on  the  demise  of  a , 

to  consider  the  eligibility  of  rival 
claimants,  or  reject  the  natural 
heiron  purely  moral  considerations  401 

See  Minor  (3) 

See  Title, 

Government  F.essee. 

See  L  im  ita  tion  (15) 


lai 


ib. 


445 


Gu\RDIAN.  ^ 

(1)  A  deed  of  sale  by  a  member  of   a 

Hindoo  family  acting  de  facia  as 
of  minor  brothers  is  not  in- 
valid by  reason  of  the  father  beingf 
alive  

(2)  Where  a sells  part  of  an  estate, 

using  the  money  in  a  suit  for  the 
"benefit  of  the  whole  property,  the 
sale  is  valid 

(3)  Under  Section  3,  Act  XL.  of  1858, 

and  under  the  Hindoo  I^w  gener- 
ally, a  mother  may  ordinarily  l>e 

of  her  minor  son  without  either 

certificateor  special  order  of  Court   425 
See  Minor  (2) 

H. 

High  Coi^rt's  Powers. 

See  Interference, 

See  Jurisdiction  (2) 
Hindoo  Law. 

(1)  Under     the     Mitakshara     Law,    a 

father  can  dispose  of  self-acquired 
properly,  and  unequally  distribute 
It  among  his  heirs  ...   287 

(2)  A   Hindoo  widow  has  full  right  to 

alienate  any  portion  of  the  estate 
in  her  possession,  if  the  benefit  of 
her  husband's  soul  requires  such  a. 
sacrifice,  even  though  the  act  to  be 
performed  must  be  done  by  a 
male  member  ...   309 

(3)  The  adoption  of  an  only  son  is  con- 

trary to  the ,  and  is  invalid  ...   347 

(I)  A  betrothed  daughter  does  not  \x\'- 

herit  her  mother's  s/re^/Z/zMrt       ...    4S8 
See  By  r a  gee. 
See  Guardian  (3) 
See  Joint  Hindoo  Family  (5) 
See  Onus  Probandi  (10) 
See  Partition  (i) 
See  Presumption  (3) 
Hindoo  Widow. 

( I )  Leases  given  by  a cannot  be  in- 


terfered  with  unless  the  lessees  are 
making  waste 
(2)  Where  property  descends  to  the  bro- 
thers of  a  deceased  Hindoo,  his 
widow  has  a  right  of  subsistence  on 
condition  of  residing  as  a  member 
of  their  family 

See  Act  XV,  of  1856, 

See  Hindoo  Ijiw  (2) 

.S"*'^  Limitation  (C)  (23) 

See  Objection  (1) 

See  Petition,. 

See  Waste. 
Horticultural  Cultivation. 

See  Jurisdiction' {^6) 
House  rent. 

The  purchaser  at  an  execution-sale  of 
a  house  in  the  occupation  of  a  lessee 
at  a  fixed  rate  has  no  right  to  r^nt 
at  anv  particular  rate  he  may  fix  in 
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a  notice  to  the  lessee.  If  not  con- 
tent with  the  rate  in  the  lease,  he 
may  f^et  such  a  sum  as  the  Court 
thinks  fair  . . .  267 


I 

Ixne\TURB  IS  English  Form. 
See  Arrears  of  Reni  (3) 

I.NDUK  St'CC  BJ^SIOX  Ac  T. 

See  Probate, 

IxiRUTiox  OF  Right. 

In  a  suit  for  reduction  of  an  embank- 
ment, plaintiff  must  establish  not 
only  injur}',  actual  or  prospective, 

but'  an  injury  caused  by  an 

possessed  by  plaintiff 


435 


l\HeRIT\XCE« 

See  Mahomedan  Law  (j) 

ISTBRRST. 

•  I)  When  a  bond  under  Section  52,  A€i 
XVI.  of  1864,  is  enforced  as  a  de- 
cree, no is  to  be  allowed  if 

the   bond    does    not  provide  for 

after  the  date  on  which  the 

debt  is  payable 

(2)  A  decree  for on  mesne-profits 

from  the  date  on  which  they  are 
ascertained,  means  from  date  of 
ascertainment  by  the  Court,  not  by 
an  Ameen 

See  Mesne  Profits  (3) 

IXTERFRREXCR. 

(i)  The  Hi^h  Court  has  no  power  to  in- 
terfere with  the  discretion  of  a 
Deputy  Collector  refusing  to  add 
another  person  to  the  record,  ex- 
cept the  refusal  is  capricious,  or  the 
addition  is  necessary  for  justice  ... 

IvrcRMRouTR  Holders. 

See  Enhancement  (14) 

ISJRRVEKOR. 

(I)  How  the  claim  of  an should  be 

investigated  in  a  suit  against  a  ryot 
for  rent  in  which  the  landlord  at- 
taches growing  crops  under  Sect  ion 
16.  Act  VI.(B.  C.)of  1862 

U)  .^n must,  under  Section  77,  Act 

X.  of  1859,  prove  not  only  receipt 
but  enjoyment  of  rents 

(3)  Where,  m  a  suit  for  rent,  the  defend- 
ant pleads  that  he  is  not  in  pos- 
session, having  sold  his  iote  to  a 
third  party,  he  should  be  allowed  to 
prove  his  pte^ ;  and  where  the  joint 
putneedar  with  plaintiff,  to  whom 
*  *  the  third  parly  contends  a  part  of 
the  rent  is  due,  is  not  allowed  to 

^  appear  as ,  the    third  party 

*  should  be  allowed  so  to  appear  . . . 

•     VolX.  .     .•        - 


175 
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I NTERVENOR — (CoH  'tmtedj, 

(4)  Where  a  third  party  has  given  to  de- 

fendant a  farm  of  her  share  of  the 
estate,  she  cannot  appear  as  an  -■  - 
in  a  ^uit  for  rent  ot  lands  held  by 
defendants  as  tenants  in  plaintiff's 
zemindary  ...  33' 

(5)  Persons  not  hkely  to  be  affected  by 

the  result  of  a  suit  have  no  right 
to  intervene  ...  368 

See  Act  X,  of  i8$g  (1) 
See  Jurisdiction  (49) 
.  See  Kuhooleut  (2) 
See  Onus  Proband i  (3) 
Intervention. 
(i)  The  nature  of  the  ~  contemplated 
by  Section   77,  Act  X.  of   1P59, 
defined  ...     13 

(2)  Section  77,  Act  X.,  do^not  allow  an 

intervenor  to  set  up  an  allegation 
of  receipt  of  rent  against  a  recent 
declaration  of  title  ...  320 

(3)  ■  ■      cannot  be  allowed  in  a  suit  for 

tent  on  account  of  land  that  has 
newly  accreted  to  defendant's  old 
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Inundation. 

See  Enhancement  \\2) 

Irregularity. 

See  Plaint  (2) 
Issue. 

(1)  Where,  in  a  suit  for  enhancement  of 

rent,  there  is  a  point  on  which  the 

parties  are  at requiring  further 

evidence,  the  Collector  should  not 
only  frame  such  — -,  but  fix  a 
convenient  day  for  the  trial  of  it... 

(2)  Where  a  defendant  pleads  limitation 

on  the  simple  fact  of  possession  for 
12  years  and  upwards,  and  the 
— —  is  found  against  him,  he  can- 
not in  special  appeal  object  that  the 
finding  did  not  dispose  of  the  — — 

See  Onus  Proband i  (2) 

J. 

Joint  Claim. 

In  a  suit  putting  forAvard  a        ■■  the 

joint  claim  must  be  established  ...  261 
See  Limitation  (22) 

Joint  Hjni>oo  Family. 

(1 )  Where  a  member  of  a  —  claims  to 

participate  in  property  alleged  to 
have  been  acquired  from  the  pro- 
ceeds of  the  join^  estate,  and  the 
family  property  is  found  to  be  not 
sufficiently  large  to  leave  surplus 
funds,  the  onus  lies  on  plaintiff  to 
prove  his  all^atton  ...   122 

(2)  The  fact  of  defendant  having  receiv- 

ed his  education  from  the  joint 
estate  does  not  entitle  plaimiff  to 
participate  in  every  property  ac- 
quired by  defendant  by  the  aid  of 
such  education  ...  ib. 
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Joint  Hindoo  Family— CContinuedJ. 

(3)  A  Hindoo  pleading  self-acquisition 

is  not  boufid  to  show  the  source 
from  which  the  money  came 

(4)  A  plaintiff  failing  to  prove  property 

claimed  by  him  to  have  been  the 
separate  property  of  his  vendor, 
cannot  have  a  decree  for  the  share 
to  which-  the  vendor  is  entitled  as 
a  member  of  a  — 
^S)  Separate  holding  and  enjoyment  of 
distinct  shares  are  all  that  is  neces- 
sary under  the  Hindoo  Law  of  th^ 
Benares  School,  to  constitute  legal 
partition  of  a  joint  estate 

(6)  Kvery  member  of  • has  an  inde- 

feasible right  to  demand  a  partition 
of  his  own  share 

(7)  Where  property  is  purchased  by  a 

member  of  a ,  the  fact  of  his 

-  living  jointly  is  no  presumption  as 
to  the  source  of  the  purchase- 
money 

(8)  Before  it  can  be  presumed  from  the 

fact  of  cominensality,  that  certain 
property  was  purchased  from  joint 
funds,  plaintiff  must  show  that 
there  were  joint  funds,  or  ancestral 
property  from  which  ihey  could  be 
derived 
See  Partition  (i) 

Joint  Judgmrnt. 

A for  damages.obtained  by  seve- 

r^l  persons,  some  of  whom  die, 
may  be  executed  by  the  survivors 
alone  for  the  benefit  of  all  inter- 
ested. They  may,  at  any  rale, 
proceed  under  Section  207,  Act 
VMLofiSso 

Joist  Property. 

(1)  A  co-sharer  in  landed  property  can- 

not alter  the  condition  of  the 

without   the  consent   of    the 
sharers 
See  Cause  of  Action  (4) 
See  Onus  Proband i  (9)  (10) 
See  Right  of  Suit  (5}     f 

JtTMMABUNJDRE. 

See  JFurisdiition  (51) 

JUMMA-WASSIL-BAKKE   PaPERS. 

(0 produced  by  zemindar  at  .,_ 

fitation  of  defendant  himself,  are 
suflicientevidenceagainstthelatter 
in  rebutting  the  presumption  under 
Section  4,  Act  X.,  1859 

(2)  — -—  are  corroborative  evidence,  not 

independent  testimony 

(3)  Qifatre.-^Can be  dealt  with  as 

a  '•  book,"  or  be  described  as  "kept 
in  the  regular  course  of  business," 
within  the  meaning  of  Section  4r 
Act  I!.,  1855 

Jf'RiSniCTION. 

(I)  Where  a  suit  under  Clause  6,  Sec- 
tion  28,  Act  X,  of  1859  is  substan- 
tially against  tenants  in  possission 


co- 


the 


122 


243 


273 


ib. 
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193 
291 


ib. 
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Jurisdiction— fX"^/?//;/*  day. 

I2J  Where  a  respondent  in  a  CoUeaor's 
Court,  after  allowing  the  appeal  to 
be  heard  without  objection,  applies 
in  special  appeal  to  the  High  Court 
In  a  suit  to  recover  rents  collected 
by  a  naib  without  his  principal's 
authority 

(4)  Where  plaintiff  seeks  a  decree  to 
break  up  and  remove  certain 
thatched  huts,  or  obtain  their  value 
to  the  extent  of  Rs.  29-4 

(5)  A  Deputy  Collector  guiding  his  mind 
to  a  conclusion  on  the  issue  arising 
under  Section  77,  Act  X.  of  1859, 
in  a  suit  for  arrears  in  which  an 
intervenor  opposes  plaintiff's  claims 
and  giving  his  opinion  as  on  matters 
of  title,  cannot  be  said  ^^7  determine 
a  question  of  title 

(6)  In  a  suit  for  arrears  of  rent  where  a 
claim  to  eject  under  Clause  S,  Sec- 
tion 23,  Act  X.  of  1S59,  is  inserted 
in  the  plaint,  but  is  not  made  the 
suSject  of  an  issue 

(7)  Where  a  plaintiff  claiming  to  be  re- 
instated under  Section  6.  Act  X. 
of  1859,  wishes  to  join  others  with 
the  zemindar,  and^obtain  his  reme- 
dy against  them  jointly 

I  n  a  suit  of  a  zemindar  against  a  naib 
or  gomastah  for  papers,  accounts, 
and  moneys  collected 

A  Deputy  Collector  deciding  between 
a  plaintiff  and  intervenor  as  to 
beneficial  ownership,  settles  an  in- 
terest in  land,  and  the  decision  is 
appealable  to  the  Judge 

(10)  1  n  a  suit  by  a  farmer  against  a  jotc- 
dar  for  the  value  of  a  portion  of  the 
rice  saved  from  the  wreck  of  a  boat, 
left  on  the  bank  as  "  huk  zemin- 
dary 

(11)  In  a  suit  by  a  co-sharer  to  recover 
collections  in  defendant's  charge, 
and  which  he  is  under  agreement 
to  pay  to  the  other  co-sharers     ... 

(12)  In  a  suit  to  recover  rents  collected 
by  a  tehsildar  bound  by  an  agree- 
ment under  security 

( 13)  With  respect  to  an  application  to  file 
a  private  arbitration  award  relating 
to  a  debt  not  exceeding  the  amount 
cognizable  by  a  Small  Cause  Court 

(i^)  The  (juestion  of  the  ri^ht  to  enjoy 
the  |oint  profits  accruing  from  the 
performance  of  the  ceremonies  at 
the  burning  of  Hindoo  bodies,  is 
cognizable  by  a  Civil  Court 

(15)  A  suit  for  damages  on  account  of  a 
false  and  malicicys  charge  brought 
in  a  Criminal  Court,  is  not  cogniza- 
ble by  a  Court  of  Small  Causes...  f '5 

(16)  In  a  suit  for  abatement  of  rent, '^    * 
where  the  holding  has  diminished 
since  the  tenant  received  poshes-  * 
sion  from  the  landlord  *  ...  120 
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JuiftsniCTioK  —  (Continued), 

(17)  Where  a  plaint  asrks  either  that 
defendant  might  be  ordered  to  fill 
up  an  excavation  at  his  expense  or 
that  plaintiff  might  have  25  rupees 
as  damages  ...  130 

(iS)  In  a  suit  stated  in  the  plaint  to  be 
for  possession  and  wassitat,  but  in 
reality  for  recovery  of  possession 
and  arrears  of  rent  ...  134 

C 19)  In  a  suit  by  a  decree-hokfer  to  estab- 
lish judgment-debtor's  right  to 
property  seized  in  execution,  but 
subsequently  released  to  a  claimant 
under  Section  246.  Act  VIII.,  1S59  141 

<jo)  in  a  suit  against  an  Agent  to  the 
Govemor-iiencral  on  the  part  of 
Cjovemment  ...  142 

{21  i  The  High  Court  is  competent  to 
look  into  the  pounds  given  by  a 
Judge  for  admitting  an  appeal  after 
the  period  limited  by  the  Proce- 
dure Code  ...  178 

(2J)  The gfiven  to  Collectors  by  Sec- 
tion 27,  Act  X.,  1859,  is  not  exclu- 
sive but  concurrent ;  Civil  Courts 
taking  cognizance  of  suits  to  en- 
force rights  of  a  civil  nature,  unless 
expressly  barred  ...   197 

(23}  A  suit  to  recover  the  value  of  a  share 
in  certain  produce  raised  under  a 
contract  does  not  come  within  the 
meaning  of  Section  10,  Act  X  , 
1859,  and  maybe  enforced  by  the 
Smalt  Cause  Court  ...  203 

^24)  Redress  for  any  sum  wrongfully 
taken  by  a  partner  in  a  concern  is 
to  be  ODtained  by  a  suit  for  ac- 
counts, which  cannot  be  enter- 
tained by  a  Small  Cause  Court  ...  214 
1,15)  \Vlierc  on  application  for  the  ap- 
pointment of  a  manager  to  a  de- 
ceased Rajah's  estate,  a  Zillah 
Juci^,  notwithstanding  a  conten- 
tion as  to  extent  of  minor's  in- 
terest, passes  an  order  strictly 
m-tthin  the  provfeions  of  Section  1 2, 
.\ct  XL.  of  1858,  his  successor  acts 

without  in    specifying    the 

«»liares  of  the  minor  ....  218 

(jo,  a  I>eputy  Collector  under  Act  X. 
can  only  sell  in  execution  of  a 
money  decree  such  moveable  pro- 
perty as  may  be  manually  seized, 
process  against  immoveable  pro- 
perty being  issued  only  when  the 
person  cannot  be  seized  or  the 
moveable  property  sold 
(-y)  A  Jud^  has  no  — — ^  to  inflict  a  fine 
on  a  witness  avoiding  a  service  of 
summons     • 

(28)  A    Deputy  Collector  is  competent 

^    •  to  depifte  an  officer  of  his  Court  to 

take    evidence    on     commission 

within  his ——  ...  236 

( J9)  in  a»uitagainstawoman  living  under 
•     •       the  protection, of  hc»; husband    ...  240 


224 


233 


332 


]\JK\sD\CTio}i-^(  Continued), 
do)  In  suits  to  recover  cesses  over  and 

above  the  rent     *  *  ...  257 

(31)  Where   a    judgment-creditor    pur- 

chases huts  sold  in  execution  of  his 
decree,  and  not  being  allowed  to 
remove  them,  sues  to  recover     ...  258 

(32)  Of  an  Appellate  Court  where  a  de- 

cree of  a  Court  of  first  instance 
affects  all  the  defendants  ...  285 

{^^)  Where  an  application,  complaining 
that  defendants  having  obtained  a 
decree  against  a  third  party  are 
interfering  with  plaintiffs  posses* 
sion,  is  rejected  by  the  Court  of 
first  instance,'and,on  appeal  to  the 
fudge,  is  remanded  for  trial  under 
Section  229,  Act  VIII.  of  1859: 
Help  that  the  objection  in  spe- 
cial appeal  that  the  proceedings 
were  illegal,  is  not  taken  too  late  ; 
that  plamtiff's  claim  cannot  be 
made  under  Section  220  ;  and  that 

the  error  affects  the of  the 

Court  of  first  instance  to  take  sum- 
mary cognizance  of  the  case       ...  318 

(34)  A  Zillah  Judgccannotobligeaplead- 

er  to  leavo  a  Court  in  which  he 
has  been  practising,  and  go  to  an- 
other 

(35)  Where  a  Judge,  after  rejecting  an 

appeal  from  a  Deputy  Coltector's 
decision  on  the  ground  of  want  of 

,  finds  that  an  order  of  the 

High  Court  quashing  the  proceed- 
ings of  the  Collector  who  admitted 
the  appeal,  virtually  declares  his 

,  he  may  admit  an  application 

for  review ;  but  not  having  done 
so,  he  may  treat  the  appeal  as  one 
filed  after  time,  on  sufficient  rea- 
sons being  assigned  for  the  delay . . .  334 

(36)  How  determined  in  a  suit  as  to 
land  where  the  Court  of  first  in- 
stance finds  that  the  land  is  in 
Rungpore,  and  the  Judge  in  ap- 
peal that  it  is  an  accretion  to  an 
estate  in  Gowalparah 

(37)  Of  Revenue  Courts  under  Act  X.  of 

1859 

(38)  Where  a  Deputy  Collector  having 
decreed  a  suit  for  ejectment  on 
proof  of  arrear  due,  holds  in  exe- 
cution that  the  arrear  having  been 
paid  up  within  15  days,  the  tenant 
cannot  be  ejected 

(39)  An  agreement  to  remain  for  ever 
in  a  particular  community  cannot 
be  enforced  by  a  suit  in  Court  ... 

(40)  In  a  suit  to  set  aside  a  decree  of  a 
Small  Cause  Court,  where  no  defect 

of is  manifest,  and  there  is  no 

reason  to  suppose  fraud  or  collusion  352 

(11)  In  respect  of  the  sale  of  B*s  right, 
title,  and  interest  in  his  decree, 
where  A  obtains  a  decree  in  a  Dis- 
trict Court  against  B  who  had  pre* 
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viously  obtained  a  decree  in  a 
different  district  against  another 
parly  i 

(42)  In   a .  special  appeal   in   a  suit  in 

which  the  demand  for  mesne-pro- 
fits  does  not  exceed  Rs.  500 

(43)  A  native  camp-follower  attached  to 

a  European  Refitment  is  amenable 
to  the  Mutiny  Act 

(44)  In  respect  of  appeal,  where  the  De« 

puty  Collector's  judgment  does 
not  turn  on  any  title  to  or  interest, 
in  land 

(45)  In   respect  of  an  appeal  from  the 

decision  of  arbitrators 

(46)  Where  in  a  special  appeal  in  a  suit 

for  kubooleut  at  an  enhanced  rate, 
the  Hi^h  Court  finds  that  the  land 
was  originally  taken  for  horticul- 
tural cultivation  '     ... 

(47)  Of  a  Collector,  where  a  zemindar 

refuses  to  receive  the  amount  of 
rent  deposited  by  .a  ryot  on  the 
ground  that  the  rent  due  is  less 
'   than  the  amount  deposited 

(48)  In  the  case  of  an  appeal  from  a  De- 

puty Collector  in  a  suit  to  recover 
rent  involving  no  question  of  title 
tO|  or  interest  in,  land  as  between 

rirties  with  conflicting  claims  ... 
a  Revenue  Court  in  a  suit  for 
rent,  to  enquire  into  the  conflict- 
ing rights  of  plaintiff  and  interve- 
nors 

(50)  Of  a  Revenue  Court  in  executing  a 

decree  for  arrears  of  rent 

(51)  In  respect  of  the  preparation  of  the 

jummabundee  and  adjudication  of 
a  suit  for  rent  on  the  basis  of  a  jum- 
mabundee made  under  the  provi- 
sions of  Section  JO,  Act  VI.  (B.C.) 
of  1S62  ;  and  in  respect  of  all  pro- 
ceedings under  Section  10  when  a 
sub -division  has  been  placed  under 
the of  a  Deputy  Collector  . . . 

See  Appeal  (3) 
See  Aiiachment  (6) 
See  Breach  of  Contract, 
See  Enhancement  (11) 
See  Resumption  Decree, 
See  Withdrawal  of  Claim, 

K, 

KhAS  FobSBSSION.  , 

See  Execution  (14) 

Kingdom  of  Ava, 

The is  not  the   territory  of  a 

Native  Prince  or  State  in  alliance 
with  the  British  Government     ... 
Kubooleut. 

(I)  Where  a  plaintiff  fails  to  make  out 

his  title  to  a at  the  rent  claim- 

ed,  his  suit  should  be  dismissed 
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Kubooleut  —  (Continued), 

(3)  In  a  suit  for  a at  higher 

the  Court's  determination  betwv^een 
plaintiff  and  anintervenor  under 
Section  77,  Act  X.  of  1859^  on  sl 
matter  of  title,  ought  not  to  govern 
its  decision  between  plaint yf  skt\3. 
defendant  .--97 

(3 )  W here  a  plai nt  asks  for  a  ■— ■  ■  wi  1  h- 

out  specifying  the  date  hem  which 
the  term  is  to  commence,  the  Court 
may  fix  the  proper  term  ...    362 

(4)  A  landlord  is  entitled  to  a only 

from  his  tenants,  and  cannot  com- 
pel a  trespasser  to  execute  one    . . .   407 

(5)  An  auct  ion-purchaser  cannot  compel 

the  holder  of  a  tenure  in  perpetuity 
to  execute  a  —  acknowledgin|»' 
himself  to  be  a  tenant  for  one  year 
at  an  enhanced  rent  . . .    4:?  i 

See  Arrears  of  Kent  (3) 

See  Construction  (2) 

See  Contract  (i) 

See  Enhancement  (8)  (10) 

See  Objection  (2) 

See  Procedure  (10) 

See  Right  of  Suit  {^) 


Lakheraj  Titlk. 

( 1 )  A  question  as  to  whether  land  claimed 
as  lakheraj  lies  within  a  co-sharer's 
share  or  not,  does  not  come  under 
Regulation  XXXIX.  of  1793,  and 
registration   is    not    necessary  to 

make  the  alleged valid.  Where 

possession  under  a is  title,  the 

question  is  whether  iht  onus  should 
not  fall  on  the  party  claiming  as 
null  ...      91 

(2)  The  production  of  a  lakheraj  sunnud 
is  not  necessary  to  prove  that  land 
is  held  rent-free :  tnis  may  be  le- 
gally established  by  longand  unin- 
terrupted possession  without  pay- 
ment of  rent  ...  461 

See  Onus  Probandi  (8)  (14) 
See  Possession  (2) 

Land  vor  Public  Purfosbs. 

See  Possession  (1) 

Landlord  and  Tenant. 

The  payment  of  rent  by  defendant  to 
a  third  party  does  not  prove  that 

the  relation  of dia  not  exist 

between  him  and  plaintiff , where  the 
payment  was  made  under  a  deed  of 
assignment  from  plaintiff's  father  495 
Lease. 

( I )  Where  a  father,  pa^ping  the  consider- 
ation*money  out  of  his  own  funds, 
obtains  a  —  in  the  name  of  his  ^ 
wife  and  son,  and,  on  the  decease 
of  the  former,  in  the  joint  names 
of  the  same  son  andhisdaughtenby 
77  1  the  deceased :  Held  that  the  pro« 
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perty  was  given  to  lits  wife  and 
cfailciren  lor  their  maintenance  . . . 
(2>  Plaint^  taking  a  sab from  a  les- 
see under  a  proprietor,  who,  with- 
out receiving  possession,  surren- 
ders his  rights  by  a  deed  of  estafa 
executed  subsequently  to  the  sub* 
leikie,  has  no  right  of  action  against 
the  proffnetor 

C3)  Where  -4,  taking  a  putnee  to  the 
prejudice  of  J?,  has  notice  of  an 
agreement  between  B  and  the  ze- 
mindar, he  cannot  in  equity  main- 
tain the 

(4)  Where  a is  granted  in  perpetuity 

at  a  fixed  rent,  no  reversionary 
interest  being  reserved,  the  lessees 
are  entitled  to  the  ownership  of  the 
trees 
See  Hindoo  Wido'ji  (l)» 

Lkgal  Ihferencb. 

See  Co'Sharer  (2) 

LcoAL  Necessity. 
(t)  The  mere  fact  that  sales  of  ancestral 
property  took  place  in  execution  of 
decrees  against  the  ancestor  does 
not  show  that  the  sales  were  for 
necessary  or  justifiable  purposes... 
See  Objection  (i) 
See  Onus  Probandi  (4) 

LeoAL  Rkpresbntativk. 
(i)  The  purchaser  from  a  morlgatjor  is  a 

under  Regulation  XVII.  of 

1806 

Liability. 

{ i>  In  a  suit  for  contribution may  be 

decreed  in  lump  against  one  of  the 
heirs  of  the  deceased,  although  he 
has  various  representatives 

(2)  A  (iefendant  in  a  suit  by  a  mortgag- 
or, who  had  no  interest  in  the  pro- 
perty and  had  received  none  of  its 
pronts,  is  not  liable  to  pay  contri- 
bution 

••3)  A  Collector  managing  a  lunatic's  estate 
on  behalf  of  the  Court  of  Wards, 
is  not  necessarily  liable  to  pay  the 
latter's  personal  debts;  and  the 
acknowledgmentof  an  agent  for  the 
management  of  a  zemindar's  pro- 
perty is  not  the  acknowledgment 
of  the  principal  under  Section  4, 
Act  XIV.,  1859 

See  Criminal  Prosecution. 

See  Decree  Ul^ 

See  Enhancement  (5) 

Lies  for  Dower.  * 

(1)  An  heir  to  a  share  of  a  deceased  Ma- 

•    •  homedan's  estate  cannot  recover 

possession  from  the  widows  as  long 

as  any  part  of  the  dower  remains 

*    unsatisfied  and  is  not  entitled  to 

•        mesne-profits.    He  may  sue  for  an 
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Lien  kor  Dower — (Continued). 

account  of  what  is  due  as  dower, 
praying  to  be  put?  into  possession 
on  satisfaction  of  that  amount    ...  369 
See  Mahomedan  Widow, 

LlMITATtON. 

(1)  How  applied  under  Section  20,  Act 

XIV.  of  1859  ...       5 

(2)  Where  a  decree  is  not  a  joint  one 

against  all  the  defendants,  but  a 
separate  one  as  against  each  batch     10 

(3)  How  applied  in  a  case  in  which  a 

talookdar  buying  in  an  under- 
tenure  let  by  himself  and  sold  for 
arrears  of  rent,  sues  a  trespasser 
who  has  hehl  possession  for  more 
than  12  years  ...     15 

(4)  How  applied  in  a  suit  by  a  plaintiff 

in  possession  to  contest  a  thakbust 
award  and  map  made  under  Regu- 
lations VI L  of  1822  and  IX.  of 
1825  ...     22 

(5)  In  a  suit  for  confirmation  of  title  by 

one  who  has  5ecn  in  possession  for 
more  than  3  years  after  a  revenue 
award  ...  ib. 

(6)  As  applied  to  a  suit  by  a  rever- 

sioner brought  before  the  death  of 
a  Hindoo  widow  for  recovery  oi 
property  alienated  by  her,  she 
being  entitled  to  retain  it  during 
her  lifetime 

(7)  How  applied  in  a  suit  for  contribu- 

tion 

(8)  Where  the  dismissal  of  a  ryot's  suit 

contesting  a  notice  of  enhancement 
has  been  confirnred  in  special  ap- 
peal in  May,  and  the  landlord  m 
the  December  following  sues  for 
enhanced  rent  according  to  notice    41 

(9)  Where  a  survey  award  relates  to 

land  belonging  to  parties  whose 
rights  and  interests  are  distinct 
and  separate,  and  one  of  the  par- 
ties appeals,  how applies  to 

the  otner  party  ...     48 

(10)  How  applied  in  a  suit  to  contest 

the  justice  of  a  survey  award  and 
obtain  declaration  of  title,  where 
both  the  Commissioner  and  Board 
of  Revenue  have  declined  to  go 
into  the  merits  of  the  case  ...     51 

(11)  How  applied  in  a  suit  to  recover 

i^onev  advanced  on  deposit  of 
title-deeds,  and  how  where  the  ere- 
ditor  seeks  to  have  his  lien  reali;sed    56 

(12)  .\s  applied  by  the  rulings  of  the 

High  Court  to  any  stage  of  the 
proceedings  in  a  case  ...    59 

(13)  Where  a  plaintiff  sues  not  only  for 

the  cancel ment  of  a  survey  award, 
but  also  to  be  restored  to  posses- 
sion of  land  from  which  ne  has 
been  subsequently  dispossessed  ...     71 

(14)  How  applicable  to  a  suit  for  posses-        * 

sion  by  plaintiff  between  whom  and 

«  e 
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an  intervener  an  issue  as  to  title 
was  decided  in  a  suit  for  rent  heard 
in  a  Civil  Court  before  the  passing 
of  Act  X.  of  1859 

(15)  In  a  suit  for  recovery  of  immove- 

able property,  where  the  cause  of 
action  arose  12  years  previously, 
and  plaintiff  claims  as  lessee  under 
Government 

(16)  As  applied  to  the  cause  of  action 

against  a  lessee  who  by  agreement, 
having  for  some  time  made  annu-. 
al  payments  out  of  the  rent  in  liqui- 
dation of  lessor's  debt,  withholds 
them  while  a  balance  of  the  debt 
is  still  due,  and  the  creditor  gets 
a  decree  against  the  lessor 

(17)  How  applicable  as  against  the  pur- 

chaser, where  a  decree-holder,  af- 
ter selling  a  decree  and  substitut- 
ing the  purchaser's  name  for  his 
own,  fraudulently  receives  moneys 
under  it  ^ 

(18;  In  a  suit  to  recover  advances  for 
work  and  on  other  accounts,  money 
being  entrusted  to  defendant  to  be 
accounted  for  by  him 
In   a  suit  to  establish   proprietary 

right  as  against  a  mokurrureedar    192 
Mow  applied  in  the  case  of  appeals  . . .  209 
In   respect  of  parties  claiming  as 
heirs  of    property    sold    without 
their  consent,  and   held   by    the 
purchaser  in  adverse  possession  ... 

(22)  How  applied  in  a  suit  putting  for- 
ward a  joint  claim 

(23)  In  a  suit  by  a  Hindoo  widow  to 
recover  the  undivided  half  of  her 
husboind's  estate,  after  defendant 
has  been  allowed  to  hold  posses- 
sion for  more  than  1 2  years 

(24)  How  applied  in  the  suit  of  a  rever- 
sioner to  set  aside  an  alienation 
by  a  Hindoo  widow  with  a  life 
interest  only 

(25)  In  a  suit  to  recover  a  balance  on 
accounf  of  indigo  advances  made 
on  a  kubooleut,  where  the  discon- 
tinuance of  the  cultivation  istheact 
of  the  plaintiff 

(26)  How  applied  to  a  claim  to  malik- 
ana  «  ... 

(27)  How  applied  to  the  adjudication 
of  a  claim  to  attach etf  property 
after  its  rejection  on  the  ground  of 
having  been  presented  too  late  ... 

(28)  In  a  suit  for  damages  on  account  of 
a  false  and  malicious  statement 
made  by  defendant  before  a  Mag- 
istrate, in  conse<}uence  of  which 
criminal  proceedings  were  taken 
against  plaintiff 

(29)  In  a  suit  to  set  aside  the  sale  of 
certain  lands,  in  which  plaintiff 
brought  his  action  against  the 
decree-holder  who  attached  and 
sold  them,  and  the  supposed  auc- 
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Limitation  (Continued). 

tion-purchaser,  and  ihen  finding 
his  supposition  errcMieous,  applied 
to  have  the  real  purchaser  made 
a  party,  and  tb«  heirs  of  the  decree- 
holder  (who  h^  died)  substituted 
as  defendants  ...  317 

(30)  In  a  suit  for  money  to  be  recovered 

by  the  sale  of  morti^afi^ed  property 
where  plaintiff  asks  tor  a  ^lecrec 
.   against  the  person  of  the  borrower 
and  the  property  pled|^d  ...  379 

(31)  A  pica  of not  pressed  by  appet-    ^ 

lants  on  evidence  before  the  Iwower 
Appellate  Court  cannot  be  admit- 
ted in  special  appeal  •■■4^5 

(32)  In  respect  to  an  application  to  set 

aside  a  decree dismissing^an  appeal 
for  default  of  prosecution  ...  437 

(33)  As  applied  to  redemption  wliere  a 

mortgage,  has  not  lej^ally  been  put 

an  end  to  .  ...  4/8 

See  Appeal  (2) 

See  Issue  (2) 

See  Possession  (6) 

See  Right  of  Occupancy  {3) 

Lis  Pendens. 

(1)  A  decree  pending  a  suit  is  not  to  be 
got  rid  of  by  a  sale  by  one  of  the 
parties  while  the  suit  is  pending...  4^ 

Lo.\x. 
Where 5  recovers  money  lent  hi  his  name 
to  C,  but  contributed  in  share*  by 
himselfand^,  A  is  entitled  to  share 
in  what  is  recovered ;  and  H,  in 
suing,  sues  for  all  the  lenders    ...     45 

Lo.VZIMA  AND  ThAKV  P\PBRS. 

See  Evidence  (39) 

Locus  St  \N  1)1. 

( 1 )  A  person  exposing  agrosb  fraud  prac- 
tised on  a  Court  with  a  view  to  evade 
an  order  directing  a  minor's  guar- 
dian to  account,  has  a in  Court 

and  a  right  to  be  heard  ...  37-^ 

Lord's  Day  Act.  ^      • 

(1)  The docs  not  extend  to  crimi- 
nal cases  in  British  Burmah  ;  and  a 
conviction  is  not  bad  on  account  of 
accused  being  arrested  on  Sunday  35^ 


M. 

Mahometan  Lwv. 

0)  A  marriage  arranged  by  the  mother 
and  grandmother  of  a  Mahomedan 
minor  is  lawful  in  the  absence  of  a 
nearer  guardian 

(2)  The  acknowledgment  of  the  father 
renders  the  son  a  legitimate  son  and 
heir 

(3)  Where  several  purchase  from  one,  » 
the  5/ra/i?e  may  take  the  proportion 
of  any  one  of  them  ;  but  where  one 
purchasesVrom  several,  the  shafee  * 

f 
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Ma'Somepax  I. aw — (Continued)* 

may  take  or  relinquish  ihe  whole, 
fatti  not  Miy  particular  share  ...  1 1 1 
(4>  To  emhtea  person  otherwise  favour- 
ably situated  to-the  right  of  pre- 
emnt  ion,he  must.on  being  informed 
of  unt^e.immediatel^  declare  his 
intention  to  assert  his  right,  and 
(as  9oon  after  as  possible)  make  the 
demand  on  the  premises  in  the 
presence  of  witnesses  ...   1 19 

<5)  Aft  heir,  like  an  executor,  may  sell 
portions  of  deceased's  estate,  if 
necessary,  in  the  course  of  a  due 
administration  ...  216 

(6>  The  daughters  of  a  deceased  brother 
of  a  person  who  demises  ,ca  nnot  take 
any  share  of  such  person's  property 
so  long  as  a  brother  and  sister, 
<x-  only  a  brother,  survives  . . .  3^6 

(7>  ^here  surviving  kindred  are  related 
in  like  degree  to  a  deceased  party, 
the  males  are  entitled  to  a  aoublc 
share  of  the  inheritance  ...  315 

(8)  Where  a  will  is  put  in  issue  showing 
more  than  one-third  of  deceased's 
estate  to  be  endowed  for  charitable 
purposes,  the  Lower  Appellate 
Court  shouU  find  whether  the 
heirs  are  consenting  parties        ...  375 

(f)|  A  widow*  s  title  to  succeed  to  her  hus- 
band's estate  is  not  barred  by  her 
being  childless  ...  4^2 

See  Executor  (4J 

See  Pre-empfion  (5)  (6)  (9) 

\f  %  If  O M  R D AM  WlDO  W . 

(I)  A is  entitled  to  a  lien  for  whatever 

dower  remains  due  to  her,  although^ 
there  may  be  a  dispute  as  to  the 
amount  acttlally  due  ...  3fk) 

See  Lien  for  Dower, 
See  Mahomedan  Law  (9) 

M  VISTEKAMCR. 

See  Execution  (/)(2) 
See  Hindoo  Widow  ( i) 
•        S.-e  Lease  (/) 

%f  %I.IKAHA. 

See  Limitation  (:6) 

(i)  A of  a  family-estate  who  receives 

the  rents  has  no  power  to  sell  the 
property  of  an  adult  member      ...  303 
See  Waste. 

\i  %RJtf  AOB. 

See  MnhomedaH  f.aw  (1) 
See  Evidence  (35) 

( I )  Qnaere — ^Whether  the  doctrine  of- 


Mesne  Profits. 


applies  to  lands  in  the  Mofus^iil  in 
this  country 


5 


(1)  — ^  do  not  exist  as  an  obligation  to 

be  discharged,  but  are  only  pay^ 
able  when  due  under  an  order  of 
Court  ...     62 

(2)  A  decree  of  the  Hi^h  Court,  techni* 

cally  for  possession  only,  which 
rc-instates  a  party,  also  gives  a 

right  to on  ascertainment  in 

execution  ...   131 

(3)  No  dillerence  should  be  made  be- 

tween   paid  in  kind  and  — — 

paid  in  cash  ...  209 

(4)  — —  of  land  should  "be  assessed,  not  " 

with  reference  to  the  manner  in 
which  plaintiff  held  possession,  but 
in  respect  to  what  defendant  did 
with  tne  land  when  in  possession  ; 
the  rule  laid  down  by  the  F'ull 
Bench  (Q  W,  R.,  p.  445)  being 
applicable  ...  463 

(5)  VVhere,  in  a  suit  for  possession 

are  not  treated  as  a  matter  in  issue, 
the  question  cannot  be  regarded  as 
a  cause  of  action  "  heard  and  de- 
termined" under  Section  2,  Act 
Vlll.,  1859  ...  486 

(6)  Where  the  amount  of cannot  be 

ascertained  till  after  the  end  of  the 
year,  the  cause  of  action  does  not 
arise  till  then  ...  ib. 

(7)  Parties  in  possession  are  liable  for 

to  the  legal  owners,  although  there 
is  no  mala  fides  on  their  part      ...  ih. 

See  ^jurisdiction  (42) 

See  Procedure  (5) 

See  Zur'i'peshgee  Lease, 

Minor. 

(1)  A  person  gnder  legal  disability  when 

right  of  action  accrues,  has  an  addi- 
tional three  years  allowed  him  for 
suing,  from  date  of  attaining  ma- 
jority ...     44 

(2)  A  guardian's   relinquishment  of  a 

hereditary  jote  is  binding  on  a 

only  when  it  is  shown  t^  have  been 
made  for  the 's  bwefil         ...    59 

(3)  Where,  in  the  case  of  a  ghatwalee 

mehal,  the  resumption  and  settle- 
ment proceedings  have  been  can- 
celled, the son  holds  his  former 

position  ...   179 

See  Deed  of  Sale. 
See  Guardian  (i)  (3) 
See  ^Jurisdiction  {2%) 
See  Right  of  Suit  {i\) 

MORURRUREK  LbASE. 

(1)  Where  a  mokurrureedar  resigns  his 
tenure,  the  dur-mokiirrurees  creat- 
ed by  him  come  to  an  end ;  but  this 
docs  not  affect  r)'Ots  holding  rights 
of  occupancy  ...  408 

See  Admission  (1) 
See  Enhancement  (i)  (3) 
See  Onus  Proband i  {\) 

f? 
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Money  Decree. 
See  Bond  {I) 
See  Morigagi  (9) 
See  Sale  (3) 
Moonsiff's  Powers. 

(I)  A  MoonsifF  may  examine  any  of  the 
parties  to  a  suit  and  compel  their 
attendance,  or,  if  they  fail  to  com- 
ply, to  deal  with  the  suit  under 
Section  170,  Act  VU!.,  1859.  He 
also  has  power  to  examine  any 
other  person  as  a  witness  ...  280 

MORTGAGK. 

( 1 )  A  putneedar  obtaining  a  pottah  from 

a  mortgagor  subsequent  to  the 
and  m  violation  of  its  condi- 
tions, cannot  hold  possession 
against  the  purchaser  of  the  rights 
and  interests  of  the  mortgagor  sold 
in  execution  of  a  decree  ...   151 

(2)  The  purchaser  of  an  equity  of  re- 

demption is  entitled  to  redeem  and 
obtain  possession  of  the  land  if  the 
debt  has  been  liquidated  be- 
fore the  plaint  is  signed,  or  upon 
paying  mto  Court,  within  one 
month,  the  balance  remaining  due  167 

(3'i  The  purchaser  of  property  sold  un- 
der a  decree  obtained  on  a 

bond,  purchases  not  only  the  rights 
and  interests  of  the  debtor,  but  also 
the  right  brought  to  sale  by  mort- 
gagee by  virtue  of  the  decree     ...  291 

(4)  A  registered takes  priority  over 

an  unregistered of  earlier  date, 

and  a  purchaser  under  a  decree  on 
the  former  has  a  preferable  right  to 
the  purchaser  under  the  execution 
of  a  decree  on  the  latter  ...    ih, 

{5)  Where  the  usufruct  of  mortgaged 
property  is  to  be  enjoyed  in  lieu  of 
interest,  it  cannot  be  mferred  that 
any  portion  of  the  debt,  save  the 
interest,  is  paid  off  from  it  ...  301 

(6)  Where,  during  the  currency  of  the 

year  of  grace,  the  mortgagor  and 
mortgagee  file  petitions  in  the  fore- 
closure proceedings  setting  forth  an 
arrangement  they  have  come  to  for 
the  payment  of  the  debt,  it  is  not 
their  intention  to  substitute  a  new- 
contract,  or  that  the  proceedings 
should  drop  ...  326 

(7)  Where,  after  notice  of  foreclosure, 

and  before  expiry  of  the  year  of 
grace,  a  mortgagee  allows  mortga- 
gor six  months  to  redeem,  and  the 
mortgagor  subsequently  dies,  it  is 
necessary  to  issue  a  fresh  notice  of 
foreclosure  ...  359 

(8)  In  a  redemption  suit  under  the  old 
law  for  the  possession  of  land,  the 
subject  of  an  usufructuary ,  the 
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475 


plaintiff  is  entitled  to  an  account 
(9)  Where  plaintiffs  have  not,  in  the  de- 
cree in  execution  of  which  a  pro- 
perty  is  sold,  obtained  from   the 
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M  OR  TGAGE — (Continued.) 

Court  a  declaration  of  thdrTigrhts 
as  mortgagees,  the  plea  that  they 
have  a  lien  on  the  property  dis* 
closes  no  sufficient  defence  

(10)  In  a  suit  based  on  a  deed  of  condi- 

tional sale  to  reco\*er  property  ot>- 
tained  by  mortgagor  in  lieu  ofthstt 
contained  in  the  cfeed  :  Hrld,  that 
plaintiff  has  no  lien  on  property  he 
did  not  purchase 

(11)  Where  several  parties  have  an  in- 

terest in  a ,  it  is  not  competent 

for  one  to  foreclose  in  respect  of  his 
share  ...    476 

(\2)  A  party  suing  for  a  share  of  mort- 
gaged property  on  the  ground  of  an 

interest  in  the must  show  that 

the  mortgagee  had  notice  of  sucia 
interest  ..—     ih. 

See  Bond  U) 

See  Cause  of  Action  (2) 

See  Evidence  (19} 

See  Limitation  (33) 

See  Procedure  (5) 

Moveable  Property. 

See  Act  XI,  of  1865  (1)  (2) 

MOWRUSSEEDAR. 

Where  a  tenant  under  a^—,on  being- 
sued  by  a  zemindar  for  a  kuboo- 

lent.gives  the notice  to  appear 

the  latter  is  not  bound  to  appear. . .    324 

MlM,TIFARIOUSNRSS. 

(i)  Where  several  causes  of  action  had 
been  improperly  joined  together  in 
one  suit  which  was  fully  tried  below, 
the  High  Court  irt  appeal  declined! 
to  dismiss  it  ...      45 

N. 

Nazir. 

See  Evidence  (2) 
Nbkasi  Papers. 

See  Procedure  (15) 
New  Issue. 

See  Remand  (14) 
New  Plea. 

See  Enhancement  (13) 
New  Trial. 

.SV^  Res  Adjudicaia  (2) 

Notice. 

(1)  Where,  in  a  suit  by  a  zemindar  for 
rent  on  account  of  newly  formed 
land  which  had  accreted  to  the  old 
jote.the  Civil  Coun  has  decreed  the 

rent,  no under  Section  13,  A«5l 

X.  of  1859,  before  rent  can  be  de-    ^ 
manded,  is  necessary'  . . .  330  * 

See  Arrears  oj  Rent  {2) 
See  Evidence  (?)  • 

See  Lease  (3) 
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Objection. 


O. 


(I) 


<a) 


(3) 


U) 


-•'  taken  for  the  first  time  in  spe- 
cial appeal  in  a  casein  which  plaint- 
id  claims  as  his  inheritance  what 
has  been  sold  by  his  mother  in 
liquidation  of  his  father's  debts  is 
too  late ;  and  the  fact  that  a  more 
advantageous  arrangement  might 
have  been  made  does  not  nullify  a 
n  sale  to  a  hona-fide  purchaser  . . . 

An  —founded  on  law  only  may  be 
made  by  a  party  to  a  suit  in  the 
Court  of  Appeal,  although  it  has 
not  been  made  in  the  Court  below 

An—  not  taken  in  the  I-X)wer 
Court  against  the  admissibility 
as  evidence  of  khusrah  butwarra 
papers  cannot  be  allowed  in  spe- 
cial appeal 

taken  for  the  first  time  in  spe- 


cial appeal  to  the  evidence  of  docu 
ments  inadmissible  as  legal  evi- 
dence, and  not  bearing  on  the  point 
to  be  decided,  must  be  accepted  ... 

(S)-  The  objection  that  papers  admitted 
as  evidence  are  not  legally  admissi- 
ble is  not  by  itself  sufficient  ground 
for  reversal  of  decree  or  for  re- 
mand 

(6)  Where  plaintiff  obtains  a  decree  in 
a  suit  for  the  recovery  of  money  on 
a  bond  alleged  to  be  an  asset  of  a 
factory  purchased  by  him,  and  it  is 
objected  for  the  first  time  in  appeal 
that  he  had  filed  no  evidence  to 
prove  his  allegation,  he  ought  to 
nave  an  opportunity  of  adducing 
proof 

Oiiici  VL  Assignee. 

See  Attachment  (4) 

Old  Documents. 

See  Evidence  (i) 

Osfus  Probandi. 

(i)  In  a  suit  to  recover  land  under  a  mo- 
kurruree  lease,  in  which  the  zemin- 
dar (defendant)  admits  the  validity 
*  of  the  lease,  but  the  other  defendant 

.ilso  claims  a  mokurruree  interest 

(2)  In  a  suit  for  a  declaration  of  a  judg- 

ment-debtor's rights  in  certain 
joint-property,  defendant  pleading 
self-acquisition 

(3)  *  In  a  suit  to  recover  possession  of  pro- 

perty from  plaintiff's  vendor, wnere 
a  third  party  claims,  and  is  made 
defendant 

C4)  Where  a  reversionary  heir  sues  to 
recover  propyty  on  the  allegation 
that  it  has  been  improperly  alien- 
ated 


8 


77 


91 


124 


130 


332 


28 


52 


94 


(5)  In  a  suit  to  assess  land  proved  to 
be  purchased  as  lakheraj,  and  of 
•which  defendant  is  in  possession  ...  117 


Onus  Probandi. — (Continued.) 

(6)  In  a  suit  on  a  bond  which  recites  the 

fact  of  due  consideration  having 
been  paid  at  the  time  of  execution, 
defendant  denying  the  payment...  132 

(7)  Where  the  reversionary  heir  of  a  for- 

mer proprietor  sues  for  land  in  the 
possession  of  a  third  party,  who  ob- 
tained it  by  purchase  at  a  sale  in 
execution  of  a  decree  on  a  bond, 
both  bond  and  decree  being  alleged 
to  be  fraudulent  ...  172 

(8)  Where  plaintiffs  sue  for  declaration 

that  certain  lands  are  lakheraj  on 
the  ground  that  defendant  obtained 
a  decree  in  the  Collector's  Court 
against  them  for  rent  ...   188 

(9)  In  a  suit  for  a  share  of  certain  joint 
'      property  claimed  under  a  family- 
arrangement  said  to  have  been  re- 
duced to  writing  as  an  ikrarnamah    194 

(10)  In  a  suit  to  recover  property  on  the 

ground  that  it  is  purchased  as  ven- 
dor's undivided  share  in  joint  pro- 
perty, defendants  averring  it  to  be 
the  self-acquired  property  of  the 
elder  brother  who  is  not  plaintiff's 
vendor"  ...  198 

(11)  In  a  suit  for  enhancement  of  rent, 

where  defendant  pleads  that  a  par- 
cel of  it  is  debutter  land,  the  pro- 
perty of  another  ...  204 

(12)  Where  plaintiff  claims  as   mokur- 

rurccdar,  but  does  not  establish 
his  allcgatioi^  that  defendant  is 
his  tenant 

(13)  Where  plaintiff  files  documents  re- 

lating to  lands  not  identified  with 
the  land  in  dispute 

(14)  in  a  suit  to  recover  lands  alleged  to 

be  lakheraj,  where  plaintiffs  pur- 
chased the  land  as  lakheraj,  and 
were  admittedly  in  possession  for  a 
very  long  time  ...  278 

(15)  in  a  suit  against  a  purchaser  to  set 

aside  a  sale  in  execution  -of  a  de- 
cree on  the  ground  of  fraud        ...  280 

(16)  Where  a  decree-holder,  Tn  a  suit  to 

establish  his  claim  to  certain  pro- 
perty as  that  of  his  judgment- 
debtor,  alleges  that  the  deed  of  sale 
conveying  it  to  defendant  was 
fraudulently  executed 

( 1 7)  Where  a  plaintiff  in  a  civil  suit  relies 

on  a  kobala  held  by  a  Small  Cause 
Court  to  be  wrt/^^rf<? 

(18)  I  n  a  suit  for  confirmation  of  right  and 

possession  in  respect  of  lands  al- 
leged to  be  within  plaintiff's  perma- 
nently-settled taiook  ...  413 

(19)  In  a  suit  to  recover  advances  alleged 

to  be  due  from  a  discharged  go- 
mashta  who  pleads  acquittance  ...  421 

(20)  In  a  suit  for  the  sale  of  property 

in  satisfaction  of  a  decree,  where 
the  judgment-debtor  made  it  over 
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Onus  Probandi. — (Continued.J 

to  his  wife  in  lieu  of  dower,  and  she 
transferred  it  to  defendant  .'..  423 

(21)  Where  plaintiff  prays  for  possession 

by  reversal  of  safe,  alleging  that 
sne  and  her  deceased  husband's 
minor  brother  had,  with  his  other 
three  surviving  brothers,  held  joint 
possession,  but  that  these  three  had 
wrongfully  sold  the  land  ...  436 

(22)  In  a  suit  for  damages  for  malicious 

prosecution,  where  it  is  proved  that 
plaintiff  had  been  convicted  of 
theft  before  the  Magistrate,  but  ac- 
quitted by  the  Sessions  Judge    ...  439 

See  Ancestral  Property, 

See  Bond  (3) 

See  Contract  (2) 

See  Joint  Hindoo  Family  (1)  (8) 

See  Lakheraj  Title  (i)  (2) 

See  Possession  (i) 

See  Proceeding  (2) 

Oral  Statement. 

The of  a  pleader  is  not  enough 

to  satisfy  a  Judge,  acting  as  a 
Judge  of  fact,  that  certain  docu- 
ments are  beyond  the  power  of  the 
parties  wishing  to  use  them  as  evi- 
dence ...  237 

P. 

Parol  Contract. 

See  Registration  (7) 

Partition. 

(1)  A can  take  place  notwithstand- 

ing the  majority  of  some  of  the  co- 
parceners, and  there  need  not  be 
more  than  one  adult  member.  The 
law  of  applies  to  all  joint- 
families,  whatever  the  number  of 
members  or  the  nature  of  their  re- 
lationship ...  273 

(2)  A  private  -- —  of  a  joint -estate  is 

not  inconsistent  with  subsequent 
.survej^proceedings  ...  336 

(3)  Where  plaintiff  charging  defendant* 

No.  1 ,  who  is  jointly  interested  with 
him  in  the  land,  with  collusion  with 

theother  defendants,  asks  for , 

and  it  is  found  that  he  is  entitled  to 
only  a  small  portion  of  the  share 
he  claims :  Held  that  he  is  not  en- 
titled to  a ,  but  may  have  rc- 

ief  by  a  deoree  awarding  him  joint- 
possession  with  defendant  No.  i ...  487 

See  Joint  Hindoo  Family  (6) 

See  Pre-emption  (7) 

See  Rent  (4) 


Pauper. 
(1)  A 


is  liable  to  pay  any  further 

stamp-duty  or  penalty  in  respect  of 
a  document  on  which  he  relies,  to 
render  it  admissible  as  evidence  ...  35; 


Pauper. — (Continued.J 

(2)  A  -— -  seeking*  remission  or  mitiga- 
tion of  penalty  under  the  stamp- 
law  should  himself  make  timely 
application  under  Clause  6,  Sec- 
tion 15,  Act  X.  of  1862 

Payment. 

A  wrongful  — —  by  order  of  Court 

may  be  recovered  by  means  of  a 

suit  in  the  Civil  Court 
See  Attachment  (5)  (8) 
See  Sale  (5) 

Permanently-settled  Est.\te.s. 

Act  I.  of  1841   and  Act   XXIII.  of 

1861  arc  not  applicable  to in 

Sylhet  or  (unless  extended)  to  the 
estates  in  any  district  in  Bengal...  m 

Personal  Debt. 

See  Decree  (4) 
Petition. 

A  mere  — —  by  a  widow  to  the  effect 
that  she  has  relinquished  her  title 
to  certain  property  is  no  legal 
relinquishment  of  her  share  therein    9& 

Plmnt. 

(i)  Where  a discloses  no  cause  of 

action  as  regards  one  of  the  plaint- 
iffs, there  can  be  no  decree  in  his 
favor  ...    49 

(2)  Where  a is  filed  in  the  name  of 

a  deceased  party  in  ignorance  of  his 
death,  but  the  heir  and  representa- 
tive is  at  once  put  on  the  record  as 
plaintiff  instead,  the  irregularity  is 
immaterial  ...  127 

(3)  Where  a — —charges  defendants  with 

putting  plaintiff's  title  in  jeopardy 
by  reason  of  a  decree  in  the  Col- 
lector's Court,  the  Lower  Appel- 
late should  enter  upon  the  merits  of 
the  real  issue  between  the  parties...  4^° 
Plea. 

See  Onus  Probandi  (2) 

Pleader. 

See  Jurisdiction   (34) 

See  Review  (2) 

See  Small  Cause  Court. 

Possession. 

(i)  Where  a  Railway  Company  tak<?s 
land  for  public  purposes,  the  party 
in  — —  is  prima  facie  entitled  to 
the  money  paid  for  it  until  some 
one  else  establishes  a  prior  claim... 

(2) of  land  without  payment  of  rent 

for  12  years  establishes  lakheraj 
title 

(3)  Where  a  Judge  merely  decrees 

of  a  share  m  an  undivided  estate 
with  wassilat,   without  specifying 
the  share  or  the  land  representing 
it,  plaintiffs  are  not  entitled  to  be  • 
put  in of  any  specific  lands     9" 

(4)  In  a  suit  to  recover  —  of  land  that 
had  been  entered  upon  under  a 
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tease,  the  Court  need  not  go  into 
^aintiff's  title,  until  there  are 
Found  grounds  for  believing  that 
defendant's  case  is  a  good  one  ... 

(5)  In  a  suit  to  recover and  mesne- 

profits  of  alleged  istemoorari  lands 
as  plaintiff's  father  was  in  quiet 

,  and  plaintiff  himself  had  been 

in  quiet until  dispossessed  by 

defendant  without  sufficient  title, 
plaintiff  is  entitled  to  a  decree    ... 

(6)  Where  a  plaintiff,  alleged  by  defend- 

ant to  be  a  benameedar,  and  never 
to  have  been  in ,  sues  for  im- 
moveable property  under  a  kobala 
more  than  12  years  old,  he  must 

prove,  not  only  title,  but within 

12  years  of  filing  of  suit 

(j)  by  a  tenant  does  not  in  itself 

lead   to  any  inference  as  to  the. 
character  of  the  tenant 
(S)  Where  a  parly  originally  a  mortga- 
gee out  of is  put  into by 

the  act  and  permission  of  the  mort- 
gagor, he  obtains  a  new  title  differ- 
ent from  that  possessed  before  ... 

See  Collusion. 

See  Confirmation  of  Title, 

See  Limitation  (13) 

See  Mesne-profits  (2) 

See  Partition  (3) 

P0SSK^S0RY  SUIT. 

Where  a  plaintiff,  suing  to  recover 
certain  property  as  wuqf^  lies  by 
for  nearly  12  years  from  the  lime 
when  the  vendfees  purchased  and 
were  put  in  possession,  he  is  not 
entitled  to  the  assistance  of  the 
Court 

See  Onus  Probandi  {21) 

See  Res  Adjudicata  (5) 

Pott AH. 

A need  not  be  attested  or  regis- 
tered 
See  Evidence  (22) 
See  Purchaser  (3) 
'•      ^      See  Registration  (4) 

Pre-emption. 

(i)  A  Civil  Court  has  no  power  to  make 
a  decree-holder's  right  of de- 
pend on  payment  of  the  purchase- 
money  within  a  specified  time    ... 
(2)  Where  a  plaintiff  sues  to  enforce  her 

right  of in  property  sold  as 

belongring  to  several  co-sharers, 
some  of  whom  are  minors,  and  in 
appeal  withdraws  her  claim  so  far 
as  the  minors  are  concerned,  such 
withdrawal  eptirely  invalidates  her 
claim  to  enforce  her  right  of  - — 

{3)  The  law  ol cannot  apply  to  an 

•   *         execution-sale  by  public  auction... 

(4)  A  plaintiff  suing  tor  right  of on 

the  ground  of  co-partnership  can- 
not obtain  a  decree  by  right  of 
•      vicinage  ^ 
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Pre-emption. — (Continued. J 

(5)  A  pre-cmptor  need,  not  tender  the 

price  at  the  time'  of  makin^:j  his 

claim 
,    (6)  Under  Mahomedan  law,  the  right  of 

does  not  arise  until  the  seller's 

right  of  property  is  extinguished...  246 

(7)  Where,  notwithstanding  a  division  of 

certain  julkur  and  neemuksaher, 
the  immunities  and  appendages  are 
still  held  in  co-parcenary,  the  owner 

of  one  puttee  has  a  right  of 

over  a  stranger  in  respect  of  the 
other  puttee  which  is  sold  ...  3^4 

(8)  The  right  of is  limited  to  par- 

cels of  land,  &:c.,  and  does  not  give 
the  right  to  purchase  a  separate 
estate,  because  part  of  it  is  conti- 
nuous with  that  of  the  5/1  w^t?      ...  350 

(9)  A  person  entitled  to has  a  right 

to  take  over  a  bargain  in  its  entire- 
ty, but  not  to  have  it  divided     ...  379 

See  Mahomedan  Law  (4) 

Premature  Suit. 
See  Bond  (2) 

Presumption. 

(i)  Where is  claimed   under  Sec- 

•  tion  4,  Adi  X.  of  1859,  the  question 
is  whether  the  rent  has  been  chang- 
ed or  not  for  20  years  previous 
to  the  suit  ...   1 1 7 

(2)  Jummas  being  derived  in  part  or  in 

whole  with  the  consent  of  the  land- 
lord, and  subsequently  consolida- 
ted, does  not  deprive  the  ryot  of 

the  benefit  of  the arising  where 

the  rent  has  not  been  changed    ... 

(3)  Separation  in  dwelling  and  food  would 

give  rise  in.  Hindoo  law  to  a 

of  separation  in  estate  ... 

(4)  Defenclant's  sworn  declaration  that 

his  rent  has  not  varied  for  more 
than  20  years,  corroborated  by  the 
records  of  theCollectorate showing 
the  rent  to  have  been  the  same  that 
it  was  more  than  30  t^'ears  ago, 

is  sufficient  to  warrant under 

Section  4,  A6t  X.,  1859  ,    ... 

(5)  In   order   to   bring   himself  within 

Sections  3  and  4,  Aa  X.  of  1859,  a 
ryot  need  only  show  that  the  parti- 
cular land,  the  subject  of  the  suit, 
has  been  held  at  an  unchanged 
rent 

See  Abatement  (2)    • 

See  Contract  (2)  .,    ,  ^ox 

.SV^  Joint  Hindoo  Family  (7)  (8) 

See  Lakheraj  Title  (2) 

See  Onus  Probandi  (10) 

See  Remand  (12) 

Private  Arbitration  Award. 
See  Jurisdiction  (13) 

Probate  n  j  lu-  »• 
may  be  granted  of  a  Buddhist  b 

will  made  after  isl  January  1865  : 

c 
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Probate. — (Continued,) 

but  ihe  will  need  not  be  executed 
according  to  the  formalities  requir- 
ed by  the  Indian  Succession  A(fl...  417 

Procedure. 

(i)  The of   Revenue   Courts  does 

not  admit  third  parties  into  the  re- 
cord excepting  under  Section  77, 
Act  X.  of  1859  ...     54 

(2)  Where  one  son  of  a  deceased  party 

sues  another  who  has  obtained  a 
certificate  under  A6t  XXVII.  of 
i860  for  his  share  of  the  deceased's, 
estate,  the  Recorder's  Court  cannot 
transform  the  suit  into  a  general 
administration-suit,  but  may  order 
all  necessary  parties  claiming  a 
share  in  the  subject-matter  to  be 
made  parties  ...     86 

(3)  A   reversioner,   suing  to   set  aside 

alienations  by  the  heiress  in  pos- 
session, wrongly  seeks  immediate 
possession,  and  the  Principal  Sud- 
der  Ameen  decrees  only  such  re- 
lief as  she  is  entitled  to.  The 
course  adopted  by  the  Principal 
Sudder  Ameea  not  being  made  the 
ground  of  appeal  to  the  Judge, 
the  High  Court  refuses  in  special 
appeal  to  set  aside  the  decree     ...   133 

(4)  A  ^  udge  may  refuse  to  summon  a 

p  aintiff  as  a  witness,  and  that  dis- 
cretion will  not  be  interfered  with 
in  special  appeal,  unless  shown  to 
be  exercised  illegally  ...  134 

(5)  In  an    action  for  mesne-profits  of 

land  decreed  in  a  suit  for  posses- 
sion after  notice  of  foreclosure, 
where  defendants,  not  having  been 
ignorant  of  the  real  party  with 
whom  they  had  been  dealing,  were 
in  no  wise  prejudiced  by  the  dis- 
closure that  the  ostensible  plaintiffs 
were  not  really  interested,  the  par- 
ties in  whose  name  the  suit  is 
brought  may  be  regarded  as  trus- 
tees for  the  person  beneficially 
interc^cd  ...   145 

(6)  A  suit  cannot  be  dismissed  and  jus- 

tice denied  on  the  technical  ground 
that  the  party  beneficially  interest- 
ed has  failed  to  verify  his  plaint  ...  f^. 

(7)  UnderSectioni7o,ActVni.of  1859, 

the  Court  may  pass  any  order  it 
thinks  proper  in  regard  to  a  plaint- 
iff disobeying  a  summons  ;  it  being 
no  ground  of  special  appeal  that 
further  steps  were  not  taken  by  the 
first  or  l-ower  Appellate  Court  ...   174 

(8)  Where  the  Lower  Appellate  Court 

finds  that  the  depositions  of  plaint- 
iff's witnesses,  uncorroborated  by 
documentary  evidence,  cannot 
prove  his  statements,  the  High 
Court  will  not  interfere  in  special 
appeal  ...  204 

>      (9)  A  suit  found  by  a  Lower  Appellate 
Court,  to  be  undervalued  when  its 
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proper  value  would  have  placed  it 
beyond  the  jurisdiction  of  the  first 
Court,  should  be  dismissed         ...  20; 

(10)  Where,  in  a  suit  for  a  kubooleut  at 

enhanced  rates,  plaintiff  obtains  a 
decree,  althoug^h  he  is  found  not 
entitled  to  the  rate  of  rent  claimed, 
the  High  Court,  of  its  own  motion 
in  special  appeal,  reverses  the 
decree  ...  213 

(11)  A   Judge   examining^    in    appeal  a 

defendant  who  failed  tog^ive  materi- 
al evidence  which  he  might  have 
given  in  the  Court  below  acts  erro- 
neously 

(12)  A  Judge's  statement  should  be  taken 

as  accurate  until  there  is  good 
ground  for  supposing*  it  an  error... 

(13)  An  appeal   on  paper  insufficiently 

stamped,  being  aam  it  ted  and  heard, 
must  be  dealt  with  on  its  merits, 
and  relief  cannot  be  limited  to  so 
much  of  t<he  subject  in  suit  as  seems 
covered  by  the  amount  in  respect 
of  which  the  stamp  is  g'iven         ...  242 

(14)  Where,  in  a  suit  for  damages  on  ac- 

count of  value  of  crops  cut,  defend- 
ant denies  plaintiff's  title  to  the 
land,  and  adjudication  on  this  point 
becomes  necessary,  the  latter  ought 
not  to  be  compelled  to  put  in  an 
additional  stamp  to  represent  the 
value  of  the  land  ...272 

(15)  In  decreeing  a  suit  for  the  delivery 

of  nekasi  papers,  it  is  not  enough 
to  give  an  order  that  the  claim  be 
allowed  ;  but  there  should  be  a  spe- 
cific order  for  the  delivery  of  the 
papers  ..•  V9 

(16)  Where  plaintiff  rests  her  claim  solely 

on  the  deposition  of  defendant,  to 
be  taken  by  his  placing  his  hand 
on  a  particular  text  of  the  Koran, 
and  the  claim  is  not  proved  :  Held 
that  the  Lower  Court  may  properly 
examine  the  defendant  in  the  way 

sanctioned    by    the of    the 

Court  ...  234 

( 1 7)  Where  plaintiff  rests  her  claim  solely 

on  the  deposition  of  defendant,  she 
is  not  allowed  to  examine  further 
witnesses. and  to  re-open  the  case. 

(18)  A  Judge,  finding  that  he  has  struck  o/f 

an  execution-case  improperly,  may 
restore  it  to  the  file,  and  need  not 
proceed  de  novo 

(19)  The  rule  in  the  original  side  of  the 

High  Court  is  not  to  compel  a 
party  to  a  suit  to  give  up  to  the 
receiver  possesslbn  of  property, 
unless  an  order  of  Court  has  pre- 
viously been  made  upon  him       ■•  ^^' 

(20)  Gives   instruction  as  to  how  debts 

should  be  attached  .•  447 

(21)  The  ordinary  rule  of applicaBle 

to  civil  sui,*s  before  final  judgment* 

•      '  d 
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will  apply  to  an  appeal  arising  out 
of  an  order  made  in  execution  ... 
(32)  A  question  already  decided  by  a 
Court  of  special  jurisdiction  cannot 
be  tried  again  in  course  of  execut- 
ing ihe  decree  of  that  Court 

See  Cause  of  Action  (3)  (8) 

See  Cross-appeal, 

See  Damages  (4) 

See  Execution  (7) 

'ROCREDIXG.  ■ 

(1)  Steps  taken  towards  placing  the  as- 

signee of  a  decree  in  the  position 
of  the   original   decree-holder  do 

not  constitute s     within    the 

meaning  of  Section  20,  Act  XIV. 
of  1859 

(2)  The  receipt  of  the  proceeds  of  a  sale 

in  execution  is  a  — —  within  the 
meaning  of  Section  20,  Act  XIV. 
of  1859.  The  party  impugning 
the  bona  fides  ot  a in  execu- 
tion must  furnish  proof 

(3)  .\  dispute  between  a  purchaser  of  a 

decree  and  a  third  party  and  the 

s     connected    therewith    are 

-s  under  Section  20,  Act  XIV., 


1859 
(4)  Decision  of  Full  Bench  at  98  of  Vol. 

VI.,\V.  R.,  applies  to  any  bond-fide 

,  whether  successful  or  not  . . . 

ts)  Resistance  to  legal s  taken  by 

another  person  will  count  as  a 

for  the  purposes  of  Section  20,  Act 
XIV.,  1859 
(6)  The  transmission  by  the  Court  of 
one  district  to  the  Court  oi  another 
of  a  copy  of  its  decree  and  certifi- 
cate under  Sections  2S5  and  286, 

Act  VIII.  of  1859,  is  a within 

the  meaning  of  Section    20,  Act 
XI v..  i8s9 
See  Civil  Ameen. 
Produce. 

See  Rights  of  Cultivators, 
Property. 

See  Hindoo  Law  (i) 
PROPRIETARY  Right.  * 
See  Limitation  (19) 
See  Settlement, 

PiBLic  Policy. 

See  Contract  (3) 

Pl^'BLICATION. 

Where  a  letter  defaming  plaintifT  is 
received  and  read  by  him  alone, 
this  does  not  constitute . 

PURCHASER. 

(0  A  defaulting  tenant  purchasing  his 

own  tenure  sold  in  execution  of  a 

decree    against    himself    cannot 

^    ,         claim  the  benefit  of  the  law  relating 

to  auction .     Where  he  has 

sold  to  a  third  party,  he  is  bound 
.  to  recognize  ihe  purcha^^e 
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Purchaser. — (Continued,) 

(2)  The at  a  sale  in  execution  of  a 

decree  on  a  bond  mortgaging  pro- 
perty has  no  preferential  title  over 

a  prior ,  where  the  liability  of 

the  property  under  the  mortgage 

is  not  declared  in  the  decree       ...  309 

(3)  A of  property  sold  under  a  de- 

cree in  favor  of  a  mortgagee  cannot 
claim  to  set  aside  a  ticca  pottah 
granted  before  his  rights  came  in- 
to existence  ...  325 

(4)  Where  a  plaintiflF,  purchasing  from 

defendant  an  estate  attached  un- 
der a  decree  held  by  another  party 
against  him,  pays  the  amount  of 
the  decree  and  interest  to  prevent  a 
sale  in  execution,  she  is  entitled  to 
recover  from  defendant  the  amount 
she  has  paid  -  ...  380 

(5)  A  of  the  rights  of  a  co-sharer 

comes  into  all  arrangements  as  to 
collections  ...  441 

See  Cause  of  Action  {2) 
See  House  rent. 
See  Legal  Representative, 
See  Right  of  Appeal , 
See  Sale  (3)  (8) 

PUTNEEDAR. 

See  Compensation  (i) 

R. 

Receipts: 

See  Evidence  (44) 

Receiver  of  High  Court. 

A  Receiver  of  an  estate  has  no  title 
as  of  right  to  the  immediate  pos- 
session of  the  property,  and  no 
right  to  sue  in  another  Court  in  his 
own  person  to  receive  possession  430 

See  Procedure  (19) 

Recital. 

See  Evidence  (17)  (43) 

Recorder's  Court. 

See  Procedure  (2)  ^ 

Redemption. 

See  Mortgage  (2)  (8) 

Registration. 

(1)  A  lease  registered  under  Act  XVI. 

of  1864  has  priority  as  against  an 
unregistered  conveyance  of  an  ear- 
lier date  «^ 

(2)  Section  50,  Act  XX.  of  1866,  does 

not  vitiate  titles'  acquired  prior 
to  that  Act  merely  because  the  in- 
struments are  not  registered       ...     Cz 

(3)  The of  a   ryotee   tenure   in  a 

talookdar's  sheristah  is  not  neces- 
sary under  Section  27,  Act  X.  of 

(4)  Where,  on  allegation  of  failure  in  a 

contract,  plaintiff  sues  for  posses- 
sion on  the  footing  that  a  byna- 
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Registration. — (Continued,) 

namah  is  a  mowrosee  pottah : 
Held  that  the  deed  is  a  pottah, 
and  under  Clause  2, Section  17,  Act 
XX.,  1866,  an  instrument  whose  re- 
gistration is  compulsory,  and  which 
unregistere4  cannot  hold  its 
ground  against  a  registered  pottah  177 

(5)  An   unregistered  contract  of   sale, 

though  not  absolutely  needing  — — 
to  be  admissible  as  evidence,  can-     • 
not  have  priority  over  an  authentic 
instrument  executed  afterwards  by 
the  vendonand  registered  ...   196 

(6)  Priority  of gives  priority  of  title 

under    Act  XIX.   of   1843,   o"Jy 


when  the  authenticity  of  the  docu- 
ment is  proved 
(7)  Where  two  parties  claim  the  same 
property  under  registered  deeds  of 
sale,  plaintiff,  whose,  purchase  and 
are  of  anterior  date,  is  en- 
titled to  a  decree,  and  defendant 
cannot  set  up  a  parol  sale  against 
plaintiff's  registered  kobala 
The of  a  bond  for  repayment 


215 


(8) 


231 


(9) 


(10) 


(n) 


of  money  in  which  land  is  pledged 
as  collateral  security  is  not  com- 
pulsory under  Section  1 3,  Act  XVI., 
1864 

Where  a  Registrar  refuses  to  regis- 
ter a  deed  of  sale  under  Section 
17  of  Act  XVI.  of  1864,  the  ap- 
plicant cannot  sue  the  vendor  to 
enforce ,  unless  there  is  an  ex- 
press contract  to  register 

A  suit  does  not  lie  to  compel 

of  a  lease  executed  when  there 
was  no  law  making  such  —  ne- 
cessary 

in  a  Collector's  books  is  not  of 
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(3) 
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360 
393 


itself  a  proof  of  title 

(12)  Where  a  zemindar  takes  rent  from 

a  party  as  holder  of  a  tenure,  he 
cannot  ignore  the  position  of  the 
party,  even  though  he  has  not  been 
registered  in  the  zemindar's  office  466 

(13)  The  renfedy  for  refusal  to  register 

an  instrument  is  by  a  petition 
under  Section  84,  Act  XX.,  1866    483 

See  Construction  (r) 

See  Mortgage  (4) 

Regulvtion  VIII.  OK  1859. 

Clause  4,  Section  13.  See  Deposit  (i) 
Section  11.  See  Purchaser  (i) 

Regulation  XI.  o^  1825. 

In  Clause  4,  Section  4,  "subject  to 
the  provisions  stated  in  the  first 
Clause  of  the  present  Section , ' '  only 
applies  to  the  owner's  rights  in 
relation  to  the  Government         ...     86 

Regulation  XIX.  ov  1793. 

Regulation  XVII.  of  1806. 

See  Legal  Representative. 


Regulation  XXXIX.  of  1793. 
See  Lakheraj  Title  (i) 

Reimbursement. 

Where  (?,  after  purchasing  a  put- 
nee  tenure  sold  in  execution  of 
a  decree,  saves  the  estate  from 
beine  sold  for  arrears  of  rent 
which  had  accrued  prior  to  his 
purchase,  by  paying  the  amount 
due,  and  S^  who  has  in  the  mean- 
while appealed  against  the  decree 
under  which  the  land -w^s  sold, 
obtains  a  reversal  of  it,  G  may 
recover  from  S  the  amount  paid  to 
save  the  put  nee  from  being  sold  ... 

Relinquishment  of  Title. 
See  Petition, 

Remand. 

(i)  Where,  in  a  case  decided  on  pure 
questions  of  fact,  no  point  being 
left  undetermined,  the  Judge  in 
appeal  endorses  the  opinion  of  the 
first  Court  without  detailed  rea- 
sons, the  High  Court  will  not 

the  case  for  the  reasons 
(2)  A  Judge  acts  with  strict  propriety 
in  remanding  a  case  to  a  Court  of 
first  instance  for  the  trial  of  an 
issue  it  was  directed  to  try,  but 
did  not 
The  object  of  a  —  is  not  to  try 
the  issues  on  the  evidence  already 
taken,  but  to  take  evidence  for  the 
determination  of  the  issues 

(4)  Where  a  case  is  remanded  for  some 
special  evidence,  the  Court  receiv- 
ing the  order  of cannot  take 

addjlional  evidence 

(5)  Where  a  rent-case  is  remanded  with 
a  view  to  ascertain  whether  an 
ummulnamah  produced  by  plaintiff 
is  the  same  as  a  pottah  filed  in  a 
survey-case,  and  the  Judge,  finding 
that  it  is  the  same,  also  finds  that 
the  pottah  is  not  the  one  given  to 
plaintiff  to  file,  and  reverses  the 
decree  for  rent;  Held  that  the 
additional  finding  is  not  opposed 

to  the  order  of ,  and  that  the 

Judge  has  authority  to  award 
damages  without  appeal  on  that 
point 

(6)  Where  a  Lower  Appellate  Court, 
having  before  it  all  the  evidence  in 
a  case,  decides  on  a  preliminary 
point,  it  cannot the  case     ... 

(7)  An  Appellate  Court  ought  not  to 
receive  additional  evidence  not  be- 
fore the  Court  of  first  instance 
without  a  special  reason  which 
should  b3  recorded 

(8)  An  Appellate  Court  ought  not  to  send 
back  a  case  for  re-trial  merely 
because  the  Lower  Court  has  dis- 
posed of  it  on  a  preliminary  point, 
unless  evidence  of  fact  has  been 
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excluded  essential  to  the  rights  of 
the  parties  ...  378 

(9)  An  order  remanding  a  case  for  ad- 
ditional evidence,  which  has  been 
tried  by  the  I-ower  Court  on  its 
merits,  is .  in  opposition  to  the 
terms  of  Section  352'  of  the  Civil 
Procedure  Code  ...  388 

(10)  Where  a  suit  for  rent  is  dismissed 

by  the  Ix)wer  Court  on  the  issue 
whether  plaintiff's  title  to  sue  could 
be  made  out,  the  Lower  Appellate 

Court  is  not  competent  to the 

case  for  trial  on  its  merits  ...  410 

(11)  Where   a    !-ower  Appellate   Court 

finds  that  a  suit  substantially  under 
Section  230,  Act  VIII.  of  1859,  is 
dismissed  on  a  point  not  arising 
under  that  Section,  the  case  should 
be  remanded  for  decision  under 
that  Section  ...  438 

(12;  In  a  suit  for  enhancement  of  rent 
remanded  to  the  Lower  Appellate 
Court  with  the  instruction  that 
sufficient  evidence  had  been  pro- 
duced as  presumption  of  uniform 
payment,  the  Judge  may  direct  the 
first  Court  to  hear  further  evidence 
upon  the  point  ...  442 

^13)  After  a  case  is  closed  in  the  Lower 
Court,  the  superior  Court  cannot 
—  it  for  re-trial  on  fresh  evi- 
dence, on  the  ground  that  one  of 
the  issues  was  not  tried,  but  must 
decide  it  itself  under  Section  353, 
Act  VIIL  of  1859  ...  469 

(14)  Where  a  case  is  remanded  for  the 
trial  of  an  issue  not  laid  down  by 
the  Court  which  tried  the  case,  the 
parties  are  entitled  to  give  evi- 
dence on  it  ...  491 
See  Objection  (5) 

Re-narrjage. 

See  Act  X\\  of  1836, 

Rest. 

(0  The  tender  of ^followed  by  a  de- 
posit under  Act  VI.  (B.  C.)  of 
1862  is  legal  and  sufficient         ...   loi 

(2)  .\  suit  for^— on  account  of  a  hold- 

ing let  out  to  several  ryots  must 
embrace ^11  ...  304 

(3)  In  a  suit  on  the  part  of  the  Durbun- 

gah  Rajah  for  unpaid  instalments 

of ,  where  defendant  holds  his 

zemindary  under  an  agreement  to 
pay  his  Government  revenue  into 
theCollectorate  through  the  Rajah: 
Hkld  that  the  rule  applying  to 
ordinary  tei^nts  paying  month 
by  month  does  not  apply  to  the 
•    t    T,^*^««^ant  ...  368 

W)  The  plea  of  partition  of  the  land 
set  up  by  joint  tenants  in  a  suit 
•  for  — —  cannot  avail  if  not  shown 
to  be  recognized  by  the  plaintiffs...  392 


Re  NT. — (Contin  tied.) 

(5)  A  talookdar  instituting  a  suit  against 

a  ryot  for  arrears  of and  eject- 
ment after  the  sale  of  his  right  and 
interest  in  the  tenure  in  execution 
of  a  decree  ought  to  make  the  exe- 
cution-purchaser a  party  to  the 
suit 

See  Intervenor  (3) 

See  Notice, 

See  Under-tenure  (1) 
Representative. 

Where  the  widow  of  a  judgment- 
creditor  refuses  to  make  her  daugh- 
ters co-plaintiffs,  she  cannot  re- 
cover their  share 

See  Cause  of  Action  (9) 

See  Execution  (6) 

See  Right  of  Suit  (6) 
Res  Adjudicata. 

(i)  A  Collector's  refusal  to  assise  under 
Section  25,  Act  X.  of  1859,  's  not  a 
determination  by  a  competent 
Court  in  a  former  suit  within  the 
meaning  of  Section  2,  Act  VIIL, 
1859 

(2)  A  Civil  Court  loses-  jurisdiction  over 

a  suit  after  a  final  decision,  and 
can  ^old  a  new  trial  only  when, 
under  the  Procedure  Act,  the  first 
trial  appears  to  have  been  unfair 

(3)  A  suit  once  dismissed  by  a  Court  of 
'    competent  jurisdiction  cannot  again 

be  entertained  by  the  Civil  Court 

(4)  Where,  on  a  petition  under  Section 

84,  Act  XX.  of  1866,  a  competent 
Court  has  decided  that  defendant 
was  entitled  to  have  obtained  regis- 
tration of  a  kobala,  plaintiff  can- 
not sue  to  have  it  declared  ficti- 
tious and  void  as  against  himself. . . 
A  possessing  suit  for  lands  for  the 
possession  of  which  plaintiff  has 
already  obtained  a  decree  from  de- 
fendants and  others  is  barred; 
plaintiff  should  resoi  t  to  the  pro- 
visions of  Section  223  of  the  Pro- 
cedure Code  • 

(6)  The  bona  fides  of  pottahs  respecting 
which  no  issue  was  raised  in  former 
suits  cannot  be  regarded  as  a- 
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(7)  A  suit  to  recover  possession,  as  part 

of  her  own  talook,  of  land  which 
plaintiff  had  claimed  in  a  former 
suit  as  towfeer  reclaimed  and  occu- 
pied, is  barred  by  Section  2,  Act 

VIIL  of  1859        • 

(8)  A  former  suit  brought  by  //,  /?,  L, 

and  Kf  is  not  between  the  same 
parlies  as  a  subsequent  one  by  O, 
/?,  and  L;  and,  not  having  been 
brought  by  parties  under  whom 
the  present  plaintiffs  claim,  is  not 
barred  by  Section  2,  Act  VIIL  of 
1859 

(9)  Where,  in  «i  suit  for  rent,  an  issue 

raised  by  defendant  as  to  an  arrange-* 
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Res  Adjudicata. — (Continued.) 

ment  for  tenancy  has  been  deter- 
mined adversely  to  him,  he  cannot 
in  a  new  suit  in  the  same  Court  set 
up  the  same  arrangement 

See  Act  X,  of  1859  (3) 

See  Estoppel  (2)  (3)  (4) 

See  Mesne-projits  (5) 
Resumption. 

When  land  is  resumed  as  invalid  la- 
kheraj,  the  Government  is  not  com- 
pelled to  make  a  settlement  with 
ihe  ex-lakherajdar  ..^ 

RESUMmON-DECREE. 

The  ruling  of  the  late  Sudder  Court 
as  to  the  final  and  conclusive  char- 
acter of  a does  not  apply  to 

what  is  subsequently  done  ad- 
ministratively by  a  settlement-offi- 
cer 

See  Minor  (3) 

Reversal  of  Decree. 
See  Objection  (5) 

Reversioner. 

See  Limitation  (6) 

See  Onus  Probandi  (4)  (7) 

See  Procedure  (3)  # 

See  Right  of  Suit  {a) 
See  Waste, 
Review. 

(1)  A    difference    between    the    High 

Court's  construction  of  the  law  and 
that  laid  down  in  the  decision  ad- 
mitting a  case  to is  no  excuse 

for  delay  beyond  the  prescribed 
time  in  the  application  tor  ... 

(2)  Junior  pleaders  of  the  High  Court 

should  be  cautious  how  they  certi- 
fy for  a in  cases  that  have 

been  in  the  hands  of  experienced 
members  of  the  bar  and  pleaders . . . 

(3)  An  erroron  a  point  of  law  is  a  ground 

for  a  — •—  of  judgment 

(4)  Section  367  of  the  Code  of  Civil  Pro- 

cedure authorizes s  in  respect 

to  dcdt-ees  and  orders  which  are 
not  decrees 

(5)  Where   a    l.ower   Appellate  Court, 

after  affirming  a  decree  to  set  aside 
an  execution-sale  of  the  right  and 
title  of  a  judgment-debtor  in  cer- 
tain property,  reviews  its  own 
judgment,  the  circumstance  of  the 

being  heard  in  the  absence  of 

the  plaintiff  fs  not  an  irregularity  to 
be  complained  of 

(6)  Where  a  Lower  Court  granting   a 

—  re-opens  the  original  case, 
takes  fresh  evidence,  and  upholds 
its  former  decision,  an  appeal  will  lie 

7)  Where  an  application  for of  the 

judgment  of  a   Divisional   Court 

which  turned  on  the  construction 

of  a  "  teep  "  is  rejected,  and  a  Full 

»  Bench  in  appeal  puts  a  construction 
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Review. — (Continued,)  • 

on  a  similar  **teep**  the  second 

application    for  should     be 

made  witHIn  90  days  of  the  Full 
Court's  decision  ...  41; 

(8)  A  Judge  ought  not  to  admit  a to 

receive  fresh  evidence,  unless  thai 
evidence  was  not  known  to  the 
applicant,  or  could  not  be  obtained 
at  the  original  trial  . . .  432  ' 

See  Ex'parte  Decree  (2) 

See  jurisdiction  (35) 

See  Limitation  (32) 

See  Res  Adjudicata  (2) 
Revival  op  Suit. 

See  Ex'parte  Decree  (1) 
Right  of  Appeal. 

(i)  A  defendant  disclaiming  right  or 
interest  in  the  land  in  a  suit  is  not 

thereby  deprived  of  the ,   if 

judgment  is  given  against  him  with 
costs  ...     94 

(2)  The  purchaser  of  a  decree  has  a 

— ,  even  though  not  a  party  to 
the  suit  ...  205 

(3)  Section  365,  Act  VIII.  of  1859,  gives 

— ,  from  an  order  of  a  Civil 
Court  fining  a  person  for  avoiding 
a  summons  as  a  witness    '  ...  233 

Right  of  Cultivators. 

Where  the  produce  of  land  cultiva- 
ted by  plaintiff  is  taken  away,  he 
cannot  recover  value  unless  he  has 
a  right  as  against  defendant  to 
occupy  the  land,  or  is  led  by  de- 
fendant to  suppose  so,  or  cultivates 
with  defendant's  knowledge        ...  300 

Right  of  Occupancy. 

(i)  A  ryot,  by  merely  sub-letting  his 
land,  does  not  transfer,  nor  does  his 
sub-lessee  thereby  gain,  any—,..  113 

(2)  A  ryot  with can  be  ejected  in 

execution  of  a  decree  under  the 
Rent  Law  ...  166 

(3)  Adverse  holding  for  12  years  gives 

tenant against  his  predeces- 
sor, even  though  the  latter's  ab-    .       • 
sence   was  involuntary  in  conse- 
quence of  transportation  ...  753 

(4)  In  a  suit  to    recover  possession   of 

land  alleged  to  have  been  held  for 
more  than  12  years  under  a  mokur- 
ruree  lease  which  defendant  failed 
to  prove,  the  Court  ought  to  find 
out  the  nature  of  the  occupancy, 
and  how  long  it  has  subsisted  ...  360 
See  Mokurrurce  I^ase. 

Right  ok  Possession. 

See  Shareholder,     ^ 
Right  of  Purchase. 

The  purchaser  of  the  rights  and  in-    ,    ^ 
terests  of  a  mortgagor  at  a  sate  in 
execution  of  a  decree  buys  them  as 
they  stood  at  the  time  of  hypothe- 
cation, not  at  the  time.of  sale     ...  151 
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RiGftT  OF  Suit. 
(I)  Where  certain  lands  belonging  to  G^ 
after  being  included  in  a  suit  in 
which  he  was  made  a  defendant, 
are  released  from  the  claim,  and 
plaintiff,  who  obtains  a  decree 
against  the  other  defendants,  has 
G*s  lands  measured  as  part  of  the 
decreed  lands,  G  must  be  consi- 
dered as  a  stranger,  and  permitted 
to  bring  an  action  to  establish  his 
title  ...   191 

(2)  A  benameedar  has  no  ■: in  a  Civil 

Court  for  properly  in  which  he  has 

no  beneficial  interest  ...  220 

(3)  A  suit  will  not  lie  against  a  jagheer- 

dar  holding  a  service-tenure,  on 
account  of  arrears  of  rent  unpaid 
by  his  predecessor  ...  255 

(4)  Those  whose  rights  are  inchoate  and 

remote  cannot  sue  to  set  aside  im- 
proper alienations  by  a  widow    ...  301 

(5)  where  a  third  party  is  recognized 

as  joint-proprietor  of  an  estate, 
plaintiff  is  not  entitled  to  sue  for 
the  whole  rent  in  his  own  name  ....  331 

(6)  Where  the  widow  of  one  of  three 

judgment-creditors  fails  to  be  made 
a  party  to  the  original  suit  under 
Section  73,  Act  VI 11.,  1859,  she 
can  sue  for  her  share  of  the  money 
received  under  the  decree  . . .  397 

(7)  An  obligation  created  by  a  kubooleut 

from  a  tenant  to  two  parties  jointly 
can  only  be  enforced  by  a  suit  by 
those  parties  jointly  ...  411 

(S)  A  suit  for  a  kubooleut  cannot  be  main- 
tained where  there  is  no  evidence 
that  defendant  agreed  to  hold  the 
land  or  paid  rent  to  plaintiff  ...  438 
(9)  Two  landlords  jointly  appointing  an 
agent  for  the  collection  of  rents 
can  sue  him  separately  under  Sec- 
tion 24,  Act  X.  of  1859,  making  the 
one  not  suing  a  defendant  ...  495 

See  Act  X.  of  iH$g  (2) 
^  Assignment  of  Debt. 
See  Enhancement  (8) 
*      •     See  Lease  (2) 
See  Minor  (i) 

See  Receiver  of  High  Court. 
See  Registration  (10) 
Right  of  Way. 
(i)  User  during  previous  ownership  is 
no  evidence  of  a  which  re- 
lates to  the  land  of  another         . . .  298 
(2)  A  plaintiff's  claim  to  have  a  house 
pulled  down,  which  was  erected 
seven  years  before,  on  a  path  where- 
by he  and  others  wer^  accustomed 
to  go  across  defendant's  land,  is 
unreasonable,  and  such  as  no  Court 
of  equity  or  good  conscience  should 
•           enforce  ...  316 

^3)  A may  be  created  by  use  for 

many  successive  years,  even  though 

VolX. 
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Right  of  Way. — (Continued,) 

such  use  is  limited  to  one  parti- 
cular season  of  the  year  . . .  363 
(4)  Where  the  enjoyment  of  a  path-way 
across  plaintiff's  land  has  covered 
a  period  considerably  more  than 

12  years,  defendant  has  a as 

against  the  owner  ...  452 

See  User. 

S. 

Sale. 

(ij  A  —  duly  registered  under  Act  XX. 
of  i860  does  not  prevail  against 
the  title  acquired  by  a  purchaser 
under  an  unregistered  deed  dating 
before  the  new  Registration  Law 

(2)  Where  a  decree  held  by  judgment- 

debtors  against  a  third  party,  after 
being  sold  by  them  to  plaintiffs,  is 
attached  and  sold  in  execution  of 
the  decree  against  them :  Held 
that  no  damage  is  done  to  the  plaint 
if!s,  as  at  time  of  the  second  sale  the 
judgment-debtors  had  no  rights  or 
mterest  in  the  decree,  and  the  auc- 
tion-purchaser took  nothing 

(3)  The  purchaser  of  an  estate  sold  in 
execdtion  of  a  simple  money -decree 
only  buys  the  right  and  interest 
of  the  debtor,  and,  where  the  estate 
is  burdened  with  debt,  buys  sub- 
ject to  that  lien  .^. 

(4)  A  bond-fide -under a  decree  is 

binding,  notwithstanding  the  de- 
cree may  be  set  aside  on  review  ...  154 

(5)  A  party  selling  land  may  refuse  to 
give  delivery  till  consideration  is 
paid ;  but  having  given  delivery,  he 
cannot  retake  it,  and  pay  himself 
out  of  the  usufruct  ...   I94 

(6)  Rents  collected,  and  manufactured 
indigo  taken  away  before  the  date 
of  purchase  of  the  rights  and 
interests  of  certain  parties  in  an 
indigo  concern,  cannot  form  part 
of  the  stores  and  assets  sold  to 
plaintiff,  unless  the  — *-  had  been 
as  from  some  date  prior  to  the  date 
of  purchase  ...  3^1 

(7)  Where  property  claimed  by  defend- 
ant as  purchased  by  him  at  an  auc- 
tion-sale is  proved  to  have  been 
fraudulently  obtained  with  intent 
to  defraud  the  plaintiff,  the  pur- 
chaser's title  is  invalid  as  agamst 
the  plaintiff  •  ...  3^2 

(8)  The  purchaser  at  a in  execution 

of  the  rights  and  interests  of  a 
judgment-debtor  takes  the  land 
to  which  they  relate  subject  to 
existing  mortgages  and  leases    ...  384 

(9)  Where  plaintiff's  ancestor  havin^^ 
purchased  in  execution  the  right,  ti- 
tle, &c.,  of  R,  and  fi  nding  that,  ante- 
cedently to  the  sale,  the  right,  title, 


•  • 


xnii 


INDEX  (civil  RULINGf). 


SALE.^-^CContinuedJ 

&c.,had  been  attached  in  execution 
of  a  decree  against  D  {R's  uncle 
and  father  of  the  two  other  defend- 
ants), prevents  the  sale  by  paying 
in  the  amount  due :  Held  that,  as 

• 

R  was  not  legally  bound  to  pay 
the  amount  due  under  the  decree 
against  D,  and  the  payment  was 
voluntary,  plaintiff  could  not  re- 
cover ...  400 

See  Act  XXXII.  of  i860. 
See  Attachment  (i) 
See  Guardian  (i)  (2) 
See  Legal  Necessity, 
See  Mahomedan  Law  (5) 
See  Mortgage  (i)  (3) 
See  Purchaser  (2) 

Salvage. 

See  yurisdiction  (10) 
Sebaybt. 

See  Evidence  (8)  (9) 

Security. 

See  Decree  (4) 

Self-acouisition. 

See  Ancestral  Property. 

See  Hindoo  Law  (i) 

See  Joint  Hindoo  Family  (3) 

Service-tenure. 

In  a  suit  to  obtain  khas  possession  of 
lands  held  by  defendants  upon  a 
,  and  alienated  by  them  with- 
out the  acquiescence  of  the  grantor : 
Held  that  the  defendants  have 
forfeited  their  rights  to  hold  the 
land  at  all  ...  289 

See  Right  of  Suit  (3) 

Settlement. 

When  a  temporary 


—  expires,  the 
proprietor  may  claim  as  of  right 
from  the  Government  a  permanent 

of  the  land,  unless  by  his  own 

conduct  he  has  forfeited  the  right 

See  Limitation    (21) 

See  Min^r  (3) 

See  Resumption. 

See  Resumption  decree. 
Share. 

See  Loan. 

See  Possession  (3) 

Shareholder. 

The  dates  at  which  tide  and  right  to 

possession  of  any  other ^accrue 

as  againstt  a who,  after  re- 
sumption, is  the  only  one  who  ap- 
pears and  settles  with  Government 
in  behalf  of  himself  and  certain 
co-sharers 

•  •  ■ 

Shikmee  Tenure. 

See  Enhancement  (6) 
Signature. 

See  Act  XIV.  of  i8s9  {2) 
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Small  Cause  Court.  • 

The s  included  in  Act^XX.  of 

1865  were  those  established  under 
Act  XI.  of  1865;  and  Mofussil 
pleaders  are  not,  as  such,  entitled  to 
practise  in  the at  CalcuUa  ... 

See  Jurisdiction  (15)  (40) 

Social  Agreement. 

See  Jurisdiction  (39) 

Special  Appeal. 

(i)  Difference  of  view  between  a  Court 
of  first  instance  and  a  Lower  Ap- 
pellate Court  as  to  the  reasonable- 
ness of  the  grounds  of  a  charge  on 
account  of  which  damages  are  sued 

for  is  not  a  subject  act  for 

(2)  A lies  from  an  ex-farte  decision 

passed  by  an  Appellate  Court  in 
regular  appeal 

See  Amendment  (3) 

See  Damages  (i) 

See  Evidence  (5) 

See  Ex'parte  Decree  (2) 

See  Limitation  (31) 

See  Procedure  (3)  (7) 

Specific  Performance. 

See  Breach  of  Contract. 
Stamp. 

Where  defendants  object  that  a  plaint 
is  undervalued,  and  a  supplement- 
al plaint  with  the  required is 

put  in  and  received,  the  irregulari- 
ty does  not  aifect  the  merits  of 
the  case,  or  call  for  a  reversal  of 
the  Moonsiff's  decision 

See  Procedu ?'^  ( 1 3)  ( 1 4) 
Stridhun. 

(i)  Sowdaik created  by  the  husband 

descends,  not  to  his  heirs,  but  to 
the  heirs  of  his  wife 
(2)  A  woman's  separate  property,  once 

devolving  as upon  an  heir,  no 

longer  devolves  as  such 
See  Hindoo  Law  (4) 
Substitution. 

See  Limitation  (29) 
Succession. 

See  Dis-apptarance  of  a  Hindoo. 
Summons. 

A cannot  be  sent  by  post  to  any 

place  to  which  letters  are  not  regis- 
tered by  a  Post  Office  in  India  ... 

See  Foreign  Territory. 
Survey  Award. 

See  Limitation  (9)  (10)  (13) 
Survey  Map. 

See  Evidence  (31)  (37)  (38) 

Survey  Proceedings. 

A  general  accepiarite  by  the  Collector 
as  correct  is  enough   to 


82 


164 


450 


286 


^29 


488 


349 


of 


make  a  survey-demarcation  eflFec- 
tive 

See  Partition  (2) 
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jutxiU 


T. 


is  not  a  '*  servant "  within  the 


meaning  of  Clause  2,  Section  i, 
Aa  XIV.  of  1859  ...  260 


Tekant- 


01  A 


holding  land  for  a  term  and 


under-lettine  it  parts  with  his  own 
interest  to  the  extent  of  the  inter- 
est created  by  the  under-lease,  and 
cannot  determine  the  interest  of  his 

under by  surrendering  his  own 

term 
<2>  A  party  wishing  to  make  known  to  a 
zemmdar  his  rights  to  a  tenure  of 
which  the  zemindar  refuses  to  take 
rent  from  him  should  give  distinct 
notice  of  the  interest  which  he 
claims 

See  Kubooleut  (4) 

See  Mowrusseedar, 

See  Possession  (7) 

See  Registration  (12) 

TlXLE. 

^Vhere,  in  a  suit  to  establish  right  to, 
and  recover  possession  of,  an  an- 
cestral ghatwalee  mehal,  plaintiff 
fails  to  prove  possession  and  ouster, 
she  is  entitled  to  go  into  the  ques- 
tion of 

See  Abatement  (i) 

See  Accretion  (2) 

See  Confirmation  of  Title* 

See  Evidence  (9) 

See  Mahomedan  Law  (5) 

See  Possession  (4)  (6) 

See  Procedure  (8) 

See  Purchaser  (2) 

See  Registration  (11) 

See  Shareholder. 

Translations. 

See  Evidence  (23) 

Transportation. 

See  Right  of  Occupancy  (3) 
Tress. 

See  Lease  (4) 

Trbspasser. 

See  Kubooleut  (4) 

Trust, 

See  Limitation  (18) 

Trustee.  * 

See  Procedure  (5) 

^TULLUBAHA. 

See  Execution  <8) 


384 


466 


U. 


Undkr-tenure. 

(1)  The  suspension  of  payment  of  rent, 

whilst  in  the  hands  of  the  former 
proprietor,  on  account  of  an  — — 
with  fixed  rent,  does  not  affect  the 
rights  of  his  successor  or  the  fixity 
of  the  rent 

(2)  Shareholders  wilh  a  tenant  are  prima- 

rily liable  with  him  to  the  zemin- 
dar who  is  not  bound  to  recog- 
nize their  holding  as  separate  \  his 
taking  rent  from  them  not  amount- 
ing to  a  recognition  under  Section 
16,  Act  VIII.,  1865,  of  the  Bengal 
Code 

Uniform  Payment. 


212 


467 


(i)  To  establish 


for  20  years,  evi- 


dence must  go  back  that  distance 
at  least,  and  be  reasonably  conclu- 
sive 


356 


User. 


179 


452 


Qucere, — Ought  a  Court  to  infer  from 

alone  that  a  right  of  way  has 

been  conferred  by  the  owner  on  the 
person  exercising  the ? 

See  Right  of  Way  (1)  (3)  (4) 

Usufruct. 

See  Mortgage  (5) 

V. 


Vakeel. 

The  principle  regulating  the  relation 
of   client    and    attorney    applies 

ecjually  to  the  relation  of and 

client  ...  469 

Valuation  of  Suit. 
See  Procedure  (9) 
See  Stamp, 
Verification. 

See  Procedure  (6) 
Vicinage. 

See  PrC'emption  (4 ) 


Waste. 

Where 


W. 


is  proved  against  a  wi- 


WlFE. 

Will. 


dow,  a  reversioner  should  not  be 
put  in  possession,  but  a  manager 
(who  may  be  the  reversioner)  ap- 
pointed 
See  Hindoo  Widow  J^\) 

See  Jurisdiction  (29) 

Where  a  —  executed  and  register- 
ed by  the  alleged  testator  is  in- 
officious, it  is  essential  to  enquire 
into  the  circumstances  of  the  exe- 
cution and  registration 

See  Mahomedan  Law  (8) 
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Withdrawal  of  Claim. 

A  plaintiff  may  withdraw  his  claim  at 
any  time  between  the  institution  of 
the  suit  and  the  decree.  The 
Court  should  then  confine  itself  to 
the  question  of  costs  ...  373 

Witness. 

(i)  The  general  duties  of  the  Lower 
Courts  with  respect  to  the  examina- 
tion of es  pointed  out  ...  280 

(2)  The  credibility  of  — -es  is  a  matter 

for  the  Court  of  first  instance  and 
the  Court  hearing  a  regular  appeal', 
and  the  decision  of  these  Courts 
cannot  be  set  aside  by  the  High 
Court  ...  365 

(3)  A  party  calling  a on  his  behalf  is 

not  bound  by  his  evidence  ;  but  if 
such  evidence  is  at  variance  with 
the  truth  of  his  case,  the  clearest 


Witness. — (Continued,)  * 

testimony  is  necessary  before   its 
truth  can  be  established  . . .   469 

See  Evidence  (20) 
See  Procedure  (4)  (16) 


WUttF. 


See  Arbitration , 


Z. 


ZuR-i-PKSH(iEE  Lease. 

A  decree-holder  paying  the  debt 
due  by  his  "judgment-debtor  to  the 
zur-i-peshgeedarin  possession,  and 
realizmg  tne  rents,  cannot  demand 
wassilat  from  the  judgment-debtor 
for  the  same  period 

See  Limitation  (16) 
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Ser  Jurisdiction, 
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See  Minority. 
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Section       7.  See  Abaiemettt, 

Section     21.  See  Ptirdanasheen  Women, 

Section  243»  See  Appeal  (i) 

Section  284.  See  Execution  (3) 

Section  347.  See  Appeal  (2) 

Act  X.  OF  1859. 

Section  13  is  apphcable  not  merely 
to  ryots  having  a  right  of  occupan- 
cy, but  to  all  under-tenants  and 
rvots 


B. 


5)CCtion   13.    See  Enliancewent. 
Section  78.    See  Lease. 

Act  XL  ov  1859. 

Section  33*    See  Buttvnra, 

A«t  XXIIL  of  1861. 

Section  1 1.    See  Appeal  {\) 

Arjr  XX.  of  1866. 

Section  84.     See  Registration. 

(i)  Held  by  the  majority  (L.S.Jackson, 
7..  dissenting )y  that  under  Section 

u  of  Act  XXIlI.of  1861,  an 

lies  from  an  order  passed  under 
Section  243  oi  Aa  VIII.  of  1859, 
giving  the  judgment-debtor  time 
to  raise  the  amount  of  debt  due  un- 
der the  decree  against  him 

(2)  No lies  against  an  order  reject- 
ing an  application  for  the  re-ad- 
mission of  an  under  Section 

•  347,  Act  VI 1 1,  of  1859 

Arrest. 

5ke  Purdanasbeen  Women. 


33 


BUTWARA. 

A  —  was  decreed   by    the    Civil 
Court  which  made  provision  in  its 
decree  for  the  payment  of  the  ex- 
penses of  partition  by  certain  co- 
sharers  indicated.  On  proceedings 
taken  before  the  Collector  in  pur- 
suance of  the  decree,  he  called 
upon  certain  co-sharers(  not  being 
those  who  were  by  the  Civil  Court 
ordered  to  pay  the  expenses)  to 
pay  the  expanses  (Ameen's  fees) 
remaining  due ;  and  on  failure  by 
such  co-sharers  to  comply  with  this 
direction,   the  Collector    put    up 
their  share  for  sale  as  for  an  arrear 
of  Crovernment  revenue.    The  co- 
sharers  whose  share  was  sold,  with- 
out making  an  appeal  to  the  Com- 
missioner of  Revenue  under  Sec- 
tion 33,  Act  XI.  of  1859,  brought  a 
suit  to  set  aside  the  sale  and  to  re- 
cover the  properly,  alleging  that 
there  was  nothing  due  which  was 
recoverable  as  an  arrear  of  Go- 
vernment revenue,  and  that  the 
provisions  of  the  Act  did  not  apply 
to  the  case. 
Held,  that  the  suit  would  lie,  and 
was  cognizable  by  the  Civil  Court 


C. 


39 


66 


CONTRXCT. 

See  Registration, 

D. 

Decree. 

A  party  taking  by  assignment  a 

obtained  by  A  against  B  takes 
it  subject  to  a  set-off  on  account  of 
a  cross-decree  in  the  same  Court 
obtained  by  B  against  A  ...     32 

Enhwcement. 

A  landlord  cannot  recover  rent  at  an 
enhanced  rate  from  a  ryot  who  has 
not  a  right  of  occupancy,  unless 
he  proves  the  existence  and  the 
reasonableness  of  the  grounds 
stated  in  his  notice  served  under 
Section  13.  Act  X.  of  1850 


.  i . 


33 
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INDEX   (priX  BEKCH    RULINGS). 


Evidence. 


See  Registration, 

EXECUTIOX. 

(i)  A  judgment-creditor  obtained  a  de- 
cree on  the  31st  August  1859,  and 
took  out  proceedings  in  the  follow- 
ing order  of  time:  /fr*^,  on  the  20th 
August  i86[,  when  an  effectual 
notice  was  served  on  the  judgment- 
debtor  ;  secondly,  on  the  13th  Sep- 
tember 1865,  when  a  similar  notice 
was  served;  and,  thirdly,  on  the 
13th  of  August  1866,  when  appli- 
cation was  made  to  arrest  the  per- 
son of  the  judgment-debtor : 

Held,  that  as  the  execution  of  the 
decree  was  barred  by  limitation 
when  the  application  after  13th 
September  1 865  was  made,  the  last 
application  on  the  13th  August 
1866  was  within  the  terms  of  Sec- 
lion  20,  Act  XIV.  of  1859 

(2)  VVhen  a  decree  is,  under  Section  284 

and  the  following  Sections  of  Act 
VIII.  of  1859,  transmitted  from 
one  Court  to  another  Court  for 
execution,  the  Court  to  which  the 
decree  is  transmitted  has  jurisdic- 
tion to  determine  whether  or  not 
execution  of  the  decree  is  barred 
under  Act  XIV.  of  1859 

(3)  Where  a  decree  of  one  Court  has 

been  transmitted,  under  Section 
284  et  $eq.  of  Act  \' 1 11.  of  1 859,  to 

another  Court  for ,  and  when 

that  Court  has  struck  off  for  default 
the  firet  proceedings  in  — —  of  the 
judgment-creditor,  the  Court  to 
which  the  decree  has  been  trans- 
mitted has  jurisdiction  to  allow  the 
proceedings  to  be  revived 

See  Appeal  (i) 


F. 


Foreclosure^ 

See  Mortgage. 


G. 


G()MASHTA*S   SuNNUD. 

.  A  sunnud  which  authorizes  a  go- 
mashta  to  attach  rents  and  to  sue 
for  them  must  be  stamped ;  if  a 
general  power  of  attorney  authoriz- 
ing him  to  collect  and  sue  for 
rents,  it  must  bear  a  four  rupee 
stamp  under  Article  43,  Schedule 
A,  Act  X.of  1862 

•  •  ■ 

U. 
High  Court's  Charter. 

Section  39,  See  Practice, 


8 


10 


Hindoo  Law. 

(1)  111  the  absence  of  nearer  relations,  a 

man  may  be  heir  to  his  mother's 
brother  as  regards  property  sub- 
ject to  the  Mitakshara 

(2)  H  BLD,  confirming  the  judgment  ap- 

pealed from,  that,  according  to  the 
law  in  Lower  Bengal,  the  widow  of 
a  son  who  left  no  property  cannot 
compel  her  father-in-law  to  make 
her  a-  pecuAiary  allowance  in  lieu 
of  maintenance  if  she  refuses  to 
reside  in  his  house  as  a  member  of 
his  family 

I    ^  J- 

JLTRISDICTION. 

A  suit  brought  not  simply  for  an 
abatement  of  rent,  but  also  for  a 
specific  performance  of  a  contract 
to  refund, under  certain  conditions, 
excess  of  rent  and  of  consideration- 
money,  is  not  a  suit  for  abatement 
of  rent  within  the  meaning  of  Act 
X.  of  1859,  and  the  Civil   Court 

has to  try  such  a  suit,  mixed 

up  as  it  is  with  a  claim  for  a  re- 
fund  of  excess  of  consideration- 


money 


K. 


46 


39 


Kl'BOOLEUT. 

( 1 )  Where  a  landlord  sues  to  obtain  from 

his  ryot  a at  a  given  rate  of 

rent,  and  the  Court  finds  that  that 
rale  exceeds  the  rate  which,  in  the 
judgment  of  the  Court  upon  the 
evidence  before  it,  would  be  fair 
and  equitable,  the  plaintiff  is  not 

entitled  to  a  decree  for  a at 

the  lower  rate,  but  his  suit  should 
be  entirely  dismissed 

(2)  If,  in  a  similar  case,  the  plaint  men- 

tions no  date  for  the  commence- 

tiient  of  the ,  the  plaint  does 

not  disclose  a  sufficient  cause  of 
action  and  ought  to  be  returned. 
The  Court  may,  however,  supply 
the  omission  by  specifying  in  its 
decree  the  time  from  which  the. 
ought  to  commence 


-     L. 
1  Le\se. 

I        (I)  Held,  that  in  a  suit  for  the  cancel - 

ment  of  a  on  account  of  a 

breach  of  its  conditions,  the  breach 
complained  of  consisting  in  the  non- 
payment of  rent  for  a  particular 

period  specified  in  the  ,  the 

lessee  is  entitled  to  avail  himself 
of  the  proviso  ir* Section  78,  Act  X. 
of  1859,  thst  Section  applying  to 
all  suits  for  the  ejectment  of  a  ryot 
or  for  cancelment  of for  non- 
payment of  rent 


76 


89 


41 


14 


ih. 
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Limitation. 

See  Exec nf ion  (i)  (2) 

M. 

Maintenance. 

See  Hindoo  Lavs  (2) 

Minority. 

Every  person  (not  being  a  European 
British  subject)  who  has  not  attain- 
ed the  age  of  i8  years  is  a  minor 
for  the  purposesof  ActXI^.  of  1858, 
even  though  proceedings  are  not 
taken  in  the  Civil  Court  for  the 
care  of  his  person  or  the  protection 
of  his  property.  If  he  is  a  proprier 
tor  of  an  estate  paying  revenue 
direct  to  Government,  and  has  been 
taken  under  the  protection  of  the 
Court  of  Wards,  he  is  still  a  minor 
up  to  the  age  of  1 8  years.  (Section 
2,  Regulation  XXV [.of  1793.)    ... 

Mortgaor. 

The  period  of  one  year  allowed  by 
Sections,  Regulation  XVI  I. of  1806, 
to  a  mortgagor  to  deposit  the  am- 
ount of  the debt  before  the 

can  be  finally  foreclosed,  is  to  be 
reckoned  from  the  date  of  the  ser- 
vice upon  him  of  the  notice  to  re- 
deem, and  not  from  the  date  of  the 
is  sue  of  such  notice 

P. 

Plaint. 

See  Kuboolent, 

Practice. 

(I)  Held (L.S,  Jackson,  J., dubitantej, 
that  an  order  made  by  the  Hig[h 
Court  on  an  application  to  review  its 
judgment  in  a  case  of  appeal  to  the 
Privy  Council  previously  heard,  is 
not  an  order  made  on  appeal  within 
the   terms  of   Clause  39   of    the 
Court's  Charter,  so  as  to  enable  the 
Court  to  admit  an  appeal  against 
such  order  to  Her  Majesty  in  Coun- 
cil. 
•   (?)  Held,  nem,  con,,  that  in  a  case  where 
an  appeal  to  the   Privy  Council 
has  been  admitted  against  a  re- 
gular decree  made  in  appeal,  such 
proceedings  as  applications  for  re- 
view of  the  judgment,  and  the  order 
of  the  Court  thereon  ought  not  to 
form   part  of   the  records  to  be 
transmitted  to  England 


Privy  CouNriL  Appeal. 

« 

See  Practice, 

PURbANVSHEBN  WoMEN. 


— ,  or  women  who,  according  to  the 
usage  of  the  country,  ought  not 
ordinarily  to  be  compelled  to  ap- 
pear in  public,  are  not  exempt  from 
arrest  and  imprisonment  in  exe- 
cution of  decrees  either  by  Section 
21,  Act  VHI.  of  1859,  or  under 
any  other  rule  of  law. 


R. 


Registration, 


36 


27 


A  suit  was  brought  to  establi.sh  the 
plaintiff's  right  to  certain  lands 
alleged  to  have  been  purchased  by 
him.  A  written  kobala,  or  bill  of 
sale,  had  been  executed ;  but  it  was 
refused  registry,  because  the  de* 
fendant  appeared  at  the  Registry 
Oflice  and  declared  that  the  con- 
tract had  not  been  completed. 
The  plaintiff  claimed  to  prove  the 
contract  of  sale  by  oral  evidence, 
and  sued  for  possession  of  the  pro- 
perty coverea  by  the  contract. 

Held  by  the  majority  (Mitter,  J,, 
dissenting) t\\\3iihQS\j\t  could  not 
be  maintained  so  long  as  x\\ekobala 
remained  unregistered ;  and  that 
secondary  evidence  of  its  contents 
was  not  admissible ;  and  that  the 
plaintiff  should  have  taken  steps  to 
establish  his  rights  to  have  the  writ- 
ten contract  registered  under  the 
provisions  of  5^tion  84  of  the  Re- 
gistration Act  XX.  of  1866 


RP.VIFW. 


Sec  Practice. 


S. 


Stamp. 


See  (to tun sJi ta  's  Sit /; ;; ttd. 


SiJcrF.ssioN. 


21 


5> 


ib.\ 


See  Hindoo  Law  (0 
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Evidence. 

See  Registration . 

Execution. 

(I)  A  judgment-creditor  obtained  a  de- 
cree on  the  31st  August  1859,  and 
took  out  proceedings  in  the  follow- 
ing order  of  i\me:  first,  on  the  20th 
August  1861,  when  an  effectual 
notice  was  served  on  the  judgment- 
debtor  ;  secondly,  on  the  13th  Sep- 
tember 1865,  when  a  similar  notice 
was  served  ;  and,  thirdly ,  on  the 
13th  of  August  1866,  when  appli- 
cation was  made  to  arrest  the  per- 
son of  the  judgment-debtor  : 

Held,  that  as  the  execution  of  the 
decree  was  barred  by  limitation 
when  the  application  after  i3ih 
September  1 865  was  made,  the  last 
application  on  the  13th  August 
1866  was  within  the  terms  of  Sec- 
tion 20,  Act  XIV.  of  1859 

(2)  When  a  decree  is,  under  Section  284 

and  the  following  Sections  of  Act 
VIH.  of  1859,  transmitted  from 
one  Court  to  another  Court  for 
execution,  the  Court  to  which  the 
decree  is  transmitted  has  jurisdic- 
tion to  determine  whether  or  not 
execution  of  the  decree  is  barred 
under  \a  XIV.  of  1859 

(3)  Where  a  decree  of  one  Court  has 

been  transmitted,  under  Section 
284  et  seq.  of  Act  \'lll.  of  1859,  to 

another  Court  for ,  and  when 

that  Court  has  struck  off  for  default 
the  first  proceedings  in  — —  of  the 
judgment-creditor,  the  Court  to 
which  the  decree  has  been  trans- 
mitted has  jurisdiction  to  allow  the 
proceedings  to  be  revived 

See  Appeal  (1) 


F. 


Foreclosure. 

See  Mortgage, 


G. 


Gomasiita's  Sunnud. 

A  sunnud  which  authorises  a  go- 
mashta  to  attach  rents  and  to  sue 
for  them  must  be  stamped :  if  a 
general  power  of  attorney  authoriz- 
ing him  to  collect  and  sue  for 
rents,  it  must  bear  a  four  rupee 
stamp  under  .Article  43,  Schedule 
A,  Act  X.of  1862 

•  •  • 

H. 
High  Court's  Charter. 

Section  39,  See  Practice, 


10 


46 


39 


Hindoo  L^w. 

(1)  In  the  absence  of  nearer  relations,  a 

man  may  be  heir  to  his  mother's 
brother  as  regards  property  sub- 
ject to  the  Mitakshara         '       ...    76 

(2)  Held,  confirming  the  judgment  ap- 

pealed from,  that,  according  to  the 
law  in  Lower  Bengal,  the  widow  of 
a  son  who  left  no  property  cannot 
compel  her  father-in-law  to  make 
her  a  pecumary  allowance  in  lieu 
of  maintenance  if  she  refuses  to 
reside  in  his  house  as  a  member  of 
his  family  ...    8g 

.    '  J- 

Juri.sdiction. 

A  suit  brought  not  simply  for  an 
abatement  of  rent,  but  also  for  a 
specific  performance  of  a  contract 
to  refund, under  certain  conditions, 
excess  of  rent  and  of  consideration- 
money,  is  not  a  suit  for  abatement 
of  rent  within  the  meaning  of  Act 
X.  of  1859,  3"<^  I  he  Civil  Court 
has  — --  to  try  such  a  suit,  mixed 
up  as  it  is  with  a  claim  for  a  re- 
fund of  excess  of  consideration- 
money  ...    41 

K. 

Kl'BOOLRUT. 

( 1 )  Where  a  landlord  sues  to  obtain  from 

his  ryot  a at  a  given  rate  of 

rent,  and  the  Court  finds  that  that 
rate  exceeds  the  rate  which,  in  the 
judgment  of  the  Court  upon  the 
evidence  before  it,  would  be  fair 
and  equitable,  the  plaintiff  is  not 

entitled  to  a  decree  for  a at 

the  lower  rate,  but  his  suit  should 
be  entirely  dismissed  ...     14 

(2)  If,  in  a  similar  case,  the  plaint  men- 

tions no  date  for  the  commence- 

tiient  of  the ,  the  plaint  does 

not  disclose  a  sufficient  cause  of 
action  and  ought  to  be  returned. 
The  Court  may,  however,  supply 
the  omission  by  specifying  in  it's 
decree  the  time  from  which  the. 
ought  to  commence  ...  ib. 

Lrasr. 

(I)  Held,  that  in  a  suit  for  the  cancel - 

ment  of  a  on  account  of  a 

breach  of  its  conditions,  the  breach 
complained  of  consisting  in  the  non- 
payment of  rent  for  a  particular 

period  specified  in  the  ,  the 

lessee  is  entitled  to  avail  himself 
of  the  proviso  iiuSection  78,  Act  X. 
of  1859,  that  Section  applying  to 
all  suits  for  the  ejectment  of  a  ryot 
or  for  cancelment  of for  non- 
payment of  rent  ..     \2 

4* 
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xliiK 


1 


Limitation. 

See  Execution  (i)  (2) 

M. 

M%IXTeXANXE. 

'See  Hindoo  Law  (2) 

MlKOAlTY. 

Every  person  (not  being  a  European 
Bntish  subject)  who  has  not  attain- 
ed the  age  of  iS  years  is  a  minor 
for  the  purposesof  Act  XL.  of  1858, 
even  though  proceedings  are  not 
taken  in  the  Civil  Court  for  the 
care  of  his  person  or  the  protection 
of  his  property.  If  he  is  a  proprie? 
tor  of  an  estate  paying  revenue 
direct  toGovernmentiand  has  been 
taken  under  the  protection  of  the 
Court  of  Wards,  he  is  still  a  minor 
up  to  the  age  of  1 8  years.  (Section 
2,  Regulation  XXV L  of  1793.)    ...     36 

Mortgage. 

The  period  of  one  year  allowed  by 
Sections,  Regulation  XVlLof  1806, 
to  a  mortgagor  to  deposit  the  am- 
ount of  the debt  before  the 

can  be  finally  foreclosed,  is  to  be 
reckoned  from  the  date  of  the  ser- 
vice upon  him  of  the  notice  to  re- 
deem, and  not  from  the  date  of  the 
is  sue  of  such  notice  ...     27 

P. 

Plmkt. 

See  Kubooleut» 

Practice. 

(I)  Hblo  /Z...9.  yackson^  5^.,  dnbifantej, 
that  an  order  made  by  the  Hi^h 
Courton an  application  toreviewits 
iudg^ment  in  a  case  of  appeal  to  the 
Privy  Council  previously  heard,  is 
not  an  order  made  on  appeal  within 
the  terms  of  Clause  39  of  the 
Court's  Charter,  so  as  to  enable  the 
Court  to  admit  an  appeal  against 
such  order  to  Her  Majesty  in  Coun- 
cil. ...       I 

'  (?)  Hrld,  neni»  con.,  that  in  a  case  where 
an  appeal  to  the  Privy  Council 
has  been  admitted  against  a  re- 
gular decree  made  in  appeal,  such 
proceedings  as  applications  for  re- 
view of  the  judgment,  and  the  order 
of  the  Court  thereon  ought  not  to 
form  part  of  the  records  to  be 
transmitted  to  England  ...     ih. 


Privy  Council  Appeal. 
See  Practice, 

PURDAWSHEBN  WoMEN. 


— ,  or  women  who,  according  to  the 
usage  of  the  country,  ought  not 
ordinarily  to  be  compelled  to  ap- 
pear in  public,  are  not  exempt  from 
arrest  and  imprisonment  in  exe- 
cution of  decrees  either  by  Section 
21,  Act  VI 11.  of  1859,  or  under 
any  other  rule  of  law. 


R. 


Registration, 


A  suit  was  brought  to  establish  the 
plaintiff's  right  to  certain  lands 
alleged  to  have  been  purchased  by 
him.  A  written  kobala^  or  bill  of 
sale,  had  been  executed ;  but  it  was 
refused  registry,  because  the  de* 
fendant  appeared  at  the  Registry 
Office  and  declared  that  the  con- 
tract had  not  been  completed. 
The  plaintiff  claimed  to  prove  the 
contract  of  sale  by  oral  evidence, 
and  sued  for  possession  of  the  pro- 
perty covered  by  the  contract. 

Held  by  the  majority  (M titer ^  J,, 
dissenting)  y  that  the  suit  could  not 
be  maintained  so  long  as  i\\ekobala 
remained  unregistered  ;  and  that 
secondary  evidence  of  its  contents 
was  not  admissible ;  and  that  the 
plaintiff  should  have  taken  steps  to 
establish  his  rights  to  have  the  writ- 
ten contract  registered  under  the 
provisions  of  Section  84  of  the  Re- 
gistration Act  XX.  of  1866 


Rrvirw. 


Sec  Practice, 


S. 


Stamp. 


See  iioniasJita's  Sunnud, 


SUCCRSSION. 


21 


51 


See  Hindoo  Law  (0 
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INDEX 

(CRIMINAL   RULINGS). 


A. 


Abbtment  of  Forgery. 

Where  a  prisoner,  who  appealed  to 
the  Commissioner  from  an  order  of 
an  assessor  under  Act  XXI.  of 
1867,  filed  stamp-paper  for  a  copy 
of  the  assessor's  decision  after  the 
period  of  appeal  had  elapsed,  but 
on  appeal  averred  that  he  filed  the 
stamp-paper  before  the  time  for 
appealing  had  elapsed,  and  fraud- 
ulently obtained  a  certificate  to 
that  cilect,  which  was  antedated,  it 
was  held  that  he  was  guilty  of  hav- 
ing abetted  the  commission  of  for- 
gery of  a  document  within  Section 
463  and  Clause  i,  Section  464'  of 
the  Penal  Code 

Ace  O  Mr  LICE. 

The  High  Court  refused  to  interfere 
with  the  reception  by  the  Sessions 
Judge  of  the  uncorroborated  evi- 
dence of  an 

Accused  Person*. 

The  words  '*  accused  person'*  in  Sec- 
lion  436  do  not  apply  to  a  party 
who  has  been  convicted  by  the 
Magistrate  under  Section  41 1 ,  from 
whose  sentence  there  is  no  appeal 

See  High  Court  {i) 

Act  done  by  Threats. 

To  obtain  the  benefit  of  the  excep- 
tion allowed  by  Section  94  of  the 
Penal  Code,  it  must  be  shown  that 
*  the  prisoners  were  compelled  to 

act  as  they  did  from  apprehension 
that  instant  death  would  be  the 
consequence  of  a  refusal 
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Act  XLV.  of  i860. 

Section     29.  See  Fabricating  False  Do* 

cument  (2) 

Section  57.  See  Puiiishment  (I) 

Section  59.  See  Punishment  (i) 

Section  79.  See  Police-officer  (i) 

Section  94.  See  Act  done  by  Threats, 

Section  104.  See  Breach   of  the    Peace 

(4) 
Section  105,  Clause  5.  See  Murder  (i) 
Section  147.  See  Breach  of  the  Peace  (4) 
Section   148.  See  Sentence. 
Section  174.  See  Jurisdiction  (i) 
See  Public  Servant. 

Section  179.  Sea  Bail-bond. 
Section   192.  See  Fabricating  False  Do' 

cument  (l) 


63 


16 


48 


Act  II.  of  1855. 

Section  24.   See    Privileged    Communi- 
cation, 

Act  in.  of  1857.  See  Mischief  {i) 

Act  VIII.  of  1859. 

Section  24.   S^  Fabricating  False  Docu- 
ment (i) 

*  Act  X.  OF  1859. 

Section  145.  See  Fraudulent  Removal  of 
,  Property. 

VoL  X.  * 


Section 
Section 

Section 
Section 


Section 

Section 

Section 

Section 

Section 

Section 

Section 

Section, 

Section 

Section 


193. 
206. 

258. 
300. 


3U- 
317. 
324. 
339. 
341- 
361. 

363. 
376. 
378. 
403. 


See  False  Evidence  (i) 

See  Fraudulent  Removal  of 

Property. 
See  Punishment  (2) 
Clause  4.  See  Murder  (4) 
Exception  i.  See  Murder  {2) 
Exception  2.  See  Murder  (l) 
See  Murder  (4) 
See  Murder  (3) 
See  Sentence, 
See  Police-officer  (2) 
See  Wrongful  Restraint. 
See  Kidnapping. 
See  Kidnapping, 
See  Punishment  (l) 
See  Wrongful  Restraint, 
See  Criminal    Misappro^ 

priation. 

See  Criminal     Breach     of 

Trust. 
See  Accused  Person. 
See  Mischief, 
See  Accused  Person, 
See  Abetment  of  Forgery. 
See  Fabricating  False  Do* 

cument  (2) 

Section  464,  Clause  i.  See  Abetment  of 

Fffrgery. 

Section  469.  See  Fabricating  False  Do- 
cument (3) 

Section  511.  See  Punishment  (l) 

Act  XXV.  of  1861. 

Chapter  XIV.  See  Procedure  (4) 

See  Fine{  2) 
See  Police-enquiry  (l) 
Chapter    XV.  See  Fine  (2) 

See  Procedure  (2)  (5) 


Section  408. 


Section 
Section 
Section 
Section 


411. 

425. 
436. 

463. 
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Act  XXV.  ok  i86i. — (Continued.) 

.Chapter  XXU.  See  Breach  of  the  Peace 

Sc-tion     44..  See  Cjmp^nsation. 
S'jction     6j.  Sjc  Bfench   of    ike  Pracc. 

See  Nuisance  (3)  (5). 
S'JCtioii     67.  See  Complaint  {i)  (2) 

See  High  Court  (2) 
Section     68.  See  yuristUction  (i) 
Section  too,  Clause  5.  See  Police- 

officer  {I) 
Section   163.  See  Punishment  (2) 
Section   169.  See  Procedure  (3) 
Section  170.  See  Civil  Court  {\) 
Section  212.  See  Bail, 
Section  219.  See  Bail-bond, 
Section  226.  See  Commitment  (i) 
Section  250.  See  Charge, 
Section  262.  See  Procedure  (6) 
Section  265.  See  Complaint  (2) 
Section  266.  See  Complaint  (2) 
Section  270.  See  Fine  (2) 
Section  277,  See  Jurisdiction  (4) 
Section  282.  See  Bond, 

See  Breach  of  the  Peace{  2) 

See  Police-officer  (2) 
Section  291.  See  Breach    of    the    Peace 

(2) 
Section  308.  See  Nuisance  (0  (2)  (4)  (5) 
Section  318.  See  Breach  of  the  Peace  (i) 

See  Land-disputes, 
Section  371.  See  Dying  Declaration, 
Section  403,  See  Charge, 
Section  420.  See  Full  Bench  Rulings  (3) 
Section  434.  See  Commitment  (2) 

See  High  Court  (2) 

See  Procedure  (8) 
Section  435.  See  Commitment  (i) 
Act  XX.  of  1866.  See  Jurisdiction  (2)  (3) 

See  Registration  Act  (i) 

Antedating  a  Document. 

See  Abetment  of  Forgery; 

Appeal. 

Having  regard  to  Sections  46  and  41 1 
of  the  Code  of  Criminal  Procedure, 
it  was  held  that, where  thescntcnces 
passed  on  an  accused  b}'  a  Magis- 
trate are  awarded  for  separate  of- 
fences committed  on  different  oc- 
casions,   there   is   no to   the 

Sessions  Judge  by  reaSon  of  the 
two  sentences,  each  of  which  was 
within  a  limit  of  one  month,  hav- 
ing been  passed  at  the  same  time, 
and  being,  together  in  excess  of 
that  limit  ^2 

See  Accused  Person, 

Approver. 

The  corroboration  of  the  evidence  of 

an should  arise  from    other 

evidence  relative  to  facts  which  im- 
plicate  the  prisoner  in  the  same 
way  as  the  story  of  the does     1 7 

Sec  Jury  (3) 


Arrest  without  Warrant. 
See  Police-officer  (i) 

Assessors. 

See  Full  Bench  Rulings  (1) 

Attempt  to  commit  Rape. 
See  Punishment  (l) 

B. 

Bad  Character  (Previous).  . 
See  Jury  (5) 

Bail 

under  Section  ^12  of  the  Cri- 
minal Procedure  Code  can  be  de- 
manded only  in  cases  where  further 
enquiry  is  pending,and  the  accused 
has  not  been  discharged  ...    34 

Bail-bond. 

There  is  nothing  in  Section  219,  Code 
of  Criminal  Procedure,  which  pre- 
vents an  accused  person  who  has 
forfeited  his by  default  of  ap- 
pearance, from  being  proceeded 
against  under  Section  179  of  the 
Penal  Code,  notwithstanding  that 
his  surety  has  paid  the  penalty 
mentioned  in  the  recognizance  ...      4 

Bond. 

A  summons  under  Section  282  of  the 
Code  of  Criminal  Procedure  to 
show  cause  why  the  person  sum- 
moned should  not  enter  into  a 

to  keep  the  peace  can  legally  issue 
on  information,  if  it  be  credible, 
contained  in  a  case  which  was 
brought  against  the  person  sum- 
moned for  illegal  assembly,  of 
which  he  was  acquitted.  The  order 
directing  that  the  defendant  should 
enter  into  the  cannot,  how- 
ever, be  made  until  the  Magistrate 
has  taken  fresh  evidence,  properly 
given,  on  the  appearance  of  the 
accused  before  him  (or  of  his 
agent),  and  before  he  has  adjudi- 
cated judicially  on  such  evidence 
that  it  is  necessary  for  the  preser- 
vation of  the  peace  that  «  • 

should  be  taken  ...       i 

Breach  of  the  Peace. 

(i)  It  is  not  necessary  that  an  order 
issued  by  a  Magistrate  under  Sec- 
tion 62  of  the  Code  of   Criminal 

Procedure,  whereby  a  was 

prevented,  should  be  supplement- 
ed by  a  proceeding  under  Section 
318  of  the  same  Code  ...      i 

(2)  A  Magistrate  may,  under  Section 
291  of  the  Cod%  of  Criminal  Pro- 
cedure, cancel  an  order  passed  by 
him  under  Section  282of  that  Code, 
summoning  a  person  to  show  cause 
why  he  should  not  enter  into  a 
boiul  to  keep  the  peace  ,  ...     40 

b     . 
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xlix* 


BKEAni  of  THE  Peacr. — (Confivvcd,) 

ts)  A  report  of  an  Inspector  of  Police 
and  the  evidence  given  by  the  same 
Inspector  are  not  sufficient  to  justi- 
fy an  order  binding  a  person  to 
keep  the  peace  ...     55 

(4)  In  investigating  a  case  of  dispute  as 
to  land  between  two  parties  under 
Chapter  XXII.  of  the  Code  of 
Criminal  Procedure,  a  Magistrate 
found  that  one  party  w<is  in  posses- 
sion; but  there  being  a  charge 
against  both  parties  of  rioting  un- 
der Section  147  of  the  Penal  Code, 
he  punished  both  parties.  Held 
that  the  party  in  possession  were 
protected  by  Section  104  of  Penal 
Code  in  maintaining  their  pos- 
session,and  the  punishment  inflict- 
ed on  them  was  accordingly  remit- 
ted ...     64 

See  Bond, 

See  Police-officer  (2) 

See  Procedure  (7)         • 

C. 

QVCBLMENT  OF  OrDER  BY  MAGISTRATE. 

See  Breach  of  the  Peace  (2) 
Cattlb-tresfass. 
See  Mischief. 

Character  op  Accused. 

See  Jury  (4)* 

Charge. 

Where  a  Deputy  Magistrate  did  not 

draw  up  a in  accordance  with 

Section  250  of  the  Code  of  Criminal 
Procedure,  but  gave  the  accused 
clearly  to  understand  the  nature 
of  the  charges  made  against  them, 
the  irregularity  was  held  to  fall 
within  Section  403  of  that  Code  ...       7 

See  False  Evidence  (i) 

See  jurisdiction  (2) 

See  Registration  Act. 
Civil  Action. 

A  charge  properly  laid  under  the  Pe- 
nal Code  should  be  investigated, 
even  if  the  case  be  one  in  which  a 

will  lie  ...     40 

Civil  Court. 

(i)  Section  170,  Code  of  Criminal  Pro- 
cedure, refers  only  to  cases  where  a 
forged  document  has  been  put  in 
evidence  in  a  Civil  or  Criminal 
Court :  in  other  cases,  a  Magistrate 
is  competent  propria  motii  to  en- 
quire into  allegations  of  forgery, 
and  no  sanction  under  Section  1 70, 
Code  of  Crinjinal  Procedure,  is  ne- 
cessary ...       5 

^     U)  The in    giving   permission     to 

prosecute  under  Sections  169  and 
170,  Code  of  Criminal  Procedure, 

,  .should,  in  a  case  of  forgery,  state 
diMJ nelly  what  the  document  is  for 


Cn'iL  Court. — fConfifined.j 

which  a  prosecution  is  to  be  cnter-^ 
tained.  The  particular  act  or  acts 
of  forgery,  and,  in  a  case  of  perjurjj, 
the  particular  words  which  consti- 
tute the  perjury,  should  be  speci- 
fied ...     41 

See  Fraudulent  Removal  of  Property,  * 

See  Procedure  (3) 

Commitment. 

( 1 )  The  power  of given  to  a  Court 

of  Session  by  Section  435,  Code 
of  Criminal  Procedure,  must  be 
exercised  judicially  upon  the  evi- 
dence beforet  he  Court,  and  such 

Court  ought  not  to  order  a 

unless  the  evidence  appear  to  it 
sufficient  for  a  conviction  within 
the  terms  of  Section  226.  Where 
such  discretion  has  been  exercised, 
the  Hi^h  Court  cannot  enquire  into 
the  evidence,  to  see  if  it  justifies 
the  exercise  of  the  discretion      ...     25 

(2)  A  Sessions  Judge  cannot  altera 

in  a  case  which  falls  within  the  cog- 
nizance of  a  Magistrate,  even 
though  the  Se^'sions  Judge  thinks 
the  evidence  proves  that  the  accused 
was  guilty  of  an  offence  beyond  the 
Magistrate's  cognizance.  The  High 
Court  refused  to  interfere  under 
Section  434,CodeofCriminalProce- 
dure,  on  a  reference  in  which  the 
Sessions  Judge  ordered  a  in 

such  a  case,  although  they  consi- 
dered that  there  was  evicfence  to 
prove  that  the  offence  was  one  tri- 
able by  the  Court  of  Session      ...     35 

Compensation 

— —  under  Section  44  of  the  Code 
of  Criminal  Procedure  cannot  be 
awarded  to  any  one,  excepting  the 
person  who  has  directly  suffered 
by  the  offence.  It  cannot  be  given 
to  the  heirs  of  a  person  who  has 
been  killed  ...     39 

Complaint. 

(1)  A  Magistrate  has  a  discretion  under 

Section  67  of  the  Criminal  Proce- 
dure Code    to  dismiss  a at 

once,  and  is  under  no  obligation  to 
go  further  ...     50 

(2)  A   Magistrate  may  dismiss  a 

under  the  provisions  of  Section  67 
of  the  Code  of  Criipinal  Procedure, 
before  issuing  a  summons  fortheat- 
tendance  of  the  accused ;  but  when 
all  the  parties  are  in  attendance,  he 
is  bound  to  follow  the  procedure 
laid  down  in  Sections  265  and  266, 
and  cannot  dismiss  the with- 
out hearing  the  evidence  ...    61 

See  yurisdiction  (2) 
See  High  Court  (2) 
See  Procedure  (4) 
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Confession. 

The  confessions  of  a  prisoner  in  one 
case  in  which  he  was  convicted 
cannot  be  used  against  him  in  an- 
other case,  unless  they  are  deposed 
to  on  oath,  either  by  the  person  who 
took  them  down  or  by  some  one 
else  who  heard  them  ...    -56 

Contempt  of  Court. 

See  Punishment  (2) 

Credible  Information. 
See  Bond. 
See  Police-officer  (2) 

Criminal  Breach  of  Trust. 

A  servant  who  receives  money  for  a 

specific  purpose,  and  does  not  use  it 

for  that  purpose,  and,  on  being  call- 

.  ed  on  to  account  for  the  money, 

falsely  says  that  he  used  it  for  that 

purpose,    is    guilty  of under 

Section  408  of  the  Penal  Code   ...     28 

Criminal  Misappropriation. 

To  bring  a  prisoner  within  Section 
403  of  the  Penal  Code,  there  must 
be  actual  conversion  of  the  thing 
appropriated  to  the  prisoner's  own 
use.  Where,  therefore,  the  accused 
found  a  thing  and  merely  retained 
it  in  his  possession,  he  was  acquitted 

of under  the  Section  referred 

to  ...     23 

Cross-examination  (by  Accused). 
See  Preliminary  Enquiry. 

Culpable  Homicide. 
See  Murder  (i) 

D. 

Deputy  Magistrate. 

See  Jurisdiction  (6) 

Discretion. 

See  Commitment  (i) 

Dismissal  of  Charge. 
See  Procedure  (4) 

Dying  Declaration. 

In  determining  whether  a  declaration 
alleged  to  have  been  made  by  a  de- 
ceased person  is  admissible  as  a 
-^ — under  Section  371,  Code  of 
Criminal  Procedure,  a  Sessions 
Judge  ought  to  direct  his  at- 
tention to  the  point  whether  the 
declarant  believed  himself  to  be  in 
danger  of  aoproaching  death.  The 
evidence  ot  persons  who  cannot 
speak  of  their  own  personal  know- 
ledge to  such  declaration  should  not 
be  admitted ;  and  in  deciding  whe- 
ther the  accused  is  guilty  of  the 
charge  of  murdering  the  deceased 
declarant,  the  Court  should  confine 
itself  to  enquiring*  into  the  facts 
which  occurred  on  the  day  of  the 
murder  ...     n 


E. 

European  British  Subject. 

Whether  or  not  an  accused  is  a 

is  a  matter  of  fact  to  be  determined 
judicially  by  the  Court  of  Session 
on  the  evidence,  in  the  event  of  the 
prisoner  raising  that  question     ...       6 

Evidence. 

(i)  The as   to   the    motives    with 

which  aprisonercommitsan  offence 
should  be  of  the  strictest  kind     ...     11 

(2)  The of  a  prisoner  taken  by  a 

Collector  cannot  be  used  against 
him  on  his  trial  before  a  Magis- 
trate ...     23 
See  Accomplice. 
See  Approver. 
See  Confession. 
See  Dyings  Declaration, 
See  Jury  (3)  (4)  (6) 

Exposure  of  Child. 
See  Murder  (3) 

F. 

Fabricating  False  Document. 

(i)  The  accused  put  in  an  application, 
which  he  verified  before  a  Judge  of 
a  Court  of  Small  Causes,  praying 
for  a  re-hearing  of  his  case  under 
Section  1 19,  At\  VIII.  of  i85g,and 
alleging  that  he  was  not  aware  that 
a  suit  had  been  instituted  or  a 
decree  given  against  him,  though 
he  had  authorized  a  pleader  to 
defend  the  suit. 

Held  (by  Loch,  J.)  that  the  accused 
was  not  guilty  of  an  offence  under 
Section  192  of  ihe  Penal  Code,  nor 
liable  to  punishment  under  Section 
24,  Aa  VIII.,  1859.  The  offence 
contemplated  by  the  former  law 
requires  that  the  document  con- 
taining the  false  statement  should 
be  made  with  the  intention  that  it 
may  appear  in  evidence.  The  latter 
law  does  not  require  that  an  appli- 
cation under  Section  119,  A61VI 1 1.,  • 
1859,  such  as  the  accused  made, 
should  be  verified. 

Held  (by  Glover,  J.),  coufra        ...     31 

(2)  The  simple  making  of  a  false  docu- 

ment constitutes  the  offence  of  for- 
gery under  Section  463  of  the  Penal 
code,  and  it  is  not  necessary  that 
it  should  be  issued  or  made  known 
to  the  injury  of  a  person's  reputa- 
tion, either  by  being  presented  in 
Court  or  shown  to  any  person.  A 
false  document  n!ay  be  made  in  the 
name  of  a  fictitious  person  ...     61 

(3)  Where  a  draft-petition  was  prepared       * 

with  the  intention  of  being  used  as 
evidence  of  a  matter,  it  was  held 
that  it  fell  within  the  terms'  of 
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li 


under  the  Penal 


Code  cannot  be  had  unless  it  is 
proved  that  the  accused  himself 
made  %  document  or  part  of  a  do- 
cument with  the  intention  of  caus- 
ing* it  to  be  believed  that  such  do- 
cument or  p;^t  of  a  document  was 
made  by  the  authority  of  a  person 
by  whose  authority  he  knew  that 
it  was  not  made 

See  Abetment  of 

&K  Fabricating  False  Document, 


Fabricating  False  Document— rCo«^rf.>/ 
Section  29  of  the  Penal  Code ;  and, 
as  it  contained  false  statements  cal- 
culated to  injure  the  reputation  ol 
a  person,  the  offence  was  held  to 
fall  within  Section  469  of  the  Penal 
Code  •..     ^>i 

See  Civii  Court  (i) 

See  Forgery. 
False  Evidence. 

(i)  It  is  essential  to  a  chargfe  under 
Section  193  of  the  Penal  Code, 
that  the  prosecution  should  make 
out  that  there  was  on  the  day  stat- 
ed in  the  charge  a  judicial  pro- 
ceeding pending,  and  that  the  pri- 
soner in  the  course  of  that  proceed- 
ing made  the  statement  alleged  to 
be  false.  The  particular  stage  of 
the  proceeding  should  be  mention- 
ed in  the  charge.  ...  37 
(2)  Evidence  should  be  given  that  the 
accused  really  made  the  state- 
ment which  he  is  charged  to  have 
made.  The  knowledge  by  the  Ses- 
sions Judge  of  the  hand-writing  of 
the  presiding  officer  of  the  Court  in 
which  the  statement  was  made  is 
not  legal  evidence  of  such  state- 
ment having  been  made  ...    ib. 

See  Civil  Court  (2) 
Falss  Statement. — See  Fabricating  False 

Document. 
Fine. 

(1)  Held  that  a  Subordinate  Magistrate 

of  the  first  class  has  power  to  deal 
with  the  case  of  an  offence  provided 
for  by  a  Special  Law  (in  this  case, 
Ac>  III.  of  1863,  B.  C.)  when  the 
punishment  awardable  is  six 
months, %  and — —  only  ;  Sec- 
lion  67,  and  not  Section  65,  of  the 
Penal  Code  being  applicable  to 
such  a  case  ...     30 

(2)  Held  that  where  a  Magistrate  is  deal- 

ing with  a  charge  which  he  has  the 
power  to  dispose  of  hnally  under 
Chapter  XV.  of  the  Code  of  Cri- 
•  mtnal  Procedure,  although  the 
charge,  as  originally  laid,  fell  under 
Chapter  XIV.,  he  has  a  discretion 

to  inflict  a under  Section  270 

of  that  Code  ...    49 

Forgery. 

A  conviction  for 


Fraudulent  Removal  of  Property. 

A  person  who  fraudulently  removes 
property,  intending  thereby  to  pre- 
vent that  property  from  being  taken 
in  execution  of  a  decree  made  by 
a  Collector,  commits  an  offence, 
and  is  punishable  under  Section 
206  of  the  Penal  Code,  and  not 
under  Section  145,  Act  X.  of  1869  4^ 
Full  Bench  Rulings. 

(i)  Where  a  prisoner  pleads  guilty,  his 
conviction  upon  that  plea  is  valid, 
although  there  are  no  Assessors  ...     43 

(ij  The  resistance  of  process  of  a  Civil 
Court  is  punishable  under  the  Code 
of  Criminal  Procedure.  Previous 
ruling  of  Chunder  Kant  Chucker- 
butty  overruled  ...    ib. 

(3)  Where  a  difference  of  opinion  arises 
between  two  Judges  of  the  High 
Court  in  a  criminal  appeal,  the 
opinion  of  the  Senior  Judge  pre- 
vails under  Section  36  of  the  Let- 
ters Patent,  notwithstanding  Sec- 
tion 420  of  the  Code  of  Criminal 
Procedure 


G. 


Gbner\l  Exception'. 

See  A(^  done  by  Threats. 
See  Police-officer  (i) 

Guilty. 

See  Full  Bench  Rulings  (i) 

H. 

Hand-writing  of  Maolstrate. 
See  False  Evidence  (2) 

High  Court. 
(I)  The  — 


45 


14 


—  as  a  Court  of  Revision  has 
no  power  to  interfere  with  or  set 
aside  a  verdict  of  acquittal  come  to 
by  a  Jury,  notwithstanding  that 
such  verdict  has  been  come  to  in 
consequence  of  misdirection  on  the 
part  of  a  Judge.  The  case  of  Gora 
Chand  Gope  {5  Weekly  Reporter, 
48)  refers  only  to  cases  tried*  by 
Assessors 
(2)  Held,  that  the  High  Court  cannot 
interfere,  under  Section  434  of 
the  Code  of  Criminal  Procedure, 
in  a  case  in  which  a  Magistrate 
dismisses  a  complaint  under  Sec- 
lion  67  of  that  Code. 
See  Full  Bench  Rulings  (3) 

House  Trespass. 

See  Murder  (i) 


I. 


Injury  to  Reputation. 

See  Fabricating  False  Document  (2)  (3) 

e 


49 
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IXDKX  (criminal  RULlNGs). 


J- 

Jurisdiction. 

(1)  A  Deputy  Magistrate  not  in  charge 

of  a  division  of  a  district  has  no 

to  try  a  case  under  Section 

174,  Penal  Code,  which  originat- 
ed under  Section  68,  Code  of  Cri- 
minal Procedure,  and  which  was 
not  referred  to  him  by  the  Magis- 
trate of  the  district  ...       4 

(2)  Under  the  Code  of  Criminal  Proce- 

dure, a  Magistrate  has  only to 

entertain  a  criminal  charge,  eitheV 
when  a  complaint  is  made  before 
him  by  a  person  properly  qualified 
to  complam  and  prosecute,  or  when 
he  himself  of  his  own  knowledge 
and  discretion  starts  the  proceed- 
ings in  cases  in  which  he  has  such 
power  given  him.  Where,  there- 
fore, a  Registrar  under  A<51  XX.  of 
1S66  transferred  a  complaint  made 
before  him  to  the  Magistrate's 
Court,  and  afterwards  himself  sit- 
ting as  Magistrate  ordered  the 
matter  to  be  made  over  to  the  Police, 
it  was  held  that  this  did  not  amount 
to  the  institution  of  a  criminal 
charge  under  the  Criminal  Proce- 
dure Code.  ...     21 

(3)  In  the  cas©  of  a  prosecution  under 

A6i  XXi  of  1866,  a  Magistrate  has 
full  power  to  entertain  and  finally 
adjudicate  on  the  charge,  and  is  not 
bound  to  commit  to  the  Sessions; 
the  words  in  Section  95  of  that 
A(5l,  "  all  prosecutions  under  this 
Ad\  shall  be  instituted  before  a 
person  exercising  the  powers  of  a 
Magistrate,"  being  interpreted  to 
mean  that  the  whole  of  a  criminal 
trial  from  complaint  to  adjudication 
shall  be  carried  out  before  and  by 
the  same  person  ...    ib. 

(4)  Where  a  case  is  committed  to  a  Ma- 

gistrate under  Section  277  of  the 
Code  of  Criminal  Procedure,  the 

Magistrate    alone   has ,   and 

cannot  commit  to  the  Sessions  on 
the  ground  that  he  considers  the 
sentence  which  he  is  empowered  to 
inflict  insufficient  ...     50 

Jury. 

(1)  A  summing  up  to  the  -  in  which 

the  Sessions  Judge  gave  no  aid  to 

the in* the  arrangement  of  the 

facts  which  were  spoken  to  by  the 
witnesses  and  himself  found  facts 
which  he  should  have  put  to  the 
— — ,  was  pronounced  defective, 
and  a  verdict  founded  thereon  was 
set  aside,  and  the  prisoner  ordered 
to  be  released  ...       7 

(2)  A  Judge  should  not  leave  it  to  the 

to  find  whether  a  communication  is 


J  VR\-^(Continued,) 

privileged  or  not,  but  should  him- 
self decide  it  as  a  point  of  law    ...     14 

(3)  How Sessionsjudgeshoulddirectthe 

in  treating  the  evidence  of  an 

approver  .•„     17 

(4)  Evidence  of  character  and  previous 

conduct  of  a  prisoner  being  mattcH-s 
of  prejudice,  and  not  direct  evidence 
of  facts  relevant  to  the  charge 
against  the  prisoner,  ought  not  to 
be  allowed  to  go  to  the ...    ib. 

(5)  In  charging  a ,  a  Sessions  J udge 

should  not  tell  them  that  the  pri- 
soners had  previously  been  bad 
characters.  That  fact  might  be 
taken  into  consideration  by  a  Ses- 
sions Judge  in  passing  sentence 
when  the  prisoners  are  convicted ...     39 

(6)  The  evidence  of  a  person  stating  be- 

fore the upon  oath  facts  which 

he  does  not  know  of  his  own 
observation  (facts  which  consti- 
tute the  substance  of  the  charge 
.igainst  a  prisoner,  and  which  the 

themselves   have  to  enquire 

into  and  arrive  at  as  their  verdict) 
ought  not  to  be  allowed  to  go  to  the 

;  and  .still  less  so  when  the 

person  does  not  orally  depose  be- 
fore the ,  but  his  evidence  is 

presented  to  them  in  the  form  of 
a  written  deposition  ...     75 

See  High  Court  {i) 


Kidnapping. 

To  support  a  conviction  for 


un- 


der Sections  361  and  363  of  the 
Penal  Code,  it  must  be  shown  that 
the  accused  took  or  enticed  away 
from  lawful  guardianship  the  per- 
son kidnapped  ...     33 


L. 


Land  Disputes. 

It  is  not  necessary  that  the  proceed- 
ing required  by  Section  318,  Code  ' 
of  Criminal  Procedure,  should  be 
recorded  in  a  particular  form  or  on 
a  separate  sheet ;  it  is  sufficient  if 
it  be  recorded  ...     16 

See  Bond, 

See  Breach  of  the  Peace, 

See  Police-officer  (2) 

Lunatic. 

Where  a  prisoner  was  declared  by  the 
Civil  Surgeon  to  be  insane  at  the 
time  he  was  cal^d  on  to  make  his 
defence,  it  was  held  that  it  was 
irregular  to  acquit  him.  The  pro- 
ceedings should  have  been  stayed  * 
and  the  prisoner  detained,  pend- 
ing the  orders  of  Government    ...    37 


\ 
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IKDXX  (CRfMINAL  ftULINGS). 


im 


V4KIKG  A    FVLSE    DoCUMKNT. 

Se0  Forgery. 

lilSC\RRIA(»l-. 

See  Murder  (4) 

MlSCUIEI. 

Section  425  of  the  Penal  ilodc  sup- 
poses that  the  destruction  was 
caused  with  the  intention  io  cause 
wrongful  loss  or  damage,  and  docs 
not  apply  to  cases  of  mere  careless- 
ness; and  Section  17,  Act  1(1.  of 
1857,  supposes  the (cattle- 
trespass)  was  done  intentionally, 
and  not  by  negfligence 

MOOKTEAR. 

See  Privileged  Co m mun tea t io // . 

Motive  i-ok  committing  Crimk. 
Sef  Evidence  (i) 

'  MVRDBR. 

Held  that  a  case  in  which  the  accus- 
ed pursued  after  a  thief,  and  killed 
him  after  the  house-trespass  had 
ceased,  did  not  fall  within  the  2nd 
Hxception  to  Section  300  of  the  Pe- 
nal Code,  the  right  of  private  de- 
fence of  property  continuing  under 
Clause  5,  Section  105  of  that  Code, 
only  so  long  as  the  house-trespass 
continues 

(2)  To  give  an  accused  the  benefit  of  Ex- 
ception I ,  Section  300  of  the  Penal 
Code,  it  ought  to  be  shown  distinct- 
ly, not  only  that  the  act  was  done 
under  the  influence  of  some  feeling 
which  took  away  from  the  person 
doing  it  all  control  over  his  action, 
but  that  that  feeling  had  an  ade- 
quate cause 

(3)  Held  that,  where,  from  the  circum- 
stances, it  appeared  that  a  child 
who  had  been  exposed  by  the  pri- 
soner did  not  die  in  consequence  of 
the  exposure,  except  in  a  remote 
degree,  the  prisoner,  though  guilty 
under    Section   317   of   the   Penal 

•       Code,  could  not  be  convicted  of 

.    That  Section  contemplates 

cases  in  which  death  is  caused  from 
cold  or  some  other  result  of  expo- 
sure 

(4)  To  bring  a  case  under  Clause  4,  Sec- 
tion 300  of  the  Penal  Code,  it  must 
be  proved  that  the  accused,  in  com- 
mitting the  act  charged,  knew  that 
it  must,  in  all  probability,  be  likely 
to  cause  death,  or  that  it  would 
bring  about  such  bodily  injury  as 
would  be  itkgly  to  cause  death. 
When  a  poisonous  drug  was  ad- 

^  mintstered  to  a  woman  to  procure 

miscarriage,  and  death  resulted, 
and  it  was  not  proved  that  the  accus- 
ed knewthat  the  drug  would  be  likely 


Ml^RDER. — (CoutiituedJ 

to  cause  death,  &:c.,  they  were  ac- 
quitted by  the  High  Court  of , 

and  convicted  of  an  offence  under 
Section  314  of  the  Penal  Code    ... 


N. 


29 


26 


59 


(1)  Held  that  a  Magistrate  cannot  pro- 

ceed to  pass  an  order  for  the  re- 
moval  of  a under    Section 

308  of  the  Code  of  Criminal  Pro- 
cedure, without  calling  on  the  party 
to  show  cause  why  the  order  should 
not  be  passed  against  him,  and 
without  hearing  the  objections, 
even  if  they  arc  filed  after  the  time 
fixed  for  their  presentation,  but  be- 
fore he  takes  up  the  case 

(2)  A  Magistrate's  power  to  fill  up  a  tank 

is,  by  Section  308,  limited  to  having 
it  fenced  in  ;  but  where  the  tank  is 
proved  to  be  injurious  to  the  com- 
munity, he  may,  under  that  Section, 

treat  it  as  a  public ,  and  cause 

it  to  be  filled  up 

(3)  Section  62  of  the  Code  of  Criminal 

Procedure  does  notauthorizea  Ma- 
gistrate summarily  to  direct  the 
owner  of  a  tank  in  a  dry  bed  of  a 
river  to  destroy  the  banks,  on  the 
ground  that  they  arean  obstruction 
to  the  public  in  the  lawful  enjoy- 
ment of  the  river,  and  that  the 
slopping  of  the  water  interferes 
with  the  health  of  the  public 

(4)  The  order  of  a  Magistrate  underSec- 

tion  308,  Code  of  Criminal  Proce- 
dure, should  be  confined  to  a  direc- 
tion to  remove  the complained 

of.  In  the  case  of  a  tank,  the  Ma- 
gistrate cannot  order  the  proprietor 
to  excavate  it ;  but  the  proprietor 
ought  to  have  a  discretion  allowed 
him  as  to  the  mode  in  which  he  will 

.  remove    the caused    by   the 

tank.  If  a  Magistrate  is  compelled 
to  direct  the  excavation  of  the  tank, 

!  the  actual  cost  of  excavation  can 

alone  be  charged  against  the  pro- 

I  prietor,  at  whose  disposition   the 

soil  taken  out  in  the  course  of  ex- 
cavation must  be  placed 

i        (5)  The  powers  of  a  Magistrate  and  the 

\  procedure  to  be  observed  by  him 

ui  issuing  orders  under  Sections  62 
and  308  of  the  Code  of  Criminal 
Procedure  discussed,  and  the  differ- 
ence between  these  Sections  point- 
ed out 

o. 

;  Obstri'ctiox. 

Sec  Xtn'$ni:cr  (5) 

g 


27 


ib. 
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53 
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INDEX   (criminal    RULIKGS). 


P. 

Plea  of  Guilty. 

See  Full  Bench  Rulings  (i) 

POLIGE-ENaUIRY. 

Held  by  Loch,  J^  {Glover,  J,,  dis- 
senting), that  a  Magistrate  has  no 

authority  to  order  a in  a  case 

under  Chapter  XIV.  of  the  Code 

of  Criminal  Procedure  ...     49 

PoLIOE-OiriCER 

( 1 )  A not  protected  by  Section  79  of 

Penal  Code,  and  Clause  5,  Section 
100,  Code  of  Criminal  Procedure, 
if  he  does  not  act  in  good  faith. 
The  latter  law  refers  to  property 
proved  to  have  been  stolen,  and 

not  to  anything^  which  a may 

choose  to  imagine  has  been  stolen      20 

(2)  Where refused  to  let  a  person 

go  home  until  he  had  given  bail, 
he  was  held  to  have  been  guilty  of 
wrongful  restraint  under  Section 
339  of  the  Penal  Code  ...    ib, 

(3)  The  report  of  a is  "  credible  in- 

formation'' within  Section  282  of 
the  Code  of  Criminal  Procedure        41 
See  Breach  of  the  Peace  (3) 

Preliminary  ExauiRY. 

An  accused  should  be  allowed  at  pre- 
liminary enquiries  before  a  Magis- 
trate to  cross-examine  the  witness- 
es ;  but  whether  the  accused  him- 
self shall  be  examined  upon  the 
matter  of  the  charge  by  the  \Iagis- 
trate  is  left  entirely  to  the  discre- 
tion of  the  Magistrate,  and  such 
discretion  should  not  be  exercised 
when  the  Magistrate  thinks  that 
the  evidence  for  the  prosecution 
does  not  disclose  any  proper  sub- 
ject of  criminal  charge  against  the 
prisoner  ...     25 

Privileged  Communication-. 

Under  Section  24,  Act  II.  of  1855, 
there  is  no  privilege  as  to  commu- 
nications between  mooktears  and 
their  principals,  the  word"  attor- 
ney *'  in  that  law  being  confined  to 
attorneys  of  the  High  Court       ...     14 

Prosecution. 

See  Procedure  (3) 

Procedure. 

(i)  The  Court  quashed  the  sentence 
which  wa^  passed  upon  a  prisoner 
who  had  not  been  asked  if  he  had 
any  witnesses  to  call,  although  he 
was  tried  at  the  same  time  with 
others  who  had  been  so  asked  ...  7 
(2)  In  a  case  under  Chapter  XV.  of  the 
Code  of  Criminal  Procedure,  it  is 
expected  that  parties  will  bring 
their  own  witnesses  with  them.  If 
they  require  the  attendance  of  any 


Procedure. — (Continued,) 

witness,  they  should  apply  to  the 
Magistrate  to  cause  his  attendance  ; 
and,  where  they  do  not  so  apply,  it 
is  sufficient  if  the  Magistrate  record 
in  his  judgment  the  substance  of 
the  defendant's  answer  ...     i\ 

(3)  Where  the  sanction  to  a  prosecution 
accorded  under  Section  169,  Code  of 
Criminal  Procedure,  extended  only 
to  one  of  the  persons  charged,  the 
High  Court  quashed  the  commit- 
ment, and  directed  the  discharge  of 
the  persons  to  whom  the  sanction 
did  not  apply  ...     2^ 

,  (4)  In  acase  falling  under  Chapter  XIV. 
of  the  Code  of  Criminal  Procedure, 
a  Deputy  Magistrate  has  no  power 
to  dismiss  a  complaint  on  account 
of  the  non-attendance  of  complain- 
ant, even  if  a  summons,  instead  of 
a  warrant,  is  issued  in  the  first  in- 
stance requiring  the  attendance  oi 
the  complainant  ...     31 

(5)  Section  266,  and  not  Section  252,  of 

the  Code  of  Criminal  Procedure,  is 
applicable  to  a  case  under  Chapter 
XV,  of  that  Code ;  and  under  the 
former  Section,  a  Magistrate  is  not 
bound  to  summon  the  witnesses  for 
the  defence  •••    3^ 

(6)  In  a  case  of  forcibly  rescuing  cattle 

under  Section  13,  Act  III.  of  1857, 
in  which  the  accused  did  not  sum- 
mon any  witnes.ses,  it  was  held  that, 
even  if  the  accused  wanted  them 
summoned,  the  Magistrate,  under 
Section  262  of  the  Code  of  Cri- 
minal Procedure,  need  not  have 
summoned  them,  unless  persuaded 
that  they  were  likely  to  give  mate- 
rial evidence,  and  that  they  would 
not  attend  voluntarily  ...     42 

(7)  Held  (by   Loch,    J,)    that,    in   a 

case  in  which  a  person  is  called 
upon,  under  Section  282,  Code  of 
Criminal  Procedure,  to  show  cause 
why  he  should  not  give  security 
to  keep  the  peace,  the  accuse4 
should  have  the  opportunity  of 
having  the  evidence  of  the  witness- 
es for  the  prosecution  given  in  his 
presence,  and  of  showing  by  cross- 
examination  that  no  charge  is  made 
out  against  him  ...  46 

Held  (Glover,  J,,  dissenting)  that 
in  such  a  case  it  is  not  necessary 
that  the  Magistrate  should  adjudi- 
cate judicially  as  to  the  necessity 
for  taking  security  on  evidence 
given  before  him  in  the  presence 
of  the  person  summoned  ...  lA. 

(8)  A  Sessions  Judge,  in  referring  a  case 

under  Section  434  of  the  Code  of     • 
Criminal  Procedure,  should  state 
reasons  of  his  own  for  the  reference, 
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IOC  ED  URE . — (Contin  ued,) 

and  not  merely  send  up  the  reasons 
which  may  have  been  left  by  his 
predecessor  ...     50 

See  Bond. 

See  Breach  of  the  Peace  (i)  (2) 

See  Charge, 

See  Civil  Action . 

See  Commiimeni  (1)  (2) 

See  Complaint  (i)  (2) 

See  Confession, 

See  Evidence  (2) 

See  False  Evidence  (i)  (2) 

See  Full  Bench  Rulings  (i) 

See  Jury  (6) 

See  Lunatic, 

See  Nuisance  U)  iS) 

See  Preliminary  Enquiry. 

iLic  Sbrvant. 

A  conviction  for  non-attendance  in 

obedience  to  an  order  from  a 

under  Section  174,  Penal  Code, 
cannot  be  had  unless  the  person 
summoned  was  legally  bound  to 
attend,  and  refused  or  intention- 
ally omitted  to  attend  ...     33 

See  Punishment  (2) 

(i)  Under  Sections  57,  376,  and  511 
of  the  Penal  Code,  a  sentence  of  i  o 
years'  transportation  or  of  5  years' 
rigorous  imprisonment  may  be 
ps^sed  for  the  offence  of  attempt  to 
commit  rape  ;  but  a  sentence  of  7 
years'  rigorous  imprisonment, 
commutabTe  under  Section  59  of 
the  Penal  Code  to  7  years'  trans- 
portation, is  illegal  ...     10 

(2)  In  a  case  <^  interruption  to  a  public 
servant  in  a  stage  of  a  judicial  pro- 
ceeding under  Section  228,  Penal 
Code,  a  sentence  of  imprisonment 
cannot  be  passed  under  section  163 
of  the  Coae  of  Criminal  Procedure    47 

• 

See  Bail'bond, 

See  Fine  {1} 

See  Jurisdiction  (4) 


R. 


tioi STRATI ov  Act. 

A  Registrar,  under  Act  XX.  of  1866, 
is  competent,  under  Section  95,  to 
institute  a  prosecution  for  any 
offence  under ^hat  Act 

Sh  Jurisdiction  (2)^ 

IKSISTAWCB  OF  PROCESS  OF  CiVIL  CoURT. 

See  Full  Bench  Rulings  (2) 
•Vol  X. 


Right  of  Defence  of  Private  Property 

See  Breach  of  the  Peace  (4) 
See  Murder  (i) 

Rioting. 

See  Breach  of  the  Peace  (4) 


S. 


Sentence. 


Held  that,  where  the  prisoners  were 
charged,  under  Section  148  of  the 
Penal  Code,  of  riotinef  armed  with 
deadly  weapons,  and  also,  under 
Section  324,  of  voluntarily  causing 
hurt  by  dangerous  weapons,  they 
should  have  been  sentenced  only 
under  0»0  or  other oi  these  Sections, 
the  charges  being,  properly  speak- 
ing, only  alternative  charges 

See  Jury  (5) 

Servant. 

See  Criminal  Breach  of  Trust, 

Sessions  Court. 

See  Commitment  {I) 

See  European  British  Subject, 

Special  Law. 

See  Fine  (i) 

Subordinate  Magistrate  of  First  Class. 
See  Fine  (i) 

Summing  up  to  Jury. 
See  Jury. 

Summons. 

See  Bond, 

See  Procedure  (4) 

Surety. 

5*^^  Bail-bond, 


T. 

Theft. 

5"^^  Wrongful  Restraint, 

W. 

Warrant. 

See  Procedure  (4) 
Witness. 

See  Procedure  (i)  (2)  (5)  <6)  (7) 

Wrongful  Restraint. 

Where  the  accused  prevented  the 
complainants  from  proceeding  in  a 
certain  direction  with  their  carts, 
and  exacted  from  them  a  sum  of 
money  on  a  false  plea :  Held  that 
the  accused  were  guilty  of  — — *, 
and  not  of  theft 


63 


35 


See  police-officer  (2) 
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T^BLE  OF  CASES 

(CRIMINAL    RULINGS). 


A. 

Abdow 

Akbar  Tagudgeer  vs,  Punchoo  Biswas 

Anz  Sircar 
Ashanoollah 

B. 

Baedee  Maniee  vs.  Mohindro  Narain 
BaZikee  Jolahed 

Batool  Nushyo  vs.  Bhugloo  Chowkeedar 
:Bedashv5.  Makroo 
Bha^  Duffadar 
Blikkaree  Mullick 
Bhikha  Roy  vs.  Dhotun  Roy 
Bhuffwan  vs.  Doyal  Gope 
Bin£ibttn  Shaha 
Kstoo  Chunder  Chuckerbutty 
Buhram  Khan 
Bykuntnath  Banerjee 

C. 

Chunder  Kant  Chuckerbutty 
CIrander  Pershad  Singh 


D. 


Dina  Sheikh 


Fokto  Shah 
Potteali  Biswas 


F. 


G. 


Gfaoiam  Durbesh 

Gbbind  Chunder  Ghose  ... 

Gour  Chunder  Chuckerbutty  vs.  Kishen 
Mohun  Singh 

H. 

Hakin  Sirdar 

HaranMundul 

Hothoor  Laloong  vs.  Hindoo  Singh  Mouz . . . 

HoriGirec 

Huri  Mohun  Malo 

J- 

Ioseph  Merian 
owalur  Shah  vs.  Gridharee  Chowdhry   . . . 
9y)usto  Mookerjee 
oyram  Sii^h  vs.  Jugnarain  Doobey 


23 

42 
29 
21 


16 

9 
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K. 

Kalla  Chand  Gope                                    ...  59 

Kazeem  Thakoor                                      ...  45 

Khodabux  Fakeer  alias  Khudiram  Fakeer  52 

Khosal  Sin^h  vs.  Toolshee  Chowdhry     ...  40 
Kulum  Sheikh 


39 


Luteef  Hossein 


L. 


M. 
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Maghun  Misser  vs.  Chummun  Telee 
Merian 

Munger  Bhooyan 

Mussumat  Anundee  Kooer  vs.  Ranee  Soo- 
neet  Kooer 

N. 
Neela  Bebee 
Nuggurdi  Paramanick 
Nund    Lall    Sootrodhor    vs.    Bhagirutty 
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Rajendro  Kishore  Roy  Chowdhry 

Ramdharry  Singh 

Ram  Gopal  Dhur  * 

Ramlall  Tewaree  vs.  Soopha  Ram 

Romon  Audhikaree 

Roop  Lall  Singh 

S. 

Shama  Sunker  Biswas  and  another 

Seefait  Ally 

Sheo   Surun   Sahai  vs.    Mahomed    Fazil 

Khan 
Sonoo 

Sookmoy  Ghose 
Sree  Kant  Charal 
Sreenath  Ghose 

T. 

Tajvomuddy  Lahoree  • 

Toolsee  Singh  and  others 

W. 

Watson  &  Co.  vs.  Golab  Khan 
Woodurnul  Singh 
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CRIMINAL   LETTEi^S.. 


No.  694.— Occupation  and  service  of  pri- 
soners to  be  stated — Column  7  of  State- 
ment No.  4,  and  Column  6  of  Statement 
No.  5,  how  to  be  filled  up 

No.  S7 1  .^-Charge  of  theft  or  robbery  cannot 
be  maintained  where  person  has  taken 
article  under  a  fair  and  honest  claim  of 
rig^ht  in  excess  of  what  he  is  entitled 
to 

No.  990. — Prisoner  committing  two  acts  of 
perj  ury  on  different  occasions  should  not 
be  tried  on  one  charge — Prisoner  con- 
victed not  to  be  discharged  without 
pun  ishment 

No.  1009.— Names  of  assessors  and  opi n ion 
of  each  assessor  to  be  given  in  Column 
6  of  Statement 

No.  1012. — Assessors  not  to  be  directed 
as  to  opinion  which  they  ought  to 
give 

No.  1014. — Deposition  given  before  Magis- 
trate by  witness  whose  residence  is  not 
known,  may  beadmitted  before  Sessions 
Judge  under  Section  369,  Code  of  Cri- 
minal Procedure 


ib. 


No.  1 108. — Opinion  of  each  assessor  to  be 
delivered  separately,  though  not  atgreat 
length — Case  of  a  prisoner  who  has  ap« 
pealed  from  a  sentence  in  a  previous 
case  not  to  be  postponed  till  result  of 
that  case  is  known 

No.  1 1 23. — Amendment  of  charge  to  be 
made  by  Sessions  Judge,  only  when  the 
variation  is  material »  and  when  the 
charge  is  absolutely  defective 

No.  r  134. — Charges  to  be  described  in  lan- 
guage of  Penal  Code*-False  persona- 
tion— Evidence  of  child— Sections  14 
and  IS,  Aa  II.,  1855 

No.  1481.— How  the  entry  in  Column  7  of 
Sessions  Statement  No.  4  regardingthe 
verdict,  sentence,  &c.,  should  be  filled 
up 

No.  1490.— Assessors  give  their  *'  opinion," 
not  *  *  verdict ' ' — Grounds  for  postponing 
cases  to  be  entered  in  Statement 
No.  3 

No.  1553.— 'Complainant  not  to  be  desig- 
nated co-prosecutor 

No.  1565.— Murder— Adl  imminently  dan- 
gerous 


ib. 


ib. 


ib. 


ib. 


«  % 


1 


CIVIL  CIRCULAR  ORDERS 


Memo.  No.  2< — Exempts  Nowab  Syud  Ma- 
homed Zamiool  Abdeen  from  personal 
altendanoe  in  the  Civil  Courts 

Memo.  No.  3.— Mode  in  which  the  average 
duration  of  civil  suits  is  calculated  to  be 
shown  in  Annual  Statement  No.  6    ... 

No.  7.— Rescinds  Circular  Order  No.  55, 
dated  17th  November  1854 

No.  8.— 'PmntsoutthataSubordinateJudge 
on  appeal  cannot  order  a  Judge  of  an 
inferior  Court  of  original  jurisdiction  to 
make  a  local  investigation 

No.  9.— Circulates  instructions  regarding 
the  escort  of  remittances  to  Collectorate 


ib. 
ih. 


3 


ib. 


No.  10.— Enjoins  rules  for  the  production 
as  witnesses  in  civil  and  criminal  cases 


of  persons  confined  in  civil  and  criminal 
jails  ...      5 

No.  II.— Communicates  the  lists  of  books 
sanctioned  for  the  libraries  of  the 
Lower  Courts  ...      7 

No.  12. — Blank  Statements  not  to  be  sent 
up  with  the  Quarterly  Statements    ...    ib. 

Memo.  No.  4.— ^tirculates  Resolution  of 
the  Government  of  India  regarding  the 
execution,  in  Foreign  States,  of  decrees 
of  civil  tribunals  ofBritish  India       ...      9 

No.  13.— Notifies  the  holidays  which  are 
«to  be  observed  during  1869  in  the  Civil 
Courts  subordinate  to  the  High  Court, 
until  further  orders  are  issued  as  re- 
gards the  holidays  in  the  Behar  Dis- 
tricts ...     13 


•  f 


CRIMINAL  CIRCULAR  ORDERS. 


No,  5  A.— Promulgates  rules  r^arding  the 
conduct  of  trials  and  preliminary  in- 
quiries before  Magistrates 

No.  6.-*Oirects  discontinuance  of  Sessions 
Statement  of  Acquittals  and  the  omb- 
sion  of  referred  cases  from  Statement 
of  Convictions 

No.  7.— Directs  that  the  residence  of  persons 
convicted  be  entered  in  warrants  issued 
to  officers  in  charge  of  jails 

No.  8.— -States  how  a  oiarge  is  to  be  entered 
in  the  Statement  of  Convictions  when  a 
person  is  convicted  of  only  one  charge 
out  of  several 


ib. 


No.  I.— Circulates  Full  Bench  Ruling  that  a 
conviction  of  a  prisoner  pleadinejguilty 
before  a  Sessions  Court  is  valid,  aTthough 
there  are  no  assessors  ...      5 

No.  9. — Appeals  heard  tw  Magistrates  from 
orders  of  District  Supenntendents  of 
Police,  and  cases  of  Ministerial  Officers 
punished,  not  to  be  entered  in  the  Ma« 
gistrate's  Statements  ...      6 

No.  2.— States  how  cases  should  be  entered 
in  the  1st  Column  of  Sessions  State- 
ments III.  and  IV.  ...    ib. 

No.  3.— Directs  Sessions  Judges  not  to  in- 
dent for  fly-leaves  to  Statement  No,  4.    ib 


I 


VOL  Z. 


I 


(PRIVY  COUNCIL  RULINGS). 


A. 

Act  VIIJ.  of  1859. 

Section  326.     See  Arbit ratio n-^ward  (i) 

Act  of  St\te. 

To  question  an ,  directly  or  in- 
directly, the  contention  must  be 
raised  in  a  suit  duly  instituted,  to 
which  the  Government  must  be 
made  a  party  25 

Adoptiok. 

See  Hindoo  Widow  (2)  (3)  (4) 
Alienation. 

See  Succession  (i)  (2) 

ARB1T&  ATI  O  N-A  W  ARD . 

(1)  According  to  the  proper  construc- 

tion of  the  Code  ot  Civil  Procedure 
(that  is  to  sav,  construing  it  with 
reference  to  the  constitution  of  the 
Civil  Courts  of  India  and  the  abid- 
ine  direction  to  them  to  proceed  in 
all  cases  according  to  equity  and 
good  conscience),  when  persons 
have  agreed  to  submit  the  matter 
in  difference  between  them  to  the 
arbitration  of  one  or  more  specified 
persons,  no  party  to  the  agreement 
can  revoke  the  submission  to  arbi- 
tration unless  for  good  cause,  and 
a  mere  arbitrary  revocation  of  the 
authority  is  not  permitted  ...     51 

(2)  Where  no  time  was  originally  fixed 

within  which  the  award  was  to  be 
made,  it  is  open  to  either  party  to 
hasten  the  proceeding  by  giving 
•  notice  to  the  arbitrators  that  the 

award  must  be  made,  and  an  um- 
f>ire  appointed,  within  a  reasonable 
time ;  but  where  the  time  elapsing 
after  the  notice  has  been  actively  em- 
ployed by  the  arbitrators,  and  the 
delay  has  been  owing  to  necessity 
which  they  could  not  control,  the 
parties  cannot  recede  from  their 
submission  by  reason  of  the  notice,    ib. 

B. 

Bamdhus. 

^  See  Succession  C3) 

Bovo. 

See  Inter tst^ 


Breach  of  Faith  with  Court. 
See  Suit, 

C. 

Consent  of  Kinsmen. 

See  Hindoo  Widow  (4) 

Contract. 

See  Lease  (i) 

Custom. 

See  Succession  (4) 


D. 


Disclaimer. 
See  Suit, 


E. 


European  Judge  (Duty  of). 
See  Hindoo  Law, 

Evidence. 

See  Gift, 

Ex-King  of  Delhi  (Estate  of). 
See  Limitation, 

F. 

False  Statement  in  Deed. 
See  Solicitor, 

Farmer. 

See  Lease  (2) 

Father's  Maternal  Uncle, 
See  Succession  (3) 

Findings  on  Evidence  by  Lower  Courts. 
See  Practice. 


Gift. 


G. 


In  establishing  the  v^idity  of  a  deed 

of taken  from  a  woman  stricken 

witba  mortal  diseaseand  in  expect- 
ation of  death,  proof  at  least  of 
equal  strictness  ^  is  required  to 
prove  a  testamentary  disposijtion 
must  be  given,  and  the  proof  to 
support  such  a  transaction  ought  to 
be  sufficient  to  establish  that  she 
knew  what  she  was  about,  and  in« 
tended  to  make  such  disposition  of 
her  property 

See  Succession  (i)  (2) 


*j 


Ixvi 


iKDix  (privy  counch.  rulings). 


CiOVBRNMBHT  OF  InDIA. 

See  Limitation, 

H. 

Hindoo  Widow. 

(i)  According  to  the  Mitakshara,  a 

may  dispose  of  moveable  property 
inheriteo  from  her  husbanc(a  power 
she  does  not  possess  under  the  law 
of  Ben^ ;  but  by  both  laws  she 
is  restncted  from  alienating  any 
immoveable  property,  whether  an- 
cestral or  acquired,  so  inherited. 
On  her  death,  the  immoveable  and 
the  undisposed  of  moveable  pro- 
perty pass  to  the  next  heirs  of  her 
husband  ._      ^ 

(2)  The  devolution  of  stridhun  from  a 

childless  widow  is  regulated  under 
the  Mitakshara  by  the  nature  of 
her  marriage ;  ana  if  the  marriage 
was  according  to  the  four  approved 
forms,  the  stridhun  goes  to  the  col- 
lateral heirs  of  her  husband        . . .     ib, 

(3)  Power  of  a  childless to  adopt 

a^  son  to  her  husband  with  or 
without  his  permission  under  the 
various  schools  of  Hindoo  Law  con. 
sidered.  The  difference  between 
them  relates  rather  to  what  shall  be 
taken  to  constitute,  in  cases  of  ne- 
cessity, evidence  of  authority  from 
the  husband,  than  to  the  authority 
to  adopt- being  independent  of  the 
husband  ._     |^ 

(4)  According  to  the  doctrine  of  the 

Benares  and  Mahratta  Schools,  a 

can  adopt  a  son  without  her 

husband's  express  authority,  if  the 
adoption  be  made  with  the  consent 
of  her  husband's  kindred.  Rule 
indicated  as  to  the  kinsmen  whose 
consent  is  essential  ...    ij,. 

See  Onns  Probandi, 

High  Court's  Powers. 
See  Solicitor  (2) 

Hindoo  Law. 

The  duty  of  a  European  Judge  in  ad- 
ministering  IS  not  so  much  to 

enquire  whether  a  disputed  doctrine 
is  fairly  deducible  from  the  earliest 
authorities,  as  to  ascertain  whether 
it  has  been  received  by  the  particu- 
lar school  which  governs  the  district 
with  which  he  has  to  deal,  and  has 

there  been  sanctioned  by  usage   ...     17 
See  Mitakshara, 
See  Succession  (3) 

L 

Intbrsst, 

Where,  in  a  prevkms  suit  on  a  bond, 

which  suit  was  lost  on  account  of 

,  want  of  jurisdiction,  the  plaintiff 


I  ^T^KEST.^fContinued^ 

sued  for  a  specific  sum  and  lor 


as  from  a  certain  date,  he  was 
declared,  in  a  subsequent  suit  tnsti* 
tuted  by  him  on  the  same  bond, 

entitled  to on  the  bond,  only 

from  the  date  from  which  he  sued 
for  it  in  the  first  suit  to  the  date  of 
the  present  decree  of  the  Judicia] 
Committee 


Jungle  Land. 

See  Lease  (i) 


J. 


K. 


SS 


King. 


(3) 


See  Succession  (3) 

L.' 

Lease. 

(1)  Where  an  application  for  a far 

farming  jungle-lands  was  in  its 
nature  general,  but  the  answer  was 
speafic  and  clear,  and  granted  the 
lease  on  certain  conditions,  the  an* 
swer  determined  the  contiact,  and 
was  the  only  contract  between  the 
parties 

(2)  The  word  "farmer,"asusedmR^l 
lation  XVIL  of  1827,  is  used,  not  as 
a  cultivator  of  the  ground,  but  as  a 
farmer  of  public  revenue,  a  peison 
who  would  stand  between  the  Go- 
vemment  and  the  lyots  as  possess- 
ors  of  the  ground 

A  lessee  who  sues,  alleging  that  there 
has  been  an  interruption  to  his 
lease  to  cut  or  sell  the  trees  on  the 
land  included  therein,  must  base 
his  right,  first,  upon  its  being  a 

necessary  incident  of  the  ■ by 

reason  of  the  objects  of  the - 

or,  secondly,  under  some  positive 
law  ;  or,  thirdly,  under  some  cus- 
tom  to  be  incorporated  in  the 
;  or,  fourthly,  under  the  ex- 
press terms  of  the 

•  •• 

Limitation. 

The  Government  of  India,  who  took 
upon  themselves  to  pay  debts  due 
against  the  estate  of  the  £x-Kine 
of  Delhi  out  of  the  assets  of  the 
estote  of  the  Ex-King,  are  entitled 
to  avail  themselves  of  the  Statute 

of in  a  suit  brought  against 

the  estate;  but  if  a  suit  could, 
justlyandinequityand  consdence! 
be  substantiated  against  the  Ex- 
King,  it  ought  to  be  allowed  before 
the  Government  dflicers,  irrespect- 
ive of  technical  difticulties  which 
might  have  attended  legal  proceed- 
ings against  the  King  during  his 
sovereignty 


J3 


ib. 


ib. 


•  •• 


55 
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INDEX   (PRIVT   COUNCIL   RULINGS). 
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M. 

Mahoxbdan  Law. 

See  Succession  (i)  (2) 

MUKTBKANCB. 

The  quantum  of to  beawarded  is 

a  question  with  which  the  Courts  in 
Iiulia  are  best  able  to  deal,  and  the 
Judicial  Committee  will  not  inter- 
Sere  with  the  discretion  exercised 
in  this  respect,  unless  on  strong 
grounds 


17 


MlT4KSHARA. 

The  Viromitrodataya  is  properly 
receivable  as  an  exposition  of  what 
may  have  been  left  doubtful  by  the 

,  and  is  declaratory  of  the  law 

of  the  Benares  School  ...     31 


O. 

Onus  Probandi. 

Where  a  jparty  entitled  to  impeach  an 
alienation  by  a  widow  of  tier  hus- 
band's estate  sues  to  set  aside  such 
an  alienation,  and  the  defendant 
establishes,  not  only  that  he  had  a 
charge  on  the  estate  in  virtue  of  a 
mortgage-deed    executed  by    the 
widow,  but  that  the  debt  to  him 
was  on  account  of  advances  made 
to  her  for  purposes  for  which  she 
would  have  Dec  n  entitled  to  alienate 
the  estate  as  against  the  next  heirs, 
it  does  not  follow  that,  because 
plaintiff  had  a  right  to  demand  this 
peculiar  proof,  the  ordinary  rule 
which  requires  the  party  who  allecf- 
es  payment  to  prove  payment  is 
to  be  inverted  in  his  favor,  or  that 
the  debt  is  to  be  presumed  to  be 
satisfied,   unless  the   contrary   is 
shown  by  th6  creditor ;  and  if  he 
afiegesthat  the  mortgage-deed  was 
not  bond  Jide,  the  burthen  lies  on 
him  to  prove  his  allegation 

Opiiiows  op  Pundits. 


^  Extent  of  authority  to  be  given  to 
the laid  down 

P. 

P^tMEifT  INTO  Court. 

See  Voluntary  Payment, 

P»%CTlCt. 

In  a  suit  by  A  for  possession  of  pro- 
perty which  belonged  to  her  uncle 
Bt  the  defendants,  C  and  D,  each 
alleged  herself  to  be  the  wife  of  B, 
and  each  said  that  the  other  was  his 
concubine.  C  also  set  up  a  will  in 
her  favor  by  j9.  C  admitted  that  she 
had  once  been  B*s  concubine,  but 
alleged  that  she  had  been  subse- 
quently married  to  B,    The  evi- 


47 


17 


^K\QTic^, '^Continued,) 

dence  was  conflicting,and  the  Courts 
below  pronounced  against  both  the 
marriages  and  also  against  the  will. 
C  alone  appealed  to  the  Privy 
Council,  who  held  that  lapse  of 
time  and  propriety  of  conduct,  and 
the  enjoyment  of  confidence  with 
powers  of  management  reposed 
m  her,  are  not  sufficient  to  raise 
the  presumption  thaty4  was  a  lawful 
wife  ;  and  there  was  wanting  in  this 
case  that  clear  indication  of  error 
in  the  finding  which  was  neces- 
sary to  take  the  case  out  of  the  rule 
laid  down  by  the  Privy  Council,  in 
a  case  cited,  that  the  Judicial 
Committee  would  not  interfere 
with  the  decision  of  the  Courts  in 
India,  when  they  have  concurred  in 
opinion,  merely  on  the  effect  of  evi- 
dence or  the  credit  due  to  witnesses     i  o 

Presumption  op  Fraud. 
See  Solicitor  (i) 

Protest. 

See  Voluntary  Payment, 

Pundits. 

See  Opinions  of . 

R. 

Reversioner. 

See  Onus  Probandi, 

S. 


Solicitor. 

(i)  The  rule  that  the  intentional  state- 
ment of  a  falsehood  in  a  solemn 
deed  taken  by  itself  without  ex- 
planation betokens  fraud  until  the 
'    contrary  is  shown,  and  that  it  is 

the  duty  of  a who  has  made 

such  a  statement  to  show  convin- 
cingly the  absence  of  fraudulent 
motive,  can  scarcely  be  applied 
when  a  fraudulent  motive  has  not 
been  alleged  by  any  complainant, 
if  the  explanation  offered  be  not 
simply  incredible  ...    43 

(2)  There  is  no  such  special  authority  in 
the  High  Court  as  would  authorize 

the    striking  a off  the  rolls 

of  the  Court  where  such  a  step 
would  not  be  sanctjoned  by  the 

Practice  of  the   Courts   in   Eng- 
md  ...    ib» 

Stridhun. 

See  Hindoo  Widow  (2) 

Succession. 

(i)  Where  a  Mahomedan  transferred 
certain  property  (Company'  spaper) 
to  his  son,  reserving  the  interest  to 
himself  for  life,  the  object  of  the 

9 


•   %. 


Ixviif 


INDEX   (privy   council   RULINGS). 


S  uc  c  E  SSI  ON. — f Continued. ) 

disposition  beinff  to  give  the  son  a 
larger  share  of  the  father's  proper- 
ty than  would  come  to  him  by 

ah  inUstato  : 
Held  that  the  transaction  could  not 
be  impeached  on  moral  grounds  as 
a  design  to  alter  the  disposition  of 

property  so  as  to  defeat  a 

by  an  alienation  which  the  law  al- 
lows is  simply  a  desi^^n  to  conform 
to  the  law  while  working  out  an  un- 
forbidden object  .*..     25 

(2)  Held  that  the  intention  of  the  par- 

ties did  not  violate  any  provision  of 
the  Hedaya,  and  the  transfer  was 
complete  and  the  eift  valid         . . .    ib, 

(3)  Held  that  the  list  of  Bandhus  given 

in  Article  I,  Section  6,  Chapter  2 
of  the  Mitakshara,is  not  exhaustive, 
but  simply  illustrative  of  the  pro- 
position that  there  are  three  classes 
of  Bandhus ;  and  that  a  person's 
father's  maternal  uncle  is  a  Ban-  . 
dhu,  and  as  such  entitled  to  inherit' 
in  preference  to  the  king,  who  can- 
not take  to  the  prejudice  of  a  ma- 
ternal uncle  or  a  maternal  grand- 
uncle  ...     31 

(4)  The  prevalence  in  anf  part  of  India 

of  a  special  course  of  descent  in  a 
family,  differing  from  the  ordinary 
course  of  descent  in  that  place  of 
the  property  of  people  of  that  class 
or  race,  stands  on  the  footing  of 
usage  or  custom  of  the  family ;  and 
the  custom  is  capable  of  attaching 
and  of  being  destroyed  equally, 
whethei*  the  property  be  ancestral 
or  self-acquired  ...     35 


Suit. 


A was  brought  by  A  to  recover 

property  in  which,  on  appeal  to  the 
Privy  Council,  two  questions  arose, 
via,,  whether  the  property  was  to 
pass  as  divided  and  undivided  pro- 
perty, and  whether  such  property 
was  conveyed  away  to  A*s  father 
by  a  deed  of  testamentary  disposi- 
tion 7  The  Lower  Court  had  decid- 
ed only  the  latter  point,  and  the 
Privy  fcouncil  remanded  the  case 
for  determination  of  the  former 
point.  On  a  second  appeal  to  the 
PrivyCouncil,  that  Committee  were 
about  to  renter  upon  the  question 


Suit. — (Continued,) 

as  to  the  validity  of  the  testament- 
ary paper,  when  A  g"ave  up  the 
point  that  the  paper  was  in  any 
sense  testamentary  in  its  character, 
and  disclaimed  having  any  title  un- 
der it  as  a  testamentary  devise,  and 
the  Privy  Council  therefore  did  not 
decide  that  question. 

Held  that  a  subsequent  suit  by  A, 
in  which  he*  sought  to  recover  the 
property  by  setting  up  the  paper  as 
a  valid  will  and  testament,  was  a 
suit  instituted  without  bona  fides ^ 
and  could  not  be  allowed  to  pro- 
ceed ,  because,^rs^,  the  nature  of  the 
paper  was  in  issue  in  the  former 
suit,  and  what  was  in  issue  must  be 
taken  to  have  been  decided  by  the 
judgment ;  and,  secondly,  because 
A  having  used  the  document,  and 
abandoned  all  right  to  it  as  a  will, 
he  could  not  again  use  it  for  a 
different  purpose 

See  Limitation. 


U. 


Usage. 


Under  the  Hindoo  system  ol  law, 
clear  proof  of  —  will  outweigh 
the  written  text  of  the  law 


V. 


ViROMITRODATAYA. 

See  Mitakshara. 

Voluntary  Payment. 

Where  money  was  deposited  in  Court 
by  a  Judgment-debtor  under  pro- 
test, for  the  purpose  of  preventing 
an  injurious  sale,  and  the  depositor 
declaring  his  intention  to  bring  a 
regular  suit  to  set  aside  the  sum- 
mary order  rejecting  his  claim, 
prayed  that  the  sum  might  be  paid 
to  the  decree-holder,  and  the  sale 
stayed,  the  payment  was  held  not 
to  be  a .  .*. 


W. 


Wife. 


See  Practice, 


Will. 
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The  1st  June  1868. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

ETtdeoce—Rnle  as  to  old  documents. 

Case  No.  2040  of  1867. 

Speiial  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Nuddea,  dated 
the  6lh  May  i86j,  reversing  a  decision 
passed  by  the  Sudder  A  meen  of  that  Dis- 
trict, dated  the  14th  August  1S66, 

Sreekant  Bhultacharjee  (Plaintiff), 
Appellant, 

versus 

Raj  Narain  Bhuttacharjee  (Defendant), 
Respondent, 

Mr.  W,  A,  Montr iou  and  Baboo  Baneenath 
Bose  for  Appellant, 

^tf^Mj  Onookool  Chundtr  MookerjeCj  Ashoo- 
tosA  Dhur,  and  Hem  Chunder  Banerjee 
for  Respondent. 

^  \V'hen  a  document  Is  so  old  that  the  parties  to  it  and 
tac  ^-itfiesses  have,  in  all  prol>ability»  passed  out  of 
(Ua  world,  and  evidence  cannot  be  produced  to  prove 
the/oc/irm  of  its  execution,  the  rule  m  England  as  well 
i»  n  this  country  is  to  compel  the  party  who  relies 
opoa  the  document  to  show  that  it  comes  from  the  cus- 
lo^  in  which  it  would  naturally  be  expected  to  reside, 
*ere  it  a  real  and  authentic  document. 


?hear^  J, — In    this    case    the    plaintiff 

%8eeks  to  eject  the  defendant  from   certain 

land,  and  to  obtain  a  decree  for  possession 

thereof,     li  is,  therefore,  incumbent   upon 

•Vol.  X. 


him  to  prove  title.  He  relies  upon  a  kuboo- 
leut  which  he  says  the  ancestor  of  the 
defendants  executed  in  favor  of  his  prede- 
cessor, and  also  upon  some  admissions  made 
upon  different  occasions  by  some  of  the 
defendants,  of  their  holding  this  land  as 
tenants  to  him  (the  plaintiff).  He  puts  into 
Court  as  the  kubooleut  in  question  a  docu- 
ment oi  which  he  does  not  pretend  to  prove 
the  execution  in  the  strictest  way,  and  he 
accounts  for  his  omission  on  this  point  by 
the  very  natural  explanation,  that  the  term 
of  the  kubooleut  having  been  55  years,  and 
that  period  having  already  elapsed*  he  is 
unable  to  bring  into  Court  either  the  per- 
son who  made  the  document,  or  any  of 
those  who  appear  on  its  face  as  witnesses 
to  its  execution.  He  does,  however,  as  we 
understand,  adduce  some  persons  who  pre- 
tend to  be  what  are  often  termed  mujlisee 
witnesses,  that  is,  persons  who  profess  to 
have  been  accidentally  present  in  the 
assembly  at  the  time  that  the  document  was 
executed.  The  Lower  Appellate  Court  does 
not  attach  any  value  to  the  testimony  of 
these  witnesses ;  nor  in  the  argument  that 
we  have  heard  before  us,  does  it  seem  that 
the  special  appellant  has  made  it  matter  of 
great  complaint  that  the  Ix)wer  Appellate 
Court  has  refused  to  give  credence  to  them. 
The  argument  mainly  has  been  that  this 
document,  being  so  old  as  at  least  55  years, 
(in  truth,  according  to  the  plaintiff's  account, 
more  nearly  60  years),  proves  itself. 


The  Lower  Appellate  Court,  in  its  judg- 
I  ment,  has  given  an  explanation  of  what  is 
the  meaning  in  this  country  of  the  doctrine 
that  an  old  document  proves  itself.  It  is 
true  that  the  Principal  Sudder  Ameen  seems 
to  think  that  the  ruling  which  he  lays  down 
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in  this  respect  is  different  from  that  which 
is  followed  in  the  Courts  of  law  in  England, 
but  we  are  bound  to  say  that  he  is  incorrect, 
in  supposing  that  there  is  any  difference  of 
rule  in  the  two  countries,  for  the  rule  which 
he  has  stated  correctly  as  the  rule  of  pro- 
cedure  in  our  Courts   here  is  none   other 
than  the  rule  which  obtains  in  the  English 
Courts    of    law.      It   is,   of    course,    only 
matter  of  common    sense  that,  when  the 
document   is  so  old  that  the  parties  to  it 
and   the  witnesses  have,  in  all  probability, 
passed  out  of  this  world,  it  should  not  be 
taken   as  a  fault  in  the  party   who  relies 
upon  it  that  he  is  not  able  to  produce  evi- 
dence for  the  purpose  of  proving  \\\t/acium 
of  its  execution.    But  the  next  best  thing 
that  can  be  done  in  the  way  of  establishing 
its  authenticity  is    always    rigidly  exacted 
of  him  before  he   is    allowed    to   usq  it, 
namely,   he    is    compelled    to    show    that 
the  document  comes  from  the  custody  in 
which,  if  it  be  a  real  and  authentic  docu- 
ment,  it  would   naturally  be   expected    to 
reside ;  and  further,  in  elucidation  of  this 
question,   it  may  be  necessary  for  him  to 
give  evidence  of    its    being    in    essential 
respects  a  living  and  operative  document, 
and  to  show  that,  up  to  the  last  point  of 
time  to  which  it  applies,  the  parties  have 
acted,  and  facts  have  taken  place,  in  ac- 
cordance   with   it.      Now,    the   only  thing 
that  the,  plaintiff  has  done  in  reference  to 
adducing  proof  of  this  nature  in  support  of 
the  kubooleut  is  to  say,  what  probably  is 
apparent  enough,  that  it  comes  last  from 
the  record  of  a  certain  suit  in  the   Small 
Cause  Court,   and   as  we  understand  the 
judgment  of  the  Lower  Appellate  Court,  the 
Principal  Sudder  Ameen  considers  that  this 
alone  does  not  satisfy  the  rule  of  evidence 
which  is  applicable  in  this  behalf;  and  we 
think  that,  if  the  Principal  Sudder  Ameen 
does  say  so,  he  is  correct.     Certainly,  the 
record  of  a  suit  in  the  Small  Cause  Court  is 
not  the  place  where  a  document  of  this  kind 
would   naturally  be,   and   therefore  it  lies 
upon  the  plaintiff  to  show   distinctly   how 
it  came  there.     (Mr.  Montriou,  Counsel  for 
the  special  appellants,  interposing  said  that 
the   document   \^as   not  brought   from   the 
Small  Cause  Court,  but  was  filed  in  the  present 
suit  by  the  plaintiff  in  the  usual  manner.) 

The  Lower  Appellate  Court  states  the 
matter  thus :  "  In  truth,  the  said  kubooleut 
"  (fid  not  come  out  of  the  hands  of  a  proper 
"  party,  and  on  this  point  I  have  to  re- 
"  mark  that  it  was  filed  in  the  Court  of 


"  Small  Causes  in  the  year  1861,  a  very  long 
"  time  subsequent  to  its  execution,  by  one 
**  Komul  Ghose,  mortgagee  from  the  plaint- 
**  iff's  mother."  We  understand  from  this 
that  the  document  came  from  the  files  of  the 
Small  Cause  Court,  but  whether  we  are  mis- 
taken on  this  point  or  not,  it  is  admitted 
by  the  Counsel  for  the  special  appellant 
that  the  plaintiff  did  not  give  any  tostimony 
in  Court,  to  the  effect  that  he  had  had  custody 
of  this  document  for  any  time,  definite  or 
indefinite,  before  or  after  either  the  mortgage 
or  the  Small  Cause  Court  suit.  The  document 
has  simply  appeared,  from  all  that  we  can 
understand,  among  the  documents  upon  the 
record  of.  this  suit  by  the  ordinary  process 
of  filing,  either  by  the  plaintiff  himself  or 
some  one  on  his  behalf.  There  is  no  evi- 
dence, one  way  or  other,  as  to  the  custody  in 
which  it  was  previously. 

We  have  now  mentioned  to  the  best  of 
our  understanding  all  that  has  appeared  in 
this  case  in  the  way  of  supporting  this  al- 
leged kubooleut  as  an  authentic  document 
The  Lower  Appellate  Court  has  come  to  the 
conclusion  in  its  discretion  that  this  is  not 
enough  to  prove  it,  and  make  it  admissible 
as  evidence  between  the  parties,  and  we  arc 
of  opinion  that  the  Lower  Appellate  Court 
in  this  respect  is  right.      It  is  manifest  that 
the  plaintiff  might  have  done   very   much 
more  to  show  that  this  document  reaUy  is 
that  which  it  purports  to  be,  than  he  has 
done,  if  what  we  have  described  be  a  correct 
representation   of  all   that   has  been    done 
for  this  purpose.     Indeed,   it  seems  to  us 
obvious  that  there  is  in  all  cases  only  out 
mode  of  showing  at  a  trial  the  custody  from 
which  a  given  document  comes,  namely,  by 
the  evidence  of  sworn  witnesses  who  cap 
speak   upon  the  point,  and  nothing  of  this 
kind   has   been   attempted   in   the    present 
instance.     The    Principal     Sudder    Ameen 
makes  some  observations  as  to  the  alleged 
mode  in  which  this  document  got  filed  in  the 
Small  Cause  Court.     It  does  not  seem  to  us 
to  be  necessary  that  we  should  pass  any  ju- 
dicial opinion  upon  this  point,  if  we  think,  as 
we   have  already   said    we   do  think,  that 
enough  had  not  been  done  by  the  plaintiff  to 
make  this  alleged   kubooleut  evidence   in 
this  cause.     But  we  are  far  from  desiring  10 
leave  the  impression  that  we  consider  the 
observations  of  the  Principal  Sudder  Ameen, 
with  regard  to  the  Snfall  Cause  Court  suit 
which  the  plaintiff  himself  has  chosen  to 
make  a  material  fact  in  the  matter  of  thi^ 
litigation,  to  be  in  any  way  unfounded  or 
unreasonable. 
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The  plaiDtifF,  as  we'  have  already  men- 
tionedt  also  refers  to  the  admissions  made 
by  the  defendant  upon  different  occasions — 
admissions  of  tenancy  to  the  plaintiff  or  his 
predecessors.     The  learned  Counsel  for  the 
special  appellant  has  argued  with  very  great 
force  against  the  view  which  has  been  taken 
bythel^wer  Appellate  Court  in  regard  to  the 
noD-aathentictty  of  the  documents  in  which 
these  admissions  appear.     We  desire  only 
sow  to  sav  that  we  think  that  the  conclu- 
BODS  of  the   Lower  Appellate  Court  have 
been,  as  far   as   we   can   see,   legitimately 
diawn  from  evidence  before  it,  and  whether 
ornot,  had  we  been  sitting  as  Judges  of  the 
Take  of  evidence,  we  should  have  arrived 
it  the  same   results  as    those    which    the 
Lower  Appellate  Court  arrived  at,  we  feel 
that  here  in  a  special  appeal  there  is  not  any 
^roand  of  objection  upon  which  we  ought  to 
intetfere  with   the  decision   of    the    Court 
bdow  on  this  head.     It  is  not  necessary  that 
ve  should  go  further  in  detail  in  discussion 
d  the  judgment  of  the   Lower  Appellate 
Court.     The  only  mode  in  which  the  plaint- 
iff proposed  to  establish  his  title  to  the  land 
as  against  the  defendants  was  by  proving 
that  they  were  bound  by  the  contract  and 
idmisstons  exhibited  in  the  alleged  kuboo- 
lent.    If  that  document  fails  to  be  evidence, 
the  whole  of  his  structure  of  title  necessari- 
ly falls  to  the  ground,  because  the  other  ad- 
missions of  the  defendants,  taking  ihem  to 
be  real  admissions,  are  so  incomplete  and  so 
dependent  upon  reference  to  the  undetailed 
contents  of  an  unknown  pottah,  that  it  would 
be  impossible  to  say,  in  our  mind,  that  the 
Lover  Appellate  Court  would  be  wrong  in 
refosin}^  to  pass  a  decree  in  favor  of  the 
plaintiff  upon  these  admissions  alone,  even 
aasamiog  them  to  have  been  really  and  ac- 
tually made.    The  Lower  Appellate  Court, 
however,  not  only  did   not  say  that  these 
^taiisions  had  been  made,  but  found  as  a 
fact  that  they  had  not  been  made,  and,  there- 
fcit,  the  hypothesis  that  we  make  would  not 
be  of  itself  sufficient  to  authorize  our  send- 
ing back  the  case  for  further  trial.    In  our 
opinion,   the    pUintiif    has,   as    the   record 
ttands  after  the  rejection  of  evidence  by  the 
Lower  Appellate  Court,  failed  to  make  out  a 
title  to  eject  the  defendants,  and  we  think 
that  there  is  no  ground  of  objection  to  the 
<kcision  of  the  Lower  Appellate  Court  foi 
fca\ing  rejected  froril  the  record  that  portion 
of  the  evidence   in   respect  of  which   the 
*P^al  appellant  now   complains.     Conse- 
quently, we  think   that  this  special    appeal 
*houl(^be  dismissed  with  costs. 


The  ist  June  1868. 


Present : 

The  Hon'ble  Dwarkanath  Milter  and 
C.  Hobhouse,  fudges. 

Evidence— Nazir's  return— Notice. 

Case  No.  132  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  jist 
December  i86j,  affirming  an  order  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  4th  May  i86y. 

Shah  Koondun  Lall  (Judgment-debtor), 

Appellant, 

versus 

Noor  Ali  (Decree-holder),  Respondent. 

Mr,  R,  E.  Twidale  for  Appellant. 

Mr,  M,  L.  Sandel  for  Respondent. 

Held  (following  the  ruling  of  a  majority  of  a  Bench 
of  three  Judges)  that  a  Nazir's  return  is  no  legal  evi- 
dence  of  service  of  notice. 

Hobhouse,  J.— The  facts  are  admittedly  as 
follows  : — 

In  execution  of  a  decree  of  date  the 
17th  of  August  1848,  the  decree-holders 
(respondents)  were  in  time  up  to  the  30th 
November  1861. 

The  next  application  for  execution  was 
made  on  the  23rd  February  1863,  and  it  is 
alleged  that  on  this  occasion  service  of  notice 
was  made  on  the  judgment- debtors  (appel- 
lants) on  the  I  St  July  1863. 

If  this  notice  was  duly  served,  it  is  ad- 
mitted that  respondents  are  in  time;  if  it 
was  not,  it  is  admitted  ^hat  execution  was 
barred  by  the  application  of  the  Statute  of 
Limiiaiion. 

The  Courts  below  have  found  the  notice 
duly  served  solely  on  the  evidence  of  a 
Nazir's  return  to  that  effect,  and  in  special 
appeal  it  is  urged  that  this  return  is  no  legal 
evidence  at  all  of  the  alleged  service. 
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We  observe  that  in  the  Courts  below  the 
appellants  from  the  very  commencement 
objected  that  no  proceedings  had  been  taken 
to  enforce  the  decree  since  the  30th  Novem- 
ber 1861.  It  was,  therefore,  on  respondents 
to  show  that  proceedings  had  been  taken 
since  that  period,  and  in  this  particular  case, 
to  'prove  service  of  'summons  on  ihe  isi 
July  1863. 

Respondent's  case,  then,  is  that  the  Nazir's 
return  is  primd-facie  evidence  of  service ; 
and  that,  until  appellants  have  rebutted  this, 
service  must  be  held  to  have  been  duly 
raade  ;  and  this  was  the  opinion  of  ihe  Courts 
below;  and  in  support  of  it  Mr.  Sandel  for 
respondents  relies  on  the  cases  reported  in 
Volume  VI.,  Weekly  Reporter,  pages  74  and 
97,  Miscellaneous  Rulings,  and  Section  222 
of  the  Civil  Procedure  Code. 

In  the  two  cases  relied  on,  we  observe 
that  the  Nazir's  return,  the  evidence  of 
service  mentioned,  was  not  in  the  first  case 
apparently,  and  in  the  second  case  certainly, 
disputed,  and  Section  222  simply  directs  the 
Nazir  to  make  a  return,  but  does  not,  in  our 
opinion,  in  any  way  constitute  that  return 
to  be  legal  evidence,  and  certainly  not 
when,  as  in  this  case,  the  return  is  dis- 
puted. 

We  think,  therefore,  that  the  cases  and 
the  law  relied  on  for  respondents  do  not 
support  their  contention. 

On  the  other  hand,  there  is  a  case  on 
which  Mr.  Twidale  relies  for  appellant  to  be 
found  at  page  j  i  et  seq.,  Weekly  Reporter, 
Vol.  III.,  Miscellaneous  Rulings,  which  seems 
to  us  to  be  exactly  in  point,  and  which  has 
our  entire  concurrence. 

In  this,  the  Chief  Justice  and  Mr.  Justice 
I^ch,  a  majority  of  a  Bench  of  three  Judges, 
held  that  a  Nazir's  return  (pages  14  and  15) 
Nyas  per  se  no  legal  evidence  at  all  of  service 
of  notice.  Applying  this  case,  we  find  that 
appellant's  objection  is  good,  and  that  the 
service  of  notice  in  this  case  is  not  supported 
by  any  legal  evidence. 

We,  therefore,  remand  the  case  to  the  Lower 
Appellate  Court,  with  instructions  to  transmit 
it  to  the  Court  of  first  instance  in  order 
that  either  party  may  have  the  opportunity 
of  showing  by  legal  evidence  whether  notice 
was  served  on  the  ist  July  1863.  If  it 
was,  the  Court  will  permit  execution  to  pro- 
ceed, and,  if  it  was  not,  will  refuse  such  per- 
mission. Costs  will  follow  the  ultimate  deci- 
sion of  the  case. 


The  1st  June  1868. 
Presini  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

m 

Certificate  under  Act  XXVII.,  i86a 

Case  No.  183  of  1868. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  Ihe  Judge  of  the  2^'Pergunna/is,  dated 
the  18th  February  1868. 

Bama  Kallee  Dossee,  Appellant. 

Baboo  Dungshie  Dhur  Sein  for  Appellant. 

To  entitle  an  applicant  to  a  certificate  under  Act 
XXV 11.  of  1S60,  it  is  not  necessary  for  him  to  show  that 
debts  are  actually  ducf  it  is  sufficient,  if  circumstances 
render  it  possible,  that  debts  may  be  due  or  may  accrue 
within  the  jurisdiction  of  the  Court. 

Phear,  y.— We  think  that  it  is  not  neces- 
sary, in  order  to  entitle  an  applicant  to  a 
certificate  under  Act  XXVII.  of  i860,  that 
he  should  satisfy  the  Court  that  debts  are 
actually  due  at  the  time  of  the  application. 
It  is  quite  sufficient  to  show  that  there  are 
assets,  and  that  circumstances  exist  to  ren- 
der it  probable  or  possible  that  debts  may 
either  be  due  as  a  matter  of  fact,  or  may 
eventually  accrue  due  within  the  jurisdiction 
of  the  Court.  It  seems  that  the  sole  ground 
upon  which  the  Judge  has  refused  a  certifi- 
cate to  the  present  applicant  is,  that  she  has 
failed  to  satisfv  him  that  there  are  debts  ac- 
tually  due  to  the  estate  of  the  deceased  Huree 
Narain  Mundul,  and  a%we  think  him  wrong 
upon  this  point,  we  reverse  his  decision,  and 
direct  that  a  certificate  be  issued  to  the  ap- 
plicant. 
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The  ist  June  i868. 

Present  : 

The  Ilon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Linutalion— Construction  of  Section  20»  Act 

XIV.,  1859. 

Case  No.  145  of  1868. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  0/  Sarun^  dated  the  ^rst  Decern- 
htr  i86j^  reiser  sing  an  order  passed  by  the 
Moonsiff  of  that  District^  dated  the  21st 
September  i86j, 

Rrojo  Beharee  Sahoy  (Decree- holder), 
Appellant^ 

versus 

m 

Keval  Ram  and  another  (Judgment-debtors), 

Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 
B^boo  Tarucknaih  Dutt  for  Respondents. 

The  three  years  "  precedingf  the  application  "  al- 
lowed in  Section  30,  Ai4  XIV.,  1K59,  must  be  accounted 
for  hy  excluding  the  day  on  which  the  application  is 
made. 

?htar,  J, — We  think  that  the  application 
for  execution  is   made  within   lime.     The 
«Ofds  of  Section  20,  Aft  XIV.  of  1859,  are : 
*'  Ko  process  of  execution  shall  issue,  &c., 
"onless  some  proceeding  shall  have  been 
"taken  10  enforce  such  judgment,  decree,  or 
"order,  or  to  keep  ihesame  in  force  within 
"tHrct  years  next  preceding  the  applica- 
'lion"  for  such  execution.     We  think  that 
"  preceding  the  application  "  must  mean  pre- 
ceding ihe  dale  of  the  application  for  such 
(zeciuion,  and  consequently  the  three  years 
tnan  be  accounted  for  by  excluding  the  day 
on  which  the  application  was  made.    Now,  the 
^^  of  the  final  decree  in  the  present  case 
*M  the  9th  July  1864,  and  this  application 
•or  execQtton  was  made   on  the   9th  July 
^% ;  thai  being    so,   the   application   in 
wis  case  was,   in  our  opinion,  made  just 
'jjthin  the  three    years.     The    case    must, 
wcrefore,  be  remanded  to  the  Lower  Appel- 
««  Court  with  directions  that  it  send  it  to 
^the  Court  of  first  instance  for  execution. 

.  Tbe  special  appellant  to  be  paid  his  costs 
^tt  w\  Conns. 


The  2nd  June  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Jurisdiction. 

Case  No.  2762  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  ijth 
July  1 86 J,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District^ 
dated  the  j/st  December  1866, 

Mahomed  Jakee  (Plaintiff),  Appellant, 

versus 

Gopee  Roy  and  others  (Defendants), 
Respondents, 

Baboo  Shushee  Bhoosun  Bose  for  Appellant. 
Mr.  J,  S,  Rochfort  for  Respondents. 

In  a  suit  broug^ht  under  Clause  6,  Section  2S,  Act  X. 
of  1859,  setting^  forth  that  plaintiff  had  been  ousted 
from  his  homestead,  and  his  crops  had  been  plundered 
by  his  lessors  in  concert  with  their  co-trespassers  whom 
they  had  located  on  the  lands,  it  was  held  that  the 
suit  was  substantially  against  the  tenants  in  possession, 
their  lessors  having^  been  joined  in  the  suit,  and  that 
the  Collector  had  no  jurisdiction. 

Kemp,  J, — This  was  a  suit  brought  imder 
Clause  6,  Section  23,  Act  X.  of  1859. 

The  plaint  sets  forth  that  the  plaintiff,  the 
tenant,  was  ousted  from  his  homestead,  and 
that  his  crops  were  plundered  by  bis  lessors 
(khas  mehal  lessees),  acting  in  concert 
with  their  co -trespasser?,  whom  they  (the 
lessees)  had  located  on  the  lands,  and  who  are 
admittedly  in  possession. 

The  Lower  Appellate  Court  has  dismissed 
the  plaintiff's  suit  on  the  ground  that  the 
Revenue  Court  had  no  jurisdiction.  A  deci- 
sion published  at  page  20,  Act  X.  Rulings, 
Weekly  Reporter,  Volume  VI.,  was  quoted  by 
the  Judge  in  support  of  his  judgment. 

In  special  appeal  it  is  contended  that  the 
decision  relied  upon  by  the  Judge  does  not 
apply  to  the  present  suit,  and  that  the  Judge 
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has  misconstrued  the  plaint,  which  does  not 
(the  special  appellant  contends)  state  that  the 
tenant  was  ousted  by  the  landlord  in  conjunc- 
tion with  other  individuals,  but  through  the 
landlord's  instrumentality  alone. 

We  think  that  the  suit  is  substantially  one 
against  the  tenants  who  are  in  possession, 
their  lessors  having  been  joined  in  the  suit. 

If  the  plaintiff  sued  the  lessors  alone,  his 
suit  would  be  cognizable  by  the  Collector 
alone,  but  he  could  not  recover  possession  as 
against  the  tenants  in  possession  under  the 
Collector's  decree.  The  full  remedy  can  only 
be  obtained  by  bringing  a  suit  in  the  Civil 
Court  against  the  dispossessing  ryots  join- 
ing the  lessors  as  defendants. 

The  Collector  has  no  jurisdiction  as 
against  all  the  parties  in  this  suit,  and  it 
would  encourage  a  splitting-up  of  causes  of 
action,  and  tend  to  multiply  suits,  were  we  to 
hold  that  the  plaintiff  could  proceed  against 
the  lessors  in  one  suit  under  Act  X.  and 
against  the  joint-trespassers,  the  ryots,  in 
another  suit  in  the  Civil  Court. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  2nd  June  1868. 
Present  - 


The  Hon'blell.  V.  Bayley  and  W.  Markby, 

Judges.  I 

Jurisdiction— Hieh  Court's  powers  under  Sec-  | 
tion  35,  Act  XXIII.  of  i86x,  and  Section  15  of  | 
24  and  25  Vic. ,  Cap.  104.  i 

LouHizima  Special  Appeal  from  a   decision  , 
passed  by  the  Collector  of  East.  Burdwan,  1 
dated  the  jtst  March   1868,  reversing  a 
decision  passed  by   the  Deputy    Collector  \ 
of  that  District,  dated  the  2Sth  January 
1868, 

Drobo  Moyee  Dabee  (Plaintiff),  Appellant, 

^  versus 

Bipin  Mundul  and  another  (Defendants),  and 
another  (Intervenor),  Respondents. 

Baboo  Kishen  Sucea  Mookerjee  for 
Appellant. 

No  one  for  Respondents. 


Where  a  respondent  in  a  Collector's  Court  applied  ia 
special  appesil  to  the  High  Court  to  exercise  the  gena^ 
powers    of    supervision    vested  in   it    by    Section  \^^t 
A(5l  XXIII.  of  is6i,  and  Section  15  of  24  and  25  Vic.. 
Cap.  104,  to  set  aside  the  Collector's  proceeding  a«i 
without  jurisdiction,  it  was  held  that,  as  he  had  allowed  i 
the  appeal  to  be  heand  without  objection,  he  %%*as  not  en*  ^ 
titled  to  the  relief  sought. 

Markby,  J. — This  application    must   be 
refused.     The  applicant,  who  was  respondent 
in  the  Collector's  Court,  allowed  the  appeal 
to  be  heard  without  objection.     He  now  asks 
this  Court  to  exercise  the  general  powers  of 
superintendence  vested  in  it  by  Section  35 
of  Ad  XXIII.  of  1 86 1  and  Section  15  of  24 
and   25  Vic,  Cap.    104,  and  to   set  aside 
ihe  proceedings  before  ihe  Collector  as  being 
without    jurisdiction.      Assuming    them    to 
have  been  so,  still  we  think  we  ought  not  to 
interfere.     The  applicant  took  his  chance  of 
a  decision  in  his  favor  in  the  Court  of  the 
Collector,   without    in   any    way    protesting 
against  the  jurisdiction.     And  though   his 
conduct   in   this  respect  will  not  give  that 
Court  jurisdiction,  still  it  is,  in  our  opinion, 
sufficient  to  prevent  him  coming  before  this 
Court,  and  asking  it  to  e.\ercise   its  extra- 
ordinary powers  of  relief  in  his   favor,  by 
setting  aside  proceedings  of  which  he  was 
willing  enough  to  avail  himself  so  long  as 
there  was  a  chance  of  their  turning  out  io 
his  own  advantage.     We  think  the  decree  of 
the  Collector  ought  not  to  be  set  aside  in 
order  to  relieve  the  petitioner.     Upon  the 
question   whether  or.  not  it  is  a  valid  and 
binding  decree,  we  express  no  opinion. 


The  3rd  June  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Ilon'ble  Dwarkanalb 
Mitter,  Judge. 

Res  adjudicata—  Section  2,  Act  VIII.,  and 
Section  25,  Act  X.  of  1859^ 

Case  No.  2738  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Chittagong,  dated  the  20th  July 
i86y,  affirming  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  i(}th 
February  i86y. 

Gocool  Chunder  and  others  (Plaintiffs), 

Appellants, 

versus 

Ali  Mahoined  (Defendant),  Respondent. 
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Baboo  Ckunder  Madhub  Ghose  I 

for  Appellants. 

Baboo  Hem  Chunder  Banerjet 
for  Respondent. 

A  Collector's  refusal  to  g^ive  assistance  under  Section 
15,  Ai't  X.  of  1S59,  is  not  a  determination  by  a  Court  of 
iBBpetent  civil  jurisdi(f^ion  in  a  former  suit  within  the 
ttuin^  of  Set^ion  2,  Ac)  VI 11.,  1S59. 

It  has  been   decided   by  a  Full  Bench 
tk  this   Court   that  an   application   to   the 
Collertor,  under   Sedion   25   of   Aft   X.   of 
1859,  for  assistance  to  ejed  a  tenant  is  not 
I  soil*  and  that  the  order  of  the   Colledor 
in  such  a  case  is  not  one  from   which  an 
ippcal  lies  10  the    Civil    Court.     Following 
that  decision,  it  was  held  in   the  case  No. 
2313  of  1862,  reported  in  Sutherland's  Full 
Bench  cases,  page  126,  that  Sedion  25  of 
Aft  X.  of  1859  does  not  preclude  a  zemin- 
dar or  other  person  in  receipt  of  rent  from 
sning  in,  the  Civil  Court  for  the  ejedment 
of  a  tenant  after  the  expiration  of  his  lease, 
instead  of  applying  to  the  Colledor  for  as- 
sistance.   It  follows  that   a   refusal    by    a 
CoUeftoT  to  give   assistance   under  Sedion 
J)  is  not  a  determination  by  a  Court  of 
competent  jurisdidion  in  a  former  suit  with- 
in the  meaning  of  Sedion  2   of  Ad  Vlll. 
of  1859.    ^^  the  plaintiff  had  not  made  ap- 
phcaiion  to  the  Colledor,  he  might,  accord- 
ing to  the  Full  Bench   decision   to   which 
I  have  referred,  have  sued  in  this  adion  in 
ihe  Civil  Court.     The  fad  of   his  having 
ipplied  for  assistance  to  the  Colledor,  or  of 
the  CoUeftor's  having  refused  to  render  him 
assistance,  is  not  a  bar  to  the  maintenance 
of  ihis  adion. 

The  case  is  distinguished  from  the  case 
^  by  the  Judge  reported  in  Wyman's 
joamal.  Vol.  1.,  page  58,  which  is  also  re- 
medin  V.  Weekly  Reporter,  page  3,  Ad 
X.  Rulings.  The  decision  of  the  Judge  is  re- 
versed, and  the  case  is  remanded  to  him  to  be 
acciJed  tipon  the  merits.  The  costs  of  the 
appeal  will  abide  the  result  of  the  ultimate 
Qccxaon  in  the  case. 

In  detercaining  this  case  upon  the  merits, 
"|«  Judge  will  have  to  consider  whether  the 
piainiilT  had  duly  determined  the  jote  by 
^icc  or  otherwise,  even  if  it  was  merely  a 
jotc  from  year  to  year.  We  make  this  re- 
y»>fk  merely  to  call  the  attention  of  the 
J^P  to  the  point. 


The  3rd  June  1868. 

Present : 

The  llon'blc  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Jurisdiction— Suit  to  recover  rents  collected 
without  landlord's  authority. 

Case  No.  2822  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly^  dated  the  2tst 
June  r86jj  reversing  a  decision  passed 
by  the  Sudder  Atneen  of  that  District, 
dated  the  2jrd  March  i86j. 

Kadumbinee  Dossee  (Plaintiff),  Appellant, 

versus 

Bhugobutty  Churn  .Ghose  and  another 
(Defendants),  Respondents. 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Where  a  naib,  without  authority  from  his  principal, 
had  collet^^ed  rents  from  ryots,  and  the  principal's  suits 
to  recover  his  rents  from  the  ryots  were  dismissed  with 
costs,  in  consequence  of  the  admission  of  the  naib  that 
he  had  received  the  money  sued  for,  it  waa  held  that 
a  suit  ag^ainst  the  naib  and  another  a<5ting  in  collusion 
with  him,  to  recover  the  moneys  colle<5led,  and  damages^ 
was  cognizable  by  the  Civil  Court. 

Kemp,  J. — This  was  a  suit  against  two 
defendants  :  one  is  styled  as  a  discharged 
naib  of  the  plaintiff's,  the  other  as  acting 
in  collusion  with  the  said  naib. 

It  is  alleged  in  the  plaint  that  the  naib 
(defendant),  though  his  sunnud  of  appoint- 
ment did  not  empower  him  to  do  so,  colleded 
certain  moneys  from  certain  ryots ;  that,  on 
plaintiff  suing  sixty-four  ryots  for  rent,  they 
pleaded  payment  to  the  naib  ;  that,  in  conse- 
quence of  the  admission  of  the  naib  that 
he  had  received  the  money  sued  for  in- these 
suits,  the  suits  \ftre  all  dismissed,  and 
plaintiff  had  to  pay  his  own  costs  in  all  those 
suits,  as  well  as  bear  all  the  costs  of  the 
ryots. 
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The  present  suit  is  to  recover  the  moneys 
so  collefted,  and  the  costs  of  the  suits  which 
were  dismissed,  in  the  shape  of  damages. 
The  Judge  held  that  this  suit  was  not 
cognizable  by  the  Civil  Court. 

'  We  think  that  the  Judge  is  wrong.  This 
is  not  a  simple  suit  against  an  agent  or  his 
surety  for  money  received  in  the  course 
of  the  employment  of  such  agent,  but  a 
suit  for  moneys  received  as  not  within  the 
scope  of  his  authority  to  receive,  and  for 
damages  which  the  plaintiff  alleges  he  has 
sustained  by  having  to  pay  costs  in  sixty-four 
suits  which  he  brought  for  rent  against 
his  tenants.  A  third  party  is  also  arrayed 
amongst  the  defendants,  who  is  not  a  surety 
for  the  agent.  This  defendant  is  charged 
with  collusion.  The  suit  is  cognizable  by 
the  Civil  Court,  and  is  remanded  for  trial. 
Costs  to  follow  the  result. 


The  3rd  June  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Objection  first  taken  in  special  appeals-Sale  by 
Hindoo  widow— Legal  necessity. 

Case  No.  2425  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sylhet,  dated  the  2jth  July 
i86yy  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  8th 
March  1867. 

Kool  Chunder  Surmah  (Plainlifif),  Appellant, 

versus 

Ramjoy  Surmona  (Defendant),  Respondent. 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Greesh  Chunder  Ghose  for 
Respondent. 

Where  plaintiff  claimed  as  his  inheritance  what  had 
been  sold  to  defendants  by  his  mother  to  liquidate  debts 
duj  by  his  late  father,  it  was  held,  ist,  that  it  was  too 


late  in  special  appeal  to  raise  doubts  as  to  his  mother 
having  been  plaintiff's  guardian,  when  the  objection  had 
not  been  taken  below  at  any  stage  of  the  proceedings  ; 
and,  2ndly,  that  there  was  such  an  apparent  necessity  as 
would  justify  the  purchase,  and  that  the  mere  fact  of 
the  widow  having  been  able  to  make  a  more  advan- 
tageous arrangement  would  not  nullify  a  sale  to  a  bond" 
fide  purchaser  for  value. 

Glover,  J. — With  regard  to  the  8-annas 
share  said  to  have  been  purchased  by  the 
special  appellant  from  Luckhee  Kant  Sur- 
mah, no  objection  is  taken  to  the  Judge's  find- 
ing in  the  grounds  of  special  appeal.  The 
Judge's  decision,  moreover,  on  this  part  of 
the  case,  is  distinctly  one  of  fact  with  which 
there  would  be  no  interference  possible  in 
special  appeal. 

There  remains  the  8-annas  share  virhich  the 
plaintiff  claims  as  his-,  inheritance,  and 
which  the  Judge  has  found  to  have  been 
legitimately  sold  to  the  defendants  by  (be 
plaintiff's  mother  to  liquidate  debts  due  by 
his  late  father. 

In  special  appeal,  the  plaintiff  objects  to 
this  decision  on  two  grounds  : — 

ist. — Because  his  mother,  Sunkuree  Debia, 
is  not  shown  to  have  been  his  ^ua^dian,  and 
therefore  had  no  right  to  sell  his  patrimony 
under  any  circumstances. 

2nd. — Because,  even  if  she  did  act  as  his 
guardian,  her  alienation  would  not  be  valid, 
unless  shown  to  have  been  for  the  benefit  oi 
the  minor. 

The  first  objection  does  not  appear  to  have 
been  taken  below  at  any  stage  of  the  pro- 
ceedings. It  seems  to  have  been  tacitly 
conceded  by  both  parties  that  the  mother 
had  authority  to  act  for  her  son,  and  it  ap- 
pears to  us  too  late  now  to  raise  doubts  as  10 
her  having  been  his  guardian.  ^  The  special 
appellant  has  been  of  age  for  many  a  y«ar; 
and  had  his  mother  not  been  his  guardian, 
he  would  hardly  have  let  slip  such  a  certain 
means  of  defeating  his  adversaries'  claim,  for 
he  would  not  have  been  bound  by  any  act  of 
his  mother,  unless  she  had  been  duly  appoint- 
ed his  guardian  under  Act  XL.  of  1858. 
( Vide  Sreenaih  Koondoo  versus  Huree  Narain 
Mudduck,  7  Weekly  Reporter  399.) 

With  regard  to  the  second  objection,  it  is 
argued  that  the  mer^  fact  of  the  special 
appellant's  father  dying  in  debt  would  be, 
per  se,  no  sufficient  reason  for  selling  his. 
estate.  It  would  have  to  be  seen  what  pro- 
portion his  debts  bore   to  his  assets,  and 
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vbclher  or  not  the  widow  could  have 
piid  ihem  off  from  ihe  income.  In  short, 
ibc  special  appellant  wishes  to  place  upon 
the  purchaser  the  burthen  of  a  very  distinct 
proof  as  10  the  necessity  for  the  sale. 

The  Judge  has  found  on  the  evidence 
adduced  that  the  widow  sold  to  pay  her 
husband's  debts,  and  that  the  defendant 
boaght  bond  fide.  There  can  be  no  question 
Ihil  the  son  would  lake  his  father's  properly 
bnrthened  with  his  liabilities;  and  if  these 
l^"^e  cleared  of!  by  the  sale  of  that  property, 
or  part  of  it,  it  cannot  be  said  that  such 
ilicnaiion  was  to  the  minor's  disadvantage, 
or  that  it  was  one  which  a  guardian  would 
no:  have  been  justified  in  making. 

Bui  even  if  there  were  a  question  as  to  the 
propriety   of   the    guardian's    conduct,    the 
mere  fact  of  her  having  been  able  to  make 
some  more  advantageous  arrangement  for  the 
estate  of  the  minor  would  not  nullify  a  sale 
!o  hond-fide  purchasers  for  value.     The  well- 
known  case  of  Hunooman  Pershad  Pandey 
his  laid  it  down  that  such  a  purchaser  would 
be  protected,  if  he  had  exercised  due  care  and 
bad  made  such  enquiry  as  was  open  to  him, 
and  ha  J  believed   in   the    existence    of    a 
Tcasonably  credited  necessity.     The  ruling 
lia^been  followed  by  this  Court  in  the  case 
o(  a  guardian.    (  Vide  Radha  Kishore  Mooker- 
j«c  versus  Miriunjoy   Gao.   7   Weekly  Re- 
porter 23.) 

A|»d  as  the  Judge  has  found  as  facts  that 
there  were  debts  due  by  the  special  appellant's 
^iAcr,  and  that  the  widow  sold  the  property 
JD  order  to  pay  off  those  debts,  it  would  seem 
'hat  there  was  such  an  apparent  necessity  as 
would  justify  the  purchase.  It  is  nowhere 
stown  that  there  were  any  other  means  of 
paying  off  incumbrances,  or  that  the  widow 
»*d  any  income  of  her  own  sufficient  for 
^t  purpose.  • 

^  ^^e  think   that    there   is   no   ground   of 
special  appeal  in   this   case,   and    that   the 
»P?V»caUon  should  be  rejected  with  costs. 
/V0I.X. 


The  3rd  June  1868. 
P res  en  I  : 

The  Ilon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Onus  probandi — Possessory  suit — Mokurruree 

lease. 

Case  Xo.  120  of  1S67. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judicial  Commissioner  op'  Chota  Nag- 
pore,  da  fed  the  1  ^th  June  iSOy^  reiser  sing 
a  decision  passed  hy  the  Assistant  Com- 
missioner  of  that  District^  dated  the  i^th 
July  1866. 

Rughoonath  Dobey  (Plaintiff),  Appellant^ 

versus 

PureshRam  Mahata  (Defendant),  Respondent, 

Bahoos  Mohendro  Lall  Shome  and  Kedar- 
nath  Ch alter jee  for  Appelant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

In  a  suit  to  recover  possession  of  land  under  a  mokur- 
ruree lease  granted  to  plaintiff  by  the  zemindar  (defend- 
ant, who  admitted  its  validity)  from  the  other  defend- 
ant who  had  been  in  possession  20  ycar.s,  and  who  also 
claimed  a  mokurruree  interest  -Hki.o  that  the  r'/;:/.vlay 
with  the  substantive  defendant  to  show  that  his  lease 
was  mokurruree. 

Glover,  J. — Tins  was  a  suit  to  recover 
possession  of  certain  lands  alleged  to  have 
been  granted  to  the  plaintiff  under  a  mokur- 
ruree lease  by  the  zemindar  defendant,  but 
of  which  plaintiff  had  not  been  allowed  to 
take  possession  by  the  other  defendant,  who 
likewise  claimed  a  mokurruree  interest. 

The  zemindar  defendant  admitted  the 
plaintiff's  right,  and  alleged  that  the  mokur- 
ruree lease  set  up  by  the  other  defendant 
was  false,  he  never  having  had  anything  be- 
yond a  terminable  lease,  at  the  expiry  of  which 
the  land  had  been  given  to  the  plaintiff. 

The  substantive  defendant  pleaded  a 
mokurruree  lease  from  the  year  1235  B.  S. 

The  Court  of  first  instance  held  the  mokur- 
ruree poltah  of  the  defendant  to  be  spurious, 
and  consequently  gave  plaintiff  a  decree  ; 
butthe  Judicial  Commissionerconsidered  that, 
as  the  defendant  had  admittedly  been  in 
possession  of  the  land  for  the  last  20  years, 
the  onus  of  proving  that  he  held  on  a  ter- 
minable lease  only  was  on  the  plaintiff,  and, 
as  he  way  unable  to  discharge  it,  the  Judi- 
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cial  Commissioner  refused   to  disturb    the 
defendant's  possession. 

This  decision  appears  to  us  clearly  wrong. 
The  special  appellant  holds  a  mokurruree 
lease  ifrom  the  zemindar.  The  defendant 
claims  to  hold  a  similar  lease.  He  admits 
the  zemindar's  general  rights,  but  puts 
forward  the  special  plea  that  those  rights 
were  barred  by  the  grant  to  him  of  a  mokur- 
ruree lease  long  prior  to  that  set  up  by  the 
plaintiff.  Under  these  circumstances,  the 
onus  of  proof  was  not  upon  the  plaintiff 
to  show  that  the  defendant's  lease  was  tem- 
porary, but  upon  the  defendant  to  show  that 
it  was  mokurruree  ;  and  a  bare  possession  for 
20  years  or  more  would  not  shift  the  burthen, 
or  give  the  defendant  a  mokurruree  title 
against  his  landlord,  without  clear  proof  of 
his  right  to  hold  at  fixed  rates.  This  is  not  a 
suit  under  Aft  X.  of  1859,  where  a  plea  of 
holding  at  one  and  the  same  rate,  since  the 
settlement  might  be  supported  by  the  pre- 
sumption arising  from  ao  years'  continuous 
payment  at  that  rate,  but  one  in  which  the 
tenant  fixes  the  date  of  his  lease  in  a  certain 
year. 

The  Judicial  Commissioner  observes  that 
the  defendant's  possession  for  20  years  has 
been  proved  by  the  plaintiff's  own  witnesses, 
but  we  remark  that  these  witnesses  speak 
of  this  possession  as  being  that  of  an  ijaradar 
or  farmer  only,  so  that  their  evidence  in  no 
way  benefits  the  defendant's  case. 

The  case  must  go  back,  in  order  that  the 
Judicial  Commissioner  may  find  whether  or 
not  the  defendant  holds  his  land  on  a  valid 
mokurruree  title  from  the  zemindar.  If  he 
does  not,  the  plaintiff,  who  is  admitted  by 
the  zemindar  to  hold  in  that  manner, 
will  be  entitled  to  take  possession  of  the 
land.     Costs  will  follow  the  result. 


The  3rd  June  1868. 
Present : 

The  Ilon'ble  H.  V.  Bayley  and  W. 
Markby,  Judges. 

Contribution— Mode  of  enforcing  the  obliga- 
tion—Limltation-^-Keeping  alive  a  separate 
decree. 

Case  No.  470  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  (he  Judge  of  Rajshahye^  dated  the  yth 
June  i86j,  affirming  an  order  passed  by 
the  Principal  Sudder  Ameen  of  that 
District,  dated  the  12th  January  i86j. 


Khema  Debia  and  others  (Decree-holders), 

Appellants, 

versus 

Kumola  Kant  Bukshee  and  others  (Judg- 
ment-debtors), Respondents. 

Baboo  Issur  Chunder  Chuckerbuity 
for  Appellants. 

No  one  for  Respondents. 

Where  one  person  jointly  interested  with  others  K 
land  is  compelled  to  pay  Government  revenue  in  exec 
of  his  proper  share,  each  co-sharer  is  bound  to  refuac 
so  much  as  he  ought  himself  to.have  paid;  and  thisi 
jection  is  to  be  enforced  by  a  suit  a^^ainst  all  the  cc 
sharers  in  which  the  amount  of  their  several  liabilici 
is  to  be  declared  by  the  Court. 

Held  that,  where  a  decree  is  not  a  joint  one  againflj 
all  the  defendants,  but  a  separate  one  as  ag'ainst  ea< 
batch  of  defendants,  the  proceedings  against  one  bate 
have  no  effect  towards  keeping  alive  the  separate  deci 
against  other  batches. 

Markbw  J. — The  appellants  in  this  cast 
are  seeking  to  execute  a  decree,  dated  aisj 
March  1863,  which  declares  that  certain 
the  defendants  in  the  suit,  bein^  six  ii 
number,  should  pay  to  the  plaintiif  Rupees 
749-0-9  ;  that  certain  others  of  the  defend- 
ants, beinp^  five  in  number,  should  pay 
the  plaintiff  Rupees  91-8-2  ;  that  certain 
others  of  the  defendants,  being  three  in  num- 
ber, should  pay  to  the  plaintiff  Rupees  60-8-6  ; 
and  that  the  remainder  of  the  defendants, 
being  seven  in  number,  should  pay  the  sum  of 
Rupees  280-0-9;  ^^  *^^  Rupees  1,181-5-0, 
which,  with  costs  in  proportion,  the  defend- 
ants were  to  pay  according  to  their  respective 
shares. 

The  suit  was  brought  by  one  of  several 
persons  jointly  interested  in  land  against  his 
co-sharers,  the  ground  of  his  action  being 
that  he  had  been  compelled  to  pay  the  whole 
Government  revenue  due  in  respect  of  the 
land,  and  he  now  sought  to  recover  from 
his  co-sharers  that  which  he  had  paid  in 
excess  of  his  own  proper  share.  The  result 
of  the  suit  was  that  he  got  a  decree  in  his 
favor  in  the  form  stated  above. 

The  obligation  of  the  co-sharers  in  some 
way  or  other  to  satisfy  this  demand  is  well 
known,  though  there  has  been  occasionally 
some  difficulty  and  some  misimderstanding 
as  to  the  exact  nature  of  the  obligation, 
the  mode  in  which  it  arises,  and  the  mode  in 
which  it  is  to  be  enforced. 

The  mode  in  which  the  obligation  arises 
is  no  longer  of  any  importance  as  soon  as« 
it  is  ascertained  what  the  obligation  is,  and 
the  mode  in  which  it  is  to  be  enforced  ;  and 
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both  the  points  have,  we  consider,  been  It  now  comes  before  us  as  a  Miscellaneous 
finally  settled  by  the  practice  and  decisions  Appeal,  and  we  also  think  the  Principal  Sud- 
d  this  Court  in  the  following  manner : —         i  der  Ameen  was  right. 

1.  That  each  co-sharer  is  bound  to  refund  '  It  appears  to  us  that  the  language  of  the 
to  ihe  one  who  has  paid  the  whole  revenue,  '  decree  is  clear.  It  directs  each  batch  of 
jomnch  as  he  ought  himself  to  have  paid.        defendants  to  pay  a  certain  sum  of  money, 

-,,        ,  .       ,  ,.      .       .         ,  r        J  I  ^"^  there  is  not  a  single  word  in  the  decree 

2.  Thit  this  ob  igation  is  to  be  enforced  which  would  lead  us  to  suppose  that  it  was 
hr  asuit  against  all  the  co-sharers  in  which  |  the  intention  of  the  Court  which  passed  the 
&e  amount  of  their  several  liabilities  is  to  1  decree  to  impose  a  joint-liability  upon  all  the 
be  declared  by  the  Court.  defendants  for  the  whole  amount. 

It  can  perhaps  hardly  yet  be  said  to  be  '      it  js  said  that  the   decree  must  be  con- 

folly  ascertained  how  the  rights  of  the  parties    sidered  as  creating  a  joint  liability,  because 

vt  to  be  adjusted,  if  one  of  the  co-sharers    the  plaintiff  has  a  right  to  hold  all  the  de- 

Bhoald  be  unable  to  fulfil  his  obligation,  but  I  fendants  jointly  liable  for  the  amount  which 

M  SQch  question  arises  m  the  case  betore  us  I  he  has  paid  in  excess  of  his  share  ;  but  as 

.The  above  two  propositions  were  recognized  ,  appears  from  what  has  been  already  stated. 

■?if  ur    I     ^o"^     decision  reported  in  the    this   argument   is   directly  opposed   to  the 

.  >U.  Weekly  Reporter,  page  377.  established  law  and  practice  of  this  country. 

Now,  turning  to  the  case  before  us,  we  ^"  ^"^^  ^  ^^'^  ^^  ^^"S'  ^^^^^^  ^"  ^^«  ^^^^^^^ 
find  that,  in  the  year  1863,  the  plaintiff  I  T?^  ^!i  sued  together,  yet  it  is  the  business 
attached  the  property  of  one  of  the  six  '  P^^^,?  ^^"^^  ^y  '^^  ^f^^^^  tp  apportion  the 
defendants  who  were  ordered  to  pay  Rupees  ,  ^^^^'^'^y  amongst  the  shareholders  according 
2S0.0.9.  On  the  27th  November,  the  de-  I  f^.^'^^i' '^^P^^^*""^  ^^"^T'  SI?^  "^^  to  give  a 
fendant  whose  property  had  been  attached  J^'"'^  ^^^""^^  ^o^^"^^  *"•  ,^*^'^.  ^?^  ^^"^  ^^ 
deposited  in  Court  the  sum  of  Rupees  368-  |  ^^'  ^^  '^  ""^^  necessary  to  do  som  the  present 
o-i,  being  the  above  amount  together  with    ^^^^' 

the  sbare  of  costs  of  this  set  of  defendants        We  have  been  much  pressed  with  a  case 
and  interest;  and  upon  his  doing  this,  the    decided  by  L.  S.Jackson  and  Hobhouse,  JJ. 
execuiion-case  was   struck   off  the   file,  by  1  reported    in    Vlll.    Weekly    Reporter   Si. 
which  we  understand  it  to  be  meant  that  the  ,  There  is,  no  doubt,  great  similarity  between 
attachment  was  taken  off  and  the  execution-    that  case  and  the  present,  and  had  we  dif- 
proceedings  entirely  put  an  end  to.     From    fered  from  those  two  Judges  on  any  prin- 
ihai  lime  no  further  proceedings  were  taken  I  ciples  of  law,    we    might   hav^   thought   it 
hy  the  plaintiff   until   the    21st   November    right  to  send  the  case  before  a  Full  Bench. 
1866,  when  he  made  an  application  for  the    But  we  do  not  consider  that,  upon  any  prin- 
pttrpose  of  taking  out  execution  against  that    ciples     of    law     involved     in    this     case, 
hatch  of  defendants  who  were   ordered   to  ;  there   is  any   difference    of    opinion   what- 
P»y  Rupees   749-0-9.      It    was   thereupon    ever.      The   Judges   in    that  case  thought 
objecicd  that  execution  of  the  decree   was  |  that  the  decree  before  them  was  joint  and, 
hirred  under  Section    20  of  Act  XIV.  of    several,  and  considered  that  the  joint-liability 
^^^'   The  plaintiff  in  answer  relied  on  the  j  of  all  the  defendants  was  kept  alive  by  pro- 
proceedings  taken  against  the  former  batch    ceedings  against  any  single  one.     We  do  not 
0^  defendants,  the  last  step  in  which  was    question  this,  but,  in  our  opinion,  the  decree 
Uien  on  the  27th  November    1866.     The    before  us  is  fio/  a  joint  decree  as  against  all 
principal  Sudder  Ameen,  however,  to  whom    the  defendants.     It,  in  fact,  comprises  four 
the  application  was  made,  gave  his  opinion    decrees  against  four  separate  batches  of  de- 
'n  a  very  clear  judgment  that   the   decree    fendants,  and  though,  as  between  defendants 
**«  not  a  joint  one  against  all  the  defend-  '  comprised  in  the  same  batq^.  there  is  a  joint- 
»5ts,  but  a  separate  one  against  each  batch,  ,  liability  for  the  amount  which  that  batch  has 
^^  that  the  proceedings  against  one  batch    to   piy,   yet,   as  between   the  members    of 
^  no  effect    whatever    towards   keeping  '  different   batches,  there  is  no  common  lia- 
jui\'e  the   separate    (iecrees    against    other    biliiy.     Consequently,  we  consider  that  the 
^tches;  and  he  held  the  execution  to  be    proceedings  in  execution  against  one  batch 
^rred  by  limitation    under   the    provision    of  defendants  would  not  have  any  effect  in 
'?*"*^  to.    Upon  appeal  the  Judge  of  Raj-    keeping  the  rights  of  the  decree-holder  alive 
^nahvc  confirmed  this  decision.  as  against  defendants  who  belonged  to  other 
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batches,  and  no  proceedings  having  been 
taken  within  3  years  to  execute  the^'decree 
against  the  batch  of  defendants  to  which 
the  respondents  belong,  the  rights  of  the 
decree-holder  under  this  decree  is,  as  against 
these  defendants,  barred  by  limitation. 

The  appeal  is  dismissed  with  costs. 


The  4th  June  1S68. 

Present :  \ 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath  ! 

.^litter,  Judges.  ' 

Compensation  to  putneedar  for  use  of  land—     ' 
Zemindar's  claim. 

I 
Case  No.  2927  of  1867.  I 

Special  Appeal  from  a  decision  parsed  by  the  1 
Judge  of  Iherhhoom,  dated  the  '^th  August  ' 
jS()y,  affirming  a  decision  passed  t>v  the"" 
Moonsiff'  0/  that  District,  dated  the  i6th^ 
January  iS6y. 

The  Maharajah  of  Burdwan  (PlainiilT), 

Appellant, 

versus 

Wooma  Soonduree  Do?see  (Defendant \ 

Respondent, 

Bahoos  Juggadanund Moakerjee  and  Chunder 
Madhub  Cfhose  for  Appellant. 

Baboo  Ashootosh  Chatterjee  for 
Respondent. 

A  zemindar  who  receives  his  rents  In  full  fs  not  enti- 
tied  to  parfcipate  m  compensation  received  by  his  put- 
needar for  loss  suffered  l.y  the  latter  In  consequence  of 
.wotks  bem-  erected  on  land  included  in  the  putnee. 


•  1  hat  was  a  matter  between  the  putneedar 
and  the  Company,  wiih  which  the  zemindar 
who  receives  his  rents  in  full  has  no  cod- 
cern.  To  say  that  the  land  has  suffered 
some  mjury,  of  which  the  possible  conse- 
quence  might  be  that  ai  a  sale  of  the  putnee 
a  dilhculty  may  arise  as  to  finding  a  pur- 
chaser at  an  adequate  price,  is  a  circumstance 
involving  a  contingency  too  remote  lo  be 
taken  into  consideration  at  present. 


The    special    appeal    is    dismissed 
costs. 


V^I 


th 


The  4th  June  1868. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges. 

Mahomedan  law— Marriage  in  guardian*s 

absence. 

Case  No.  2865  of  1S67. 

I  Special  Appeal  from  a  decision  passed  by 
\  the  Principal  Sudder  Ameen  0/  JHymen- 
Singh,  dated  the  6th  August  iSOj,  rer-ers- 
ing  a  decision  passed  '  by  the  Afoonsiff 
of  that  District,  dated  the  2nd  FebruaTy 
rS66.. 

Kaloo  Shaikh  (one  of  the  Defendants). 

Appellant, 

7'ersus 

Gureeboollah  Shaikh  (PiaintifT),  Respoudent. 

Baboo  Debendro  Narain  Rose  for  Appellant. 

No  one  for  Respondent. 


rajah  (plaintiff)  is  not  entitled  to  V^n\^^;,\  r^t.^rrt^xT^l:^ ^,^\T^^^^^^ 

in  the  compensation  received  bv  the  H.fil^      "hero  a  nearer  guardian  ?v,Tr'. "fit" '!.'"**  '^"f"' 


in  the  compensation  received  bv  the  defend 
ant  in  this  case.     This  was  not  a  case  for 

ands    taken    by    the     Railway     Company 
through  the  instrumentality  oi  Governr^ent 
whereby  the  land  was  taken  iwav  aliogethe 

rem  the  putneedar  and  from  the  siiperio 
landlord,  and   thfe   assets   of  his  zemindarv- 
reduced  in  consequence  ;  but  the  land  was 
taken  by   the    Railway    Company   from     he 
putneedar.  and  the  putneedar  received    from 

he  Railway   Company   a   compensation  for 

he  loss  suffered  by  her  in  consequence  o 
the^^erection  of  the  Companys  wo^rks  there- 


whe^e  a  nearer  .uardlaT^aspreciXd  ^:  ahrcXl 


Kemp  7.— Tins  was  a  suit  for" the  disso- 
ution  of  a  marriage  as  contracted   without 
the  consent  of  the  legal  guardian  of  the  ladv 
who  IS  a  minor. 

The  plaintiff  is  the  brother  of  the  ladv's 
grandfather  and  he  is  now  in  jail  under 
conviction  for  murder. 

The  first  Court  di*smissed  the  suit  In 
appea     the  Principal  Sudder  Ameen.  Mo„l^ 

1^'e   !r'°'rc''^,''^^  ^'^^'•^^d   ^he  S. 
I  he    I'nncipal    Sudder    Ameen    held    that 
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it  was  provided  by  the  Mahomed  an  law 
that,  if  a  minor  be  married  by  such  a  guardian 
as  a  mother  in  the  presence  of  a  nearer 
gaardian,  such  marriage  would  not  be  valid, 
unless  it  receive  the  sanction  of  the  nearer 
^irdian. 

The  effect  of  the  Principal  Sudder  Ameen's 
decree  is  that  the  plainliff  is  at  liberty  to 
contract  a  marriaqe  for  the  ladv  with  some- 
bodv  else. 

The  nearest  guardian,  now  living,  of  the 
minor  is  undoubtedly  the  plaintiff,  but  he 
has  never  taken  any  interest  in  the  minor, 
and  has  hitherto  deserted  her.  IMoreover, 
be  is  in  jail,  and  it  is  not  probable  that  he 
vili  ever  come  out  of  jail.  The  plaintiff 
being  precluded  by  his  absence  from  acting, 
the  marriage  contracted  by  the  mother  and 
giandmother  of  the  minor  is  lawful.  (See 
P>ge  49,  Bailiie's  Mahomedan  Law.) 

The  present  marriage  is  not  represented 
lobe  an  unsuitable  one,  and  we  see  no  good 
reason  for  declaring  it  to  be  anything  but 
a  valid  marriage. 

We  reverse  the  decision  of  the  Principal 
SudJer  Ameen,  and  restore  that  of  the  first 
Court. 


The  4ih  June  1868, 


Present : 


The  llon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges. 

Intervention—Section  77,  Act  X.,  1859. 

Case  No.  2S59.of  1867  under  Act  X.  of 

'859. 

^ptdal  Appeal  from  a  decision  passed  by  the 
Jud^e  of  Hooghty,  dated  the  r^th  August 
/•^'>7,  affirming  a  decision  passed  by  the 
r^tputy  Collector  of  Serampore,  dated  the 
31  ff  May  i86j. 

Rajkristo  Bhuttacharjee  (Plaintiff), 
Appellant, 

versus 

N'obcen  Chung  (Defendant)  and  another 
»<M»iecior),  Respondents. 


Baboo  Mohendro  Lai  I  Shome  for  Appellant. 
No  one  for  Respondents. 

The  intervention  contemplated  by  Section  77,  Act 
X.  of  1859,  is  not  that  of  a  party  claiming  to  be  the 
tenant,  but  that  of  a  part}'  who  claims  the  right  to  re- 
ceive the  rent. 

Kemp,  J. — This  was  a  suit  for  rent  for 
a  sum  below  100  rupees.  The  defendant  was 
duly  served,  and  did  not  appear.  The  plaint- 
iff proved  his  claim,  and  obtained  an  ex- 
par  te  decree. 

A  third  party  (special  respondent)  inter- 
vened, stating  that  he  was  the  ryot  of  the 
plaintiff,  and  not  the  party  sued  as  defendant. 
The  Deputy  Collector,  in  the  first  instance, 
refused  to  admit  the  intervenor  under  Sec- 
tion ']'] ;  biu,  under  directions  of  the  Col- 
lector on  appeal,  he  admitted  the  intervenor, 
and  gave  the  plainliff  a  decree  against  the 
intervenor. 

On  appeal  by  plainliff,  the  Judge  held 
that  no  appeal  would  lie  to  his  Court,  as  no 
question  of  right  had  been  determined. 

Plaintiff  appeals.  We  think  that  the  pro- 
ceedings of  the  Collector  in  this  case  were 
illegal,  and  that  the  decision  of  the  Deputy 
Collector  decreeing  the  plaintiff's  claim 
against  the  original  defendant  was  a  proper 
decree. 

The  intervenor  could  not,  under  Section 
77,  Act  X.,  intervene  on  the  ground  that 
he  was  the  tenant,  and  not  the  party 
sued.  Under  Section  "jt,  the  only  interven- 
tion that  is  contemplated  is  that  of  a  party 
who  claims  the  right  to  receive  the  rent  of 
the  land  or  tenure.  The  case  of  a  part^ 
who  avers  that  he  is  the  parly  who  ought 
to  pay  rent  to  the  plainliff,  and  not  the 
party  who  has  been  sued,  does  not  fall  with- 
in the  purview  of  the  Section.  The  inter- 
venor is  not  prejudiced  b\*the  ex-par te  decree 
obtained  by  the  plainliff  against  the  original 
defendant. 

The  decisions  of  the  Judge  and  Collector 
are  reversed,  and  the  original  decision  of  the 
Deputy  Collector  decreeing  the  case  ^.v- 
parte  is  restored  with  costs. 
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The  4ih  June  1868. 


Present : 


i< 


The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 


Shareholder's  title  to    property    settled    with 
Government — Shareholder's  right  of  possession. 


Case  No.  250*4  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sitdder  Ameen  of  Sarun, 
dated  the  i6th  May  iS6y,  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  23rd  March  1866, 

Bunwaree  Singh  (Defendant),  Appellant, 

versus 


Ramanoogra  Singh  and  others. (Plaintiffs), 

Respondents. 

Baboo  Doorga  Doss  Butt  for  Appellant. 

Mr,  R.  T.  Allan  and  Baboo  Unnoda 
Pershad  Banerjee  for  Respondents. 

In  a  case  in  which,  after  resumption  of  certain  land, 
one  of  the  shareholders  {B)  alone  appeared  at  the  time 
of  settlement,  and  enga«jed  with  Government  as  on 
behalf  of  himself  and  the  co-sharers  who  wfere  men- 
tioned in  the  roobokaree  of  settlement,  it  was  held  that 
the  title  of  any  other  shareholder  to  the  property  as 
against  By  under  this  settlement,  accrued  from  the  date 
on  which  B  took  the  settlcmentj  but  the  right  of  such 
other  shareholder  to  possession  and  enjoyment  only 
commenced  when  he  came  in  and  asked  to  have  the 
benefit  of  ITs  bargain. 

Phear,  J, — In  pronouncing  judgment  in 
this  case,  the  Principal  Sudder  Ameen  said 
that,  "  when  the  oerpetual  settlement  was 
*'  made,  one  of  several  shareholders,  namely, 
"  Bunwaree  Lall,  alone  appeared  and  en- 
*' gaged  with  Government.  Such  engage- 
*'  ment,  of  course,  must  be  considered  as  for 
"  all  shareholders  who  have  heritable  right  : 
**even  the  Collector  in  his  bundobustee 
"  roobokaree  described  and  debited  the 
*•  rights  and  interests  on  the  shares  of  the 


said  co-parceners  in  pursuance  of  Regu- 
•'  lation  VII.  of  1862."  We  understand  that 
to  mean,  shortly,  that  the  Lower  Appellate 
Court  found  as  a  fact  on  the  evidence 
that,  at  the  lime  of  the  settlement  in  i8>8, 
the  defendant  Bunwaree  Lall  took  the  set- 
tlement as  on  behalf  of  himself  and  the 
co-shareholders  who  were  mentioned  in  the 
roobokaree  of  settlement ;  and  this  findinjsr 
certainly  may  be  supported  by  the  evidence 
on  the  record, 

Now,  the  grounds  of  special  appeal  are 
three,  and  none  of  them  impeach  the  cor- 
rectness, either  in  law  or  fact,  of  this 
finding.  We  must,  therefore,  take  it  to  re- 
present the  foundation  upon  which  the 
rights  of  the  plaintiff  in  this  suit  rest. 
Wiih  this  view,  turning  to  the  grounds  of 
special  appeal,  we  find  that  the  first  is  :  "The 
"  Principal  Sudder  Ameen  was  wrong  in 
"  ruling  that  the  suit  was  not  barred.*'  Rui 
we  think  that  this  objection  cannot  be  main- 
tained. It  seems  to  us  that,  if  the  defendant 
Bunwaree  did  take  the  settlement  in  1858, 
in  the  way  in  which  the  Principal  Sudder 
Ameen  finds  that  he  did,  the  plaintiff's  right 
to  the  property  as  against  the  defendant 
under  the  settlement  accrued  from  that  date ; 
and  as  the  suit  was  brought  in  1866,  only  8 
years  afterwards,  we  think  that  the  suit  is 
not  barred. 

The  second  ground  o\  special  appeal  is, 
that  '•  the  plaintiff  cannot  now  claim  a  share 
'*  of  the  property  which,  by  the  act  of 
"resumption,  ceased  to  be  family-property, 
**  when,  after  repeated  calls  of  Government, 
'^  he  did  not  think  it  worth  while  to  take 
'*  settlement,  waived  his  right  to  it,  and 
*'  acquiesced  in  the  adverse  possession  of 
"  the  defendant."  This  objection  is  at  once 
disposed  of  by  the  finding  of  the  Principal 
Sudder  Ameen,  as  we  have  said  that  wo 
understand  it,  because  the  conclusion, of 
fact  that  he  arrives  at  is,  that  the  defend- 
ant took  a  settlement  in  the  year  1858  for 
the  benefit  of  the  plaintiff  and  the  other 
shareholders.  Consequently,  the  conduct  of 
the  plaintiff — before,  and  up  to,  and  at  that 
time — is  entirely  immaterial,  and  can  have 
no  effect  upon  his  rights  as  resting  upon  the 
foundation  of  this  settlement. 

The  third  objection  is,  that,  "  when  the 
defendant  himself  took  settlement,  paid 
the  rent  himself,  and^is  in  possession  with 
the  honest  belief  of  the  validity  of  his 
own  right,  he  cannot  at  all  be  made  liable 
''  for  wassilal — at  least  not  for  8  years." 
This  objection  is  in  substance  a  good  one. 
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A  claim  for  wassilat  is  always  of  the  nature 
of  a  claim  for  damages ;   and   in  order  to 
cniiiie  a  claimant  to  wassilat,  he  must  make 
out    that    he     has    been    deprived    by  the 
wrongful    act    of    the     defendant    of    the 
DAlural  profits  and  enjoyment  of  the   pro- 
perty, which   he  would  have  had  if  it  had 
not  been  for  that  conduct  of  the  defendant ; 
and  that,  consequently,    he  is  entitled  to  be 
reimbursed  the  loss  which  the  defendant's 
conduct  has  caused  him.     It  seems  to  me 
ihat,  on  the  finding  of  the  Lower  Appellate 
Court,  as   well   as  that  of  the   first  Court, 
and,  indeed,  we  may  add,  we  believe  by  the 
admission  of  the  Advocate  of  the  respondent 
himself,  that  there  is  no  ground  in  this  case 
for  saying  that,  up  to  the  time  of  the  com- 
mencement of  this  suit,  the  defendant  has 
by  any  overt   act  kept  the  plaintiff  out  of 
the  enjoyment  and  fruition  of  the  property 
which  he  now  seeks  to  obtain.     Indeed,  we 
do  not  think  that  the  plaintiff's  title  to  the 
property   under  the  settlement   effected    by 
the  defendant  gave  him  a  right  to  possession 
mmediatfly   on    the    settlement.     It    seems 
to  us  that  the  plaintiff's  right  to  possession 
and  enjoyment  ojily  commenced   when   he 
came  in  and  asked  to  have  the  benefit  of  the 
defendant's  bargain. 

We  therefore  think  that  the  Principal 
Sadder  Ameen  had  no  ground  in  law  upon 
which  he  could  award  wassilat,  and  in  that 
respect  it  seems  to  ns  that  his  judgment 
ought  to  be  modified.  The  decree  of  the 
u>*v  Appellate  Court  is,  therefore,  con- 
tirmed,  except  in  so  far  as  it  directs  payment 
of  wassilat ;  and  in  that  respect  it  is  re- 
versed. Each  parly  will  pay  his  own  costs 
ia  this  appeal. 


The  5th  June  iS^^^S 
Present  : 

The  llon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
JuUice,  and  the  Hon'ble  G.  Loch  and 
L.  S.  Jackson,  Judges. 

Umitation— Cause  of  action— Talookdar  who 
is  also  porchaser— Merger. 

Case  Xo.*i8  of  1867. 

Appeal  under  Section  X  V.  of  the  Letters  Pat- 
tnl  of  28th   December  186$,    against  the 


judgment  of  the  Honble  H.  V.  Bay  ley 
and  the  Hon  tie  J,  B.  Phear,  tico  of  the 
fudges  of  the  Court,  dated  the  gth 
September  iSOy,  in  Special  Appeal  No, 
j-/^  of  1 86 J,  from  a  decree  of  the  Zillah 
Court  of  Nuddea,  dated  the  i  ith  Decem- 
ber iS66f  the  said  fudges  having  been 
equally  divided  in  opinion. 

Womesh  Chunder  Goopto  (Plaintiff), 
Appellant^ 

versus 

Raj  Narain  Roy  (Defendant),  Respondent. 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboo  Srecnath  Doss  for  Respondent. 


A  let  an  under-tenure  to  Z^,  which  under-tenure  was 
sold  for  arrears  of  rent  under  Section  105,  Act  X.  of  1859, 
and  bousfht  in  by  A .  Oa  proceed!  nsj  to  take  possession, 
A  found  that  C  had  trespassed  upon  the  under-tenure 
during^  B^s  tenure,  and  had  held  possession  for  more  than 
12  years.  A  sued  to  recover  possession  of  the  under- 
tenure,  and  it  was  held  by  the  senior  Judgfe  of  the  Division 
Bench  (^rtj/ns  7.)  that /I '5  cause  of  action  was  the  act 
of  dispossession  by  C,  and  the  suit  was  barred,  more  than 
1 2  y  ears  having  elapsed,  and  that  A 's  right  to  sue  was  not 
affected  by  the  fact  that  ^'.v  tenure  was  still  running. 
The  junior  Judge  (Phcnry  J.)  held  that  the  suit  was  not 
barred,  that  the  cause  of  action  to  A  accAied  when  he 
obtained  back  the  property  at  the  auction-sale,  and  that 
during  the  period  of  encroachment  the  cause  of  action 
did  not  arise  to  B,  and  pass  from  B  io  A  during  the 
time  the  putnee  lasted,  tne  putnee  entirely  disappearing 
in  the  superior  title  of  zemindar-vendee. 

Held  by  the  Appellate  Court,  in  confirmance  of  the 
view  of  Phrar,  7".,  that  the  cause  of  action  to  A,  who 
was  a  purchaser  of  an  estate  free  from  incumbrances 
against  C,  who  was  a  trespasser  and  had  encroached  on 
B,  the  defaulter,  must  be  taken  to  accrue  at  the  same 
time  as  his,  A's  right  to  turn  out  under-tenants  of  the 
defaulter,  r/^.,  from  the  time  of  the  purchase  of  the 
tenure  of  the  defaulter ;  and  the  fact  that  A  was  both 
talookdar  and  purchaser  did  not  prevent  him  from  ex- 
ercising the  same  rights  as  any  other  purchaser  would 
be  entitled  to  do. 

Queere. — Whether  the  doctrine  of  merger  applies  to 
lands  in  the  Mofussil  in  this  country. 

The  following  are  the  jjtdgmenls  of  the 
Division  Bench  : — 

Phear,  J. — ThE  suit  is  brought  to  recover 
possession  of  a  small  piece  of  ground.  It 
seems  that  the  plaintiff  had  granted  a  putnee 
of  certain  land,  including  the  land  in  suit,  to 
one  Damoodur  Chunder  Roy,  and  ultimately 
this  putnee  was  sold  by  auction  for  arrears 
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of  rent,  when  it  was  bought  in  by  the  plaint- 
iff himself.  This  occurred  on  the  6ih  Sra- 
bun  1269.  On  proceeding;  to  take  khas 
possession  of  the  lands  of  the  putnee,  the 
plaintiff  discovered  that  the  plot  of  the  land 
now  sued  for  had  been  encroached  upon  and 
appropriated  by  the  defendant,  the  owner  of 
a  neighbouring  talook,  during  Daraoodur 
Chunder's  enjoyment  of  the  putnee,  and  the 
plaintiff  accordingly  brings  this  suit  to  re- 
cover his  lost  properly. 

It  is  admitted  that   the  defendants   have 
been  in  wrongful  possession  of  the  land  for 
more  than  12  years  before  the  institution  of 
this  suit.     On  this  arises  the  question  whe- 
ther the  plaintiff's  suit  is  barred  by  lapse  of 
time   or    not — in    other    words,    when    did 
plaintiff's     cause     of     aftion     arise?      The 
Lower  Appellate   Court  has  found  that  the 
plaintiff's  cause  of  action  first  accrued  when 
he  obtained  bac!k  his  property  by  purchase 
at   the   auction-sale,  because   he   could   not 
have   known   earlier   that   the   dispossession 
had    taken    place.     Manifestly    the    reason 
given   for   this  decision  is  erroneous,  inas- 
much as  the  accruing  of  the  cause  of  action 
could  in  no  way  depend  upon,  whether  the 
plaintiff  was  aware  of  its  existence  or  not. 
I   am,  however,  inclined  to  think  that  the 
decision  itself  is  right.     It  seems  to  me  that, 
during  the  pendency  of  the  putnee,  the  plaint- 
iff was  not  entitled  to  the  possession  of  the 
land.     Subjed  to  the  putnee  even  as  against 
a  trespasser,  he  was  only  entitled  to  such 
rents,  profits,  and  privileges  as  were  reserved 
to  him  by  the  pottah  and  the  reversion  of 
the  property  contingent  on  the  event  of  the 
putnee  in  any  way  coming  to  end.     If  this 
view  be  correct,  the  occurrence  of  the  en- 
croachment did  not  give  him  any  right  to  sue 
to    recover    possession,  although    it    might 
have  afforded  him  good  cause  to  sue  for  vindi- 
cation of  his  reversionary  and  other  rights  ; 
and  as  long  as  the  putnee  continued  in  being, 
his  position  relative  to  the  wrong-doer  did 
not  alter.     Consequently,  the  cause  of  adion 
upon  which  the  plaintiff  now  sues  did  not 
accrue  to  himself  daring  the  time  that  the 
putnee  lasted.  Then,  did  it  during  that  period 
accrue  to  the  putneedar,  and  from  him  pass  to 
the  plaintiff  by  the   audion-sale  .?     I  think 
there  is  no  doubt  upon   the  fa£ts  that  the 
right  to  sue  to  ejed  the  trespasser  did  ac- 
crue to  the  putneedar,  when  the  encroachment 
was  first  made ;  and  if  the  present  plaintiff 
now  sues  only  by  reason  of  claiming  through 
the  putneedar,  and  on  the  foundation  of  his 
rights,  then  the  present  cause  of  a^ion  must 
date  back  to  the  time  when  it  accrued  to  the 


putneedar,  and  the  suit  is  clearly  barred  hy 
the  Limitation  Act. 

But  passing  by  the  question,  whether  under 
the  rent-law  the  purchaser,    at  a  sale    of  a 
tenure  for  arrears  of  rent,  takes  with  it  such 
rights  of  action  in  regard  to  it,  and  no  more, 
as  the  defaulting  tenant  possessed  at  the  time 
of  sale,  I  think  that,  in  this  particular  case. 
on  the  completion  of  the  auction-sale,    ihc 
putnee  entirely  disappeared  by  merger  in  the 
superior  title  of  the  zemindar-vendee.     The 
zemindar  could  not  pay  rent  to  himself,  and 
there  was  nothing  in  the  facts  to  keep  the 
tenure  alive  for  the  benefit  of  any  one   else. 
On   the   putnee   thus   ceasing  to  exist,    the 
plaintiff   became   entitled,    not  as  claiming 
through  the  putneedar,  but  by  virtue  of  his 
original  rights  as  zemindar,  to  the  possession 
of   the   lands   in    their  entirety   which    had 
been  originally  granted  in  putnee.      In  this 
state  of  things,  the  withholding  possession 
from  him,  which  is  attributed  to  the  defend- 
ants,  constitutes   a    new    cause    of    action, 
and    is   not   simply  a  continuance   of   that 
which  had  before  accrued  to  some  other  per- 
son.    The  defendant's  trespass  is  a  violation 
of  the  plaintiff's  right  of  possession,  which 
he  is  entitled  to  maintain  by  action  quite 
independently  of  the  fact  that  the  trespass 
in  question  is  also  only  a  persistence  in  that 
which  was  before  a  violation  of  the  putnee- 
dar's  right  of  possession.     The  violation  of 
right  in  the  two  instances  is  not  one  and  the 
same  thing,  because  the  two  rights  of  posses- 
sion are  themselves  distinct.'   The  zemindar 
does  not  acquire  his  right  of  possession  from 
the  putneedar,  but  he  does  so  as  a  conse- 
quence of  the  putneedar's  tenure  and  rights 
all   falling   to  the  ground.     I  assume  that, 
during  the  existence  of  the  putnee,  until  ihe 
sale  for  arrears  of  rent,  the  plaintiff  was  not 
in  any  way  ousted  of  his  zemindar's  rights, 
for  had  the  putneedar  disclaimed,  or  paid  his 
rent   to    another   person,    inasmuch   as,'  in 
either  of  these  events,  the  zemindar  ^ould 
have   acquired    immediate   right  of  posses- 
sion,   his   right   of   action   against  the  tres- 
passer would  have  accrued  at  the  same  time, 
and   the   period   of   limitation   would    have 
commenced  to  run  accordingly. 

On  the  whole,  therefore,  1  think  that  the 
decision  of  the  Lower  Appellate  Court  is 
right,  and  that  the  appeal  ought  to  be  dis- 
missed with  costs.         ^ 

Bay  ley,  J, — I  much  regret  that  I  cannot  ^ 
concur  in  this  judgment,  and  differ  from  my 
learned  brother  Phear  with  much  difTidencc. 
But   in    this   case,  I  think,    the    zennindar, 
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tfaoagh  purchaser  of  the  putnee,  is  barred, 
because  the  cause  of  action  is,  in  my  view, 
the    act    of    dispossession     which     admit- 
tedly took   place  12    years  before   suit.     I 
pass  over  one  plea  addressed  to  us,  viz..  that 
ibe  caase  of  action  is  the  date  of  the  know- 
ledge by  the  zemindar  {a/ler  his  purchase  of 
the  putnee)   of  the   adverse    possession   of 
a  ihird  parly.     I  do  so,  as  we  are  agreed 
that  such   knowledge  does   not   create   the 
cause  of  action.     The  question  we  have  to 
decide  is,  whether  the  other  plea  taken  by 
the  zemindar,    viz.,    that    as   purchaser   he 
has  a  right  to  have  the  putnee  in  the  state  it 
was  when   originally  created,  and  that  no 
caase  of  action  arises  to  him  till  the  date  of 
his  purchase,  is  correct  or  not.     He  is,  it  is 
true,  the  purchaser ;  bat  it  is  also  true  that 
be  remains,  notwithstanding,  just  as  much  the 
KBttindar  as  ever.     It  is  not  seriously  con- 
tended before  us  that,  if  he  were  the  zemin- 
dar o«/v,  and   not  the  zemindar  and   pur- 
chaser combined,  he  would  not  be  barred. 
Now,  the  adverse  possession   by  the   third 
pany  is  of  the   lands  the  proprietary   right 
of  which,  during  the  whol^  period  of   ad- 
verse possession,    remained  with  the    same 
zemindar.    The  intermediate  putnee-right  to 
collect  the  rents  and  take  the  profits  would 
not  in  any  way  affect  the  zemindar's  propria- 
Ury  right.      On   that    right    being    inter- 
fered with  by  a  third  party  having  adversely 
held  possession  of  the  lands  of  the  zemindar 
proprieior,  the  cause  of  action  arose,  /.  tf., 
whenever    the     adverse     possession     com- 
menced. 

h  is  said  thai  the  zemindar  could  not  sue 
while  the  putneedar  had  the  putnee.     But  I 
think  this  is  not  so.     The  zemindar  could,  in 
my  view,  have  always  sued,   whether  there 
was  a  putnee  or   not,  for  a  declaration  of 
his  proprietary  rights  against  the  third  party 
in»adverse  possession.     His  doing  so  would 
not  affect  the  putneedar's  lease,  and  then  the 
lemindar  might,  indeed,  if  he  got  a  decree, 
make  over  the  land  to  the  putneedar's  posses- 
sion.   As  the  zemindar  did  not  do  what,  in 
my  opinion,  the  law  allowed  him  to  do,  and 
what  the  acl  of  dispossession   by   a   third 
party  called  upon  the  zemindar  2i^  proprietor 
to  do,  limitation  must,  1  hold,  bar  the  suit. 
1  would,  therefore,  decree  this  appeal. 

The  judgmen/s  on  the  present  appeal  were 
delivered  as/oUoivs  : — 

Peacock,  C.  ^.—This  suit  was  brought 
by  the  plaintiff  to  recover  possession  of  a 
piece. of  ground  which  was   originally   in- 
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eluded  in  an  under-tenure  granted  by  plaint- 
iff. The  tenure  is  called  in  the  judgments 
a  putnee- tenure,  but  in  strictness  it  was  not 
a  putnee-lenure,  the  talook  of  the  plaintiff 
not  being  an  estate  in  respect  of  which  he 
paid  revenue  to  Government.  The  under- 
tenure  was  put  up  to  sale  in  execution  of  a 
decree  of  the  Revenue  Court  for  an  arrear 
of  rent  due  in  respect  of  it,  and  the  plaintiff 
himself  purchased  the  under-teruire  at  that 
sale.  Upon  seeking  to  recover  a  portion  of 
the  land  which  is  the  subject  of  this  suit 
from  the  defendant,  the  latter  set  up  an  ad- 
verse possession  for  upwards  of  12  years, 
and  contended  that  ihe  plainiiff  was  barred 
by  limitation. 

This  plea  cannot  be  supported  if  the 
plaintiff's  right  of  action  accrued  when  he 
purchased  the  under-tenure,  and  the  defend- 
ant cannot  avail  himself  of  limitation  unless 
the  period  during  which  the  defendant 
occupied  adversely  to  the  under-tenant  can 
be  taken  into  consideration. 

The  Moonsiff  held  that  limitation  was  not 
a  bar,  and  the  Judge  upheld  his  decision, 
saying  that  it  was  unnecessary  to  consider 
whether  the  under-tenure  was  sold  free  from 
incumbrances  or  not,  inasmuch  as,  when  the 
plaintiff  purchased  the  tenure,  it  merged 
in  his  larger  interest. 

Upon  appeal  to  this  Court,  Mr.  Justice 
Bayley,  who  was  the  senior  Judge,  held  that 
the  suit  was  barred  by  limitation  ;  the  other 
Judge,  Mr.  Justice  Ph?ar,  considered  that 
the  decision  of  the  Lower  Courts  was 
correct,  and  that  the  plaintiff  was  not  barred. 
His  opinion  was  also  founded  upon  the 
doctrine  of  merger,  and  he  did  not  enter 
into  the  question  whether  the  under-tenure 
was  sold  free  from  incumbrances. 

My  own  impression  is  that  the  doctrine  of 
merger  does  not  apply  to  lands  in  the 
Mofussil  in  this  country.  If  it  applies,  the 
under-tenure  would  have  merged  even  if  the 
plaintiff  had  purchased  from  the  original 
holder  of  it ;  so  it  would  have  merged  if  the 
plaintiff  had  purchased  subject  to  incum- 
brances created  by  the  under-tenant ;  but  it 
is  clear  that,  in  either  ©f  the  cases  above 
supposed,  the  purchase  would  not  have 
freed  the  under-tenure  from  all  incumbrances 
created  by  the  under-tenant.  If  the  under- 
tenure  had  been  clearly  bought  subject  to  in- 
cumbrances created  out  of  it,  it  does  not  ap- 
pear to  me  to  be  at  all  clear  that  the  plaintiff 
would  have  had  any  remedy  to  recover  the 
rents  due  under  any  tenure  created  out  of 
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such  iinder-tcnnre.  If  the  undcr-tenure  it- 
self were  merged  in  the  original  tenure  oul 
of  which  it  was  created,  the  consequence 
would  be  that  the  plaii.lilT  would  be  bound 
by  a  tenure  created  out  of  the  under-tenure 
without  having  any  remedy  to  recover  the 
rent  uftder  such  tenure.  I  believe  it  is  the 
practice  in  this  country  for  zemindars  to 
purchase  and  keep  on  foot  pulnee-talooks 
without  the  necessity  of  adopting  the  prac- 
tice, which  is  folJowcd  in  England,  of  pur- 
chasing such  talooks  in  the  name  of  a 
trustee  to  prevent  the  merger  of  them.  If 
the  doctrine  of  merger  applies,  a  zemindar 
could  not  purchase  and  hold  a  putnce-tenure 
in  khas  possession. 

The  Judge,  in  support  of  his  view,  cited 
a  case  \\hich  was. decided  by  the  late  Sudder 
Court  in  i8-,6.  1  do  not  find  that  case  re- 
ported, and  1  understand  that  there  are  rul- 
ings to  the  contrary.  If  it  were  necessary 
to  determine  the  (juestion  upon  the  point  of 
merger,  it  would,  I  think,  be  well  to  refer 
the  case  to  a  Full  Bench  to  determine  the 
question.  It  appears  to  me,  however,  that, 
without  reference  to  the  doctrine  of  merger, 
the  plainlifT  is  not  barred  by  limitation. 

It  is  said  that  the  sale  look  place  under 
Section  105  of  Act  X.  of  1S59,  which  enacts 
that,  if  a  decree  be  for  an  arrear  of  rent  due 
in  respect  of  an  under-tenure,  which,  by  the 
title-deeds  or  the  custom  of  the  counirv,  is 
transferable  by  sale,  the  judgment-creditor 
may  make  application  for  the  sale  of  the 
tenure,  and  the  tenure  may  thereupon  be 
brought  to  sale  according  to  the  rules  for 
the  sale  of  under- tenures  for  the  recoverv  of 
arrears  of  rent  due  in  respect  thereof  con- 
tained in  any  law  for  the  time  being  in 
force. 

It  is  said  that  Section  15  of  Regulation 
VII.  of  1799,  having  been  repealed  by  Act 
X.  of  1859,  was  not  in  force  at  the  timeWhen 
the  sale  of  the  under-tenure  took  place  in 
this  case,  and  that  there  is,  therefore,  no  law 
under  the  provisions  of  which  the  sale  was 
free  from  incumbrances. 

In  the  Full  Bench  case,  which  has  been 
referred  to  from  VII.  Weekly  Reporter, 
page  260,  it  was^  held  that  a  sale  for 
arrears  of  rent  under  Section  105  of  Act  X. 
of  1859  *s  not  free  from  incumbrances 
created  by  the  defaulter  before  the  sale,  un- 
less the  right  of  selling  or  bringing  to  sale 
the  tenure  for  an  arrear  of  rent  has  been 
specially  reserved  by  stipulation  in  the 
engagement  interchanged  on  the  creation  of 
the  teniu-e. 


In  this  case,  there  was  a  stipulation  in 
the  grant  of  the  under-tenure,  that,  if  the 
tenant  should  not  pay  the  rent  reserved 
voluntarily,  the  grantor  might  realize  the 
same  by  putting  in  force  the  provisions  of 
Act  VIII.  of  1859.  That  was  a  stipulation 
which  brings  this  case  within  the  exception 
mentioned  in  the  Full  Bench  case  to  which  I 
have  adverted. 

It  has  been  pointed  out  that  Section  15  of 
Regulation  VII.  of  iJvQ.  upon  which  the 
Court  relied  in  the  Full  Bench  case,  has 
been  repealed  by  Act  X.  of  1859,  and  there- 
fore I  will  consider  the  case  without  adven- 
ing to  the  Full  Bench  case,  in  order  that  we 
mav  sec  how  it  stands. 

Regulation    VIII.     of    1S19     applies    to 
putnee-talooks,    and    n«  t   to    under-tenures, 
such  as  that  which  is  the  subject  of  the  de- 
cision in    this   action,    but   1  think  the  fair 
and  reasonable  interpretation  of  the  stipula- 
tion  that  the  grantor  might  realize  his  rent 
by  putlinp:  in  force  the  provisions  of  Regu- 
lation   Vllf.    of    1819    is,    that  the  p^ranior 
should    be   at  Jiberty   to    exercise,   for   the 
enforcement  of  the  payment  of  rent  under 
the  under-tenure,  the  same  provisions  as,  by 
Regulation  VIII.  of  1819,  are  apf)licable  to 
puinec- tenures,  and   that  the  stipulation  in 
substance   amounted    to  an  agreement  that 
the  grantor  should  be  at  liberty  to  sell  the 
under  tenure  free  from  all  incumbrances. 

Now,  it  has  been  held  by  the  late  Sudder 
Court  in  the  decisions  for  1850,  page  849, 
that  the  purchas?r  of  a  tenure  sold  free  from 
incumbrances  is  not  barred  by  limitation 
from  turning  out  a  trespasser,  ahhough  he 
may  have  had  adverse  possession  for  more 
than  1 2  years  before  the  sale  of  the  tenure ; 
and  it  appears  to  nje  to  be  only  reasonable 
and  just  that  the  cause  of  action  to  a  pur-, 
chaser  of  an  estate  free  from  incumbrances 
against  a  person  who  has  trespassed  on  the 
defaulter  should  be  deemed  to  have  accrued 
at  the  same  time  as  his  rigiit  to  turn  out 
an  under-tenant  of  the  defaulter,  viz  y  from 
the  tiiTie  of  the  purchase  of  the  tenure  of  the 
defaulter. 

It  is  contended  that,  as  the  defendant  was 
a  mere  trespasser,  he  was  not  bound,  as 
grantees  of  the  defaulter  would  have  been, 
by  the  stipulation  that  tlie  grantor  might  sell 
free  from  incumbrances.  But  suppose  the 
stipulation  had  been  thaft  the  grantor  should 
be  at  liberty  to  re-enter  and  avoid  the  under-  ^ 
tenure  altogether,  1  apprehend  that  a  tres- 
passer upon  the  defaulter  would  be  so  far 
bound  by  that  agreement  that  the  grantor 
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opon  avoiding   ihe    lease   would   acquire  a 
right  of  act! an  to  turn  out  the  trespasser. 

If,  during  the  existence  of  the  under-tenure, 
liie  under-tenant  allowed  the  trespasser 
to  encroach  upon  the  lands  included  in  the 
ander-ienurc,  and  to  hold  adversely  for  up- 
wards of  12  years  ckiring  the  existence  of 
ibe  under-tenure,  the  grantor  of  the  under- 
tCDure,  upon  default  of  the  payment  of  rent, 
voald  be  at  liberty,  under  Section  112  of 
Ad  X.  of  1S59,  to  distrain  the  crops  growing 
tt()OQ  the  land  which  had  been  encroached 
upon,  notwithstanding  ihe  trespasser  might 
have  held  adverse  possession  for  more  than 
12  rears  as  against  the  defaulter.  That  is 
merely  upon  the  ground  that  the  land  held 
by  the  trespasser,  notwithstanding  the  en- 
croachment and  the  Statute  of  Limltaiion,' 
siill  remains  part  of  the  under-tenure. 

Section  11  of  Regulation  VIII.  of  1S19 
says  that  no  transfer  by  sale,  gift,  or  other- 
vise  shall  be  permitted  to  bar  the  indefea- 
sible right  of  the  zemindar  to  hold  a  tenure 
of  bis  creation  answerable  in  the  state  in 
which  he  created  it  for  the  Tent,  which  is, 
in  tad,  his  reserved  properly  in  the  tenure. 

When  a  putnee  is  sold  by  a  zemindar 
onder  Regulation  VIII.  of  18 tq  for  arrears 
of  rent,  it  is  sold  in  the  state  in  which  it 
was  created,  and  the  purchaser  is  eniiiied 
to  have  it  in  the  state  in  which  it  was 
created,  notwithstanding  any  under-tenure 
which  may  have  been  created  by  the  defaulter, 
and  notwithstandin)^  any  encroachments  by 
treiipajvsers  upon  the  holders  of  such  under- 
tenures.  He  has  a  right  to  turn  out  under- 
tenants, and  he  is  entitled  to  turn  out  persons 
*bo  have  encroached  upon  the  defaulter. 

If  the  defendant  in  this  case  had  encroach- 
ed upon  the  defaulter  only  a  year  before 
the  sale,  the  purchaser  would  have  had  a 
ngh\  to  turn  him  out.  That  is  not  disputed  ; 
bat  it  is  said  that  the  purchaser  cannot  turn 
out  the  trespasser  now,  because  he  is  barred 
by  limitation ;  or,  in  other  words,  because 
be  did  not  bring  his  action  within  12  years 
Innn  the  time  at  which  his  cause  of  action 
accroed. 

It  appears  to  me  that  the  cause  of  action 
of  a  purchaser  of  a  tenure  sold  free  from 
incumbrances  under  a  sale  for  arrears  of  rent 
due  in  respect  of  it  accrues  when  he  pur- 
chases it,  and  not  before. 

If  the  grantor  is  entitled  to  make  the 
ttnder-tenure  answerable  for  arrears  of  rent 
in  the  state  in  which  he  created  it,  and  to 
*«11  it^  for  that  purpose  free  from   incum- 


brances, the  purchaser's  right  to  hive  it  in 
th}  state  in  which  it  was  created  accrues 
when  he  purchases  it. 

Mr.  Justice  Bayley  thinks  that  the  plaint- 
iff's cause  of  action  accrued  when  the 
trespass  was  committed  upon  his  tenant,  and 
he  says  that  he  might  have  sued,  notwith- 
standing; the  tenure,  to  have  it  declared 
that  the  land  upon  which  the  trespass  had 
been  committe  1  was  part  of  the  estate  in- 
cluded in  the  tenure. 

Assuming    that    he    could    have   brought 
such  an  action,  it  would  have  been  merely 
for  a  declaration  of  right,  and  not  for  reliefs 
a  very  different  cause  of  action  from  that 
which  he  has  instituted  to   recover  posses- 
sion.     The  difli:ulties  and  dangers  of  ze- 
mindirs  would  be  great  if  they  were  bound  to 
sue  for  declarations  of  right  whenever  they 
should  discover  any  person  other  than  the 
tenant  in  possession  of  any  part  of  the  land 
included  in  a  putnee-ienure.     They  would 
have  no  means  of  knowing,  and  no  means, 
that  i  am  aware  of,  of  coinpelting  either  the 
tenant    or    the   trespasser   to   inform   them 
whether  the  person  in  occupation  was  there 
with  the  consent  of  the  holder  of   the  te- 
nure or  an  under-tenure  derive!  from  him.  or 
merely  as  a  trespasser.     To  hold  that  a  grantor 
i.-?  bound  to  sue  immediately  a  trespass  is 
committed  upon  his  tenans  and  that  he  will 
be  bound  by  limitation  if  he  does  not  sue 
within    12    years    from    the    time    that    the 
trespass    was    first   commillcd,    woul  i    open 
such  a  door  to  frau^i  and  collusion  between 
tenants  and   trespassers   that   the   zemindar 
or  land  owner,  when  he  seeks  to  enforce  the 
payment  of  his  rent,  would  often  find  tres- 
passers, whom,  in  consequence  of  limitation, 
he  could  not  get  rid  of,  in  possession  of  the 
greater  portion  of  the  tenure,  and  who,  as 
soon  as  he  should  have  defeated  the  land- 
owner   by    the    plea    of    limitation,    would 
probably 'share  the   spoil  with   the   default- 
ing   tenant.      Instead    of    granting    under- 
tenures,   tenants   would   allow  their  friends 
and  relations  to  trespass  upon  their  tenures, 
and  thus  protect  them  by  limitation  in  the 
event  of  default  in  payment  of  their  rent. 
But  even  if  tfle  grantor  could,  during  the 
existence  of  the  under-tenure,   have   main- 
tained such  an  action  against  a  trespasser 
upon   his   under-tenant,   it   is   clear  that   a 
purchaser    of    the   under-tenure   could   not 
do  so  before  the  sale;  and  if  not,  how  could 
the   grantor   of   an    under-tenure    sell    the 
under-tenure  in  the   stale  in  which  he  cre- 
ated it,  if  the  purchaser  is  to  be  barred  by 
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limitaiion    against    persons    \Vho    have    en- 
croached upon  the  under-tenant  ? 

In  ihis  case,  the  purchaser  and  the 
talookdar  is  one  and  the  same  person;  but 
as  in  his  capacity  of  talookdar  he  appears 
to  me  to  have  no  greater  right  by  the  doc- 
trine of  merger  than  any  other  purchaser 
would  have  had,  he  is  not  precluded  by  the 
merger  of  purchaser  and  talookdar  in  the 
same  person  from  exercising  the  same  rights 
as  any  other  purchaser  would  be  entitled 
to  do.  1  am  of  opinion  that  his  cause  of 
action  in  this  case  as  purchaser  accrued 
when  his  purchase  was  made,  and  not  at  the 
time  when,  as  talookdar,  his  cause  of  action 
arose  to  sue  for  a  declaration  of  right,  to 
prevent  a  confusion  of  boundaries  upon  the 
termination  of  the  tenure. 

If  the  doctrine  of  merger  did  apply,  the 
plaintiff  is  clearly  not  barred  by  limitation. 
If  it  did  not  apply,  it  is  equally  clear  that  he 
is  not  barred.  Though  Mr.  Justice  Phear 
determined  this  case  upon  the  ground  of 
merger,  I  entirely  agree  with  the  following 
remarks  which  were  made  by  him,  merely 
substituting  the  word  "  under-tenure  '  for 
*'putnee"  used  by  him,  as  the  under-tenure 
was  not,  in  reality,  a  putnee.  He  says :  "  I 
"am,  however,  inclined  to  think  that  the 
"decision  itself  is  right.  It  seems  to  me 
"that,  during  the  pendency  of  the  under- 
**  tenure,  the  plaintiff  was  not  entitled  to  the 
"possession  of  the  land,  subject  to  the 
"  under-tenure  even  as  against  a  trespasser ; 
"  he  was  only  entitled  to  such  rents,  profits, 
"and  privileges,  as  were  reserved  to  him  by 
"  the  pottah  and  the  reversion  of  the  proper- 
"ty  contingent  on  the  event  of  the  under- 
"  tenure  in  any  way  coming  to  end.  If  this 
"view  be  correct,  the  occurrence  of  the 
"encroachment  did  not  give  him  any  right 
"to  sue  to  recover  possession;*  *  *  an  J 
"  as  long  as  the  under-tenure  continued  in 
"  being,  his  possession  relative  to  the  wrong- 
"doer  did  not  alter.  Consequently,  the 
"  cause  of  action  upon  which  the  plaintiff 
"now  sues  did  not  accrue  to  himse//  dutmg 
"  the  time  that  the  under-tenure  lasted  " 

For  these  reasons,  it  appears  to  me  that 
the  judgment  of»the  Division  Bench,  pro- 
nounced in  accordance  with  the  views  of 
Mr.  Justice  Bay  ley,  as  Senior  Judge,  ought 
to  be  reversed  with  costs,  and  the  judgment 
of  the  Zillah  Judge  affirmed  with  the  costs 
of  this  appeal. 

Loch,  J. — I  have  nothing  to  add  to  the 
remarks  which  have  fallen  from  the  Chief 
Justice,  and  I  concur  in  the  judgment 
delivered  by  him. 


Jackson,  y. — I  am  also  of  the  same  opini< 
as  the  Chief  Justice. 

It  is  perhaps  scarcely  necessary,  after  tl 
very  full  judgment  which  he  has  just  deli 
vered,   and   which   appears   to   exhaust   th< 
entire  case,  that   1  should  add  anything  u 
what  he  has  said,  but  as  the  conclusions  a] 
which  I  have  arrived  on  one  or  ivvo  poinisJ 
although     identical    with    what    the     Chie( 
Justice  has  stated,  have  been  arrived  at  oi 
somewhat     different    grounds,     1    think    il 
right,  as  well  as  respectful  to  the  learner 
Judge  whose  judgment  we   are  overruling, 
that    I   should    shortly   state    my   views   oi 
these  points. 

I  most  fully  concur  in  all  that  has  fallei 
from  the  Chief  Justice  in  respect  of  th< 
doctrine  of  merger.  I  am  tiot  aware  oi 
any  solid  foundation  for  the  opinion  that 
that  doctrine  is  any  part  of  our  Mofussil 
law.  It  is  necessary,  therefore,  to  con- 
sider this  case  upon  points  other  than  lh( 
applicability  of  that  doctrine,  upon  which! 
both  the  Zill^i  Judge  and  Mr.  Justice 
Phear  have  raamly  rested  their  judgment. 

It  seems  to  me  quite  clear  that  plaintiff's 
right  to  succeed  in  this  suit  must  depend 
entirely  upon  the  power  of  the  land-owner 
to  sell  the  under-tenure  which  he  had 
created  free  from  all  incumbrances  which 
had  arisen  since  its  creation.  I  observe 
that  the  special  appeal  in  this  case  raised 
no  objection  to  the  sale  under  which  the 
tenure  passed,  and  under  which  all  those 
incumbrances  are  assumed  to^  have  been 
extinguished.  1  am  not  prepared  to  say 
that,  if  this  question  had  been  raised,  the 
case  would  have  been  entirely  free  from 
difficulty  to  my  mind  ;  for  since  the  repeal 
by  Ad  X.  of  1859  of  the  first  20  Sections 
of  Regulation  VII.  of  1799,  it  is  not  perfect- 
ly clear  under  what  provisions  of  the  ge- 
neral law  sales  are  made  of  under-tenures. 
But  no  question  of  this  sort  having,  as  I 
have  stated,  been  raised  in  special  appeal,  I 
think  we  are  entitled  to  assume  that  a  valid 
sale  took  place,  and  was  made  by  the  proper 
authority. 

I  see,  moreover,  that  in  the  contract  be- 
tween the  landlord  and  lessee  provision  was 
made  for  such  sale,  and  the  consequent  fall- 
ing in  of  all  incumbrances  which  the  lessee 
might  have  created.  The  condition  in  the 
contract  provided  that,  in  the  event  of  the  * 
lessee  failing  to  make  the  payments  volun- 
tarily, the  provisions  of  Regulation  VIII.  of 
1819  should  be  put  in  force. 
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I  observe  ihai  plaintiff,  in  commencing 
mil',  described  himself  as  "  ihe  /.ummd^T," 
ti'Aieumi  quile  possible  lliai,  in  diawing 
fihe  lease  and  llie  kubooleut  beHveen  him 
idihe  lessee,  he  may  have  been  looked  up- 
t  IS  zemindar,  and  thus  ihe  e\prei>s 
IS  of  Section  a  and  the  following 
of  Regula'ion  Vlll.  of  1819  may 
;eii  looked  upon  as  applicable  to  the 

laming,    then,   that   the    sale   vas  duly 

^md  seeing  that  the  contract  provided 

sale    free    from    all   incumbrances, 

I  clear    that    the    purchaser    under 

Fttle  was   entitled    to    proceed    imme- 

F  on  bis   puiihaGc  to  get    lid    of    the 

whom  he  found  in  the  character 

^  tiespasser    upon    his    land ;    and    it 

(-difficult  to  understand   how  ihe  Law 

Biiaiton  could  apply.      1  do  not  quite 

ind    how    iMr.  Justice  lU.vley   would 

trial  law.      He    docs    not    agree   with 

nostice  Pbear    as    to  the  applicability 

p  doctrine  of  merger.     To  me  it  seems 

Etfiu  plaintiff  brought  ^ts  sui[,   not  as 

wwr,  but  as  purchaser  of  the  under- 

.;  and  if  he  sued  as  purchaser,  is  he  to 

Qtbai  he  is  barred  because  the  zemin- 

^hl  have  brought  a  declaratory  stiil 

I'before?  Ho  cannot,   as  purchaser,  be 

Tf'bj  reason  of  the  failure  of  the  zem: 

p  bring  a  suit  of  that  descriution. 

I  Mas   the    zemindar  boutid    10    bring 

'•  I   most  fully  concur  in  all  that 

len  from   the  Chief  Justice  on  diat 

Assuming  that  the  zemindar  might 

[  brought  such  a  suit,  it  would  be  one 

r«»inoM  dangerous  character,  and  zemindars 

I  '•*B'"g  smh   suits    would    be    under    the 

j    pttpeiual  risk  of  having  to  pay  iln:  defend- 

«'!  coiis,   if  it   were    found  that  ibc    de- 

''^►^icccupied  the  land,  not  as  a  trespasser, 

'■'"''hilMhi-  consent  of  the  tenant. 

"It  I  may  add  a  further  consiiit ration 
f"  this  subject.  If  the  zemindar  were  10 
-'  Iwidi  to  a  puineedar,  the  puMif-^inr  m 
"Iw-pmncBiiar,  and  the  dur-putr 
'c-pntoeedir,  and  a  trespasser  e 
'"  lac  lands  when  in  the  occupa 
" -liuineciiar ;  are  the  puineedar, 
'«Jif,  and  ^.putneedar  all  hounJ  to  bring 
'WUrstoti'  suit,  or  which  of  llicm  is  bound 
■ilimig  such  suit?  "It  appears  10  me  al- 
L.  '-ylier  unreasonable  to  expect  land-owners. 
"i^ihey  have  let  landi  to  resportsible 
"'.to  be  perpetually  on  their  guard  as 
tt^croaclimenis  of  trespassers  :  or,  when 
1  in  on  account  of  the  de- 


fault of  lessees,  to  tell  a  purchaser  in  a  suit 
brought  by  him  against  the  trespasser  that  he 
is  barred  by  limitation,  if  the  trespasser  had 
held  adverse  possession  for  more  thaij  1 2  years 
against  the  defaulter. 

I  have  thought  it  right  to  stale  these  consi- 
derations vhich  have  independently  occurred 
to  me;  but  with  the  very  trivial  exception  as 
to  the  doubt  in  my  mind  with  regard  to  the 
sale,  1  desire  to  say  that  !  concur  in  the  deci- 
sion of  the  Chief  Justice  ;  and  for  the  reasons 
which  he  has  given,  as  well  as  for  those 
which  I  have  stated,  I  think  that  the  judg- 
ment of  the  Division  Bench  should  be  set 
aside  with  cosis. 


edar  to  a 
L-r(Mched 
on  of  the 


The  5lh  June  iS63. 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  C^it/ 
Juilkt.  and  the  Hon'ble  Dvvarkanaih 
Miner,  Judi,.         ■ 


Attachment  by  landlord  of  growiaic  crops- 
Appeal— Section  16,  Act  VI.  (B.  0, 1862— 
Sections  86  and .246,  Act  VIlI.,  1851}. 


Case  No.  3245  of  1867  under  Act  X.  of 


Special  Appeal  from  a  decision  passed  by 
the  Judge  nf  Beerb/iocm,  dated  the  yth 
August  i86y,  reversing  a  decision  passed 
by  the  Deputy  Collector  0/  that  District, 
dated  the  30th  January  iS6y. 

Kartick  Chunder  Mookerjee  (Defendant), 
Appellant, 


Mookia  Ram  Sircar  (I'taintiffj,  Respondent. 


Daboos  Oopender  Chunder  Base  and  Bhow- 
anee  Churn  Dutt  for  Appellant, 


No  one  for  Respondent, 


In  a  suit  by  a  landlord  af;ain<it  his  lyot  lor  rent,  in 
*hli.h  be  aHithfd  tfrtaio  cfowinE  emus  under  Section 
ir,,  Art  VI.  (Il-C.)  of  isCi  ([he  altacliment  bein;,'  before 
udgmcnt,  and  therefore  arrordini;  to  Section  S6,  Act 
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VIII.,  1859),  the  claim  of  an  intervenor  ought  to  be  in- 
ves  ijrated  in  the  same  manner  as  a  claim  to  property 
attached  in  execution  of  a  decree. 

The  course  to  be  adopted  in  such  a  case  is  that  point- 
ed out  in  5x?ction  246,  Act  VI II.,  1S59,  and  an  order  pass- 
ed under  that  Section  is  not  open  to  appeal,  though  the 
party  ag-ainst  whom  it  is  made  is  at  liberty  to  bring  a 
suit  to  establish  his  rig-ht. 

Peacock,  C.  y, — The  suit  was  brought  by 
a  landlord  against  his  ryot  for  rent,  and  in 
that  rent-suit  he  attached  certain  growing 
crop.s  under  Section  16  of  Act  VJ.  of  1862 
of  the  Bengal  Council.  By  that  Section, 
Sections  81  to  90,  both  inclusive,  of  Act 
VIII.  of  1859  were  extended  to  all  suits 
under  Act  X.  of  1859  The  attachment  was 
an  attachment  before  judgment,  and  there- 
fore, according  to  Section  86  of  Act  Vlll.  of 
1859,  which  is  one  of  the  extended  Sections, 
the  claim  of  the  intervenor,  the  present  ap- 
pellant, to  the  crops  ought  to  have  been  in- 
vestigated in  the  same  manner  as  a  claim  to 
property  attached  in  execution  of  a  decree. 

The  course  to  be  adopted  in  such  a  case 
is  pointed  out  in  Section  246  of  Act  VIII.  of 
1859,  and  although  that  Section  is  not  by 
express  words  extended  to  suits  brought 
under  Act  X.  of  1859,  it  is  virtually  extended 
to  such  suits,  because  it  is  incorporated  with 
Section  86.  which  is  one  of  the  extended 
Sections.  It  is  unnecessary  to  refer  to  the 
cour.se  pointed  out  by  Section  246.  It  is 
sufficient  to  state  that  it  is  expressly  declared 
that  an  order  passed  under  that  Section  shall 
not  be  subject  to  appeal,  but  that  the  party 
against  whom  the  order  is  made  is  at  liberty 
to  bring  a  suit  to  establish  bis  right.  The 
order  of  the  Deputy  Collector  that  the  claim- 
ant's crops  were  to  be  released  was,  therefore, 
not  appealable  to  the  Judge,  whereas  the 
Judge  has  reversed  the  whole  of  the  judg- 
ment, including  that  order. 

Neither  the  ryot  nor  the  plaintiff  has 
appealed,  nor  has  the  plaintiff  appeared  in  an- 
swer to  this  appeal.  It  is  unnecessary,  there- 
fore, for  us  to  interfere  with  the  order  of 
the  Judge  so  far  as  it  relates  to  the  suit  for 
rent  between  the  plaintiff  and  the  ryot,  which 
will  not  affect  the  claimant  or  any  lands  be- 
longing to  him.  All  that  we  have  to  do  is 
to  reverse  the  jucf^es  decision  so  far  as  it 
relates  to  the  order  of  the  Depu'y  Collector 
with  reference  to  the  crops  which  had  been 
attached.  We,  therefore,  reverse  the  decree 
of  the  Judge  to  that  extent,  with  the  costs  of 
this  appeal  and  the  claimant's  costs  in  the 
Judge's  Court.  The  effect  of  this  order  is 
that  the  order  of  the  Deputy  Collector  re- 
leasing the  crops  is  to  stand  as  if  the  Judge 
had  not  interfered  with  it;  but  having  re- 


versed the  order  of  the  Judge  to  the  extent 
above  pointed  out,  we  must  order  that  the 
claimant  is  to  be  restored  to  all  that  he  has 
lost  by  reason  of  that  part  of  the  order  of 
the  Judge  which  we  have  reversed.  If  the 
crops  still  remain  under  attachment,  they 
will  be  restored  to  the  claimant.  If  they 
have  been  made  available  in  execution  of  the 
plaintiff's  decree,  he  must  refund  to  the 
claimant  the  value  thereof,  to  be  assessed, 
if  necessary,  by  the  Deputy  Collector  in  exe- 
cuting this  order  of  restitution. 


The  5th  June  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Milter,  Judge, 

Estoppel— Section  2,  Act  VI II.,  1859— Limitation 
— Suit  td  conlBst  a  revenue-award — Suit  for 
confirmation  of  title — Clause  6,  Section  i,  Act 
XIV.,  1859. 

Case  No.  40  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  rjth  September  iSdy^  affirm- 
ing a  decision  passed  by  the  Moonsiff 
of  that  District,  dated  the  2Sth  June 
1S66. 

Mohima  Chunder  Chuckerbutly  (Plaintiff), 

Appellant^ 

versus 

m 

Raj  Coomar  Chuckerbutty  (Defendant), 

Respondent, 

Baboo  Rajendurnath  Bose  for  Appellant. 

Daboos  Chunder  Madhnb  Ghose  and  Kishen 
Dyal  Roy  for  Respondent. 

« 

A  suit  to  have  a  declaration  of  rig^ht,  and  to  set 
aside  a  thakbust  proceedine  in  respect  to  certain 
land?,  is  not  estopped  by  Sccflon  2,  Act  VIII.,  1859, by 
reason  of  a  decision  in  a  previous  suit  for  the  value  of 
fruit  growings  on  that  land. in  which  the  question  of 
title  to  the  land  came  collaterally  in  issue. 

A  suit  by  a  plaintiff  in  possession  to  contest  a  thak- 
bust  award  and  map  made  under  Rejjrulation^VlI.  of 
1822  and  IX.  of  i^aj  is  barred,  unless  brought  vithin 
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tiinc  years,  whether  plaintiff  is  legally  bound  by  it  or         Bolh    the    Lower    Courts    have     held    that 

«oi'  the    plaintiff    is  so  barred.     We  think   that 

A  person  who  frmains  in  possession  for  upwards  of  ^^^  decision  in  that  rcspect  IS  erroneoUS. 
iKrcevearsaftera  revenue-award  is  not  barred  by  Clause 


6,  Section  i.  Act  XIV.,  1^59,  fiom  maintaining  a  suit  to 
conAnn  his  title. 

PeaoKk,  C.  y. — The  plaintiff  sues  four 
defendants  with  reference  to  five  plots  •of 
land,  and  his  prayer  is  to  set  aside  a  suin- 
mar}'  thakbiist  award,  to  have  a  ihaklnisi 
map  which  was  amended  in  pursuance  of 
that  award    rectified,    and    to    confirm    his 


(( 


a 


( k 


(( 


Section  2  enacts  that  ''  the  Civil  Courts 
shall  not  take  co^^nizance  of  any  suit 
brought  on  a  cause  of  actirn  which  shaH 
have  been  hear^l  and  dcler mined  by  a 
Court  of  compelent  jurisdiciion  in  a 
former  suit  between  the  same  parties,  or 
between  parties  under  whom  they  claim." 

It  is  clear  that  the  cause  of  action  to  re- 


light to  the  five  plots  of  land,  and  also  to  cover  damai^es  for  the  mangoes,  and  a  suit 
confirm  his  possession  thereof.  It  appears  brought  to  have  a  declaration  of  right  and 
that  in  November  1S58  a  thakbust  map  to  set  aside  a  thakbust  proceeding,  are  not 
u-as  made,  in  which  the  land  was  demarcated  the  same  ;  and  the  plaintiff  is  not  barred  by 
as  being  in  the  possession  of  the  present  that  Section  Nor  is  he  slopped  by  the 
plaintifT.  One  of  the  present  defendants  ,  decision  in  the  suit  relating  to  ihe  mangoes 
made  a  claim  that  the  plots,  or  one  of  them,  \  upon  a  point  which  came  collaterally  in- 
*  bad  been  unjustly  j:iemarcated  with  the  pre-  '  issue. 

sent  plain jff's   estate,. whereas  it   belonged        j^   ^3   contended     that    in    that   suit   the 
to  a  joint   mehal    of   the    plaintiff   and    de-    ^i^^^^,^     p,^i(i.     the     stamp-duty      upon     a 


verv 


fendant.     It    is    not    clear,,  nor    is    it 
material,  according  to  the  view  which  the 
t'onit  lakes,    whether    ihe    claim    extended 


valuation  not  merely  of  the  mangoes,  which 
he  sought  to  recover,  but  of  the  lands  which 
he   did    not  seek  to  recover.     Rut  ihc  fact 


to  the  whole  of  the  plots,  or  «nly  to  one  of    ^f  ^^g  plaintiff's  having  paid  a  higher  stamp- 

^"^®'  duly  in  that  suit  than  he'  was  by  law  bound 

In  the  revenue  proceedings,  it  was  deler-    to  pay,  cannot  affect  the  lights  of  the  panics 

mined  by  two  decisions  founded   upon  jhe    in    the  present  suit.     Two  cases   upon    the 

defendant's     answer,     the     report     of     the    subject  of  estoppel  by  decisions  upon  matters 

pcshkar,  and  upon  the  evidence  of  witnesses,    coming  coliaierally  in  Issue  are  reported  in 

that  the  lands  had  been  improperly  demar-  \  VII.,  Weekly  Reporter,  page  338,  and  in  VIII. 

cated,  and    that   the   thak   map   should    be  '  Weekly  Reporter,  page  175. 

rectified  and  it  was  rectified  by  demarcating  ;      ^yith  regard  to  the  three  years*  limitation, 

the  lands  to  the  plaintiff  and  the  defendant  ,  plaintiff  contends  that  he  is  not  barred  bv 

jointly      The    decisions    in    the    Revenue  !  ci^use  6,  Section  i  of  the  Limitation  Act,  bV 

Uurtswere— one  on  the  1 7ih,  and  the  other    reason  ^f  ij-.g   ^ot  having  brought  this  sui't 

on  the  iSth  November  1858      This  suit  was    .^ithin  three  rears  from  the  date  of  ihe  award 

commenced  on  the  11th  of  December  1865  ;    j,^    ^^e    thakbust     proceedings,      lie     savs 

and  It  IS   contended    that   the   plaintiff   is    ^^^1,  although  his  name  is  used  in  those  prb- 

barrfd  by  the  6ih   Clause  of  Section   1    of    ceedings,  he  was  no  party  to  them  ;  in  fact, 

Act  Ai\ .  of  1859.  that  he  was  never  summoned,  and  that  he 

Between  the  date  of  the  thakbust  award    never  even  heard  of  the  awards  until  thev 

and  the  commencement    of   the    suit,   the    were  used  as  evidence  against  him  in  the  suit 

defendant  brought  a  suit  in  the  Moonsiff's    relating  to  the    mangoes,   and  no  evidence 

Court  against    the    plaintiff   io  recover   the    was  given  i.i  the  present  case  to  show  that 

viloe  of  certain  mangoes  which  grew  on  two    he  was  summoned  by  the  Collector  in  the 

of  the  plots,  and  in  that  suit  the  question  ]  revenue- proceedings.      If  the   plaintiff  had 

been  out  of  possession,  and  was  suing  to  re- 
cover possession,  it  would  have  been  neces- 
sary to  determine  whether  he  was  bound  by 
the  thakbust  awards  without  some  evidence 
to  show  that  he  was  a  party  to  the  proceed- 
ings, beyond  the  mere  fact  of  his  name 
appearing  in  them.  But  the  plaintiff  is 
not  entitled  to  ask  to  have  the  thakbust- 
maps  rectified  in  a  suit  commenced  more 
than  three  years  after  the  date  of  the  award, 
whether  he    is   legally   bound   by  the  award 

g 


arose  whether  those  plots  belonged  to  the 
plaintiff  alone,  or  to  the  plaintiff  and  de- 
fendants jointly.  On  the  12th  of  December 
1864,  that  suit  was  decided  in  favor  of  the 
defendants,  upon  the  ground  that  the  plots 
beloniiCed  to  the  plainti^and  defendant  joint- 
b'-  It  is  contended  ihar,  in  consequence  of 
that  decision,  the  plaintiff  is  barred  from 
ying  in  this  action  in  respect  of  those  two 
plots  by  virtue  of  Section  2  of  Act  VI IL 
of  1859. . 
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or  not.  If  the  award  was  a  nullity,  and  the 
map  was  rectified  by  virtue  of  that  award, 
plaintiff  cannot  ask  us  to  rectify  an  award, 
which  he  says  was  a  nulliiy.  The  award 
was  de  facto  made  under  Regulatit)n  VII.  of 
1.822  and  Regulation  IX.  of  1825  ;  and  a 
suit  to  contest  an  award  cr  a  map  made  un- 
der it  is  barred  unless  brought  within  3  years. 
The  award  and  the  map  do  not  determine 
the  lille  of  the  parlies,  nor  are  they  evidence 
of  title.  Even  if  ihey  would  have  author- 
ized the  revenue-auihoriiics  to  put  the 
defendant  into  possession,  they  have  not 
been  executed  if  the  plaintiff's  conteniion  is 
right  that  he  is  in  possession,  and  has  been 
in  possession,  ever  since  those  awards 
were  made.  There  is  no  necessity,  there- 
fore, for  the  plaintiff  s  having  the  awards 
rectified. 

Then,  is  the  plaintiff  barred  as  to  his 
claim  for  confirmation  of  right  and  for  con- 
firmation of  possession  ?  Clause  6,  Section 
I,  says  that  a  suit  to  recover  any  property 
comprised  in  such  award  must  be  brought 
within  the  period  of  three  years  from  the 
date  of  the  award  ;  but  a  suit  by  a  person 
in  possession  to  have  his  title  confirmed 
is  not  a  suit  to  recover  property.  Tbe  de- 
fendant has  denied  the  plaintiff's  possession, 
and  without  determining  the  question  of 
possession,  or  the  question  of  right,  both 
the  Lower  Courts  have  held  that  the  plaintiff 
is  barred  by  limitation,  because  his  suit  was 
not  brought  within  three  years  from  the  dates 
of  the  awards.  We  think  that  a  person  who 
remains  in  possession  for  three  years 
and  upwards  after  the  making  of  a  revenue- 
award  is  not  barred  by  Clause  6  from  main- 
taining a  suit  to  confirm  his  title.  Such 
an  award  could  not,  by  virtue  of  Section  22 
of  the  Act,  be  executed  by  turning  him  out  of 
possession. 

We  think  that  the  decision  of  the  Lower 
Appellate  Court  must  be  reversed,  and  that 
the  case  must  be  remanded  to  that  Court  to 
try  whether  the  plaintiff  was,  at  the  time  of 
the  commencement  of  his  suit,  in  the  sole 
possession  of  the  plots  in  question.  If  he 
find  that  issue  ir;  favor  of  the  plaintiff,  then 
he  will  have  to  determine  whether  the  plaint- 
iff is  entitled  to  a  declaration  for  confirm- 
ation of  his  possession,  and  that  he  has  the 
right  to  the  property  as  well  as  the  posses- 
sion. The  plaintiff's  suit  for  confirmation 
is  based  upon  his  allegation  of  possession, 
and  in  this  suit  he  would  not  be  entitled  to 
a  declaration  of  right  or  of  confirmation  of 
possession,  if  his  allegation  of  possession  is 


unfounded.  We  should  not  declare  the 
right  of  a  man  out  of  possession,  if  the  right 
claimed  was  a  right  which  entitled  him  lo 
possession.  In  such  a  case  we  should  leave 
him  to  sue  for  his  possession,  ai.d  in  that 
suit  his  right  might  be  determined.  We 
say  when  the  right  claimed  would  entitle  him 
to  possession  that  we  may  not  be  misandcr- 
stood  as  referring  to  suits  brought  for  de- 
clarations of  right  by  persons  entitled  in 
reversion. 

If  the  Principal  Sudder  Ameen  shoald 
find  that  the  plaintiff  was -not  in  possession 
at  the  time  he  commenced  this  svjit,  it  will 
be  unnecessary  for  him  to  enter  into  the 
question  of  title. 

The  costs  of  this  apgeal  will  abide  the 
ultimate  decision  of  the  case. 


The  5lh  June  1S68. 
Present : 

The  llon'ble  II.  V.  Bayley  and  W.  :\Iarkhy, 

Judges. 

Secondary  evidence— Conditional  decree. 

Case  No.  2433  o^  1867. 

Special  Appeal  from  a  decision  passed  hv  the 
Principal  Sudder  Ameen  of  Gya,  dated 
the  1st  July  i86y,  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  ihat 
District,  dated  the  2()th  December  1S66. 


Syud  LolfooUah  (Defendant),  Ap 


versus 

Mussamut  Nuseebun  (Plain 

Messrs.  R.  E,  Iwidale  a 
for  Appellan 

Baboo  Kishen  Succa  j\* 
Rtspondent 

Wliere  a  Court  is  satisHed  that  s 
and  has  been  lost  or  destroyed 
secondary  evidence  of  the  conlcn 
oral ;  and  it  is  not  necessary  that 
in  to  give  oral  testimony  bhoii1< 
ncbbcb. 


18680 


Civil 


THK  WItKLV  KKPORTBR. 


Rulings. 


»s 


I 


A  decice  awarding  immediate  mesne-profits  at  the 
:  nifr  admitted  by  defendants,  and  larger  mesne-profits 
cootiBgenUy  on  a  higher  rate  being  proved  at  the  time 
d(  eveciitioBi  is  altogether  irregular. 

Markby,  J. — This  was  a  suit  for  the  le- 
oovery  of  possession  of  a  small  share  of 
Mou^h  Mahevya  Bodwa,  Pergunnah  Mana- 
la.  by  caocelment  of  an  alleged  bhurna- 
w&mah  or  deed  of  usufructuar>'  mortgage, 
dated  the  ist  Assin  12c 5  F.,  and  by  setting 

,  aside  certain  proceedings  in  the   Revenue 

*  Courts. 

The  former  title  of  the  plaintiff  was  ad- 
mitted, but  the  defendant  relied  on  the  deed 
ol  usafructuary  mortgage  above  stated, 
vbicb  he  declared  the  plaintiff  to  have  ex- 
ecmed  in  favor  of  his  maternal  grand- 
mother* ATossamut  Hosseinee. 

The  defendant  did  not  prodace  the 
mortgage  deed,  being,  as  he  said,  unable  to 
do  so.  because  it  was  burnt  during  the 
mutiny.  He,  however,  asserted  that  his 
grandmother  and  himself  had  been  suc- 
cessively in  possession  of  the  property  pow 
in  dispute,  and  that  the  bhurnanamah  was 
mentioned  in  papers  attested  by  the  Courts 
of  Justice,  and  that  the  plaintiff's  suit  was 
baned  bv  limitation. 


Both  the  Lotver  Courts  have  found,  in 
favor  of  the  plaintiff,  that  the  deed  of  mort- 
gage has  not  been  proved.  We  regret  that 
we  are  unable  to  understand  the  judgment 
of  either  Court.  The  Sudder  Ameen  gives 
very  slight  reasons  for  holding  the  mort- 
gage deed  not  to  be  proved,  and  takes  no 
notice  of  the  defendant's  allegation  of  pos- 
session, which  is  a  most  important  one  in 
this  case.  He  intimates  an  opinion  that  if 
the  mortgage  ever  existed,  it  had  probably 
been  paid  off,  but  eventually  comes  to  the 
conclosion  that  it. is  a  pure  invention  on  the 
part  of  the  defendant.  He  nevertheless 
ordep  it  to  be  cancelled. 

The  Principal  Sudder  Ameen,  if  we 
understand  him  rightly,  comes  to  the  con- 
clusion that  there  was  a  bhurnanamah  or 
inortgage  deed  once  in  existence,  and  that 
'I  was  burnt,  and  therefore  (he  says) 
the  terms  of  it  cannot  be  ascertained,  and 
the  defendants    plea    of    bhurna  is  inad- 

I  missible.  It  appears,  however,  that  the  de- 
fendant had  tendered  witnesses  to  show 
what  the  contents  of  the  deed  were ;  but  the 
Principal  Sudder   Anrffeen,   commenting  on 

^this  evidence,  says  that  "it  is  not  sufficient, 

"inasniuch  as  when  the   bhurnanamah  or 

"deed   of   usufructuary    mortgage    is    not 

'Tiled.  t))en  It  cannot  appear  that  these  wil- 

•  Vol.  X.  ^ 
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"  nesses  had  subscribed  their  names  to  the 
"  said  deed  or  not ;"  the  obviotis  con- 
sequence of  such  reasoning  being  that  no 
one  could  ever  prove  the  contents  of  a  docu* 
ment  which  had  been  lost  or  destroyed. 

The  case  must  be  remanded  to  re-try  the 
questions  :  first,  whether  a  deed  of  usufruc- 
tuary mortgage  was  executed  by  the  plaint- 
iff ;  and,  secondly,  if  so,  whether,  under  the 
terms  of  it,  the  defendant  is  entitled  to  retain 
possession  ?  If  the  Principal  Sudder  Ameen  is 
satisfied  that  such  a  deed  was  executed,  and  I 
has  been  lost  or  destroyed,  then  he  will  re- 1 
ceive   secondary  evidence  of^  its    contents,' 
either  documentary  or  oral.     It  is  not  neces- 
sary  that  the  witnesses  called  for  this  latter  I 
purpose  should  be  attesting   witnesses;   if' 
they  have  seen  and  know  the  contents  of  the 
deed,  it  will  be  sufficient,  provided  the  Prin- 
cipal Sudder  Ameen   gives  credit  to  them,  ^ 
and   is  satisfied  of  the  due  execution.     Of 
course,  such  evidence  must  be  very  carefully 
tested  ;  and  a  point  of  the  greatest  import- 
ance   which   the   Principal  Sudder  Ameen,  j 
as  well  as  the  Sudder  Ameen,  appears  to  ' 
have  overlooked,  is,  whether  the  defendant 
and  his  predecessors  have  been  for  a  long 
time  in  possession  of  the  land.     If  they  have, 
then  the  Principal  Sudder  Ameen  will  con- 
sider whether  this  can  be  accounted  for  in 
any  other  way  than  supposing    that  some 
document  of  the  kind  set  up  by  the  defend- 
ant was  executed   by  the   plaintiff.     It    is 
not  necessary  that  the  witnesses  should  be  able 
to  state  the  exaft  contents  of  the  deed.    It 
will  be  sufficient  if  they  can  state  generally 
the  nature  of  the  transaction . 

We  also  wish  to  point  out  that  the  decree, 
as  it  stands,  is  improperly  drawn  up.  It  seems 
that  the  defendant  stat^  the  mesne-profits 
of  the  land  to  be  Rupees  2 1  ;  the  plaintiff, 
however,  stated  that  they  were  more,  but 
was  not  ready  with  any  proof  on  the  point, 
whereupon  the  Sudder  Ameen  said  that  there 
must  be  an  enquiry  in  the  Mofussil.  We 
should  have  thought  an  adjournment  of  the 
case  for  the  plaintiff  to  get  evidence,  with 
which  he  ought  to  have  been  prepared  at 
the  trial,  was  hardly  proper  under  the 
circumstances,  but  having  nf^de  the  adjourn- 
ment it  was  altogether  wrong  to  draw  up  a 
decree  which  direfts  that  "  if  the  plaintiff 
'*  at  the  time  of  execution  of  decree  will 
"  prove  the  greater  quantity  of  the  mesne- 
"  profits  by  good  and  strong  evidence,  then 
**  he  will  obtain  the  same.  At  present  the 
"  mesnc-profit  will  be  awarded  according 
*'  10  the  rate  admitted  by  the   defendant." 
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Such  a  decree  i3  altogether  irregular,  and  the 
quantiiy  of  mesne-profits  ought  to  have  been 
finally  determined  before  drawing  up  the 
decree  or  else  entirely  omitted. 

The  case  is  remanded,  accordingly,  for  re- 
trial with  reference  to  the  above  remarks. 


The  5th  June  i868. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  W.  Markby, 

Judges, 


Reviews^  Delay  in  applying^— Section  377, 
Act  VIII.,  1859. 

Case  No.  2463  of  1867. 

Special  Appeal  fiom  a  decision  passed  hy 
the  Prinapal  Sudder  Ameen  of  Tipper ah^ 
dated  the  26th  June  i86jy  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District^  dated  the  2jth  May  186^, 

Pran  Kishen  Bhultacharjee  (Plaintiff), 

Appellant, 

versus 

Bukshee  Cazee  (Defendant),  Respondent, 

Baboo  Mohinee  Mohiin  Burdhuu  for 

Appellant. 

Baboo  Nubo  Kishen  Moolterjee  for 
Respondent. 

Where  the  only  cause  for  admitting  a  review  after 
the  90  days  prescribed  by  Scc^tion  377,  A(^  VIII.,  1859, 
was  that  the  High  Court  had  construed  the  law  differ- 
ently  from  the  way  in  which  it  had  been  laid  down  in 
the  decision  admitted  to  review—HELO  that  the  cause 
alleged  was  no  excuse  for  the  delay. 

Afarkby,  y,~\j  is  quite  clear  to  us  thai 
the  Principal  Sudder  Ameen  was  wronir  in 
admitting  this  review  after  the  90  days  had 
expired  since  the  original  case  was  decided 
By  Seftion  377  the  application  for  a  review 
IS  to  be  made  wiihin  90  days,  unless  the 
party  preferring  the  same  can  show  just  and 


reasonable  cause*  to  the  satisfaction  of  ihJ 
Court,  for  not  having  preferred  such  appli| 
cation  wiihin  the  limited  period. 

The  only  cause  shown  in  this  case  v: 
ihat,   prior  to  the  review    having  been  a( 
milted,  this  Court  in  another  case  had  laij 
down  the  law  in  a  different   manner  frc 
that  in  which  the  Principal  Sudder  Ameej 
had  laid  it  down  in  the  decision  admiiled 
review. 

But,  as  said  by  the  Chief  Justice  in  tl 
Full  Bench  case  reported  in  the  9th  Weekll 
Reporter  at  page  185,  ''  the  new  constractio| 
•' of  the  law  might  be  a  ground  for  revici 
''  but  it  was  no  excuse  for  not  having  appli 
"  before." 

The  vakeel  for  the  respondent  had  su[ 
gested  that  in  the  cases  that  were  not  appeal 
ed,  the  parties  abstained  from  appealing  i| 
order  to  see  the  result  of  the  case  wlii( 
had  been  sent  up  to  this  Court.  This  11 
some  cases  may  be  a  very  prudent  course  to' 
lake,  but  it  can  in  no  way  alter  the  applica- 
tion of  the  law' requiring  certain  steps  in 
the  proceedings  to  be  taken  within  a  pre- 
scribed lime.  If  parties  wish  to  take  this 
course,  thev  must  secure  themselves  before- 
hand  by  an  arrangement  which  will  prevent 
the  delay  from  barring  their  further  proceed- 
ings in  the  suits  they  are  desirous  to  pro- 
secute. If  all  the  parlies  concur,  there  will 
be  no  difficulty  in  making  such  an  arrange- 
ment. 

The  appeal  in  this  case  will  be  decreed 
wiih  costs,  and  the  effect  of  that  will  be 
that  the  order  of  the  Principal  Sudder  Ameen. 
dated  uih  December  1865,  aflirraing  ihc 
original  decree,  will  be  restored. 


The  5th  June  1868. 
Present' : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson. 

Judges, 
Farmers— Ejectment— Section  33,  Act  X.i  t^ 

Case  No.  2831  of  1867  under  Act  X.  of  1859- 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore.  dated  the  2Stn 
July  iSby,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  22nd  August  1^66, 

Kalee  Chunder  Sandyal  and  others 
(Defendants),  Appellants^ 

versus 
BhoobunessureeDabee(Plaintiff),^r--/^^»'^'^''^- 
•  b 
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Buboos  Gopal  Loll  Mitter  and  Annund 
Chunder  Ghosal  for  Appellants. 

Badwi  Sretnaih  Doss  and  Onookool  Ch  under 
Mookerjee  for  Respondent. 

\VHere  ai  fanner  is  admitted  to  have  no  permanent 
tnttftst  in  ^e  Uindj  he  cannot  be  said  to  have  a  trans- 
ferable interest  if  the 'contract  between  the  zemindar 
tad  himself  is  silent  on  the  point ;  and,  under  Section 
23,  Act  X.,  t85<>,  sucli  farmers  cannot  lie  ejected  other- 
vrst  than  in  execution  of  a  decree  or  order  under  the 
rrovi&tons  of  that  Act. 

yackson,  y. — \Vr  are  of  opinion  ihiU  the 
Judge  is  right   in  the   view  which  he   has 
taken  of  the  law  in  this  case.     He  (](iotes 
the  precedent  in  Solano's  case,  but  there  is 
a  iaier  ruling  of  a  Full  Bench  of  this  Court 
u>  the  same  effect  at  page  1 86  of  the  Week- 
ly Reporter!  Volume   Vll.    This  case  ap- 
plies to  the  ejectment  of  ryots,  and   lays 
down  the  effect  of  the  provisions  of  Section 
u  .\A  X.  of  1859.     But  exactly  the  same 
provisions  are  laid   down  for  farmers  who 
do  not  bold  any  permnanet  and  transferable 
interest  in  the  land  by  Section   23  of  the 
Aft.    The  Section  rules  that  no  such  farmer 
shall  be  ejected  otherwise  than  in  execution 
ol  a  decree  or  order  under  the  provisions  of 
tbis  Ad.    It  is  said  in  the  first  place  that 
the  farmer  in  this  case,  though  it  must  be 
admitted  he  has  no  permanent  interest  in 
the  land,  still  has  a  transferable  interest  in 
i^   The  contract  is  silent  on  this  point,  and 
therefore  no  sale  by  the  plaintiff  would  be 
binding  on  the   defendant   (the  zemindar). 
No  purchase  of  the  plaintiff's  farm  could 
^orce  the  defendant  to  recognize  him  as  the 
'armcr,  and  to  register  his  name  as  the 
fanner  in  plaintiff's  place.     The  plaintiff, 
liierefore,  holds  no  transferable  right  in  the 
^tid.   The  plaintiff,   therefore,   is   such  a 
farmer  as  is  contemplated  by  Section  23, 
^  A^  X.  of  1859,  and  the  provisions  of  that 
Section  apply  lo  him.    It  follows  that  the 
pUinUtt^cannot  be  ejected  proprio  motu  by 


the  zemindar,  but  the  zemindar  must  take 
the  proper  legal  steps  to  enforce  the  law 
against  him.  As  he  did  not  do  so  in  this 
instance,  the  Judge  was  right  to  restore  the 
plaintiff  to  possession. 

Appeal  dismissed  with  costs. 


The6ih  June  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Bond  ^Mootf  decree — Mortgage. 
Case  No.  2884  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Principal  S udder  A  ween  of  lirhooi, 
dated  the  ()th  September  i86j^  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  Mozuffurporey  dated  the  24th  January 
i86y, 

Achumbit  Thakoor  and  others  (Defendants), 

Appellants^ 

versus 

Choonee  Lall  Chowdhry  (Plaintiff),  Re- 
spondent. 

Baboo  Debendro  Narain  Bose  for  Appel- 
lants. 

Mr.  R.  E,  Tioidale  for  Respondent. 

Where  money  is  lent  on  a  bond  under  which  property 
is  hypothecated  to  the  obligree,  and  the  latter  obtains  a 
money  decree  against  the  obligor,  not  making  the  pro- 
perty liable  for  the  claim,  he  is  not  entitled,  except  by 
regular  suit  against  the  party  in  possession,  to  follow 
the  property,  if  it  has  meantime  been  mortgaged  and 
sold  in  execution  of  a  decree  obtained  by  the  mort- 
gagee. 

Kemp,  7.  "The  plaintiff  (special  respond- 
ent) lent  money  to  the  judgment-debtor  on 
a  bond  in  September  1849-  ^n  *«  ^^^ 
March  1852,  the  plaintiff  obtained  a  simple 
money  decree  against  his  judgment-debtor. 
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In  no  sense  can  such  a  claim  be,  in  our 
opinion,  a  claim  to  real  property,  but  comes 
under  Section  6,  Act  XI.  of  1865  5  ^"^1  thus 
by  Section  27,  Act  XXIIL  of  1861,  no 
special  appeal  will  lie. 

In  this  view  we  digmiss  the  special  appeal 
with  costs. 


The  9th  June  1868. 

Preseni  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Limitation— Alienations  by  Hindoo  widow- 
Suit  by  reversioner. 

Cases  Nos.  z^^j  and  288  of  1867. 

Regular  Appeals  from  a  decision  passed  by 
ike  Principal  Sudder  Ameen  of  Palna, 
dated  the  20th  August  i86j. 

Rash  Beharee  Lall  and  another  (Defendants), 

Appellants^ 

versus 

Burmessur  Nauth  (Plaintiff;,  Respondent, 

Baboo  Unnoda  Per  shad  Banerjee 
for  Appellants. 

Mr.    C,    Gregory    and   Baboo    Onookool 
Chunder  Mcokerjee  for  Respondent. 

A  reversioner  suinff  to  set  aside  certain  deeds  exe- 
cuted  more  than  12  years  before,  alienating  property 
which  a  Hindoo  widow  had  been  declared  entitled  to 
retain  for  her  lifetime,  was  held  to  be  barred  by  limit- 
ation, and  to  have  no  right  to  sue  for  recovery  of  pos- 
session  and  declaration  of  right  before  the  death  of  the 
widow. 

Jackson,  y.—  THis  case  is  the  third  of  a 
series  of  suits  which  have  been  brought  to 
impeach  certain  acts  of  alienation  in  dealing 
with  the  estates  of  Roy  Luchmee  Narain 
and  Roy  Koonj  Beharee  Lall. 


The  earlier  cases  came  before  this  Court 
on  appeal  in  1865  and  1867,  and  the  £aci» 
are  to  be  found  fully  set  forth  in  a  judgment 
of  this  Court  reported  at  page  72^  IV. 
Weekly  Reporter. 

The  plaintiff  now  before  us  as  respondent 
is  Roy  Burmessur  Nauth.  son  of  Bisessur 
Nauth,  who  was^  the  nephew  of  Luchznee 
Narain  and  Koonj  Beharee  1^11,  deceased. 
He  sues  for  the  recovery  of  possession,  and 
a  declaiation  of  right  to  the  extent  of  one- 
fourih  of  each  of  the  estates.  He  has  had 
a  decree  in  the  Court  of  the  Principal 
Sudder  Ameen  in  respect  of  both  estates. 

The  defendant  appeals.  But  the  conten- 
tion before  us  is  only  in  respect  of  that  por- 
tion of  the  estate  which  belonged  to  Kooni 
Beharee.  The  point  raised  before  us,  and 
upon  which  the  appellant  must,  in  our  opi- 
nion, be  successful,  is  that  the  suit,  as  a  suit 
to  invalidate  and  set  aside  certain  documents 
referred  to  which  were  executed  more  than 
12  years  before  the  institution  of  the  suit, 
is  barred  by  limitation,  and  must  therefore 
fail. 

We  think  that  on  the  authority  of  the  deci- 
sion in  the  case  of  Pran  Putty  Kooer,  (H. 
Weekly  Reporter,  page  273,)  and  which  has 
been  followed  in  other  cases,  the  contention 
must  prevail.  The  widow  of  Koonj  Beharee 
is  still  living,  and  has  been  declared  entitled 
to  retain  the  estate  for  her  lifetime.  The 
plaintiff,  consequently,  even  if  he  were  the 

next  reversioner— which  it  seems  he  is  not 

could  not  now  sue  for  possession  of  the 
estate.  It  is  true  that  on  the  death  of  the 
widow,  the  reversioner  will  be  entitled  to 
sue  for,  and  will  recover  possession,  pro- 
vided that  the  deeds  which  are  now  im- 
pleaded,  are  proved  to  be  invalid ;  but  that 
will  not  entitle  the  present  plaintiff  to  main- 
tain  ihis  suit  before  her  death.  There^re. 
so  far  as  the  estate  of  Koonj  Beharee  is  con- 
cerned, the  decision  of  the  Principal  Sudder 
Ameen  is  reversed,  with  costs  in  proportion 
to  the  extent  to  which  his  decision  is  affect- 
ed ;  the  respondent  will  be  entitled  to  his 
costs  on  the  remaining  value. 

As  regards  the  separate  appeal  by  Ruttun 
Dye  (No.  288),  the  same  observations  applv. 
The  suit  was  barred  by  limitation  ;  she  was 
brought  into  Court  as  a  defendant,  and  was 
entitled  to  have  her  c^sts  instead  of  being 
directed  to  bear  her  own  costs.  Her  appeal 
is,  therefore,  decreed  to  the  extent  of  the 
costs  which  she  was  ordered  lo  bear.  She 
not  being  interested  in  raising  the  oth?r  ques- 
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tkms  which  arise  in  the  case,  is  not  entitled 
to  carnr  on  her  appeal  beyond  the  question 
ofco^s.  to  which  extent  it  is  decreed. 

We  |>ass  no  order  in  respect  of  the   re- 
spoadent's  costs  in  this  appeal. 


The  9th  June  1868. 

Present : 

The  Ilonble  F.  P.  Kemp  and  E.  Jackson, 

Judges, 


for  arrears  of  Income  Tax— Act  XXXII. 
of  x86o--Act  XI.  of  1859. 

Case  No.  2918  of  1867. 


to  Act  XI.  of  1859  in  support  of  this  view. 
But  Act  XI.  of  1859  has  no  relation  t\hat- 
,  ever  to  a  sale  under  Act  XXXII.  of  i860. 
The  Principal  Sudder  Ameen  must  decide 
the  case  according  to  the  provisions  of  the 
law  under  which  the  sale  was  made,  viz..  Act 
I  XXXII.  of  i860 ;  and  it  may  be  that  for  this 
I  purpose,  questions  of  fact  will  have  to  be 
'  tried,  especially  the  question  when  the  attach- 
ment of  the  property  took  place.     The  Prin- 
!  cipal  Sudder  Ameen  makes  no  allusion  to 
I  these  questions  in  his  present  judgment. 

The  case  is  remanded  to  the  first  Court  to 
'  fix  the  issues,  and,  after  hearing  such  evidence 
!  as  is  necessary,  to  decide  the  case.  The 
orders  passed  are  reversed.  The  appellant 
'  will  pay  the  costs  of  the  Government  who 
!  have  been  unnecessarily  made  a  party  to  the 
I  appeal. 


Special  Appetjf  yrom  a  decision  passed  bv 
Ike  Principal  Sudder  Ameen  of  Tirhoot, 
JtUed  ike  i2ih  August  iS6*jy  modifying  a 
decision  passe  J  hy  tfi^  Sudder  Ameen  of 
tkiii  District,  dated  the  2$th  September 
1866. 


The  9lh  June  1868. 
Present  : 

The  Hon'blc  L.  S.  Jackson  and  F.  A.  Glover, 

fudges. 


Sheo  Pershad  Singh  (Plaintiff).  Appellant,      Contribution-Limitation-LiabiUtt  of  mortra- 

gee  assigning  his  mortgage. 


versus 


Muihoora  Pershad  and  others  (Defendants), 

Respondents. 

Mr,  A?.  E.  Twidale  and  Datoo  Chunder 
Madhub  Ghose  for  Appellant. 

Mtitrs,  R.  T.  Allan  and  f.  S.  Roc/fort  and 
Bahoo  Onookool  Chunder  Moot^erjee  for 
Respondents. 

A  sate  of  land  for  arrears  of  Income  Tax  under  Act 
A\Xn.  of  i860  does  not  render  a  mokurruree  title  to 
tht  land  void  with  reference  to  Act  XI.  of  1859,  which 
"^  no  relation  whatever  to  such  a  sale. 

7^fk^on,f. — This  is  a  suit  to  obtain  posses- 
SKttof  certain  lands  under  a  mokurruree  title, 
"»c  defendant  having  purchased  ihe  lands  at 
asa\e  Cor  arrears  of  Income  Tax,  and,  as  the 
ptaimiff  stales,  dispc#sessed  him. 

*bc  Principal  Sudder  Ameen  in  deciding 
on  ihi>  question  has  ruled  that  such  a  sale 
^^ndws  the  mokurnirec  title  void,  and  refers 


Case  No.  353  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Patna, 
dated  the  14th  Se pi  em  Iter  f€6j. 

Musst.  Jumeelun  and  others  (Defendants), 

Appellants, 

versus 

Wullee  Ahmed  and  others  (Plaintiffs), 
Respondents. 

Air.  R.  E.  Twidale  for  Appellants. 
Mr,  C,  Gregory  for  Respondents. 

A  having  taken  by  assignment  from  J  a  mortgage 
of  certain  properly  deceased,  and  the  mortgagor  having 
obtained  a  decree  for  posse«4sion  and  surplus  proceeds, 
executed  it  against  some  of  A^s  heirs,  who  sued  to 
obtain  contribution  from  the  other  heirs. 
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HsLD.that  six  years  is  the  limitation  for  such  suits, 
and  the  cause  of  action  arose  from  the  sale  of  the  pro- 
perty in  execution. 

Held  that  it  was  not  wrong  for  the  Lower  Court 
to  decree  a  liability  in  lump  against  ^V,  one  of  the  heirs 
of  A,  although  A^  had  various  representatives. 

Held  that  although  y  was  a  defendant  in  the  suit 
by  the  mortgagor,  he  was  not  liable,  as  he  had  no  interest 
in  the  property,  and  had  received  none  of  its  profits. 

Jackson^  y. — This  is  a  suit  for  contribu- 
tion. The  plaintiff  and  defendants  severally 
are  all  descendants  of  one  An)jud  Ali.  This 
Amjtid  Ali  took,  as  long  ago  as  the  year 
1192  Fuslee,  by  assignment  from  one  Gun- 
gee  Lall,  a  mortgage  of  landed  property. 
The  mortgagors  long  afterwards  sued  to  re- 
cover possession  of  the  mortgaged  estate 
with  surplus  proceeds,  and  they  recovered  a 
decree  on  the  4ih  of  August  1835  for  such 
surplus  proceeds  against  the  heirs  of  Amjud 
Ali  as  well  as  against  the  heirs  of  Gungee 
Lall,  the  original  mortgagee. 

This  decree  was  executed,  and  various 
amounts  were  realized  under  it  from  the 
present  plaintiff,  Wullee  Ahmed,  and  from 
his  brothers  and  sister,  who  on  their  part 
have  joined  in  a  separate  suit  against  the 
defendants  ;  and  the  object  of  this  and  the 
other  separate  suit  is  to  obtain  contribution 
from  the  other  heirs  of  Amjud  Ali.  The 
Principal  Sudder  Ameen  has  given  the 
plaintiff  a  decree  against  the  descendants, 
some  of  whom  have  appealed. 

Four  objections  have  been  taken  to  the 
decision  of  the  Court  below.  The  first  is 
that  the  suit  is  barred  by  limitation. 

But  we  are  of  opinion  that  limitation  does 
not  apply.  Six  years  is  the  period  allowed 
for  suits  of  this  description.  The  plaintiff's 
cause  of  action  arose  from  the  sale  of  the 
property  in  execution  of  decree  on  the  4th 
of  December  1 860 ;  and  the  present  suit 
having  been  instituted  within  six  years  from 
that  date,  the  plaintiff  is  in  time. 

The  next  point  is,  that  the  suit  is  not 
properly  constituted  as  brought  against  the 
other  co-sharers  of  Amjud,  inasmuch  as  Bish- 
wanauth  Singh,  the  representative  of  Gun- 
gee  Lall,  having  been  a  party  to  the  suit  by 
the  mortgagors,  and  judgment  having  been 
given  against  him,  his  heirs  should  also  have 
been  sued  for  contribution. 

We  observe  that  although  Bishwanauth 
was  a  defendant,  and  judgment  was  for  some 
reason  or  other  given  against  him,  he  was 
not  really  liable,  inasmuch  as  the  mort- 
gaged property  had  many  years  previously 
passed  from  his  hands,  and  in  fact  inasmuch 
as  he  had  clearly  no  interest  in  the  mort- 
gaged property  and  had  received  none  of 
the  profits. 


The  third  question  raised  is  that  amoi 
the  defendants  were  various  representatu 
of  one  Nujjoo,  who  was  the  daughter  of  Ai 
jud  Ali;  and  the  Principal  Sadder  Ami 
has  erroneously  decreed  a  liability  in  lui 
of  Rupees  1,763,  whereas  that  liabiiiiy  onj 
to  have  been  apportioned  amongst  the  sevej 
al  descendants  oi  Nujjoo. 

We  think  that  under  the  circumstances 
the  case,  the  Principal  Stidder  Ameen  w 
not  wrong  in  declaring  in  one  sum  the  amoi 
which  the  branch  of  Amjud  Ali's  family  di 
cended  from  Nujjoo  was  liable  to  pay.    W 
are  informed  that  she  had  four  sons,  and  tl 
the  heirs  of  those  sons  are  parties  on  the 
cord.     If  that  is  so,  their  liability  being  eqas 
it  is  easy  for  them  to  ascertain  the  amoa| 
which  each  has  to  pay. 

The  last  ground  is,  that  the  plaintiff  h: 
made  a  claim  in  respect  of  his  right,  tiil< 
and  interest  in  a  certain  Mouzah.  Khai 
bozoorg,  which  was  sold  in  execution.  an| 
that  plaintiff  was  not  really  the  owner  of 
third  share  of -this  mouzah,  but  that  one- thirl 
belonged  to  his  father,  and  the  claim  shouldl 
be  reduced  to  his  interest  as  one  of  several 
co-sharers  inheriting  from  the  father.  But 
this  property  was  sold  as  belonging  in  equal 
shares  to  the  plaintiff  and  two  other  share-) 
holders.  Primd  facie,  therefore,  the  plaint- 
iff is  the  owner  of  a  third  of  this  property, 
and  there  is  nothing  to  show  that  he  was  not 
owner  of  a  third  share. 

For  all  these  reasons,  therefore,  this  appeal 
must  be  dismissed  with  costs. 


The  9lh  June  1868. 

Present  : 

The  Honble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

m 

Error  of  valuation— WilL 

Case  No,  2502  of  1867. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Jiajshahye,  dated  the  6th 
August  iSdy,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  21st  January  j86y. 

Kisto  Churn  Mojoomdar  and  others  (Defend- 
ants), Appellants, 

versus 

Dwarkanath  Biswas  (Plaintiff),  Respondent. 


ki,] 


Civil 


THK   WEEKLY   REPORTER. 


liulings. 


33 


Uki 


w  Mohifue  Mohun  Roy  and  Dehendro 
Narain  Bose  for  Appellants. 

rMs  Chunder  Madhuh  Ghose  and  Nuleet 
Chunder  Sein  for  Respondent.     * 

^An  rrror  of  valuation,  which  does  not  affect  the  juris- 

[un  of  the  Courts  in  which  a  suit  is  tried,  and  does 
lead  to  a  defect  in  the  decision  on  the  merits,  is  not 

5dcntpt)and  for  interference  in  special  appeal. 
Wbcn  a  document  propounded  as  a  will  is  proved  to 

c  been  executed  and  registered  by  the  alleged  testa- 
it  B  still  essential  to  enquire  into  the  circumstances 

Mcted  with  its  execution  and  registration,  when  the 
IS  inofficious,  and  there  are  other  suspicious  matters 

nected  with  it, 

I  Moipherson,  y, — As  regards  the  ob- 
kction  taken  to  the  valuation  of  this  suit, 
pe  are  of  opinion  that  as  it  has  not  been 
UiOH'D  that  the  jurisdiction  o\  the  Courts 
las  been  affected  by  the  manner  in  which 
Ibe  suit  has  been  valued,  the  error  (if  any) 
|kas  not  produced  a  defect  in  the  decision  of 
^  case  on  the  merits,  and  we  therefore 
ttall  not,  on  this  g^round,  interfere  with  the 
Idecrec  of  the  Lower  Court. 

The  most  material  ground  of  special  ap- 
peal is  that  the  Lower  Appellate  Court  com- 
toitted  an  error   in   law  in  the  manner  in 
»hich  it  has  dealt  viih  the  case.   The  objec- 
tion taken  substantially  is  this,  that  whereas 
^  issue  is  whether  the  document  pleaded 
as  the  will  of  Gooroo  Doss  deceased ,  is  really 
Us  will,  the  Judge  has  rested  satisfied  with 
merely. finding  that  the  document  pleaded 
*as  as  a  matter  of  fact  executed  by  Gooroo 
Doss  and  registered  by  him.     It  is  objected 
lljai  the  Judge   has   not   gone    sufficiently 
Wly  into  ihe  case,  and  has  not  considered 
the  peculiar  circumstances  and  position  of 
the  parties,   nor   decided  whether  the  will 
»as  executed    deliberately    and    with    full 
testamentary  intention  on  the  part  of  Gooroo 
Doss. 

It  is  found  by  the  Lower  Appellate  Court 
that  Uooroo  Doss  was  in  v;eak  health  all  his 
liic;  that  he  lived  with  the  respondent 
Dwarkanath  who  was  his  guardian,  and  to 
*hom,  in  certain  respects,  he  was  under  ob- 
ligations; and  that  Gooroo  Doss,  shortly 
iitcr  be  came  of  age,  executed  the  docu- 
ni«ni  now  put  forward  as  his  will,  whereby 
«  left  his  entire  property  to  Dwarkanath, 
notwithstanding  that  the  female   appellant 

^  Gooroo  Doss's  own  sister  and  survived 
him. 

Primd facie  the  will,  feaving  the  whole  of 
Joe  property  away  from  his  own  sister,  is  an 
inofficiotts  will    Bearing  that  in  mind,  and  j 
W|e  position  in  which  Dwarkanath  stood  to 
^'ooroo  Doss,  there   is  no  doubt  that  the  I 
cicareii^ evidence  is   requisite  in  order   to  ' 
Vol.  X.  ^ 


support  this  will.  Now,  the  evidence  is 
meagre  and  insufficient,  and  the  onus  has  not 
been  duly  laid  upon  the  plaintiff. 

There  is  no  evidence  that  anv  instructions 
were  ever  given  by  Gooroo  Doss  for  the  pre- 
paration of  a  will  ;  and  it  is  proved  that 
Dwarkanath  himself  got  the  will  prepared, 
he  having  first  produced  a  rough  draft  of  a 
will  which  purported  to  give  6  annas  to 
Gooroo  Doss's  sister,  and  having  subsequent- 
ly produced  the  rough  draft  of  the  will  now 
propounded.  Dwarkanath  was  not  examin- 
ed as  a  witness,  and  the  Court  has  no  means 
of  knowing  whether  any  thing  passed  on 
the  subject  between  him  and  Gooroo  Doss 
before  the  drawing  up  of  fhe  instrument 
which  was  eventually  executed,  or  of  know- 
ing how  the  different  drafts  produced  by 
Dwarkanath  came  to  be  made. 

Both  the  Lower  Courts  find  as  a  fact  that 
Gooroo  Doss  did  execute  the  will  and  regis- 
ter it.  But  the  Court  of  first  instance  was 
dissatisfied  with  the  circumstances  under 
which  the  will  was  executed,  and,  being  of 
opinion  that  it  was  not  proved  that  the  will 
was  ever  read  over  to  Gooroo  Doss  before  he 
signed  it,  held  that  it  was  not  proved  that 
Gooroo  Doss  knew  what  the  nature  of  the 
document  was,  and  that  the  will  propounded 
was  not  a  bond-fide  document,  and  was 
not  the  will  of  (looroo  Doss. 

On  appeal,  the  Judge  held  that  when  the 
document  was  proved  to  have  been  executed 
and  registered,  it  was  beyond  the  province 
of  the  Court  to  assume  that  the  testator  was 
cheated  in  the  act ;  and,  ftirther,  that  if  the 
testator  had  been  decoyed  into  signing  a 
document  of  which  he  did  not  know  the  con- 
tents, it  ought  to  have  been  proved  what  the 
nature  of  the  document  was  which  he  had 
signed.  The  Judge  also  declared  that  if 
there  was  any  thing  so  violently  irregular  in 
the  will  as  to  suggest  fraud,  that  circum- 
stance would  justify  the  Court  in  enforcing 
a  rigid  explanation  of  all  that  was  suspici- 
ous, but  that  in  the  present  instance  there 
was  nothing  suggestive  of  fraud.  The  Judge 
on  the  whole  considered  the  will  to  be  valid. 

It  appears  to  me  that  the  Jfldge  was  wrong 
in  thus  treating  the  case.  It  was  ttot  beyond 
the  province  of  the  Court  to  enquire  into  the 
circumstances  connected  with  the  execution 
and  registration  of  this  document.  There 
are  on  the  face  of  the  case  for  the  plaintiff 
some  most  suspicious  circumstances.  And 
the  Judge,  without  enquiring  fully  into  them, 
did  not  put  himseif  in  such  a  position  as 
made  it  posbiblc  for  him  to  decide  whether 
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the  document  propounded  was  really  the  will 
(wiihin  the  legal  meaning  of  the  term)  of 
Gooroo  Doss.  There  is  no  doubt  that  the 
position  of  Dwarkanath  with  relation  to  Goo- 
roo Doss  was  one  likely  to  give  him  very 
great  influence  over  him ;  and  considering 
that  Gooroo  Doss  had  alwavs  been  in  bad 
health,  and  had  lived  with  and  under  the 
care  of  Dwarkanath,  that  Dwarkanath  is  the 
person  materially  benefited  by  the  will ;  that 
the  will  was  prepared  under  his  instructions  ; 
and  that  the  execution  of  it  was  conducted 
by  him,  it  was  essential  that  the  Court 
should  have  satisfied  itself  upon  the  evidence 
that  the  will  did  really  represent  the  last 
wishes  of  Gooroo  Doss,  and  that  it  was  ex- 
ecuted by  him  with  full  understanding  of  its 
real  effect,  and  with  due  deliberation,  and  not 
through  any  undue  influence  exercised  upon 
him  by  Dwarkanath. 

The  absence  of  any  evidence  of  inslruc- 
tions  for  the  preparation  of  a  will  having 
ever  been  given  by  Gooroo  Doss  is  in  itself 
most  remarkable ;  and  when  we  find  (as  it 
appears  the  Principal  Sudder  Ameen  found) 
from  some  of  the  witnesses,  who  are  consi- 
dered the  most  important  witnesses  in  sup- 
port of  the  will,  that  the  document  was  not 
read  over  to  Gooroo  Doss  before  he  signed 
it;  when  it  is,  to  say  the  lest  of  it,  doubtful 
upon  the  evidence  whether  it  was  fully  ex- 
plained to  him — it  was  absolutely  essential 
that  the  Court  should  very  carefully  enquire 
into  the  whole  matter  before  declaring  the 
will  to  be  valid.  The  Judge  entirely  lost 
sight  of  some  of  the  most  important  questions 
in  the  case ;  for  it  was  not  enough  that  he 
should  be  satisfied  as  to  the  proof  of  the  mere 
execution  and  registration  by  Gooroo  Doss 
when  of  full  age  and  labouring  under  no  men- 
tal incapacity.  As  it  is,  the  appeal  was  in- 
completely tried  by  the  Judge,  and  the  case 
must,  therefore,  be  remanded  for  re-trial. 

An  objection  was  taken  by  Mr.  Paul 
as  to  the  finding  of  the  Judge  upon  the 
issue  as  to  the  age  of  the  testator.  The 
objection  is  that  the  Judge  wrongly  relied 
on  a  copy  of  a  copy  of  a  certain  wuseeutmi- 
mah  as  being  evidence  of  Gooroo  Doss's  age. 
The  Judge  is  clearly  wrong  in  saying  that 
this  copy  is  an  "  estoppel.*'  It  is  no  evi- 
dence at  all  as  against  the  sister  of  Gooroo 
Doss,  although  1  do  not  think  the  Court 
would  have  been  wrong  in  admitting  it  as 
evidence  (not  conclusive)  against  Kristo 
Churn. 

The  Court  will  again  try  the  issue  as  to 
the  age  of  Gooroo  Doss,  and,  in  disposing  of 
the  whole  case,  will  lay  upon  Dwarkanath 


the  onus  of  proving  that,  notwithstanding! 
the  very  peculiar  circumstances  of  the  case, 
the  document  propounded  is  really  the  will 
of  Gooroo  Doss,  executed  by  him  wi:h  full 
knowledge  of  its  contents,  ai)d  with  due  dell* 
beration,  and  not  under  any  undue  inHuence 
exercised  over  him  by  Dwarkanath,  or  an? 
one  on  his  behalf.  The  mere  execution  and 
registration  of  the  instrument  are  not  of 
themselves  suflicient  proof  of  this.  Probably 
the  best  course  the  Judge  can  adopt  will  be 
to  summon  Dwarkanath,  and  interrogate  him 
narrowly  as  to  the  circumstances  under 
which  he  caused  the  will  to  be  prepared: 
but  the  Judge  must  use  his  own  discretion 
as  to  taking  further  evidence. 

The  Judge  will  take  up  this  case  at  once 
out  of  its  turn,  and  will  dispose  of  it  with 
the  least  possible  delay. 

It  is  not  to  be  supposed  from  the  remarks 
I  have  made  that  1  entertain,  or  mean  to 
express  the  opinion,  that  the  will  propounded 
is  not  the  will  of  Gooroo  Doss.  I  entertain 
no  such  opinion,  and  it  may  well  be  that  it, 
in  truth,  is  a  perfectly  good  will.  All  1  say 
is  that  the  case  has  not  been  sufficiently  en- 
quired into,  or  rightly  tried  by  the  Lower 
Appellate  Court;  and  that  therefore  it  is 
necessary  that  it  should  be  now  remanded 
in  order  that  it  may  be  properly  tried. 

The  costs  of  this  appeal  will  follow  ibe 
result  of  the  re-hearing. 

Baylev,  J.  —I  am  of  the  same  opinion,  and 
think  the  Judge,  although  he  sets  forth  cer- 
tain findings  of  facts,  has  not  come  to  these 
findings  on  legal  evidence  and  on  a  statement 
of  legal  reasons. 

1  concur  in  the  specific  reasons  given  by 
Mr.  Justice  Macpherson  on  the  argomenls 
adduced  by  Mr.  Paul  for  remanding  li»e 
case  for  re-trial. 


The  io:h  June  1867. 

Present : 

The  Honble  P.  B.  Kemp  and  E.  Jackson, 

Judges. 

Amendment  of  plaint— Section  77.  Act  VIILr 
1859— Re-married  widow's  righte  in  ^^  rl 
ceased  husband's  esUte— Sections  2  «n4  > 
Act  XV.  of  1856. 

Case  No.  2704  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  ifeputy  Commissioner Jj 
NoTvgong,  dated  the  6th  August  iSori 
affirming  a  decision  passed  by  the  Sudder 
Moonsiff  of  that  District,  dated  the  20tn 
December  18^6, 
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Okhwah  Soot  (Defendant),  Appellant, 

versus 

Bbedcn  Barianee  and  others  (Plaintiffs), 
Respondents: 

Baboos  Kheiiur  Mohun  Mookerjee  and 
Uushet  Bhoosun  Bose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Tbe  son  of  a  Hindoo  widow  having  died  after  her 
tt-narriagc,  she  sued  as  guardian  of  her  daughter 
W  bet  fifst  husband,  claiming  the  estate  of  her  son,  and 
dn  applied  to  be  made  a  co-plaintiff  in  her  own 

Held  that  the  Lower  Court  was  not  wrong  in  array- 
in  the  plaintiff  amongst  the  parties  to  the  suit  under 
SecticM  77.  Art  VIII.,  i859»  »"<*  ^^^  «"«*>  amendment 
did  «ot  alter  the  character  of  the  suit  or  affect  the 
■eiiti  of  the  case.  ...  ,       , 

Held  (by  Kemp,  J.,  dismissmg  the  appeal  under 
Seetin  15  of  the  Letters  Patent)  that  as  plamtift  at 
tketinwof  her  re-roarriage  had  no  rights  or  mterests 
ktiw  estate  of  her  deceased  husband  or  his  son,  none 

;  aa^d  itid  determined  upon  the  rc-marriage  ;  and  af- 
ter ber  son  died,  the  estate  which  he  inherited  from  his 
father  devolved  on  her,  and  under  Section  5,  Ac^  XV.  of 
a^  she  did  not  forfeit  her  right  thereto. 
Held  (by  E.  Jackson,  J.)  that  under  Section  2,  A« 

:  XV..  1855,  all  right  which  the  widow  had  in  her  deceased 
Jnsbuid's  property  by  inheritance  to  him  and  to  his 
boi  successors  ceased  by  reason  of  her  re-marriage, 
IS  i!  she  hid  then  died,  and  thereupon  the  next  heir 
iiWrited;  and  that  Section  5  referred  more  es- 
fsMj  to  the  new  husband's  property,  mcluding 
troMTty  left  otherwise  than  to  her  late  husband  and 
b  tnaX  descendants . 

[[fffip^  j._-The  defendant  is  the  special 

appellant. 

It  is  staled  in  the  plaint  that  one  Peokam 

r  died,  leaving  a  widow,  the  plaintiff,  a  son 

BttTut  Ram,  and  a  daughter  Dhuna  Mala,  him 

;   surviving.  The  defendant  is  ihe  step-brother 

o(  Peokam. 

The  plaintiff  rc-married,  and  she  now  sues 
Ib  right  of  inheritance,  claiming  the  estate 
;    of  her  son  Barut  Ram,  which  became  vested 
m  him  on  the  death  of  his  father  Peokam. 

He  Lower  -Courts  have  given  the  plaint- 
ifi  1  decree. 
In  special  appeal  it  is  contended — 

n/.— That  the  Court  of  first  instance  was 
VTODg  in  allowing  such  an  amendment  of 
tbe  plaint  as  changed  the  very  nature  of  the 
tmt. 

W.— That  tbe  Lower  Courts  have  erred 
in  declaring  that  the  plaintiff  is  entitled  to 
ncceed  to  the  estate  of  her  son  Burnt  Ram, 
tnasmoch  as  under  the  provisions  of  Section 
H  a,  Ad  XV.  of  1856,  all  her  rights  and  in- 
terests in  that  estate  ceased  and  determined 
«pon  her  re-marriage. 


I  am  of  opinion  that  the  Lower  Courts 
were  not  wrong  in  arraying  the  plaintiff 
amongst  the  parties  to  the  suit  under  Section 
77,  Act  VIIL  of  1859.  The  plaintiff  first 
sued  as  guardian  of  her  daughter,  a  minor ; 
but  finding  that  she  had  a  personal  right  in 
the  estate  claimed,  and  that  she  was  likely 
to  be  affected  by  the  result  of  the  suit,  she 
applied  to  be  made  a  co-plaintiff,  and  her 
application  was  complied  with.  The  charac- 
ter of  the  suit  was  not  changed,  and  as  the 
objection  is  at  the  best  a  technical  one,  and 
the  order  admitting  her  to  be  made  a  parly 
to  the  suit  does  not  affect  the  merits  of  the 
case  or  the  jurisdiction  of  the  Court,  I 
would  reject  it  under  the  provisions  of  Sec- 
tion 350,  Act  VIIL  of  1859. 

On  the  second  point,  which  is  a  novel  one, 
I  am  of  opinion  that  the  decision  of  the 
Court  below  is  right. 

At  the  time  of  the  re-marriage  of  the 
plaintiff,  her  son  Burut  Ram  was  alive,  and 
the  estate  of  the  former  husband  of  the 
plaintiff  was  vested  in  the  said  Burnt  Ram. 
Section  2,  Act  XV.  of  1856  runs  thus: 
"  All  rights  and  interests  which  any  widow 
*■  may  have  in  her  deceased  husband's  pro- 
"  perty  by  way  of  maintenance,  or  by  in- 
"  heriiance  to  her  husband,  or  to  his  lineal 
**  successors,  or  by  virtue  of.  any  will  or 
**  testamentary  disposition  conferring  upon 
*'her,  without  any  express  permission  to 
"re-marry,  only  a  limited  interest  in  such 
"property,  with  no  power  of  alienating  the 
"same,  'shall,  upon  her  re-marriage,  cease 
"  and  determine  as  if  she  had  then  died,  and 
"the  next  heirs  of  her  deceased  husband, 
"or  other  persons  entitled  to  the  property 
"on  her  death,  shall  thereupon  succeed 
"  to  the  same." 

At  the  time  of  her  re-marriage,  no  rights 
and  interests,  either  in  the  estate  of  her  de- 
ceased husband,  or  in  the  estate  of  his  lineal 
successor,  the  son,  had  become  vested 
in  the  plaintiff.  Therefore,  no  estate  in 
which  she  had  any  rights  and  interests  ceased 
and  determined  upon  her  re-marriage. 
After  the  re-marriage  the  son  died,  and 
the  estate  which  he  inherited  from  his  father 
devolved  on  the  plaintiff,  a^d  under  Section 
5  of  the  same  Act,  viz.^  XV.  of  1856,  she 
does  not,  by  reason  of  her  re-marriage,  forfeit 
her  right  thereto. 

I  would  dismiss  this  special  appeal  with 
costs  and  interest.     Under  Section  15  of  the 
Letters  Patent,  dated   28ih  December  1865, 
the  appeal  will  be   di^-miffed  \\iih  costs  and 
interest. 
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yackson,  J, — I  agree  with    Mr   Justice 
Kemp  on  the  first  point  argued. 

I  would  not  now  reverse  the  decision  of 
the  Lower  Court  on  the  ground  of  the 
amendment  allowed  in  the  plaint.  Whether 
that  was  strictly  legal  or  not,  it  is  not  a 
point  affecting  the  merits  of  the  case. 

But  I  differ  from  my  learned  colleague  in 
the  interpretation  which  he  puts  upon  Act 
XV.  of  1856,  and  more  especially  upon  Sec- 
tion 2  of  that  Act.  I  do  so  with  some  hesi- 
tation, as  the  words  of  the  Section  are  some- 
what ambiguous — "All  rights  and  interests, 
*'  which  any  widow  may  have  in  her  deceas- 
**ed  husband's  property  by  inheritance  to 
"her  husband  or  to  his  lineal  successors, 
"  shall,  upon  her  remarriage,  cease  and  de- 
"termine  as  if  she  had  then  died,  and  the 
''next  heirs  of  her  deceased  husband,  or 
"other  persons  entitled  to  the  property  on 
**  her  death,  shall  succeed  to  the  same." 

The  plaintiff  in  this  case  is  a  widow  and 
has  re-married.  At  the  date  of  her  re-mar- 
riage her  deceased  husband's  property  had 
been  inherited  by  his  son.  The  son  has 
since  died,  and  the  plaintiff  now  claims  to 
succeed  to  her  son's  estate.  The  right 
which  she  now  claims  is  a  right  in  her  de- 
ceased husband's  property  by  inheritance  to 
his  lineal  successors.  But  it  is  said  that  the 
widow  had  no  such  right  at  the  time  of  her 
re-marriage,  and  such  right  did  not,  there- 
fore, cease  and  determine;  that  the  law  in 
fact  alludes  only  to  such  properly  as  the 
widow  had  inherited  before  her  re-marriage. 
I  think  that  the  words  of  the  Act  bear  an 
extended  signification,  and  that  ''upon  her 
re-marriage"  should  not  be  read  as  at  the 
date  of  such  re-marriage,  but  with  reference 
to  such  re-marriage.  All  right  which  the 
widow  has  in  her  deceased  husband's  pro- 
perty by  inheritance  to  him  and  to  his  lineal 
successors  ceases  by  reason  of  her  re-mar- 
riage, and  in  consequence  of  her  re-mar- 
riage, as  if  she  had  died ;  and  thereupon, 
that  is,  when  her  right  has  ceased,  the 
next  heir  shall  inherit.  The  policy  of  the 
law  appears  to  me  to  be  one  which  is 
generally  acknowledged  in  all  society,  and 
which  is  perhags  more  especially  required 
to  be  put  in  force  in  Hindoo  society,  viz., 
that  the  widow  by  re-marriage  shall  not 
take  her  late  husband's  property  away  from 
his  family  and  into  the  hands  of  her  new 
husband.  Take  the  case  of  a  joint  Hindoo 
family  oi  six  brothers,  one  of  them  dies 
leaving  a  minor  son  and  a  widow.  The 
minor  son  takes  his  father's  property.     His 


mother  re-marries  ;  and  if  the  minor  son  dies 
before. attaining  majority,  he  cannot  mak( 
a  will,  and  the  result  will  be,  if  she  can  in- 
herit the  property,  that  the  widow  being  rej 
married,  takes  a  share  with  the  joint  brotht 
of  her  first  husband's  property,  and  is  enj 
titled  to  a  share  in  the  family  house,  an( 
every  thing  that  the  family  possesses  ;  ani 
to  enjoy  this,  she  will  ha^e  a  right  to  brinj 
her  new  husband  into  the  family. 

The  policy  of  the  law  seems  to  me  to  W 
to  prevent  any  further  interference  by  ih^ 
widow  after  her  re-marriage  in  her  deceasec 
husband's  property,  or,  as  stated  in  the 
stract  of  this  Section  given  at  the  head 
that  law,  that  the  rights  of  the  widow  in  bel 
deceased  husband's  property  are  to  cease  oj 
her  re- marriage.     Upon  her  re- marriage,  shl 
is  to  be  dead  to  all  rights  of  inheritance  il 
her  deceased  husband's  property — not  onll 
dead  at  that  moment  to  such  rights  as  &b| 
has   inherited,  but  dead  then  and  for  thi 
future  to  all  such  rights.     Section  3  of  th| 
Aft  supports  this  view.     The  family  of  h< 
deceased   husband   can  by  petition  to  ibj 
Court  deprive  the  widow  of  even  the  guai( 
ianship    of    her    children    on    her  re-mar 
riage.     Section  5  of  the  Aft  seems  to  nw 
to  refer  more  especially  to  her  new  husband's 
property.    It  would  include  also  all  propert)' 
left  by  will,  or  as  heir  to  any  one  except  her 
late  husband  and  his  lineal  successors,  bot 
the  widow  cannot  under  the  Hindoo  Law  in- 
herit from  any  one  except  the  husband  or 
his  lineal  successors. 

1  would  reverse  the  Judge's  decision  and 
dismiss  the  plaintiff's  suit  with  all  costs. 


The  loth  June  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Registration— Act  XVI.,  1864. 

Case  No.  2734  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Backer gunge^ 
dated  the  13th  August  iSC'j,  reversing  (^ 
decision  passed  by  the  Sudder  Moonsiff  (^f 
that  District,  dated  the  24th  August  iS66. 

Gobind  Chunder  Roy  (Plaintiff),  Appellan/, 


versus 


Poorno  Chunder  Sein  and  others  (Defend- 
ants), Respondents, 
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!    Bahoos  Kalee  Mohun  Doss  and  Shushee 
i  Bhoosun  Bose  for  Appellant. 


Biiho  Bama  Churn  Bantrjee  for  Respond- 
ents. 


A  Civil  Court  was  held  to  have  done  right  in  giving 
piionty  to  a  Iea!«e  registered  under  Act  XVI.,  1S64,  as 
a^aiatt  an  unregistered  conveyance  of  an  earlier  date. 

Pkear^  J. — It  appears  that  one   Poorno 
Chunder,  on  the  4th  Pous  1272,  conveyed 
kU  share  of  the  property  in  question  in  this 
soitto  the  plaintiff,  and  on  the  17th  Aghran 
ol  the  same  year  Poorno  Chunder  created 
a  sub-tenure    in    favor    of  the    defendant. 
The  plaintiff  brings   this   suit   against    the 
defendant  Poorno  Chunder,  and  also  against 
Poorno  Chunder's   grantee,    for    confirma- 
ticm  of  his,  the   plaintiff's   possession   and 
declaration  of  his  right  to  this  properly   as 
against  both  the  defendants,  and  also  seeks 
to  have  Poorno  Chunder's  lease  to  the  second 
defendant  set  aside.     The  I-ower  Appellate 
Court  has  found  in  effect  that  both  the  con- 
\eyance  to  the  plaintiff  by  Poorno  Chunder 
and  the  lease  to  the   second   defendant  by 
Poorno  Chunder   are   authentic   deeds,   but 
ihat   as    the    second    of    these,     namely, 
the  lease,  was  registered  under  the  Regis- 
tration Act  of  1864,  while   the   conveyance 
10  the  plaintiff  was  not  registered,  the  Court 
CQflsidered  itself   bound    under   Section    68 
of  the  Registration  Act  to   give   priority   to 
the  lease  as  against  the    conveyance.      It 
therefore  refused  to  set  aside  the  lease,  and 
consequently  dismissed  the  plaintiff's  claim. 


^Ve  think  that  the  Lower  Appellate  Court 
^as  quite  right.  On  this  state  of  facts 
the  plaintiff  clearly  failed  to  establish  the 
absolate  right  of  ownership  which  he  claimed 
against  both  defendants,  and  he  was,  there- 
fore, not  entitled  to  have  the  declaration  of 
"gbt  which  he  sought.  We  dismiss  the 
special  appeal  with  costs. 

We  may  add  that  as  in  this  case  it  is  not 
«i|ly  put  forward  by  the  plaintiff  that  the 
'egisiration  of  the  lease  was  effected  with 
a  view  to  defraud  him,  the  decision  of  a 
Wirision  Bench  of  this  Court  reported  in 
w«  7th  Weekly  Reporter,  page  119,  Civil 
Rolings,  entirely  supports  the  view  which 
behave  just  expressed. 


The  loth  June  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Evidence. 

Case  No.  2030  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhooty 
dated  the  loth  August  iS6y,  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  2gth  May  1866. 

Rughoonath  Pershad  (one  of  the  Defendants), 

Appellant, 

versus 

Huree  Mohunt  (Plaintiff),  Respondent, 

Baboo  Kedarnath   Chatterjee  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

A  Ix>wer  Appellate  Court  was  held  not  to  be  wrong 
in  reading  as  evidence  in  the  suit,  evidence  in  another 
Suit  which  had  been  read  in  the  first  Court,  unless  it  was 
objected  to. 

Jackson,  J,—\y¥.  think  no  sufficient 
ground  is  shown  for  interference  in  the 
decision  of  the  Lower  Appellate  Court.  It 
is  said  that  it  has  proceeded  on  the  deposi- 
tions of  witnesses  taken  in  another  suit,  and 
that  the  first  Court  acted  in  the  same  illegal 
manner.  It  does  not  appear,  how'ever,  that 
when  the  special  appellan^  made  his  appeal 
to  the  Principal  Sudder  Ameen,  he  objected 
to  the  admission  of  this  evidence  by  the. 
first  Court  as  being  without  his  consent.  If 
he  did  not  then  make  this  objection,  we  may 
fairly  presume  that  the  evidence  was  ad- 
mitted with  his  consent;  and  we  cannot 
say  that  the  Lower  Appellate  Court  was 
wrong  in  reading  as  evidence  in  the  suit 
evidence  which  had  been  read  in  the  first 
Court  unless  it  was  objected  to. 

Then  it  is  said  that  the  Lower  Appellate 
Court  does  not  allude  to  one  or  two  of  special 
appellant's  documents,  but  it  is  not  shown 
to  us  that  these  are  material  documents  which 
would  have  affected  the  decision  on  the 
merits. 


Appeal  dismissed  with  costs. 
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The  loth  June  1868. 

Presefit : 

The  Honble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Jurisdiction — Determination  of  question  of  title- 
Claim  to  eject— Clause  5,  Section  23  and  Sec- 
tion 153,  ActX.,  1859. 

Cases  Nos.  2588  to  2594  of  1867 
under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  2^-PergHnnahs^  dated  the  ist 
August  i86y,  reversing  the  decisions  of  the 
Deputy  Collector  of  Diamond  Harbour^ 
dated  respectively  the  2nd  and  ^th  February 
i86y, 

Shoudaminee  Dossee  (Plaintiff),  Appellant y 

versus 

Ram  Chand  Baido  and'  others  (Defendants), 
and  others  (Interveners),  Respondents, 

Bahoos  Onookool  Chunder  Mookerjee,  Khet- 
turnath  Rose,  and  Anund  Chunder  Ghos- 
sal  for  Appellant. 

Mr,  R,  T.  Allan  and  Baboos  Unnoda  Per- 
shad  Banerjee  and  Bhowanee  Churn  Dutt 
for  Respondents. 

In  a  suit  for  arrears  of  rent,  in  which  an  intervenor 
opposed  plaintiff's  claim,  and  the  Deputy  Collector  col- 
laterally and  incidentally  to  gruiding  his  mind  to  a 
conclusion  on  the  issue  which  arises  under  Section  77, 
Act  X.,  1850,  thinks  proper  to  enquire  into  and  state  his 
opinion  as  on  matters  of  title  between  the  plaintiff  and 
the  intervenor,  he  cannot  be  said,  in  the  senss  of  Section 
153  to  deferviine  a  question  of  title  between  the  parties 
by  his  judgment. 

In  a  suit  for  arrears^f  rent,  where  a  claim  to  eject  the 
defendant  under  the  powers  provided  by  Clause  5,  Sec- 
tion 23  is  inserted  in  the  plain t>  but  is  not  made  the 
subject  of  an  i.«:?;ue,  or  adjudicated  upon,  the  insertion 
of  such  claim  does  not  shift  the  jurisdiction  of  the  Court 
of  appeal. 

Phear,  J, — The  advocates  for  the  difTer- 
ent  panics  in  special  appeals  Nos.  2588  to 
2594,  both  numbers  inclusive,  admit  that  all 


these  cases  will  be  governed  by  one  and  th< 
same  judgment  of  this  Bench.     The  decisioi 
of  the  first  Court  in  reference  to  them  isj 
among  our  papers,   attached   to   No.  2591, 
and  it  commences   in   these   words:    "Tb« 
**  plaintiff  in   this  case   sues   for  arrears  ol 
"  rent.      The  defendant  admits  tenancy,  bui 
"  pleads  that  he  has  paid  his  rents  to  the  in- 
"tervenor,  who  has  come  into  the  possessioi 
*'of   the   tenure   by   purchase.      The    inter- 
"  venor  opposes  the  claim  of  the  plaintiff  01 
**the  ground,  that-  he  is  in  the  receipt  an< 
"  enjoyment  of  the  rent  from  the  defendant. 
"The  points  at  issue  are.yfrj/,  has  the  inier-l 
"  venor  been  in  receipt  of  the  rent  as  reqaired| 
"  by  the  Act ;  and,  secondly,  is  the  defcnd- 
" ant's   rent    in    arrears?      The    intervenoi 
•*  comes   in   under   Section   77   of  the   Act.! 
"He  cannot  show  that  he  has  actually  and| 
"in  good   faith   received   and   enjoyed    th< 
"  rent  before  and  up  to  the  time  of  the  in- 
"stitution  of  the   suit."     The   Deputy  Col- 
lector goes  on  to  discuss  the  evidence  pro- 
duced before  him  in  the  case,  and  shows  that 
the  conclusion  to  which  the  last  words  quoted 
by  us  indicate  that  he  had  come,  i&supported 
by  that  evidence.     And  eventually  he  gives 
the  plaintiff  a  decree  as  against  the  inter- 
venor.    The  intervenor  preferred  an  appeal 
to  the  Judge,  and  the  Judge  reversed  the 
decision  of  the  Court  below  as  between  the 
plaintiff  and   intervenor.     Against-  the   de- 
cision of  the  Judge  the  plaintiff  now  appeals 
to  this  Court  specially. 

It  seems  to  us  that  the  Lower  Appellate 
Court  had  no  jurisdiction  in  this  case  to  en- 
tertain the  appeal  of  the  intervenor,  and  that, 
consequently,  we  have  now  no  jurisdiction 
to  entertain  these  appeals  from  the  decision 
of  the  Judge.  From  so  much  as  we  have 
quoted  of  the  judgment  of  the  Deputy  Col- 
lector, it  is  clear  that  he  has  in  his  mind  the 
real  question  that  he  was  called  upon  to  try 
between  the  plaintiff  and  the  intervenor  tin- 
der the  terms  of  Section  jj.  Act  X.  of  1859, 
and  he  expressed  his  determination  of  thai 
question  strictly  in  the  words  of  the  Section 
itself.  It  is  true  that  in  guiding  himself  to 
a  conclusion  upon  the  question,  he  did  take 
into  consideration  matters  of  title  which  were 
put  forward  by  the  intervenor.  He  thought 
that,  as  a  matter  of  fact,  a  small  portion  of 
the  rent  had  been  actually  received  by  the  in- 
tervenor, just  immediately  preceding  the  in- 
stitution of  the  suit ;  but  from  the  conclu- 
sions which  he  drew  from  the  evidence  wiih 
regard  to  the  nature  of  the  title  put  forward 
by  the  intervenor  as  the  ground  upon  which 
he  had  obtained  these  arrears  of  rent  from  the 
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not  defendant,  he  arrived  at  the  conviction 
Uut  the  receipt  of  rent  actually  proved  was 
not  ^  hond'fide  receipt  of  rent  within  the 
meaning  of  the  provisions  of  Section  ']i, 
Act  X.  of  1859;  ^"^>  havihg  arrived  at 
thai  conviction  purely  as  a  matter  of  fact, 
he  decided  the  issue  of  fact  which  arises  by 
reason  of  the  terms  of  Section  ']^  between 
the  plaintiff  and  the  intervenor,  against  the 
Inter  ven  or. 

It  is  said  by  the  special  respondent  now 
that  the  circuoistance  of  the  Deputy  Collect- 
or having  gone  into  the  matter  of  the  in- 
terx'CDor's   title   at  all,  shows  that  the  case 
falls   within    the    exception    of    the    latter 
portion  of  Section  153.     Now,  Section  153 
ays:  *'  In  suits  under  Clauses 2,  4, and  7  of 
"Section  23,  and  under  Section  24  of  this 
•^Act,  tried  and  decided  by  a  Collector,  if 
•ibe  amount  sued  for,  or  the  value  of  the 
"property,  claimed,   does   not   exceed    100 
•rupees,  the  judgment  of  the  Collector  shall 
**be  final,  and  not  open  to  revision  or  appeal 
*•  except  as  hereinafter  provided,  unless  in 
'any  such  suit   a  question  of  right  to  en- 
''bance  or  otherwise  vary  the  rent  of  a  ryot 
•*or  tenant,  or   any   question   relating   to  a 
•'liile  to  land,  or  to  some  interest  in   land 
"as  between     parties     having     conflicting 
"claims  thereto,  has  bten  determined  by  the 
^"jud^menij   in    which    case    the    judgment 
**&ball  be  open   to   appeal  in   the  manner 
•'provided  in  Sections  160  and  161  of  this 
"♦Aft."     And  then  Section  160  says  :  **  In  all 
''suits  other  than    those    in    which,    when 
*'lJicd  and  decided  by  a  Collector,  the  judg- 
**ment  of  the   Collector  is  declared   to  be 
"fmal,  or  when    tried    and    decided    by    a 
'*I)€piay  Collector,  an  appeal  is  allowed  to 
I* the  Collector,  an  appeal  from  tlie  judgment 
"o{  the  Collector  or  Deputy  Collector  shall 
"lie  to  the  Zillah  Judge,  unless  the  amount 
'".*  y*loe  in  dispute  exceed  5,000  rupees,  in 
**  which  case  the  appeal  shall  lie  to  the  Sud- 
'*dcr  Court." 

^'ow,  in  this  case,  the  amount  of  the 
arrears  of  rent  is  admittedly  less  than  100 
l^pees,  and  consequently,  unless  the  suit 
w  one  which  falls  within  the  exception 
m  the  latter  part  of  Section  153,  and  so 
«  provided  for  by  Section  160,  there  is  no 
appeal  from  the  judgment  of  the  Deputy 
Selector  to  the  Judge.  Thus,  it  seems  that 
nnlcssaquestioa  relating  to  title  to  land  basin 
T^^^sebeen  determined  bv  the  judgment  of 
me  Deputy  Collector,  the  'appeal  from  his 
IWgroent  did  not  lie  to  the  Judge,  and, 
consc4|uenllj.^  the  Judge  had  no  jurisdiction 


to  entertain  and  decide  it.  We  have, 
therefore,  to  say  whether  a  question  of  title 
to  land  hc^s  been  determined  between  the 
plaintiff  and  the  intervenor  by  the  judgment 
of  the  Deputy  Collector  in  this  case,  bear- 
ing in  niind  the  form  which  that  judgment, 
as  we  have  already  described  it,  substan- 
tially assumed. 

We  have  been  referred  to  various  decisions 
more  or  less  remote  from  this  point.  One, 
the  earliest  of  them,  was  decided  by  the  Full 
Bench  and  is  reported  in  Volume  111.,  Weekly 
Reporter,  Act  X.  Rulings,  page  21,  and  in 
that  case  the  Court  said  :  *•  We  think  that 
"  under  Section  jj  the  only  matter  enquired 
"  into  is  the  fact  of  the  actual  receipt  and 
''  enjoyment  of  rent  before  and  up  to  the 
"time  of  the  comoencement  of  the  suit; 
'*  that  this  fact  is  totally  unconnected  with 
"  the  legal  title  to,  or  an}  interest  in  the 
*'  land,  or  with  the  right  to  receive  the 
"  rent,  which  its  by  the  proviso  of  the 
"  Section  reserved  for  enquiry  in  the  Civil 
*•  Court ;  and  that,  consequently,  no  appeal 

*  lies  to  the  Judge  under  Sections  153  and 

*  190  of  Act  X.  of  1859." 

This  decision  seems  to  be  a  complete 
authority  for  saying  that  where  the  De- 
puty Collector  confines  himself,  as  between 
the  plaintiff  and  the  intervenor,  to  deciding 
the  simple  question  of  the  receipt  of  rent 
and  its  bona  fides,  there  can  never  be  an 
appeal  to  the  Judge.  No  doubt,  it  is  pos- 
sible that  the  Deputy  Collector  may,  in 
some  cases,  not  very  clearly  distinguish  be- 
tween the  issue  which  arises  on  the  in- 
tervenor's  claim  between  the  intervenor  and 
the  plaintiff,  and  the  issues  which  arise  in 
the  suit  between  the  plaintiff  and  the  ori- 
ginal defendant ;  and  it  may  be  that  in 
consequence  of  some  confusion  on  this  point, 
the  Deputy  Collector  may  make  his  decision 
between  the  plaintiff  and  the  intervenor 
depend  upon  a  matter  of  title,  instead  of  upon 
the  simple  question  of  fact,  which  is  pre- 
scribed by  Section  jy  as  the  sole  matter  in 
issue  between  the  plaintiff  and  the  person 
who  is  allowed  to  intervene.  If  the  Deputy 
Collector  does  so,  it  may  be  that  his  judg- 
ment determines  a  questfon  of  title  within 
the  meaning  of  the  latter  part  of  Section  153, 
Act  X.  of  1859,  and  so  shifts  the  Court  of 
appeal  from  the  Collector  to  the  Judge.  I 
do  not*  myself  desire  to  express  a  judicial 

opinion  upon  this  point  now.  I  have  before 

namely  in  the  case  reported  in  Volume 
VIII.,  Weekly  Reporter,  page  393 —thrown 
out  what  was  at  that  time  the  inclination  of 
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my  mind  with  regard  to  it,  and  I  am  willing 
to  go  so  far  as  to  say,  even  now,  that  I  have 
not  since  seen  any  reason  to  change  my  view. 
However,  the  decision  which  .was  come  to 
by  the  Division  Bench  in  that  case  in  no  way 
touches  the  present  matter.  The  Court  was 
not  then  called  upon  to  decide  whether  the 
Judge  had  jurisdiction  or  not  to  entertain 
the  appeal  from  the  Collector,  because  that 
point  had  been  already  determined  in  that 
particular  case  by  a  Bench  of  co-ordinate 
authority. 

We  do  not  think  it  is  necessary  for  us  now 
to  enter  into  and  discuss  all  the  other  cases 
which  have  been  quoted  before  us  to-day. 
The  case  reported  in  Volume  IV.,  Weekly  Re- 
porter, page  40,  Act  X.  Rulings,  is  clearly  not 
applicable,  because*  the  Bench  there  said: 
"  We  cannot  gather  from  the  judgment  of 
"the  Deputy  Collector  that  he  has  (either 
"rightly  or  wrongly)  determined  any  ques- 
"tion  of  right  to  enhance  or  otherwise  vary 
"the  rent  of  a  ryot  or  tenant,  or  any  ques- 
"tion  relative  to  a  title  to  land  or  to  some 
"interest  in  land  as  between  parties  having 
"conflicting  claims  thereto."  But  the  re- 
marks which  were  thrown  out  in  the  sen- 
tence which  followed  the  one  we  have  just 
quoted,  afford  us  some  guide  as  to  whether 
the  consideration  which  the  Deputy  Collector 
gave  in  the  present  instance  to  the  matters 
of  title  put  forward  by  the  intervener  ought 
to  be  considered  to  amount  to  an  enquiry 
into,  or  determination  of,  a  question  of  title. 
The  words  to  which  we  allude  are  these : 
"  He  may  have  misapprehended  the  value 
"and  character  of  the  documentary  evidence 
"before  him,  but  the  Aft  does  not  include 
"such  a  circumstance  among  the  contingen- 
"cies  on  the  happening  of  which  the  Col- 
"  lector's  decision  would  cease  to  be  final  and 
"become  open  to  revision."  That  would 
seem  to  justify  our  saying  here  that  the 
particular  view  taken  by  the  Deputy  CoU 
lector  of  the  title  put  forward  by  the  inter- 
venor,  and  made  use  of  by  him  as  a  guide  to 
his  decision  on  the  bona  fides  of  the  receipt 
of  rent,  is  not  one  of  the  contingencies  upon 
which  the  Act  intended  that  the  Collector's 
decision  should  c^se  to  be  final.  The  judg- 
ment delivered  by  the  Chief  Justice,  upon 
which  much  stress  has  been  laid  by  the  re- 
spondent in  this  case,  and  which  is  reported 
in  Volume  VII. ,  Weekly  Reporter,  Civil 
Rulings,  page  25,  affects  a  decision  between 
the  plaintiff  and  the  original  ryot,  defendant. 
It  has  no  concern  with  any  question  which 
did  or  might  arise  between  the  plaintiff  and 
the  intervenor,  and  the  Chief  Justice  himself 


makes  the  remark  that  Section  77  does  not 
apply  to  the  case.  All  the  remaining  cases 
which  were  pressed  upon  our  attention  are 
included  in,  or  cited  by,  the  judgment  reported 
in  Volume  VI.,  W^eekiy  Reporter,  page  i-, 
Act  X.  Rulings,  and  there  the  Court,  upon  a 
review  of  them,  says  that  it  considers  all  these 
cases  to  form  a  class  in  which  the  Deputy 
Collector  did  not  confine  his  enquiiies  to  the 
mere  fact  of  the  receipt  and  enjoyment  of 
rent,  but  entered  upon  a  consideration  of, 
and  decided  various  f/uesiions  of,  title. 

Now,  we  have  already  intimated  thai  the 
words  of  the  Deputy  Collector's  judgment 
lead  us  to  think  that  he  directed  his  attention 
exclusively  to  the  simple  question  of    fact 
which  rightly  and  properly  fell  to  be  decided 
by  him  as  between  the  plaintiff  and  the  in- 
tervenor under  Section  77,  Act  X.  of  1859, 
and  that  he  did  not  travel  beyond  the  issue 
so  raised ;  and  although  he  in  some  sense  en- 
quired into  the  matters  of  title  tendered   to 
his  notice  by  the  intervenor,  he  did  not  de- 
cide any  question  of  title  between  the  plaint- 
iff and  the  intervenor.     The  words  of  Sec- 
tion 153  which  are  relied  upon  are,  when 
looked  into,  really  very  stringent.     They  do 
not  appear  to  us,  giving  them  their  widest 
extension,  to  apply  to  cases  other  than  those 
in  which  the  Collector  has  made  the  deter- 
mination  of   the   suit    depend    imniediaUly 
upon  the  determination  of  a  question  of  title. 
They  are  these  :  "  Unless  any  question  re- 
"  lating  to  the  title  to  land  has  been  deie^ 
**  mined  by  the  judgment."     The  Legislature, 
when  using  these  words,  must  have  contem- 
plated the  case  where  the  judgment  has  de- 
termined or  affected  to  determine  as  between 
the  parties,  a  question  relating  to  a  title  to 
land,  and  not  merely  where  the  Deputy  Col- 
lector  has,   collaterally    and  incidentally  to 
guiding  his  mind  to  a  conclusion  on  the  issue 
which  arose  under  Section  77,  thought  piro- 
per  to  enquire  into  and  state  his  opinion  as 
on  matters  of  title  between  the  plaintiff  and 
the  intervenor.     It  seems  to  us  that  when 
he  does  that,  and  that  only,  he  cannot  be 
said,  in  the  proper  sense  of  the  words  of 
Section  153,  to  determine  a  question  of  title 
between  the  parties  by  his  judgment. 

Turning  with  this  view  to  the  case  which 
is  before  us,  it  is  clear  to  us  that  the  only 
question  which  the  Deputy  Collector  propos- 
ed to  himself  to  determine,  and  which  he  did 
judicially  determine,  between  the  plaintiff 
and  the  intervenor,  was  the  simple  question 
of  fact  whether  or  not  the  intervenor  had 
actually  and  in  good  faith  received  the  rem 
of  the  land  before  and  up  to  the  time  •of  the 
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institution  of  the  suit:  and  we,  therefore, 
ifaink  that  the  case  docs  not  fall  within  the 
Uucr  words  of  Section  153. 

But  the  respondent  further    argues   that 
this  suit  is  not  merely  a  suit  to  recover  ar- 
rears of  rent  under  Clause  4.  Section  23,  Act 
X.  of  1859,  but  it  is  also  a  suit  to  eject  the 
ryot-defendant   for  non-payment  of  arrears 
DDder  Clause  5  of  that  Act,  and  that  a  suit 
10  eject  a  r}*ot  under  Clause  5,  Section  23. 
does  not  fall  within  the  provisions  of  Section 
153.    No  doubt,  this  contention  is  just  as  to 
saiu»  brought  under  Clause  5,  Section  23. 
It  has  been  more  than  once  held  by  this  Court 
thai,  when  a  claim  which  does  not  fall  within 
the  claims  mentioned  in  Section  1 53  is  joined 
vith  a  claim   which  does  fall  within  Sec- 
tioQ  153.  in  that  case,   the  jurisdiction  c^f 
ippcal  is  not  affected  by  the  provisions  o^ 
Section  153.     However,  upon  looking  at  the 
pleadings  in  this  case,  the  course  which  the 
ose  has  taken,  the  evidence  which  has  been 
addoced,  and  the  issues  raised,  the  conclusion 
that  we  arrive  at  is  that,  although  the  claim 
to  eject  the  defendant  under  the  powers  pro- 
vided by  Clause  5,  Section  23,  has  been  in- 
setted in  the  plaint,  still  that  claim  has  never 
been  really  matter  of  contest  between  the 
panics.    It  was  never  made  the  subject  of 
at)  issue  in  the  trial  of  the  cause.     There 
was  no  contention   on  the    plaintifT's    part 
during  the  progress  of   the  suit  that  that 
^^  a   substantial    object    which    he    de- 
sired to  gain.    The  Deputy   Collector,   in 
stating  what  the   suit  between   the   parties 
va?,  after  having  heard  both  sides  and  con- 
sidered all  the    evidence   with   very   great 
discrimination,  speaks  of  the  suit  solely  as 
4  suit  for  arrears  of   rent.     There    is   no 
adjudiption  with    regard   to   the  claim  to 
eject,  and  the  decree  given  by  the  Deputy 
Collpcior  is  a  decree  for  arrears  of  rent  only. 
In  view  of  all  these  facts,  we  cannot  avoid 
ibe  conclusion  that  the  suit  was  substanti- 
%» to  all  intents  and  purposes,  a  suit  for 
arrears  of  rent  only,  and  we  do  not  think 
tl»ai  the  legislature  intended  that  the  mere 
insertion  in  the  plaint  of  a  nominal  claim 
lor  ejectment,  which  was  never  meant  to  be 
Pressed,  which  certainly    never  was   men- 
iwoed  in  the  Court  of   first  instance,  and 
with  regard  to  which  no  attempt  whatever 
^  made  to  obtain  an   adjudication,   that 
the  insenion  of  8uch«a  claim  in  the  plaint 
shoald  have  the  effect  of  shifting  the  juris- 
dictioa  of  the  Court  of  appeah 

Wc  have  no  case  quoted  to  us  which  could 
pvc  !tt  any  guidance  upon  the  point.    We 
.  VolX, 


think  that  we  must  be  governed  by  a  con- 
sideration of  the  conduct  of  the  parties  in  the 
Court  of  first  instance,  and  the  words  of  the 
judgment  of  the  Deputy  C'ollector  himself  in 
arriving  at  a  conclusion  as  to  the  real  char- 
acter of  the  suit.  Upon  ihe  whole,  we 
have  no  doubt  that  we  ought  to  hold  that 
this  suit  is  in  the  position  of  a  suit  brought 
simply  to  recover  arrears  of  rent  within 
Clause  4,  Section  23,  Act  X.  of  1859,  and 
it  is  obvious  that  the  amount  sought  to  be 
recovered  is  less  than  100  rupees.  We 
have  already  explained  at  some  length  the 
reasons  which  make  us  come  to  the  conclusion 
that  the  Deputy  Collector  did  not  determine 
a  question  of  title  between  the  plaintiff  and 
the  intervenor  within  the  meaning  of  Section 
153,  Act  X.  of  1859.  It  follows,  therefore, 
that  the  Judge  had  no  jurisdiction  to  enter- 
tain the  appeal,  and  we,  consequently,  can 
have  no  jurisdiction  either,  except  for  the 
purpose  of  determining  the  jurisdiction. 
We  must,  therefore,  reject  the  appeal.  How- 
ever, in  order  to  do  justice  between  the 
parlies,  we  think  it  is  necessary  for  us  to 
exercise  that  power  which  is  reposed  in  u»by 
Section  15  of  the  Letters  Patent,  dated  28th 
December  1865,  and  to  direct  that  the 
judgment  of  the  Lower  Appellate  Court  be 
quashed.  Each  party  will  pay  his  own 
costs. 

This  decision  applies  to  all  the  appeals 
above  mentioned;  therefore  all  will  be  dis- 
missed on  the  same  terms.  The  effect  will 
be  that  in  each  of  the  cases  the  decision  of 
the  Deputy  Collector  will  remain  undis- 
turbed. 


The  lolh  June  1868. 

Present : 

The  Ilon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Limitation  —  Enhancement  of  rent—  Section 
32,  Act  X.,  1859. 

Case  No.  2996  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  ■  Judge  of  Dacca,  dated  the  igth 
August  i86y,  affirming  ^a  decision  passed 
by  the  Deputy  Collector  of  the  District, 
dated  the  2jth  March  1867. 

Huree-Kishore  Ghose  (Defendant),  Appellant, 

versus 

Koomodinee  Kant  Banerjee  (Plaintiff), 

Respondent, 
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Baboo  Greeja  Sunkur  Mojoomdar  for 

Appellant. 

Baboo  Romesh  Chunder  Mitter  for  Re- 
spondent. 

Where  a  ryot's  suit  contestingf  a  notice  of  enhance- 
ment was  dismissed,  and  the  dismissal  confirmed  in 
special  appeal  in  the  month  of  May,  the  landlord's 
suit,  broug^ht  in  December  of  the  same  year,  for  rent 
at  an  enhanced  rate  according  to  notice,  was  held  to  be 
barred  by  Section  32,  Act  X.,  1859. 

Jackson,  J, — This  was  a  case  in  which 
the  landlord  served  notice  of  enhancement 
in  Chyet  1269.  The  ryot  immediately 
aftenvards  sued  to  contest  that  notice.  The 
suit  proceeded  chiefly  upon  a  claim  to  ex- 
emption from  enhancement  set  up  by  the 
ryot,  on  the  ground  that  he  had  paid  rent 
at  a  uniform  rate  for  a  series  of  years. 

The  suit  of  the  ryot  was  dismissed,  and 
the  case  came  linally  before  the  High  Court 
in  special  appeal,  and  that  Court,  in  affirm- 
ing such  dismissal,  observed  that  the  rj'ot 
would  not  be  debarred  in  any  future  suit 
which  might  be  brought  by  the  landlord, 
from  showing  that  he  is  not  in  possession 
of  a  larger  quantity  of  land  than  that  for 
which  he  has  been  paying  rent. 

This  decision  was  passed  in  May  1866, 
and  in  December  of  the  same  year,  the  land- 
lord brought  a  suit  for  rent  at  an  enhanced 
rate  according  to  notice.  The  defendant- 
ryot  in  his  written  statement  objected  that 
the  suit  was  barred  by  the  rule  of  limitation 
contained  in  Section  32,  ActX.  of  1859.  This 
was  decreed  against  him,  or  it  may  be  that 
the  plea  was  passed  over  by  the  Court. 

The  ryot  appealed  to  the  Zillah  Judge, 
and  the  point,  though  not  taken  in  his  writ- 
ten grounds  of  appeal,  was.  raised  for  him 
by  his  vakeel  at  the  hearing. 

The  Zillah  Judge  appears  to  have  been 
under  the  impression  that  it  was  not  com- 
petent to  him  to  entertain  the  objection, 
because  it  had  not  been  entered  in  the  me- 
morandum of  appeal;  nevertheless  the 
Judge  proceeded  to  give  his  opinion  on  the 
matter,  and  he  also  has  decided  against  the 
ryot. 

The  defendant  now  comes  before  us  on 
special  appeal  an^l  the  question  of  limitation 
is  raised  for  the  third  time. 

It  appears  to  us  quite  clear  that  the 
landlord  is  barred,  and  that  his  case  does 
come  within  the  provision  contained  in  the 
latter  portion  of  the  Section  above  referred 
to. 

Baboo  Romesh  Chunder  Milter  occupied 
he  Court  some  time  in  endeavouring  to  show 


that  tbe  enhancement  has  been  confirmed  bv 
a  competent  Cobrt.  This  argument  is  quite 
untenable,  for  the  enhancement  has  not  been 
confirmed.  Not  only  did  the  judgment  in 
the  former  suit  go  no  further  than  disallow 
the  claim  to  be  exempted  from  enhancement 
on  the  ground  of  fixity  of  payment,  but  it 
expressly  reserved  for  future  decision  the 
plea  of  the  ryot  that  he  was  not  holding 
lands  in  excess  of  those  for  which  he  was 
paying  rent. 

Under  these  circumstances,  it  is  quite  idle 
to  say  that  the  enhancement  has  been  con- 
firmed. This  suit,  therefore,  comes  under 
the  last  part  of  Section  32,  and  limitation 
being  relied  on  by  the  defendant  througboui, 
he  must  get  the  benefit  of  that  plea. 

The  decision  of  the  Lower  Appellate 
Court  is  reversed,  and  the  plaintiff's  suit  is 
dismissed  with  all  costs. 


The  loth  June  1868. 

Presenl : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse. 

Judges, 

Res-adjudicata  —  Review  ~  New  triaL 

Case  No.  2732  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  2nd  Principal  Sudder  Ameen  0/ 
the  24f'PergunnahSj  daUd  the  27/h  Juw 
tSdy^  reversing  a  decision  pcLssed  by  the 
Sudder  Ameen  of  that  District,  dated 
the  t4th  October  1864, 

Luleet  Mohun  Roy  Chowdhry  and  others 
(Defendants),  Appellants^ 

versus 

Sowtra  Bcbee  (Plaintiff),  Respondent. 

Baboo  Hem  Chututer  Banerjee  for  Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Srre- 
nath  Banerjee  for  Respond<snt. 

When  once  a  Civil  Court  has  passed  a  final  decision 
between  the  parties,  it  loses  jurisdiction  over  the  suit 
except  for  the  purposes  of  executing  the  decree ;  and  it 
cannot  hold  a  new  trial  of  the  same,  unless,  for  some 
reason  within  the  Procedure  Act,  the  first  trial  appears 
to  have  been  unfair  between  the  parties. 

Phear,  J. — It  is  not  necessary  that  we 
should  go  into  the  matter  of  the  special  appel- 
lant's objection,  but  we  think  it  right  to  say 
that,  if,  as  appears  to  have  been  the  case,  there 
was  no  new  matter  brought  before  the  Prin- 
cipal Sudder  Ameen  at  the  hearing  of  the 
review,  which  the  petitioner  in  review  could 
not,  with  reasonable  diligence,  have  obtained, 
brought  forward)  or  urged  at  the  time  of  the 
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original  hearing,  or  some  other  like  cause 

sffecting  the   administration  of    substantial 

justice  between  the  parties,  the  review  ought 

not  to  have  been  entertained,  even  had  the 

spplication  for  review  been  preferred  within 

the  limited  time  of  90  days.     When  once  a 

Civil  Court  has  passed  a  final  decision  be- 

ivecn  the  parties,  it  loses  jurisdiction  over 

the  suit,  except  for  the  purposes  of  executing 

the  decree ;  and  it  cannot  hold  a  new  trial  of  • 

the  same  unless,  for  some  reason  within  the 

Procedure  Act,  the  first  trial  appears  to  have 

been  unfair  between  the  parties.     We  reverse 

the  decree  of  the  Principal  Sudder  Ameen 

madeonre\iew,and  confirm  the  decree  which 

be  made  on  the  original  hearing  on  appeal 

on  the  20th  of  April  1864.     The  special  ap- , 

pellant  must  have  his  costs  in  this  Court,  and 

tisohis  costs  in  the  Lower  Court  on  review. 


The  10th  June  1868. 

Present : 

TheHon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Deputy  Collector's  Court— Court  of  justice—  . 
Section  237,  Act  VIII.,  1859. 

Lowazima  Appeal  from  an  order  passed 
hy  the  Judge  of  Burdwan^  dated  the  8th 
June  1868, 

Messrs.  John  Cowie  and  J.  W.  Mirfield, 
Trustees  of  the  Land  Mortgage  Bank  of 
India,  Limited,  Appellants, 

versus 

Mr.  Barbara  Owen  John  Elias, 
Respondent, 

Baboo  Ashootosh  Dhur  for  Appellants. 

No  one  for  Respondent. 

.Tlie  Court  of  &  Deputy  Collector  is  a  Court  of  justice 

^•ithinthc  meaning  of  Section  237,  Act  VIII.  of  1S59. 

• 

?har,  7. — No  sufficient  ground  has  been 
shown  to  us  for  interfering  with  the  Judges 
otder.    The  Judge  states  that  the  Deputy 
Collector  has  already  determined  the  ques- 
tion of   priority    of  claim   to  the   surplus 
w<»cys  in  bis  Court  against  the  present 
petitioner,  and  we  are  of  opinion  that  the 
Coort  of  the  Deputy  Collector  is  a  Court  of 
juaicc  within  the  meaning  of  Section  237  of 
Act  VIU.  of  1859.    This  being  so,  the  right 
io  the  moneys  in  question  has  been  finally 
decided  against  the  present  petitioner,  and 
^  Jodge  was  right  in  withdrawing  his  or- 
der of  anachment,  dated  4th  June. 
V?e  reject  this  petition. 


The  loth  June  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover 

Judges, 

Local  investigation— Examination  of  witnesses 
by  Civil  Ameen— Section  73,  Act  X.  of  1859, 
and  Section  180,  Code  of  Civil  Procedure. 

Case  No.  2976  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhooniy  dated  the  28th 
August  F86y^  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District y 
dated  the  2gth  May  186  j. 

Gour  Chunder  Roy  (Plaintiff),  Appellant, 

versus 

Rash  Beharee  Dutt  (Defendant),  Respondent. 

Baboo  Ashootosh  Chatterjee  for  Appellant. 

Baboo  limbic  a  Churn  Banerjee  for 
Respondent. 

Section  iSo,  Code  of  Civil  Procedure,  as  applied  to 
cases  under  Act  X.by  Section  73  of  the  latter  law,  allows 
the  widest  discretion  to  Courts  of  first  instance  with 
regard  to  makiojf  local  investigations ;  and  a  Deputy 
Collector  was  held  to  have  done  what  the  law  allowed 
him,  in  deputing  a  Civil  Ameen  to  examine  witnesses  in 
a  suit  for  enhancement  of  rent. 

Jackson,  J. — The  decision  of  the  Lower 
Appellate  Court  in  this  case  is  erroneous, 
but  the  plaintiif's  suit  must  fail  upon  a 
ground  quite  distinct  from  that  assigned  by 
the  Judge,  or  indeed  raised  by  the  special 
respondent. 

If  the  case  had  been  that  of  an  ordinary 

suit  for  enhancement,  we  should  have  felt 

bound   to   remand   the  case  to  the   Lower 

Appellate    Court,    because    the    evidence, 

which  was,  we  think,  quite  regularly  pro- 

duced  in  the  Collector's  Court,  and  which,  if 

believed,   was  quite  sufficient  to  support  a 

'  decree  for  enhancement,  has  been  set  aside 

1  by  the  Judge  on  grounds  wholly  untenable. 

The  plaintiff  sought  to  enhance  on  the 

'  ground  that  the  defendant  held  lands  of  the 

description  specified  at  rates  lower  than  those 

paid   by  ryots  of  a   similar  description  for 

similar  lands  in  the  neighbourhood. 

In  order  to  inquiie  what  was  the  descrip- 
tion of  the  land,  and  wh^  the  rates  were 
which  weie  paid  in  the  neighbourhood  by 
ryots  of  a  similar  description  for  similar 
lands,  the  Deputy  Collector  deputed  an 
Ameen  to  make  a  local  enquiry.  The 
Ameen  held  an  investigation,  took  the  evi- 
dence, and  made  a  report  of  his  proceedings. 
That  report  and  that  evidence  have  been 
summarily  rejected  by  the  Judge,  who  says 
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that  to  depute  an  Ameen  in  such  cases  is 
not  warranted  by  law.  He  observes,  "  to 
"  depute  an  Ameen  to  examine  witnesses  re- 
*'  lative  to  enhancement  sought  under  Clause 
"  I  of  Section  1 7  is  to  adopt  a  course  of  pro- 
"  cedure  not  authorized  by  law  ;  when  facts 
*'  can  be  eliciied  by  evidence,  that  evidence 
"  should  be  heard  by  the  Court  itself,  and 
"  notify  an  Ameen."' 

And  the  Judge,  referring  to  this  alleged 
irregularity  on  the  part  of  the  Deputy 
Collector,  has  called  upon  him,  through 
the  Collector  of  the  District,  to  account 
for  his  conduct.  Now,  it  is  quite  clear  thai 
Section  i8o  of  the  Code  of  Civil  Procedure 
(which  is  extended  to  cases  under  Ad  X.  by 
Section  73  of  that  Ad)  allows  the  widei^t 
*  discretion  to  Courts  of  first  instance  with 
regard  to  making  local  inyesti gallons  in  suits 
on  judicial  proceedings. 

We  think  tha^,  in  many  suits  of  this 
description,  local  enquiry  is  a  very  con- 
venient mode  of  ascertaining  the  truth  of 
the  case.  Whether  it  is  so  or  not,  the 
Court  has  full  discretion  in  the  matter,  and 
it  was  not  proper  for  the  Lower  Appellate 
Court  to  censure  the  Deputy  Collector  for 
doing  that  which  the  law  allows  him  to  do, 
and  to  call  upon  him  for  an  explanation  of 
his  conduct. 

It  is  contended  for  the  respondent  that 
the  Judge  has  found  as  to  the  matter  of 
rates,  and  that  this  Court  could  not  inter- 
fere in  special  appeal  with  such  finding.  But 
considering  that  the  Judge  has  set  aside  the 
Ameen's  report,  and  declares  that  the  evi- 
dence is  not  sufficient  for  the  reasons  given, 
we  should  have  felt  it  our  duty  to  remand 
the  case  for  a  fresh  finding  upon  that  report 
and  upon  that  evidence,  giving  our  reasons 
for  disturbing  the  Judge's  judgment. 

But  the  truth  is,  that  we  must  dispose  of 
the  case  on  other  grounds. 

The  plaintilT,  instead  of  proceeding  in  the 
regular  way  by  notice  in  a  suit  to  enhance, 
has  thought  proper  to  sue  for  a  kubooleut  at 
an  enhanced  rate;  and  by  a  recent  ruling  of 
a  Full  Bench  of  this  Court,  it  has  been  laid 
down  that,  when^  plaintiff  brings  a  suit  of 
this  description,  unless  he  can  succeed  in 
showing  that  he  is  entitled  to  the  specific  I 
rent  mentioned  in  the  kubooleut,  his  suit  • 
must  fail. 

For  this  reason,  the  present  suit  ought  to 
have  been  dismissed  in  the  Court  below,  and 
for  the  same  reason  the  special  appeal  is  now 
dismissed  with  costs. 


The  nth  June  1868. 

Presenl  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanatfa 

Mi  tier,  yudges. 

Minor's  right  of  actioa— Section  ir,  Act  XI V., 

1859. 

Case  No.  2294  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Choia  Nag- 
pore,  daied  the  14th  June  i86y,  affirming 
a  decision  passed  by  the  Deputy  Commis- 
sioner of  that  District,  dated  the  jtk 
December  1666, 

Sree  Pershad  (PlaintilT),  Appellant, 

versus 

Rajgooroo  Treeumbuknath  Deo  and  others 
(Defendants),  Respondents. 

Baboo  Poorno  Chunder  Shome  for 
Appellant. 

Baboo  Romesh  Chunder  Mitfer  lor 
Respondents. 

By  Section  ii,  Act  XIV.,  1859,  a  person  who  is  under 
legral  disability  when  his  right  of  action  accrues  has 
not  a  shorter  period  allowed  him  for  .suing-  than  other 
parties ;  but  has  in  addition  three  years  From  date  of 
attaining*  majority. 

Jackson,  J. — In  this  case  there  is  manifest- 
ly an  oversight  on  the  part  of  the  Lower 
Appellate  Court,  which  has  held  the  plaintiff 
to  be  barred  by  limitation  in  consequence  of 
his  having  failed  to  bring  his  suit  widiin  three 
years  of  the  date  on  which  he  attained  his 
majority.  The  suit  was  one  to  obtain  posses- 
sion of  half  the  village  of  Duitoah,  and  was, 
therefore,  one  for  immoveable  property.  The 
period  of  limitation  for  such  suits  is  12  years. 

Section  11  of  Aft  XIV.  of  1859  says: 
*'  If,  at  the  lime  when  the  right  to  bring'an 
*•  action  first  accrues,  the  person  to  whom 
"  the  right  accrues  is  under  a  legal  disabili- 
''  ty,  the  action  may  be  brought  by  auch 
"  person  or  his  representative  within  the 
••  same  lime  after  the  disability  shall  liave 
"  ceased  as  would  otherwise  have  been 
'allowed  from  the  time  whtn  the  cause  of 
"  action  accrued,  unless  such  time  shall  e.x- 
''  ceed  the  period  of  three  years,  in  which 
"  case  the  suit  shall  be  commenced  within 
"  three  years  from  the  time  when  the  dis- 
'*  ability  ceased." 

It  is,  therefore,  clear  that  a  person  who  was 
under  legal  disability  \^en  his  right  accrued 
has  not  a  shorter  period  allowed  him  for  suing 
than  other  parties.  On  the  other  hand,  he 
has,  in  addition,  three  years  from  date  of  at- 
taining majority.     This  suit  wa*s  commenced 
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withio  the  twelve  years,  and  is,  therefore, 
clearly  within  the  time  prescribed  by  the  Law 
of  Limitation.  The  decisions  of  the  Lower 
Appellate  Court  and  of  the  Court  of  first 
instance  are  set  aside,  and  the  case  remanded 
lor  trial.  The  costs  of  these  proceedings 
ve  to  be  costs  in  the  cause. 


The  iiih  June  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Contrilitttors  to  a  loan— Shares  in  amount 

recovered. 

Case  No.  2980  of  1867. 

S^dal  Appeal  from  i  decision  passed  by 
tki  Judge  0/  Mymensingh,  dated  the 
22nd  August  i86j,  affirming  a  decision 
passed  by  (he  Principal  Sudder  Ameen 
»f  that  District,  dated  the  22nd  October 

Radha  Churn  Dey  and  oiher?^  (Plaintiffs), 
Appellants, 

versus 

Muddun  Mohun  Paul  (Defendant),  Re- 
spondent, 

Habeas  Rash  Beharee  Ghose  and  Umbica 
Churn  Banerjee  for  Appellants. 

Baboos  Atohinee  Mohun  Roy  and  Kishen 
Dyal  Roy  for  Respondent. 

"  A  and  B  contribute  in  shares  to  lend  money  to  C 
>•  /T*  name,  and  B  recovers  some  of  it,  A  is  entitled 
twa^hareof  what  i«  recovered,  whether  C  knows  he 
^  joined  in  the  transaction  or  n<it  ;  and  /?,  in  ;^uingr, 
mu<  be  held  to  be  suing  for  all  the  lenders  and  what 
w  realties  belongs  to  l>oth. 

Jackson,  y,— We   think    that   the  Judge 

l>as  decided  on  an  erroneous  line  of  argu- 
ment. 

Tlie  plaintiff  alleged  that  his  father  had 
joined  the  defendant's  father  in  giving  a 
^  to  certain  third  parties  some  thirty 
years  ago  ;  that  the  bond  was  drawn  out  in 
tiefcndam's  name  only ;  and  that  the  defend- 
ant has  latterly  realized  a  portion  of  this 
wn  by  suit  and  execution  of  decree  in  the 
Civil  Court,  but  will  not  give  the  plaintiff 
any  share  of  the  money  he  has  realized, 
rlainiiff,  therefore,  sues  to  obtain  a  sliare  in 
Proportion  to  the  amoiwt  his  father  lent. 

The  fust  Court  disbelieved  the  joint- 
character  of  the  transaction,  and  held  the 
^mi  barred  by  limitation.  The  Judge,  on 
^PP«aK.rejecied  the  plea  of  limitation,  but 


dismissed  the  suit,  because  it  was  not  shown 
that  defendant  brought  his  suit  as  agent  for 
plaintiff,  or  that  the  borrower  knew  that  the 
plaintiff  lent  a  share  of  the  money.  ^ 

We  think  these  facts  are  immaterial.  If 
plaintiff  and  defendant  contributed  in  shares 
to  lend  a  third  person  money  in  defendant's 
name,  and  defendant  has  recovered  some  of 
it,  plaintiff  is  entitled  to  a  share  of  it,  whe- 
ther the  third  party  knew  he  had  joined  in  the 
transaction  or  not,  and  the  defendant,  in  suing, 
must,  under  such  circumstances,  be  held  to 
be  suing  for  all  the  lenders,  and  what  he  re- 
alizes will  belong  to  both. 

The  Judge's  decision  is  reversed.  The 
case  is  remanded  in  order  that  a  clear  deci- 
sion may  be  recorded  on  the  evidence,  whe- 
ther the  plaintiff's  allegation  of  the  joint-loan 
is  true  and  correct,  and  what  amount  he  is 
entitled  to  recover.  Plaintiff  must  prove,  not 
only  the  fact  of  the  original  loan,  but  also 
what  he  had  received  and  what  remains  due 
to  him,  and  whether,  looking  to  all  such  facts, 
he  is  entitled  to  a  share  of  what  has  been 
recovered. 


The  nth  June  1868. 

Present  : 

The  Ilon'ble  II.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges. 

Multifariousness — Legfitimacy  under  Mahome- 

dan  law. 

Case  No.  262  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Judder  Ameen  0/  Gya,  dated 
the  loth  June  i86y, 

Nujmooddeen  Ahmed  (one  of  the  Defend- 
ants), Appellant^ 

versus 

Beebee  Zuhoorun  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents, 

7 he  Adrocate-Geneial  ^nd^ Alessrs.   G.  and 
C\  Gregory  for  Appellant. 

3/essrs.  A,  7\  7\  Peter son^  R.  T,  Allan yT^Xid 
R,  E,  7ividale  for  Respondents.    , 

In  a  case  in  which  several  causes  of  action  had  heen 
joined  together,  which  should  not  have  been  incliided 
in  one  plaint,  the  High  Court  in  appeal  declined  to  dis- 
miss the  suit  on  that  account  as  it  had  been  fuHy  tried 
below,  and  there  would  be  no  object  now  in  dismissing 
it. 

e 
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According  to  Mahomedan  law,  the  acknowledj^ment 
of  the  father  renders  the  son  a  legitimate  son  and  heir, 
whether  the  mother  was  or  was  not  lawfully  married  to 
the  father. 

Macphersopi,  J. — This  is  a  suit  brought 
by  the  plaintiffs  Zohrun  and  Begum,  two  of 
the  widows  of  the  late  Syud  Koorshed  All. 
There  is  a  third  plaintiff,  Zuhoorun,  who 
is  alleged  to  have  s(  share  in  whatever  the 
other  plaintiffs  may  be  found  to  be  entitled 
to. 

The  object  of  the  suit  is  three-fold — 

id, — To  have  it  declared  that  the  defend- 
ant, Nujmooddeen  Ahmed,  is  not  a  son  of 
Koorshed  Ali,  and  that  the  plaintiffs,  Zohrun 
and  Begum,  together  with  the  defendant 
Tyebun,  who  is  another  widow,  and  the  de- 
fendant Usmut,  who  is  a  sister  of  Koorshed 
Ali,  arc  his  only  heiresses  and  representa- 
tives, and  as  such  entitled  to  take  his  whole 
estate ; 

2nd. — To  have  it  declared  that  a  certain 
mokurruree  lease,  a  ticca  lease,  and  certain 
properties  standing  in  the  name  of  the  de- 
fendant Nujmooddeen,  belonged,  not  to  Nuj- 
mooddeen alone,  but  to  the  estate  of  Koorshed 
Ali ;  and 

jr</. — To  have  it  declared  that  the 
plaintiff  Zohrun  is  entitled  to  a  dowr>'  of 
40,000  rupees  and  one  goldmohur,  and  the 
plaintiff  Begum  to  a  dowry  of  14,000  rupees 
and  one  goldmohur,  payable  to  them  out  of 
Koorshed  All's  estate — as  moowujjul  or 
deferred  dowry. 

The  general  case  for  the  defendant 
Nujmooddeen  is,  that  he  is  the  only  son  and 
principal  heir  of  Koorshed  Ali :  that  the 
mokurruree  lease  in  question  was  granted  to 
him,  Nujmooddeen,  for  his  own  uSe  and 
benefit  by  Koorshed  Ali ;  that  the  ticca 
lease  and  other  properties  referred  to  in  the 
plaint  were  acquired  by  Nujmooddeen  with 
his  own  funds,  and  never  belonged  to 
Koorshed  Ali;  that  the  statements  as  to 
dower  contained  in  the  plaint  are  untrue, 
the  dower  of  Zohrun  and  Begum  having  been 
only  500  dirhems  each  ;  and  that  this  dower, 
such  as  it  was,  was  relinquished  by  them  to 
Koorshed  Ali  before  he  died. 

The  defendants  Tyebun  and  Usmut  sub- 
stantially admit* and  support  the  plaintiffs* 
case. 

The  Ix)wer  Court  has  given  a  decree  in 
favor  of  the  plaintiffs,  finding  against  the 
defendant  Nujmooddeen  on  all  contested 
points,  save  as  to  the  ticca  lease  and  certain 
property  which  is  found  to  have  been 
acquired  by  Nujmooddeen  with  his  own 
funds. 


When  the  appeal  came  on  for  hearing, 
the-  first  objection  taken  by  the  Advocate* 
General,  who  appeared  for  the  appellant; 
Nujmooddeen,  was  that  the  suit  is  maltt- 
farious,  and  should,  therefore,  be  dismissed. 
While  of  opinion  that  the  several  causes  of 
action  which  have  been  joined  together  in 
this  suit  should  not  have  been  all  included 
in  one  plaint,  we  declined  to  dismiss  the  suit 
on  that  account,' the  case  having,  in  fact, 
been  fully  tried  below  upon  all  the  quesiionst 
in  issue  between  the  parties,  and  there  bein<^« 
therefore,  no  object  now  to  be  gained  by 
dismissing  the  suit,  and  making  them  go 
through  the  whole  case  again  in  a  different 
form.  But  we  directed  that  the  appeal 
upon  each  separate  cause  of  action  should 
be  argued  separately,  that  is  to  say,  that 
we  should  hear  Counsel  first  upon  the  issue 
as  to  whether  Nujmooddeen  is  or  is  not, 
according  to  Mahomedan  law,  the  only  son 
and  heir  of  Koorshed  Ali ;  then  u{>on  the 
issue  as  to  the  right  to  the  mokurruree  lease 
and  to  the  ticca  lease  and  other  property 
standing  in  the  name  of  Nujmooddeen;  and 
finally  upon  the  issue  as  to  the  dower 
of  Rupees  40,000  claimed  by  the  plaintiff 
Zohrun,  and  the  dower  of  Rupees  14.000 
clamed  by  Begum. 

The  appeal  having  been  argued  in  the 
manner  indicated,  we  shall  dispose  of  each 
issue  separately. 

It  appears  to  us  that  the  appellant  Nuj- 
mooddeen has  proved  that  he  is  the  only  son 
and  an  heir,  according  to  Mahomedan  law,  of 
Koorshed  Ali.  The  evidence  shows  that 
Nujmooddeen  is  the  son  of  Koorshed  Ali  by 
Shurf,  a  dancing  girl  of  loose  character  ;  that 
Koorshed  Ali,  subsequently  to  the  birth  of 
Nujmooddeen,  constantly  visited  and  some- 
times lived  with  Shurf,  although  he  never 
lived  regularly  with  her  as  a  man  usually 
lives  with  a  woman  who  is  his  wife,*and 
never  called  her  or  represented  her  to  be  bis 
wife  ;  that  after  Nujmooddeen's  birth,  Shurf 
continued  to  be  a  dancing  girl,  but  lived  in 
a  house  built  for  her  by  Koorshed  Ali ;  that 
Nujmooddeen  was,  from  a  very  early  age 
(four  or  five  j'ears  of  age),  taken  up  entirely  by 
Koorshed  Ali,  with  whom  he  from  that  lime 
always  lived,  and  who  educated  him  and 
called  him  his  son,  and  always  treated  him 
as  his  son,  and  gave  him  in  marriage  as  such  ; 
and  that  Koorshed  *  Ali  frequently,  boih 
verbally  and  in  writing,  acknowledged 
Nujmooddeen  to  be  his  son,  and,  in  fact,  be- 
lieved and  died  in  the  belief  that  he  was  his 
son. 
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Under  such  circumstances,  Nujmooddeen 
was,  according  to  Mahomedan  law,  4he 
ikgiitmaie  son  of  Koorshed  Mi  :  for  (as  was 
decided  in  the  case  of  Ooroda  Beebee 
w/xitf  Jonab  Ali,  3  Weekly  Reporter, 
yagc  132)  the  acknowledgment  of  the  father 
lenders  the  son  a  legitimate  child  and 
leir,  unless  it  is  impossible  for  the  son  (by 
acknowledgment)  to  have  been  really  the 
SDH. 

That  Nujmooddeen  was  acknowledged  by 
KooTshed  Ali  to  be  his  son,  and  treated  in- 
wriably  as  such,  is,  we  think,  proved  by  the 
witnesses  called  by  the  plaintiffs  themselves, 
independently  of  all  the  evidence  to  the 
un\t  effect  given  on  behalf  of  the  defendant. 
Tbc  Lower  Court  seems  to  have  taken 
snbslaniially  the  same  view  of  the  facts  as 
we  take.  But  the  Principal  Sadder  Ameen 
was  wrong  in  the  issue  he  fixed,  and  in  the 
view  he  took  of  the  point  of  Mahomedan 
l|w  involved. 

The  issue  fixed  by  him  was  whether 
Najmooddeen  was  a  son  born  of  the  loins  of 
Kootbhcd  Ali  by  a  woman  laiv/uU  ymarried 
hhim;  and  throughout  his  judgment  it  is 
evident  that  the  Principal  Sudder  Ameen 
considered  that  Xujmooddeen  could  not  be  a 
legitimate  son  and  heir  of  Koorshed  Ali, 
unless  his  mother  had  been  lawfully  married 
lo  Koorshed  Ali.  It  is  for  that  reason  only 
thai  he  considered  that,  although  Nuj- 
mooddeen had  been  brought  up  and  ac- 
knowledged as  his  son  by  Koorshed  Ali,  he 
coold  no*,  by  Mahomedan  law,  be  looked  upon 
as  a  legitimate  son.  There  is  no  doubt  the 
Piincipal  Sadder  Ameen  is  quite  wrong  in 
this,'iind  that,  as  it  is  quite  possible,  not  to 
say  roost  probable,  that  Koorshed  Ali  was 
in  fad,  Nujmooddeen  s  father,  his  ac- 
knowledging him  to  be  his  son,  as  he  did, 
makes  him  his  legitimate  son,  and  an  heir, 
^hcihcr  the  mother  was  or  was  not  lawfully 
married  to  Koorshed  Ali— (see  Baillie's  Ma- 
homedan Law,  pp.  404, 405,  and  41 1  ;  Domda 
Becbec'h  case,  3  Weekly  Reporter  132  ;  and 
the  case  of  Ashnififoodowlah  in  the  Privy 
Coimcil,  7  Weekly  Reporter,  Privy  Coun- 
cil 1). 


The  nth  June  1868. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges. 

Suit  for  declaratory  decree— Section  15,  Act 

VI II.,  1859. 

Case  No.  3022  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rung  pore i  dated  the  12th  August 
ISC'/,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District , 
dated  the  i^th  April  r86y. 

Oomur  Sulima  Bibee  and  another  (two  of  the 
Defendants),  Appellants^ 

versus 

Luckhee  Prea  Dabee  (Plaintiff),  Respondent. 

Mr.  C,  Gregoty  and  Baboo  Kishen  Succa 
Moofierjee  for  Appellants. 

Baboos  Sreenath  Dass  and  Ashootosh  Chat- 
terjee  for  Respondent. 

Suits  by  the  guardian  of  a  minor  havinc^  a  farming^ 
lease  which  had  nine  years  to  run,  to  obtain  a  declara- 
tory decree  that  certain  pottahs  put  forth  by  defend- 
ants to  protect  themselves  from  enhancement  of  rent 
were  spurious  and  calculated  to  injure  the  future  inter- 
ests of  the  minor,  were  held  to  be  premature,  and 
could  not  lie  under  Section  15,  Act  VII I.j  1859. 

Kemp,  J, — These  are  three  special  ap- 
peals, and  it  is  admitted  that  one  decision 
governs  the  three  appeals. 

The  suits  were  to  obtain  a  declaratory 
decree  that  certain  pottahs  put  forth 'by  the 
defendants  were  forged  and  calculated  to 
injure  the  future  interests  of  the  minor 
whom  the  plaintiff,  as  guardian,  represents 
in  these  suits. 

It  is  admitted  that  the  plaintiff's  estate  is 
a  farming  lease,  and  that  the  term  of  that 
lease  has  yet  nine  years  to  run.  In  the  suits 
which  the  plaintiff's  lessor  brought  to  enhance 
the  rent  of  the  defendants'  tenure,  the  de- 
fendants pleaded  an  istumraree  mokurruree 
holding,  and  Rled  their  pottahs  to  support 
their  claim  to  protection  from  enhancement. 
It  is  said  that  the  plaintiff's  lessor,  in  collu- 
sion with  the  defendants,  admitted  the  pot- 
tahs, and  allowed  his  suits  for  enhancement 
to  be  compromised.  • 

Both  the  Lower  Courts  have  pronounced 
the  pottahs  to  be  spurious. 

In  special  appeal  it  is  contended  that  the 
plaintiff's  suit  is  premature,  and  that  it  will 
not  lie  under  the  provisions  of  Section  15, 
Act  VIII.,  1859. 

We.  think  this  contention  is  good.  The 
plaintiff  is  not  injured  in  her  rights,  nor  is 
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the  minor  injured  by  these  potlahs  being  put 
forward  by  the  defendants.  The  plaintiff,  as 
guardian  of  the  minor,  or  the  minor,  if  he  is 
of  age  when  the  lease  terminates,  will  be  at 
liberty  to  sue  the  defendants  for  enhance- 
ment, and  in  a  suit  of  that  description  the 
whole  question,  viz.,  the  right  to  enhance  and 
the  bona  fides  of  the  pottahs  can  be  tried. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  decree  this  appeal  with 
costs  and  interest. 


The  nth  June  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Land  taken  for  public  purposes— Party  in  pos- 
session— Onus  proband!. 

Case  No.  2852  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24  Pergunnaks,  dated  the 
j/th  August  i86*j,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated ^  the  2jrd  February 
i86y, 

Chundee  Churn  Chatterjee  (one  of  the 
Defendants),  Appellant^ 

versus 

Bidoo  Budden  Banerjee  (Plaintiff), 
Respondent. 

Baboo  Debendro  Narain  Dose  for  Appellant. 

Baboos  Unnoda  Per  shad  Banerjee  and 
Kalee  Prosnnno  Dutt  for  Respondent. 

When  the  F^aihvay  Company  takes  land  for  public 
purposes,  the  party  m  possession  at  the  time  is  primd 
fnvie  entitled  to  the  money  paid  for  it  until  some  one 
else  establishes  a  prior  claim. 

Phear,  J. — We  see  no  objection  in  law  to 
the  judgment  of  the  Lower  Appellate  Court. 
That  Court  found  wpon  the  evidence  before 
it  that  the  plaintiff  was  in  possession  of  the 
land  at  the  time  that  the  Railway  Company 
look  it  for  public  purposes,  and  also  negatived 
the  allegation  of  the  appealing  defendant  that 
he  was  in  possession  at  that  time.  If  the 
plaintiff  was  in  possession  of  the  land  at  the 
time  it  was  taken,  he  was  primd  facie  entitled 
to  the  money  which  was  paid  for  it  by  the 
Railway  Company,  until  some  one  else  showed 
that  he  had  a  prior  claim.  In  the  present  suit, 
the  contest  is  between  the  plaintiff  and  the  de- 
fendant upon  this  point,  and  the  onus  lay  upon 
the  defendant  to  show  that  he  was  entitled 
to  the  money  paid  for  the  land  in  preference 


to  the  person,  namely  the  plaintiff,  whom  the 
Conrt  found  to  be  in  the  possession  and  en- 
joyment of  it.  The  Lower  Appellate  Court 
has  distinQly  found  also  on  the  evidence 
before  it  that  the  defendant  has  not  made 
out  the  title  which  he  sets  up  to  the  property, 
and  we  thii>k  thit,  on  those  two  findings  of 
fad  it  remained  only  for  the  Judge  lo  give  a 
decree  in  favor  of  the  plaintiff.  This  the 
Judge  has  done,  and  none  of  the  written 
grounds  of  special  appeal  have  been  made 
out,  so  as  to  afford  reason  for  interfering  with 
the  judgment  of  the  Lower  Appellate  Court. 
We  dismiss  the  appeal  with  costs. 


The  nth  June  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanatb 

Mitter,  Judges. 

Survey-award— Limitation. 

Case  No.  2290  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sylhet,  dated  the  2yth  June 
i86y,  reversing  a  decision  passed  by  the 
Officiating  Principal  Sudder  Ameen  of 
that  District y  dated  the  igth  March  i86^. 

Toolsee  Ram  Doss  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mahomed  Afzul  alias  Mahomed  .Afirza  and 
others  (Defendants),  Respondents, 

Baboo  Go  pal  Lai  I  Mitter  for  Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Debeiulro 
Narain  Bose  for  Respondents. 

Where  a  survey-awaril  relates  to  land  belonging*  t" 
parties  whose  rights  and  interests  are  distinct  ami 
separate,  and  one  of  the  parties  appeals  against  the 
award,  limitation  runs  ap^ainst  the  other  party,  nottrom 
the  date  of  such  appeal,  but  from  the  date  of  the  sur- 
vey-award. • 

Jackson,  J. — This  is  a  suit  to  set  aside 
a  survey-award,  and  obtain  a  declaration  of 
right,  that  is,  confirmation  of  possession, 
in  the  land  comprised  in  that  award.  1( 
appears  that  the  land  affected  by  the  award 
belonged  to  a  variety  of  parties,  one  oi 
whom  was  Kisto  Chunder,  another  Byragce 
Doss,  and  there  were  other  parties  who 
were  his  co-parceners.  Kisto  Chunder,  one 
of  those  who  were  affected,  appealed  against 
the  survey-award,  b«t  Byragee  Doss  did 
not  so  appeal.  The  present  suit,  however, 
is  on  the  part  of  Byragee  Doss  and  his 
co-sharers.  The  Lower  Appellate  Court 
has  held  that  the  suit  is  barred,  because  it 
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ras  not  brought  within  three  years  of  the 

late  of  the  final  award  against  them.     They 

taintain  that,  the  suit  having  been  brought 

iihin   three    years  of  the  decision  on   the 

ippcal   of   Kisto  Chunder   Doss,    it  is    not 

jarred  by  the  I^w  of  Limitation.     It  appears 

ns,  however,  that  they   are   not  entitled 

[o  the  benefit  of   Kisto    Chunder's  appeal. 

[lis  rights  and  those  of  the  present  plaintiff's 


icre  distinct  and  separate. 

(  9  »  O 


» 
<> 


The  nth  June  i868. 
Present : 

ITbe  llon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

jnriadiction — Suit  against  a  zemindar  and  others 
—Plaint  disclosing^  no  cause  of  action. 


|tiscNo.  2854of  1 867  under  Act  X.  of  1859. 

fecial  Appeal  from  a  decision  passed  by  the    stance  which   we   have  already   mentioned, 


O^ciating  Additional  Judge  of  Auddea, 
dated  the  2Sth  August  i86y,  affirming  a 
decision  passed  by  the  Assistant  Collector  of 
that  District y  dated  the  20th  May  i86y. 

Sreekant  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Kiiabooddeen  Sirdar  and  others  (Plaintiffs), 

Respondents, 

Bahoo  Anund  Chunder  Ghossal  for  Appel- 
lant. 

Baboo  Motee  Lai  I  Mookerjee  for  Respond- 
ents. 

A  pUintifF  claiming  to  be  reinstated  in  the  occupation 
of  Umis  under  Section  6,  Act  X.,  1859,  and  desirous  of 
juming  others  with  the  zemindar  and  obtain  his  remedy 
aj^ifl'^t  them  jointly,  must  bring  his  suit  in  the  Civil 
Cwrt. 

\Mtere  a  plaint  discloses  no  cause  of  action  so  far  as 
Jt^nls  one  of  the  plaintiffs  in  a  case,  no  decree  can 
be  pisardin  favor  of  that  plaintiff. 

Phtar.  J.— It  seems  to  us  that  this  action 
has  been  entirely  misconceived.  Nominally, 
there  are  two  plainiifFs,  Kiiabooddeen  Sirdar 


Nothing  is  said  as  to  the  manner  in  which 
Chowdhry  Bewa  is  interested  in  the  suit. 
Kitabooddeen  Sirdar  alone  verifies  the  plaint. 
Chowdhry  Bewa  only  put  her  name  to  it. 
Again,  it  is  clear  that,  if  the  suit  is  founded 
upon  a  good  cause  of  action  under  Clause  6, 
Section  23,  it  has  been  wrongly  broughf  in 
the  Court  of  the  Collector  as  against  all  the 
defendants  excepting  the  zemindar.  If  the 
plaintiffs  desire  to  sue  all  the  defendants 
together,  and  to  obtain  a  remedy  against  them 
jointly,  they  ought  to  have  sued  in  the  Civil 
Court,  and  upon  this  point  we  need  only 
refer  to  the  cases  reported  in  Volume  III., 
Weekly  Reporter,  page  8,  and  Volume  VI., 
Weekly  Reporter,  Act  X.  Rulings,  page  19, 
for  authority. 

Irrespective,  therefore,  of  the  merits  of  the 
case,  it  seems  to  us  clear  that  the  Courts 
below  have  been  wrong  in  giving  a  decree 
against  all  the  defendants  ;  but.  we  think 
that  there  is  a  still  greater  infirmity  in  the 
decisions  of  these  Courts  due  to  a  circum- 


namely,  that  one  of  the  plaintiffs  only  has 
set  up  a  cause  of  action,  while  the  decree 
which  has  been  given  has,  curiously  enough, 
severed  the  plaintiffs,  and  been  pronounced 
in  favor  of  the  second  plaintiff  alone,  on  whose 
part  no  cause  of  action  at  all  was  alleged. 
Objection  on   the  score  of    misjoinder,  or 
rather  on  the  ground  ihat  the  plaint  disclosed 
no  cause  of  aciion  so  far  as  regards  the  second 
plaintiff,   was   made    in    the   Court   of   first 
instance.     It   was   repeated    in    the    Lower 
Appellate  Court,  and  again  it  has  been  urged 
before  us.     In  our  opinion,  it  out^ht  to  be 
allowed  lo  prevail.     We  think  we  should  not 
be  right  in  permitting  a  decree  to  be  passed 
in  favor  of  the  second  plaintiff  on  a  plaint 
like  this,  after  the  defendant  has  done  all 
that  really  lay  in  his  power  to  avail  himself 
of  this  substantial  weakness,  if  we  may  so 
say,  in  his  opponent's  case,  and  had  rightly 
pointed  out  at  the  earliest  possible  moment 
that  she  exhibited  no  cause  of  suit  against 
him.     We   think    that   on   this   ground  the 
plaintiff's  suit  ought  to  be  dismissed.    There- 
fore, the  appeal  should  be  decreed,  and  the 
decrees  of  both  the  Ix)wer  Courts  reversed. 


and  Chowdhry  Bewa,  and  the  suit  is  brought  j  The  special  appellant  will  kave  his  costs  in 
by  them  against  the  zemindar  and  two  other  |  ^^^  ^^^^  Courts. 

defendants,  claiming  to  be  reinstated  in  the  It  appears  lo  me  that  this  case  affords  an 
occupation  of  certain  lands  under  the  pro-  instance  of  great  remissness  on  the  part  of  the 
visions  of  Clause  6,  Section  23,  Act  X.  of  •  Deputy  Collector.  He  ought  not  to  have 
«859.  Now,  Kitabooddeen  Sirdar  alone  states  '  allowed  a  plaint  to  be  filed  by  two  joint 
Jhe  cause  of  action.  He  says  that  he  has  plaintiffs,  which  not  only  did  not  disclose  a 
wen  the  occupier  of  the  lands,  and  so  on.    qommunity  of  interest  between  them  in  regard 
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to  the  subject  of  suit,  but  actually  showed, 
if  the  statements  made  in  it  were  accepted, 
that  one  of  the  plaintiffs  had  no  right  to  sue 
at  all.  And  we  must  add  that  it  is  matter  of 
surprise  to  us  that  the  Judge  shoul4  have 
omitted  to  take  notice  of  this  very  serious 
error. 


The  nth  June  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Documents  not  objected  to  in  Lower  Courts— 

Special  appeal 

Case  No.  1790  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  Nuddea, 
dated  the  yth  June  rS6y,  modifying  a  de- 
cision passed  by  the  Deputy   Collector  of 
Chooadangahy  dated  the  26th  July  rS66, 

Godayi  Joardar  (Defendant),  Appellant, 

versus 

Mr.  G.  Mears  (Plaintiff),  Respondent, 
Baboo  Mohinee  Alohun  Roy  for  Appellant. 

Mr.  R.  T,  Allan  and  Baboo  Bhoivannec 
Churn  Dutt  for  Respondent. 

In  a  suit  for  enhancement  of  rcnf,  where  a  plea  ad- 
vanced under  Section  4,  Act  X.,  \^S9>  was  set  aside  by' 
the  evidence  of  certain  J u tn  ma-'xassil-bakre  and  other 
papers  which  defendant  did  not  object  to  in  the  Lower 
CourtSj  it  was  held  that  he  could  not  be  allowed  to  ob- 
ject to  them  in  special  appeal. 

Phear,  y.— This  is  a  suit  for  arrears  of 
rent  at  an  enhanced  rate.  The  Lower  Appel- 
late Court  has  expressed  its  opinion  that 
the  defendant  would  have  been  protected 
from  enhancement  upon  the  presumption 
directed  to  be  made  in  certain  cases  accord- 
ing to  the  terrrts  of  Section  4,  Act  X.  of 
1859,  had  it  not  been  for  the  evidence  10 
the  contrary  of  such  presumption  afforded 
by  certain  so-called  jumma-ivassil-bakee 
papers  of  1204,  and  certain  other  partition- 
papers  of  the  zemindar,  dated  in  1220.  But 
on  the  evidence  afforded  by  these  two  sets  of  j 
papers,  the  Court  has  come  to  the  conclusion  < 
that  there  has  been  a  variation  in  the  rent  I 


payable  by  the  defendant  in  respect  to  the 
lands  held  by  him,  such  as  to  deprive  him 
of  the  benefit  of  the  presumption  under  Sec- 
tion 4,  and  on  this  ground  the  Lower  Ap- 
pellate has  given  a  decision  in  favor  of  the 
plaintiff. 

It  is  now  objected  on  special  appeal  thai 
neither  the  papers  of  1204,  nor    the  papers 
of  1220,  are  any  evidence  against  the  defend* 
ant  in   this   suit.     Without   expressing  any 
opinion  as  to  the  value  of  these  papers,  or 
their   admissibility    as    evidence     had   they 
been  objected  to  at  the  proper  time,  we  arc 
of  opinion  that  it  is  now  too  late   for  the 
special   appellants  to   raise   this    objection. 
The  Court  of  first  instance  took    the  same 
view  of  the  matter  of  litigation  as  the  Lower 
Appellate  Court  afterwards  took,  and  il  ex- 
pressly discussed  the  evidence  afforded  by 
both  these  two  sets  of  papers.     It  did  more 
even  than  this,  for  during  the  pendency  of 
the  trial  the  CoartX)f  first  instance  pointed 
out  to  the  defendant  the  difficulty  which  the 
papers  of  1204   put  in   his  way,   and  ga^'c 
him  the  papers  themselves  to  look  over,  ask- 
ing him  to  give  what  explanation   it  might 
occur  to  him  to  give  of  the  entries  or  rather 
the  absence  of  eniries  in  those  papers      It 
further  afforded  him  a  week's  time  for  this 
purpose.     The  defendant  did  not  then  make 
any  objection  on  the  score  that  these  papers 
were  no  evidence  against  him,  but  on  the 
contrary  he   accepted   the   challenge,   so  to 
speak,  arid  at  the  end  of  the  week  admit- 
ted himself  unable  to  give  the  explanation 
required,  making   no   sort   of   objeciion  to 
the  use  of  these  papers  against  him.     Afier 
this,   on    appeal    to    the    Lower    Appellate 
Court  brought  by  himself,  he  again  made  no 
objection  to  the  admissibility   of   either  of 
these  classes  of  papers  as  evidence  against 
him,  and   in   that   Court,   as   well  as  in  the 
first  Court,  the  contest  seems  to  have  been 
founded  mainly  upon  them.     The  judgment 
of  the  f^wer  Appellate  Court  goes  in  con- 
siderable detail  into  the  contents  of  these 
papers,  and  it  is  clear  that  they  had  been 
matter  of  argument  in  the  trial  of  the  ap- 
peal before  it.     Under  these  circumstances, 
we  think  that  whatever  maj   be  the  merit, 
as  matter   of    law,   of  the   objeciion   which 
is  now  taken  by  the  advocate  of  the  special 
appellant,  we  ought  not  now  to  give  him  the 
opportunity  of  objecting  to  the   judgment 
of  the  Lower  Appellate  Court  on  the  ground 
that  it  had  taken  this  evidence  into  its  con- 
sideration.    For  this    reason,   and    for  this 
reason  onlf,  we  think  that  the  special  appeal 
must  be  dismissed  with  costs. 
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The  nth  June  1868. 

Present : 

The  Hon'ble  I-.  S.  Jackson  and  Dwarkanath 
Miller,  Judges. 

Sirrey-«ward — Limitation— Clanse  6,  Section  x, 

Act  XIV.,  1859. 

Case  No.  2287  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhei,  dated  the  rst  August 
iS6y,  reversing  a  decision  passed,  ly  the 
Oficiating  Principal  Sudder  Ameen  of 
that  District,  dated  the  igth  March  iSSj, 

Kiihen  Chander  Dass  and  others  (Plaintiffs), 

Appellants, 

versus 

Mahomed  Afzal  alias  Mahomed  Mirza  and 
others  Defendants,  Respondents, 

Bahoos  Gopal  Lall  Mitter  and  Chunder 
Madhub  Ghose  for  Appellants. 

Bah'^os  Juggodanund  Mookerjee,  Sreenath 
Doss,  and  Debendro  A'arain  Base  for 
Respondents. 

Whtrean  award  by^  a  Survey  Deputy  Collector,  con- 
femed  by  tJie  Superintendent  of  Survey,  U  appealed 
saccsesiveiy  to  th^  Commissioner  and  the  Board  of  Re* 
icttne,  both  of  whom  decline  to  go  into  the  merits  of  the 
asc,  asait  to  contest  the  justice  of  the  award  and 
obtiin  a  declaration  of  title  may  be  brous^ht  within  three 
)r»x%  (Claase6y  Section  1,  Act  XIV.,  1359),  ^^^^  the 
dite,  not  of  the  Deputy  Collector's  award,  but  of  the 
otdcrofthe  Board  of  Revenue. 

Jackson,  J, — ^The  question  raised  before 
OS  is  whether,  in  a  case  of  award  by  a  Survey 
Dqpoty  Collector,  and  confirmed  by  the 
Soperintendent  of  Survey,  an  appeal  having 
been  made  successively  to  the  Commissioner 
and  Board  of  Revenue,  both  of  whom  declined 
to  go  into  the  merits  of  the  case,  whether 
ooder  such  circumstances  the  three  years 
vitbin  which  a  suit  may  be  brought  to  get 
fid  of  the  award  is  to  be  calculated  from 
the 'date  of  the  survey- officer's  award, 
or  that  of  the  final  decision.  The  Judge 
has  held  that,  because  the  Comniissioner  and 
the  Board  of  Revenue  had  summarily  thrown 
out  the  appeal,  the  only  real  award  was  that 
iD^e  by  the  survey-officer,  and  that  the 
plaintiff  was,  therefore,  bound  to  sue  within 
ihree  years  from  the  date  of  that  award. 

On  this  point,  the  special  respondent  has 
not  addressed  any  arguments  to  the  Court, 
wd  has  left  the  question  in  our  hands.  We 
think  that  there  can  t>e  no  doubt  about  it. 
This  being  a  suit  brought  for  the  purpose 
of  contesting  the  justice  of  an  award  made  by 
the  survey-authorities,  and  also  for  the  pur- 


pose of  obtaining  a  declaration  of  the  title 

of  the  party  concerned,  the  period  of  limit- 

„_  „     .  ation    is    to   run*    for 

♦Clause  6, Section  I,      *u-pp    vMrQ    from    rlatP 

Art  XIV.  of  1859.  ^^J^^,   years  irom   aaie 

of  the  final  award  or 
order  in  the  case.  There  can  be  no  doubt 
whatever  that  the  final  order  is  that  of  the 
Board  of  Revenue.  The  law  ad  mits  an  appeal 
successively  from  the  award  of  a  survey- 
officer  to  his  immediate  superiors,  and  to  the 
Commissioner  and  the  Board  of  Revenue; 
and  the  fact  that  the  Board  summarily  dis- 
missed the  appeal  without  entering  into  the 
merits  of  the  case  does  not  make  it  the  less 
a  final  order.  In  our  opinion,  then,  the 
suit,  being  brought  within  three  years  from 
the  date  of  that  order,  was  within  time. 


The  1 2th  June  1868. 

Present  : 

The  Hon'ble  V,  B.  Kemp  and  K.  Jackson, 

Judges, 

Jurisdiction  —  Suit   by  zemindar   against   naib 
or  gomastah  — Section  24,  Act  X.,  1859. 

Case  No.  2923  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  5M 
August  rSdj,  reversing  a  decision  pass- 
ed by  the  Sudder  Ameen  of  that  District, 
dated  the  i  rth  April  1867. 

Kaleenath  Ghossal  (Plaintiff),  Appellant, 

versus 

Chundee  Churn  Sircar  and  others  (Defend- 
ants), Respondents, 

Baboo  Peary  Mohun  Mootierjee  for 
Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents' 

The  suit  of  a  zemindar  ai;ainst  a  naib  or  a  ^omas- 
tah  for  papers,  accounts,  and  moneys  collected,  is  not 
cognizable  in  the  Civil  Court,  but  by  the  Collector. 

Kemp,  J, — The  ground  taken  in  this 
special  appeal  is  that  the  Judge  was  wrong 
in  holding  that  the  suit  of  the  plaintiff,  who 
is  the  special  appellant  before  us,  is  not  cog- 
nizable in  the  Civil  Court. 

It  appears  that  the  plaintiff  sued  Chundee 
Churn  Sircar  and  Mohesh  Chunder  Ghossal 
in  the  Civil  Court  for  papers  and  accounts, 
as  also  for  certain  moneys  alleged  to  have 
been  collected,  but  not  accounted  for. 

The  Court  of  first  instance  laid  down  four 
issues,  one  in  bar  of  the  suit,  viz,,  whether  it 
was  cognizable  or  not  by  the  Civil  Court. 
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The  three  issues  on  the  merits  involved  the 
question  of  the  respective  liabilities  of  Ihe 
two  defendants. 

The  Court  of  first  instance  held  that  the 
suit  was  cognizable.  On  the  merits  the 
Court  found  that  the  defendant  Mohesh 
Chunder  had  failed  to  prove  that  the  defend- 
ant Chundee  Churn,  in  his  capacity  of  naib 
of  the  plaintiff,  and  during  his  incumbency 
in  such  office,  had  received  from  him  the 
papers,  accounts,  and  money  collected.  The 
Sudder  Ameen  appears  also  to  have  mis- 
trusted -  the  genuineness  of  the  acquittance 
filed  by  Mohesh  Chunder,  which  he  alleged 
he  had  received  from  Chundee  Churn  in  his 
capacity  of  naib. 

The  suit  was  decreed  against  tHe  de- 
fendant Mohesh  Chunder  alone.  On  appeal 
by  Mohesh  Chunder,  the  Judge  observed 
**thal  previous  to  the  institution  of  the 
**  present  suit,  plaintiff  had  instituted  pro- 
"ceedings  in  the  Collector's  Court  against 
"  the  defendant  Mohesh  Chunder,  to  recover 
'*the  same  papers  and  alleged  balance,  and 
''  the  defendant  pleading  that  he  had  made 
**over  the  papers  and  balance  to  Chundee 
"  Chum,  and  filing  an  acquittance  to  that 
"  effect,  the  case  was  dismissed.  The  plaint- 
"  iff  has  now  come  into  the  Civil  Court  to  ob- 
"tain  redress."  "In  my  opinion,"  observes 
the  Judge,  "this  suit  is  not  cognizable  by 
"the  Civil  Court.  It  is  not  denied  that 
"  Mohesh  Chunder  stood  in  the  relationship 
"of  gomastah  to  the  plaintiff,  and  in 
"that  capacity  kept  the  accounts  and  re- 
"  ceived  the  rents  of  the  land*  in  plaintiff's 
"behalf.  Section  24,  Act  X.  of  1859,  ex- 
"pressly  provides  for  suits  of  this  descrip- 
"tion,  and  states  that  suits  against  agents 
"employed  by  zemindars  in  the  manage- 
"ment  of  land  on  collections  of  rent,  &c., 
"  shall  be  cognizable  by  the  Collector,  and 
"not by  any  other  Court,  except  in  the  way 
"of  appeal." 

The  Judge  for  the  above  reasons  held 
that  as  against  the  defendant  Mohesh  Chun- 
der, the  only  course  open  to  plaintiff,  with 
respect  to  the^  allegations  in  the  plaint,  was 
to  institute  proceedings  under  Section  24, 
Act  X.  of  1859;*  he  did  this  and  failed,  and 
he  canmot  now  come  to  the  Civil  Court  for 
redress  upon  similar  grounds.  The  suit  of 
the  plaintiff  was  dismissed. 

We  are  of  opinion  that  the  decision  of  the 
Judge  is  correct.  The  plaintiff  sued  the 
special  respondent  Mohesh  Chunder  in  the 
Collector's  Court,  on  the  allegation  that  he 
was  the  naib  of  the  plaintiff's  estate.     The 


Collector  found  that  Mohesh  Chunder  '*  had 
"  done  no  act  which  would  place  him  in  the 
"  position  of  naib."  The  Collector  further 
found  "  that  the  acquittance  which  tbe^ 
"  defendant  Mohesh  Chunder  filed  in  bi| 
"  capacity  of  gomastah  had  been  duly  verified^ 
"  by  witnesses,  and  that  it  was  clear  fromlhe- 
"terms  of  this  acquittance  that  ^Mohesh 
^*  Chunder,  was  a  pomastah  and  not  a  naib.'* 
The  liability  of  Mohesh  Chunder  as  naib 
not  being  established,  he  was  absolved  from-, 
plaintiff's  claim. 

The  plaintiff  now  sues  the  same  defendant, 
Mohesh  Chunder,  in  the  Civil  Court,  joining 
Chundee  Churn  as  co-defendant.  Such  a 
suit  is  not  cognizable  by  the  Civil  Court; 
for  whether  Mohesh  Chunder  be  a  naib  or 
a  gomastah  (as  it  has  been  decided  by  the 
Collector  that  he  served  in  the  latter  ca- 
pacity), he  must  be  held  to  be  an  **  agent  ' 
employed  by  the  plaintiff  in  the  collection 
of  rents,,  and,  as  such,  he  has  discharged 
himself  of  all  liability  by  producing  the 
acquittance  of  his  superior,  the  naib  Chun- 
dee Churn,  which  the  Collector  has  substan- 
tially found  to  be  proved.  The  suit  of  the 
plaintiff  as  against  Mohesh  Chunder,  an 
agent,  has  been  properly  dismissed  as  not 
cognizable  by  the  Civil  Court,  but  by  the 
Collector,  who  has  already  tried  and  dismiss- 
ed it.  The  plaintiff  may  or  may*  not  have 
hin  remedy  against  Chundee  Churn  under 
Section  24,  Act  X.  of  1859,  although  he 
did  not  make  him  a  party  to  the  first  suit 
brought  by  him  in  the  coHectorale. 

We  dismiss  this  special  appeal  wiih  costs 
and  interest. 


The  1 2th  June  x868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges. 

Ejectment  —  Intenrenor  —  Onus  probandi. 

Case  No.  2526  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
Ihe  Principal  Sudder  Ameen  of  GviJ, 
dated  the  22ud  June  iS6y,  affirming  'I 
decision  passed  l)y  the  Sudter  Moon  si f 
of  that  District ,  dated  the  Sth  December 
rS66.  , 

Juggodanund  Misser  (Plaintiff),  Appellant 

versus 

Hamid  Russool  and  others  (Defendants), 

Respondents. 
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Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

la  a  suit  to  recover  possession  of  certain  property 
{rom  plaintiff's  vendor  (who  did  not  substantially  resist 
ti*  claim),  a  third  party,  who  came  in  and  claimed 
tSic  pripeny,  was  made  a  defendant.  It  was  held 
th^t  \\itiinus  uf  proof  as  at^ainst  the  plaintiff  lay  entirely 
an  ihe  iotervenor. 

MacpJursoHy  J. — The  plaintiff  in  this  case 
sues  10  recover  possession  of  certain  property 
from  Hamid  Russool,  from  whom  he  alleges 
that  he  purchased  it. 

liamid  Russool  appeared  in  the  Court  of 
first  instance,  but  has  not  substantially 
resisted  the  plaintiff's  claim.  But  Banee 
Khanom,  his  mother,  has  come  forward,  and 
ciainied  the  property  as  her  own,  contending 
that  Hamld  Russool  has  no  interest  in  it,  and 
therefore  could  not  pass  any  title  in  it. 

We  think  it   much  to  be  regretted  that 
fianee  Khanum  was  made  a  defendant  in 
this  vay.    The  plaintiff  sought  no  relief  as 
against  Banee  Khanum,  and  could  not  have 
obtained  any  decree  which  would  have  been 
binding  upon  her.     Coming  in  as  she  does, 
her  presence,  greatly  complicates  the  case, 
and  ver)-  unnecessarily.     Having  been  ad- 
mitted as  a  defendant,  she  must  remain  there. 
But  the  fact  of  her  having  caused  herself  to 
be  introduced  as  a  defendant  must  not  change 
the  onus  of  proof  so  far  as  she  is  concerned, 
and,  io  our  opinion,  the  oiius^  as  against  the 
plaintiff,  is  entirely  on  her,'  and  not  on  the 
plaintiff,  since  the  latter  has  proved  his  pur- 
chase from  Hamid  Russool. 

In  special  appeal,  it  is  contended  that  the 
Ijower  Court  has  wrongly  received  a  certain 
decree  of  February  26th,  1863  (which  was 
subsequent  to  the  plaintiff's  purchase  from 
Hamid  Russool),  as  evidence  against  the 
plaintifT. 

We  think  this  objection  good,  for,  as  the 
plaintiff  was  no  party  to  the  suit,  the  decree 
was  no  evidence  against  him. 

Then  it  is  contended  that  the  Lower 
Court  is  wrong  in  the  construction -it  puts 
on  the  terms  of  the  kobalahs,  under  which 
iiance  Khanum  purchased.  In  them,  she  is 
described  as  *'  mother  of  the  minor "  Hamid 
Russool.  We  allog&her  differ  from  the 
Principal  Sudder  Ameen  in  thinking  that 
this  does  not  show  that  she  was  purchasing, 
net  on  her  own  behalf,  but  on  behalf  merely 
of  hcrjninor  son  Hamid  Russool,    We  think 


that  the  use  Of  this  designation  is  the  strong- 
est possible  evidence  that  the  purchases  were 
made  by  her  in  her  capacity  of  mother  and 
guardian. 

We  think  there  has  been  a  substantial 
error  in  law  in  the  trial  of  this  case  bv  the 
Lower  Appellate  Court,  and  we  remand  it 
for  re-trial  with  reference  to  the  above 
remarks.  In  trying  it,  the  Principal  Sudder 
Ameen  will  bear  in  mind  that  the  whole 
onus  is  on  the  intervenor  Banee  Khanum, 
who  must  prove  distinctly  that  she  pur- 
chased for  herself,  and  not  in  her  capacity  of 
mother  and  guardian  of  Ilamid  Russool. 


The  1 2th  June  1868. 
Present : 

The  Hon'ble  G.  Loch  ahd  K.  A.  Glover, 

Judges. 

Pre-emption — Conditional  decree. 

Case  No.  150  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhety  dated  the  jrst 
December  i86j^  affirming  an  order  passed 
by  the  Moonsiff  of  that  District y  dated  the 
nth  November  i86y. 

Syud  Ahsan  Ali  (Judgment-debtor), 
Appellant^ 

versus 

Sabokee  Beebee  (Decree-holder),  Respondent. 

Baboos  Go  pal  Lai  I  Mitter  and  Greesh 
Chunder  Ghose  for  Appellant. 

M outvie  Syud  Murhamut  Hossein  for 
Respondent. 

In  decreeing  a  rigrht  of  pre-emption,  a  Civil  Court 
has  no  power  to  make  the  decree-holder's  rig^ht  to 
depend  on  payment  of  the  purchase-money  within  a 
specified  time. 

Glover,  J~-\^  this  case,  one  Sabokee 
Beebee  obtained  a  decree  affirming  her  right 
of  pre-emption  to  certain  lands  in  possession 
of  the  defendant. 

The  words  of  the  decree  were  that  the 
decree-holder  should  be  entitled  to  take 
possession  of  the  lands  on  paying  Rupees 
200,  either  within  two  months  of  the  date  of 
the  decree,  or  within  one  month  after  the 
judgment  on  appeal,  should  the  case  be 
appealed. 

The  case  u\js  appealed,  and  agiin  decided 
in  her  favor ;  and  one  month  and  eight  days 
after  that  decision,  vshe  tendered  the  200 
rupees,  and  look  out  execution  of  her 
decree. 
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She  was  opposed  by  the  judgment-debtor, 
on  the  ground  that  she  had  not  tendered  the 
purchase- money  within  the  time  specified  in 
the  decree. 

Both  Lower  Courts  decided  in  favor  of  the 
detree-holder,  and  the  judgment-debtor  now 
appeals  specially  on  the  same  ground  as  that 
taken  below. 

We  think  that  ihe  Juilge  was  right.  A 
right  of  pre-eniption  once  established  and 
decreed  cannot  be  annulled  by  non-pay- 
ment of  the  purchase-mone>  within  a  time 
specified  by  the  Court  making  the  decree. 
That  Court  had  no  jurisdiction  to  make  such 
an  order,  or  to  annul  ihe  rule  of  Mahomedan 
law,  by  adding  to  it  a  proviso,  which  might 
have  been  incapable  of  execution. 

It  is  not  incumbent  on  a  pre-emptor  to 
produce  the  price  at  the  time  of  making  his 
claim  ;  and  '*cven  after  the  decree  has  been 
pronounced,  if  he  should  delay  to  deliver 
the  price  after  he  has  been  directed  to  de- 
liver it,  his  right  is  not  cancelled,  and  this, 
without  any  difference  of  opinion."  (  Vide 
Baillie's  Mahomedan  Law,  Chapter  IV.,  page 
489.) 

It  appears  to  us,  therefore,  that  ihe  de- 
cree-holder was  able  to  enforce  her  claim  at 
any  time  within  the  period  allowed  by  law 
for  the  execution  of  decrees. 

The  special  appeal  is  dismissed  with  costs. 


The  12th  June  1868. 

Present : 

The  Ilon'ble  J.  B.'Phear  and  C.  Ilobhouse, 

Judges, 

Third  parties  in  rent-suits — Section  77,  Act  X., 

1859. 

Case  No.  184  of  1867  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  hv 
the  Deputy  Collector  of  Backergunge^ 
dated  the  22nd  April  i86y, 

Doorga  Narain  Roy  Chowdhry  (Plaintiff), 

Appellant^ 

•.    versus 

Kishen  Mohun  Doss  and  others  (Defendants), 

Respondents. 

Bahoo  Onookool  Ch  under  Mookerjee  for 

Appellant. 

Bahoos  Sreenath  Doss  and  Kalee  Mohun 
Doss  for  Respondents. 


The  Droccdure  of  the  Revenue  Courts  does  not  admit 
of  third  parties  beingr  introduced  into  the  record,  ex- 
ceptintr  under  the  circumstances  prescribed  by  Sectiaa 
lly  Aa  X.,  1859. 

Phear,  7.-— We  think  that  there  has  been 
a  mis-trial  of  this  case  in  the  Court  below, 
and  that  it  must  go  back  to  be  re-tried.  In 
the  first  place,  the  two  intervening  defend- 
ants never  ought  to  have  been  placed  upon 
the  record,  because  they  did  not  come  into 
Court  making  any  claim  under  Section  77, 
Aft  X.  of  1859,  and  the  procedure  of  ibc 
Revenue  Courts  does  not  admit  of  third 
parties  being  introduced  into  the  record, 
excepting  under  circumstances  prescribed  by 
that. Section.  These  defendants  must,  there- 
fore, be  expunged  from  the  record.  This 
having  been  done,  the  case  must  be  re-tried. 


The  13th  June  1868. 

Present : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  Hobhonse, 

Jui^gf^ 

Review— Pleaders— Higfh  Court. 

Case  No.  9  of  1868. 

Application  for  revieiv  of  judgment  passed 
by  the  Hon'ble  Sir  Barnes  Peacock,  Kt., 
Chief  Just  ice  J  and  ihe  Hon  hie  C.  Hob- 
house,  Judge,  on  the  iSth  of  February 
1^68,  in  Miscellaneous  Appeal  No,  84S 
of  1866. 

Messrs.  Rousseau  and  another,  Decree- 
holders  (Appellants).  Petitioners, 

versus 

Mr.  Pinto,  Judgment-debtor  (Respond- 
ent), Opposite  Party, 

Mr,    Jr.  A,  Montr iou  and  Bahoo  Chundtr- 
nath  Base  for  Petitioners. 

Mr,  G.  C,  Paul  for  Opposite  Party. 

Junior  pleaders  of  the  High  Court  should  be  cautious 
how  they  certify  for  a  review,  when  they  find  that  the 
case  has  been  in  the  hands  of  members  of  the  Bar 
and  pleaders  more  experienced  than  they,  who,  they 
oug^ht  to  consider,  have  declined  to  certify  to  the 
review. 

Peacock,  C.J. — I  nevkr  heard  an  appli- 
cation for  a  review  in  which  there  were  less 
grounds  for  granting  it  than  the  present. 
The  Court  has  now  ^een  occupied  nearly 
four  hours  upon  an  application  to  review  a 
judgment  based  upon  certificate,  not  of 
either  of  the  learned  Counsel  who  argued 
the  case  originally,  but  upon  the  certificate 
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of  a  vcr\'  young  gentleman  who  has  certifi- 
ed to  the  Court  that  in  his  judgment  there 
ire  good  grounds  for  reviewing  the  judg- 
ment.       ♦  **♦** 

This  case  has  been  before  the  Court  on 
several  former  occasions.  It  has  been  argu- 
ed by  able  Counsel.  The  Court  has  bestow- 
ed much  time  in  considering  it,  and  has 
expressed  its  reasons  fully  on  two  occasions 
vhy  it  considered  that  the  plaintiff  was  not 
entitled  to  possession. 

It  either  of  the  learned  Counsel  who 
irgucd  this  case  had  really  believed  that 
the  Court  had  formed  an  erroneous  opinon, 

I  and  that  there  were  grounds  for  asking  the 
Coart   to    review    its    judgment,     knowing 

\  what  1  do  of  both  those  learned  Counsel,  1 
am  ijuite  sure  that  they  would  not  have 
riinmk  from  their  duty  in  refusing  to  certi- 
fy that  there  were  good  grounds  for  review. 
<>Dc  of  those  learned  Counsel  has  left  the 
coaotry,  but  the  judgment  was  given  in  his 
presence,  and  there  was  ample  lime  for 
lum  lo  certify  before  he  left;  if  he  had 
believed  that  there  were  good  grounds  for 
review.  But  even  if  the  plaintiff  had  not 
made  up  his  mind  to  apply  for  a  review 
before  that  learned  gentleman  left  the 
countr}\  there  was  the  vakeel,  learned,  able, 
and  independent,  who  now  sits  beside  the 
learned  Counsel  who  has  argued  this  case, 
and  who  would  doubtless  have  cenified  if 
he  bad  believed  that  the  case  was  a  proper 
one  for  a  review. 

Here,  the  learned  Counsel,  Mr.  Monlriou, 
staled  that  Baboo  J uggodanund  Mookeijcc, 
the  vakeel,  had  advised  thai  there  was  a 
good  ground  for  review.  Baboo  J  uggoda- 
nund explained  that  he  had  told  the  plaintiff 
that  there  were  no  grounds. 

The  Chief  Justice  continued,    I    thought 
tharl  was  right  in  what  I  was  saying,  and  I 
«^  about  to  add  that  1  had  no  doubt  that 
Ibe  vakeel  on  the  left  of  the  learned  Counsel, 
Baboo  J  uggodanund  Mookerjee,  had  refused 
to  certify,  and  therefore  that  the  case  had  been 
carried  to  the  young  gentleman  on  the  right 
vboknew  nothing  about  it,  in  order  that  he 
|o«ght  give  the  necessary  certificate.     'J'his 
is  not  the  first  occasion  on  which   I  have 
5ttn  a  similar  course  adopted.     It  frequent- 
V  bappens  that  when  the  Counsel  who  has 
*^gncd  the  case  refund  to  certify,  the  case 
w  carried    to    a  young  and  inexperienced 
vakeel,  in  order  that,  by  his  certificate,  he 
^})'  give  the  case   a   locus  s fundi  in  the 
^uii  f^r  a  review.    This  young  gentleman, 


no  doubt,  is  inexperienced,  but  that  would 
rather  be  a  reason  why  he  should  not  be  al- 
lowed to  practise  than  that  he  should  give  a 
certificate  for  a  review,  and  cause  the  public 
time  of  the  Court  to  be  wasted  when  there 
was  no  foundation  for  it. 

But  the  vakeel  has  not  been  satisfied  with 
certifying  that  there  were  grounds  of  review 
by  reason  of  the  error  of  the  Court ;  he  has 
also  certified  to  a  ground  which  casts  a  very 
serious  imputation  on  the  Judicial  Commis- 
sioner who  tried  this  case.  He  savs  :  "  Your 
*'  Lordships  have  adverted  to  the  neglect  of 
'*  your  petitioners  to  test  the  accuracy  of 
"  Captain  Sherer's  conclusions "  (Captain 
Sherer  was  the  Deputy  Commissioner)  "  by 
*' examination  before  the  Judicial  Commis- 
"  sioner,  but  your  peiiiioners  are  in  a  con- 
"dition  to  prove  that  they  were  checked  and 
'*  restrained  in  their  attempt  to  cross-examine 
"  the  Deputy  Commissioner  in  a  most  un- 
**fair  and  irregular  manner,  and  to  which 
"restraint  alone  it  is  owing  that  they  did 
*'  not  eflTiciently  avail  themselves  of  their 
"lawful  opportunity  to  cross-examine;  and 
"  your  petitioner  asserts  that  the  Deputy 
"Commissioner  has  been  perfectly  misled; 
"  he  acted  according  to  his  belief  but  errone- 
"  ously.'" 

Not  one  tiile  of  evidence,  either  by  afliJa- 
vit  or  otherwise,  has  been  laid  before  this 
Court  in  support  of  ihat  ground  for  review, 
and  how  a  vakeel  could  have  been  induced 
to  certify  to  that  effect  without  any  evidence 
or  afl'ilavit  1  am  at  a  loss  to  understand. 

Having  fully  detailed  the  reasons  of  the 
Court  in  the  judgment  which  is  sought  lo 
be  reviewed,  1  will  not  be  a  parly  to  wasting 
the  public  time  by  reiterating  the  reasons 
upon  which  the  judgment  was  based,  but  I 
will  merely  add  that  in  the  plaintiff's  own 
plaint  which  was  handed  up  to  me  to-day, 
he  described  ihe  Choonsali  Hills  as  being 
the  eastern  boundary  of  his  grant.  *         * 


ft 


o 
* 


1  am  always  most  anxious,  when  1  commit 
a  mistake,  to  be  set  right ;  and  if  I  believed 
that  in  the  present  case  I  hjid  fallen  Into  an 
error,  I  should  not  have  been  ashamed  \fi 
admit  it,  but  I  should  have  agreed  entirely 
with  Lord  Hardwicke,  who  stated  that  "  he 
"  always  considered  it  to  be  a  greater  reproach 
"  to  a  Judge  to  continue  in  error  than  to  re- 
"  tract  it."  The  argument  which  I  have 
heard  to-dav  has  failed  to  convince*me  that 

m 

1   came  to  an  erroneous  conclusion  on  the 
first  occasion.     I  know  that  1  gave  the  case 
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all  the  care  and  all  the  attention  which  were 
in  my  power,  and  in  delivering  judgment 
I  explained  my  reasons  as  clearly  as  1  could 
in  order  that  the  plaintiff  might  be  induced 
to  refrain  from  further  litigation. 

This  application  for  a  review  is  refused 
with  costs,  and  I  trust  that  the  young  plead- 
ers of  this  Court  will  for  the  future  be  cau- 
tious how  they  certify  for  a  review  when  they 
find  that  the  case  has  been  in  the  hands  of 
members  of  the  bar  and  pleaders  more  ex- 
perienced than  they.  When  they  find  that 
the  pleaders  who  have  been  engaged  in  the 
case  have  not  certified,  their  suspicions  at 
least  should  be  aroused  that  the  case  is 
brought  to  them  not  on  account  of  their 
greater  or  more  extensive  learning  and  ex- 
perience, but  because  abler  and  more  ex- 
perienced persons  who  know  that  there  are 
no  grounds  have  refused  to  certify. 


A  plea  of  guilty  in  the  Criminal  Court 
might  be  considered  in  evidence,  but  not  i 
verdict  of  convidion  in  the  Criminal  Court, 

We  accordingly  dismiss  this  special  ap- 
peal with  costs. 


The  13th  June  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson.  Judges, 

Criminal  verdict — Evidence  in  Civil  case. 

Case  No.  2562  of  1867, 

Special  Appeal  from  a  decision  passed  by 
the  Prificipal  !^udder  AtJieen  of  East  Burd- 
71  any  dated  the  2^th  June  i86y,  revers- 
ing a  decision  passed  by  the  Judder  A  meen 
of  that  District^  dated  the  2jrd  July 
1866. 

Shumboo  Chunder  Chowdhry  (Plaintiff),  Ap- 
pellant^ 

versus 

Modhoo  Kyburt  and  others  (Defendants), 

Respondents. 

Baboo  Umbica  Churn  Banerjee  for  Appel- 
lant. 

Baboo  Ashootosh  Dhur  for  Respondents, 

A  plea  of  guilty  in  the  Criminal  Court  may,  but  a 
verdict  of  conviction  cannot,  be  considered  in  evidence 
in  a  Civil  case. 

Bayley,  J. — ^Jn  this  case,  the  ground  of 
special  appeal  is  that  the  decision  of  the 
Lower  Appellate  Court  is  wrong  in  not  al- 
lowing the  proceeding  of  a  Criminal  Court, 
recording  the  conviction  of  certain  parlies  of 
assault  to  be  evidence  in  a  Civil  case  for 
damage?.  We  arc  shown  no  authority  to 
support  this  plea. 


The  13th  June  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanalh 

iVIitter,  Judges, 

Limitation — Merchant  or  Trader — Sectim  8^ 
Act  XIV.,  1859— Action  for  debt  on  deposit  of 
title-deeds. 

Case  No.  2934  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  A  meen  of  the  24- 
Pergunnahsy  dated  the  jath  July  iS6j, 
affirming  a  decision  parsed  by  the  Sud- 
der A  meen  of  that  District,  dated  the  jrd 
October  1866. 

Pearee  Mohun  Bose  (Defendant),  Appellant, 

versus 

Gobind  Chunder  Addy  (Plaintiff). 
Respondent, 

Baboos  Umbica  Churn  Banerjee^  Khttttr 
Mohun  Gangoolyy  Ob  hoy  Churn  Bosc 
and  Debendur  Chunder  Ghose  for  Ap- 
pellant. 

Baboos  Romesh   Chunder  Mitter  and  Kaltt 
Mohun  Doss  for  Respondent. 

Re-paying  a  debt  which  one  has  contracted  does  nui 
constitute  a  traflicking  or  dealing  in  the  capacity  w 
**  merchant  or  trader  "  in  the  sense  intended  by  Sct'twn 
8,  Act  XIV.,  1S59. 

Where  a  creditor  sues  to  recover  money  advanced  by 
him  on  the  deposit  of- title- deeds  of  property,  his  claim 
is  governed  by  the  limitation  applying  to  debts ;  hut 
where"  he  seeks  to  have  his  lien  realized,  it  is  a-claim  to 
realize  an  interest  in  land  to  which  the  limitation  of  ^- 
ycars  applies. 

Phear,  J, — Thi^  is  a  suit  brought  to  re- 
cover money  which  the  plaintiff  says  he  has 
lent  to  the  defendant,  and  the  evidence 
of  the  lending  is  the  hath-chilta  book,  in 
which  the  several  entries  are  made,  and  m 
which  also  appear  entries  of  re-payment  by 
the  defendant.  It  was  objeded  by  the  de- 
fendant that  a  portion  at  any  rate  of  the 
plaintiff's  claim  was  barred  by  the  A<^  o^ 
Limitation,  but  both  the  Lower  Courts  over- 
ruled this  plea,  and  gave  a  decision  in  favor 
of  the  plaintiff. 

The  defendant  now  appeals  specially  to 
this  Court  in  reference  to  two  of  the  items  of 
the  sum  which  is  sought  to  be  lecovercd. 
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ani  which    ihe   Lower  Court  has   decreed 
tfait  he  must  pay. 

The  first  is  an  item  of  500  rupees  advanced 

to  him  by  the  plaintiff  on  the  4th  of  Cheyt 

1 12^8.  accompanied  by  a  deposit  of  the  litle- 

|dccd$  of  certain  property;  and  the  second 

IS  an  item  of  50  rupees  advanced  to  him  on 

the  2gth  of  Bysack   1269.     If  the  claim  of 

ihe  plaintiff  to  recover  these  two  sums  falls 

within  the  operation  of  Clause  9,  Section  i  of 

the  Limitation  Act,  then  it  is  obvious  that  it 

;»  barred  by  the  lapse  of  time.     The  plaintiff, 

kouever,  urges  that  his  claim  does  not  come 

within  the  scope  ot  that  Section,  but  falls 

▼i:hin   Section    8,    which    says :    "  In   suits 

'*for  balances  of  accounts  current  between 

"laerchanls    and     traders    who    have    had 

** mutual  dealings,  the  cause  of  action  shall 

••be  deemed    to   have   arisen   at,    and    the 

**pcriodof  limitation  shall  be  computed  from, 

"the  close  of   the  year  in  the  accounts  of 

••wbich  there  is  the  last  item   admitted  or 

"proved,     indicating     the    continuance    of 

*•  mutual  dealings,  such  year  to  be  reckoned 

"as  the  same  is  reckoned  in  the  accounts." 

And  the  Lower  Appellate  Court  has  adopted 

this  view,  and   consequently  held  that  the 

plaintiflTs  claim  is  saved. 

We  think,  however,  that  this  Section 
decs  not  apply  to  the  case.  It  cannot  strict- 
ly be  said  that  there  were  mutual  dealings 
between  the  parties  to  this  suit  as  merchants 
and  traders.  The  plaintiff  may  have  been 
acing  as  a  trader  or  as  a  merchant  in  ad- 
vancing the  money,  but  all  that  was  done 
by  the  defendant  in  the  matter  was  to  re- 
pay the  debt  which  he  had  contracted,  and 
it  seeuis  to  us  that  this  alone  does  not  con- 
stitute on  his  part  a  trafficking  or  dealing 
in  the  capacity  of  merchant  or  trader.  And 
m  this  view  we  think  that  we  are  entirely 
supported  by  the  case  which  is  reported  in 
Volume  7,  Weekly  Reporter,  70,  where  the 
Jttigmcnt  was  given  at  some  length  by  the 
present  Chief  Justice. 

It  follows  that,  as  regards  the  second  of 
"i€  two  items,  namely,  the  one  for  50 
"J?ees,  the  plaintiff's  claim,  as  made  in  the 
plaint,  is  barred,  because  he  sues  to  recover 
«  simply  as  a  debt  on  the  contract  itself, 
put  as  we  understand  the  plaint,  the  case 
«s  somewhat  different  with  regard  to-  the 
«>^^CT  iiem.  The  plaintiff  not  onlv  seeks 
to  recover  it  as  a  debt'due  to  him,  but  he  also 
as4s  the  Court  to  realize  for  him  the  lien  upon 
ili^  property  which  was  created  by  the  de- 
I<>su  of  the  title-deeds.  As  far  as  the 
piiimil  claims  to  recover  this  item  of  500 
•   V0I.X.  # 


rupees  merely  as  a  debt,  it  is  in  the  same 
condition  as  the  other  item  of  50  rupees,  and 
the  claim  is  barred ;  but,  so  far  as  he  seeks 
to  have  his  lien  realized,  we  think  that 
the  claim  is  of  a  different  nature.  It  is  a 
claim  to  realize  an  interest  in  land,  and  for 
this  a  longer  period,  namely,  12  years,  is 
prescribed  by  the  Act.  The  plaintiff  is, 
therefore,  clearly  within  time  as  regards 
this. 

We,  therefore,  are  of  opinion  that  the 
appeal  must  be  decreed  so  far  as  con- 
cerns the  plaintiff's  claim  for  the  item  of  50 
rupees,  and  also  so  far  as  concerns  his  claim 
tp  recover  500  rupees  by  execution  against 
the  defendant's  person  and  goods  generally. 
But  we  think  that  the  appeal  must  be  dis- 
missed as  regards  the  alternative  remedy 
given  by  the  Lower  Appellate  Court  in  re- 
spect of  the  500  rupees,  which  must  be  treat- 
ed as  a  decree  for  realization  to  the  extent 
of  500  rupees,  and  interest  thereon,  of  the 
plaintiff's  lien  upon  the  property  which  was 
covered  by  the  title-deeds.  Each  party  must 
pay  his  own  costs. 


The  15th  June  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

Remand — Sale  of  ancestral  property — Legal 

necessity. 

Case  No.  4  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Cut  tack  j 
dated  the  28th  April  186^. 

Brojo  Kishore  Gugendar  Mohapattur  and 
others  (Plaintiffs),  AppellantSy 

versus 

Huree  Kishen  Doss  and  others  (Defendants), 

Respondents. 

Mr.  R.  E,  Tividale  for  Appellants. 

Bahoos  Onookool  Chunder  Mookerjee,  Un- 
noda  Per  shad  Banerjee,  Romesh  Chunder 
Mitter,  and  Ohhoy  Chunder  Bose  for 
Respondents. 
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The  mere  fact  that  sales  of  ancestral  property  took 
place  in  execution  of  decrees  ag^ainst  the  ancestor 
does  not  of  itself  show  that  the  sales  were  for  necessary 
or  justifiable  purposes. 

Macplurson,    J. — When    this    case    was 
heard    by   a    Division    Court   on   the    2i9t 
September    1867    (coram    Seton-Karr    and 
Macpherson,  J  J.),  the  appeal  was  dismissed, 
save  as  to  such  alienations  of  the  ancestral 
estate  as  were  made  by  the  appellant's  grand- 
father within  12  years  prior  to  the  institu- 
tion of  the  suit.     But  the  Court  framed  an 
issue  which  it  referred   back  to  the  Lower 
Court  for  trial,  as  to  whether  those  excepted 
alienations  were  made  for  any  necessity  or 
justifying  cause  which  would   render  them 
valid  as  against  the  plaintiff.     The  Lower 
Court  has  tried  the  issue  which  was  referred 
to  it,  and  has  returned  its  finding  thereon, 
together  with  the  evidence.      Its  finding  is 
that   the  alienations  were  not   made   under 
.circumstances  which  render  them  good  as 
against  the  plaintiff.     The  defendants  who 
are  affected  by   this   result  (Sadhoo  Churn 
Adhikaree  and  Jugdanund  Doss)  have  filed 
a  memorandum  of  objection  to  it.  which  has 
been   argued   before    us.     The   w.iole   case 
having    been    disposed   of.   at   the   original 
hearing,  save  with  regard  to  the  alienations 
as  to   which  -the   further    investigation    was 
directed,  wc  now  dispose  of  the   questions 
which  remain  for  determination,  without  in 
any  way  touching  or  re-opening  any  part  of 
the  case  which  has  already  been  disposed  of. 
The  first  objection  taken  to  the  finding  of 
the  Lower  Court  is,  that  it  has  gone  far  beyond 
the  order  of  reference  of  the  21st  September 
last.     While    that   order   (it   is    contended) 
limited  the  enquiry  to  certain  specified  quan- 
tities of  land  alienated  by  sales  of  the  9th  of 
June     i8s2,     i6th     November     1852,     6tb 
December  1852,  and  4th  July  1853,  respect- 
ively,  the   Lower  Court   has   extended   the 
investigation  to,   and  expressed  its  opinion 
upon,  parcels  of  land  other  than  the  parcels 
specified.     It  is  true  that  the  referring  order 
does  mention  the  quantity  of  land,  and  does 
specify   the   four  sales  as  having  occurred 
within  the  12  years,  and  as  being  sales  the 
validity  of  which  was  to  be  enquired  into. 
But  we  do  not  think  that  the  plaintiff  ought 
to  be  tied  down  to  the  sales  and  quantities 
.mentioned  in  the  order :  for.  the  order  does 
not  state  that  there  are  no  other  lands  of 
which   sales   were   made  within  the  twelve 
years.     And  when  the  Lower  Court  finds,  as 
a  matter  of  fact,  that  there  were  other  par- 
eels  of  land,  the  alienation  of  which  is  of  so 
recent  a  date  that  the  plaintiff's  suit  as  to 
them  is  not  barred  according  to  the  principle 


upon  which  our  order  of  the  21st  September 
is  based,  it  appears  to  us  that  the  Court  was 
right  in  not  excluding  these  other  parcels 
from  his  investigation.  It  is  not  alleged 
that  the  Principal  Sudder  Ameen  has  in- 
cluded any  lands  which  had  not  been  alien- 
ated within  the  twelve  years. 

Upon  the  merits,  we  think  the  finding  of 
the    Lower    Court    is    right.     There   is  no 
doubt   that    the    mere    fact    that    the   sales 
in    question    took    place    in    execution  of 
two   decrees   against   the   grandfather  ^txi 
not  itself  show  that  the  sales  were  for  neces- 
sary or  justifiable   purposes.     The   decrees 
were  obtained  on  the  admission  of  the  grand- 
father— certainly    the   decree    of   December 
4th,  1844,  was  passed  upon  his  confession— 
and  there  is  no  reliable  evidence  as  to  the  ne- 
cessity for  the  loans  which  the  grandfather  is 
said    to    have   taken.     The  recitals  in  the 
bond  which  he  executed  are  no  evidence,  as 
against  the  plaintiff,  of  the  truth  of  the  state- 
ments made  in  those  recitals.      Nor  does  the 
Collector's  receipt  for  a  sum,  almost  the  same 
in  amount  as  that  mentioned  in  the  bond, 
prove  that  the  grandfather,  in  faft,  borrow- 
ed  the  money  in  order  to  pay  Government 
revenue ;  or  that,  if  he  did  borrow  it  for  that 
purpose,  there  was   any   necessity  or  good 
reason  for  his  doing  so. 


The  case  of  Luchmecdhur  Singh  r. 
Ekbal  Ali,  VIII.  Weekly  Reporter,  page  75, 
has  been  relied  on.  But  in  that  case  it 
was  preved  that  there  was  a  large  sum  of 
money  due  from  the  father,  and  that  the 
ancestral  property  had  been  mortgaged  to 
secure  that  debt,  and  that  the  mortgage 
was  on  the  eve  of  being  foreclosed— and 
the  sale  (which  it  was  the  object  of  the 
suit  to  set  aside)  was  in  consideration 
of  the  payment  of  a  large'  sum  of  moncj' 
which  was  applied  in  paying  off  the  mort- 
gage-debt and  various  other  debts,  sfe  to 
the  fact  of  the  existence  of  which  there 
was  no  dispute.  That  case  is  very  different 
from  the  present,  in  which  it  is,  in  our  opi- 
nion, not  proved  that  any  bond-fide  debt 
existed,  or  that  the  purchaser  in  any  vay 
brings  himself  within  the  rule  which  protects 
purchasers  who  act  with  due  care  and  bond, 
fide. 

We  think  the  finding  of  the  Lower  Coart 
of  the  31st  January  Js  right,  and  that  the 
plaintiff  is  entitled  to  a  decree  for  the  ances- 
tral property  which  the  Principal  Sadder 
Ameen  finds  was  alienated  within  twelve 
years  prior  to  ihe  institution  of  the  suit. 
The  original  decree  of  the  PrincipaKSuddef 
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Ameen  of  the  28ih  April  1866  must  be 
tmended  accordingly,  and  so  much  of  it  as 
dismissed  the  plaintiffs  §uit  as  regards  these 

Kicalar  parcels  of  land,  must  be  reversed, 
plaintiff    is  entitled    to   proportionate 
leasts  both  in  this  Court  and  in  the  Court  be- 
low :  but  the  liability  of  the  two  defendants 
BOff  before  us  (Sadhoo  Chum  Adhikaree  or 
Gossain   and   Jugdanund  Doss)    for    these 
.costs  will  be  only  in  proportion  to  the  value 
of  the  lands  to  which  the  plaintiff  is  declared 
entitled  as  against  them  respectively,  and  the 
decree  must  be  drawn  up  so  as  to  show  dis- 
tinctly in  respect  of  what  parcels  the  defend- 
ant Sadhoo  Churn  is  liable,  and  in  respect  of 
what  other  parcels  the  defendant  Jugdanund 
Is  liable,  for  they   are   in   no   way   jointly 
liable. 


The  15th  June  1868. 

Present : 

The  Hon  ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Caose  of  action  against  agent— Section  20, 
ActX.,  1859. 

Case  No.  2956  of  1867  under  Act  X.  of 

1859. 

Sptcial  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Nuddea,  dated  the 
ipk  August  i86y^  reversing  a  decision 
pasted  hy  the  Deputy  Collector  of  that 
District]  dated  the  i8th  March  1867. 

Mr.  R.  T.  Hills  (Plaintiff),  Appellant, 

versus 

Shokhee  Monee  Dossee  and  others 
(Defendants),  Respondents, 

Mr,  J.  S.  Rochfort  and  Baboo  Bhowanee 
Churn  Dutt  for  Appellant. 

Bahoo  Rcuh  Beharee  Ghose  for 
Respondents. 

Aftoseof  action  accruing  against  an  a^ent  for  money 
received  and  accounts  kept,  falling'  within  the  class 
««rtdo«ed  in  Section  ao.  Act  X.,iS59,  survives  the  death 
"f  the  agent. 

Phtar,  J, — We  think  this  appeal  must 
be  decreed.  The  only  question  before  us  is 
•heiher  a  cause  of  action  against  an  agent 
•or  money  received  and  accounts  kept  fall- 
'og  within  the  class  mentioned  in  Section 
*o,  Act  X.  of  1859,  survives  the  death  of  thje 
J^cni,  it  having  accrued  during  his  lifetime. 
Vje  think  it  does  so  survive,  and  therefore 
ihai  the  Judge  of  the  Lower  Appellate 
Court  was  wrong  in  dismissing  the  plaintiff's 
suit  wiihoat  going   into    the   merits.     His 


decision  must  be  reversed,  and  the  case  must 
be  remanded  to  the  Lower  Appellate  Court 
to  be  re- tried  upon  the  evidence  upon  the 
record.  The  special  appellant  must  have 
his  costs  of  this  Court. 


The  i5lh  June  1868. 
Present  : 

The  Mon'ble    G.  Loch  and  F.   A.  Glover, 

Judges. 

Limitation— Constructioa  of  High  Court's  rul- 
ings—Minor's jote— Relinquishment  by  guar- 


dian. 


Case  No.  2809  of  1867. 


Special  Appeal  Jrom  a  dicision  passed  by 
the  Judge  of  Afoorshedabadf  dated  the  2nd 
August  i86yy  affirming  a  decision  passed  by 
the  Moonsiff  of  that  District,  dated  the 
22nd  May  i86y, 

Kedarnath  Mookerjee  (Plaintiff),  Appellant, 

versus 

Muthooranath  Dutt  and  others  (Defendants), 

Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

The  rulingfs  of  this- Court  which  lay  down  that  limit- 
ation, beln^  a  question  bearing  on  jurisdiction,  can  be 
taken  up  at  any  stage  of  the  proceeding's,  whether  plead- 
ed  or  not,  refer  to  cases  where  the  defect  is  patent  on 
the  record,  not  to  those  in  which  further  investig'ation 
would  be  required  to  ascertain  whether  there  was  a 
defect  or  not. 

To  make  a  guardian's  relinquishment  of  a  hereditary 
jote  binding  oh  the  minor,  it  must  be  shown  that  it  was 
made  for  the  minor's  benefit. 

Glover,  J, — This  was  a  suit  to  recover 
possession  of  a  "  mouroosee"  jumma,  from 
which  the  plaintiff,  during  his  minority,  had 
been  dispossessed  by  the  defendant. 

The  plaintiff's  statement  was,  that  his 
grandmother,  who  was  his  guardian,  being 
unable  to  manage  the  jote,  had  made  it  over 
temporarily  to  one  Chunder  Seekhur  in  tru.st 
for  him,  and  that  Chunder  Seekhur  was 
turned  out  by  the  zemindar. 

The  defendants  alleged  that  the  plaintiff's 
grandmother  relinquished  the  jote;  and  that 
they  had  held  it,  ever  since  that  time,  under 
a  lease  from  the  zemindar  . 

The  Judge  held  that  there  had  been  a 
relinquishment  of  the  jote  by  the  grand- 
mother, and  that  that  relinquishment  was 
binding  on  her  grandson. 
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Both  parties  appeal  against  this  decision  ; 
the  defendant  under  Section  348  of  the  Code 
of  Civil  Procedure. 

His  contention  is  that  the  plaintiff  is 
barred  by  limitation,  inasmuch  as  he,  not 
being  a  zemindar,  attained  majority  at  the 
age  of  15,  whereas  this  suit  was  not  brought 
till  the  year  1273  B.  S.,  when  the  plaintiff 
was  21  years  old. 

We  have  no  hesitation  in  rejecting  this 
cross* appeal.  The  objection  was  never 
before  taken  at  any  stage  of  the  proceedings, 
and  the  plaintiff  has  now  been  most  unfairly 
taken  by  surprise.  The  rulings  of  this 
Court  which  lay  down  that  limitation,  being 
a  question  bearing  on  jurisdiction,  may  be 
taken  up  at  any  time,  whether  pleaded  or 
not,  refer  to  cases  where  the  defect  is  patent 
on  the  record,  and  not  to  those  which  would 
require  further  investigation  to  ascertain 
whether  there  was  a  defect  or  not. 

The  plaintiff  appeals  on  the  ground  that 
his  grandmother  did  not  relinquish  the 
jote,  and  that  if  she  had  done  so,  her  act  of 
relinquishment  cannot  bind  him. 

And  it  is  contended  on  the  other  side 
that  as  the  plaintiff  failed  to  prove  that 
Chunder  Seekhur  had  been  in  possession  as 
his  trustee,  and  had  been  ousted  by  the  de- 
fendants, the  case  should  have  stopped  there, 
and  that  no  adjudicatjon  on  the  question  of 
relinquishment  by  the  grandmother  was  ne- 
cessary. 

This  last  contention  is,  as  it  appears  to  me, 
unsound.  It  is  not  denied  that  the  land  in 
dispute  formed  the  plaintiff's  hereditary  jote, 
and  it  was,  therefore,  immaterial  to  the  issue 
whether  or  not  Chunder  Seekhur  had  been 
put  in  possession  by  the  grandmother. 
The  plaintiff  being  a  minor  at  the  time,  would 
not  be  affected  by  Chunder  Seekhur's  pos- 
session, and  his  failure  to  prove  that  his 
grandmother  had  made  over  the  land  to  that 
individual  ought  not  to  have  injured  his 
case. 

But  were  it  otherwise,  as  the  Judge  did 
not  decide  the  case  solely  on  this  failure  to 
prove  Chunder  Seekhur's  possession,  but 
adjudicated  alsopn  the  defendant's  pleas,  the 
plaintiff  would  in  any  case  be  entitled  to 
have  the  Judge's  decision  taken  as  a  whole 
and  to  appeal  against  that  part  of  it  which 
made  the  act  of  his  grandmother  binding 
upon  him. 

The  Judge  in  coming  to  this  finding  main- 
ly relied  upon  a  decision  of  this  Court  of 
the  3rd  of  July  1866,  Muneeroodeen  versus 


Mahomed  Ali,  6  Weekly  Reporter,  67,  in 
which  it  is  laid  down  that,  "when  a  culti- 
'*  vating  ryot  goes  away  from  the  land  which 
"  he  has  occupied,  and  neither  cultivates  nor 
"  pays  rent  for  it,  he  has  wholly  relinquished 
•'  the  land."  And  he  finds  that  as  the  I 
plaintiff  would  have  been  bound  by  the  aa 
of  his  grandmother  had  she  formally  relin-l 
qui  shed  the  joie,  so  he  is  equally  bound 
under  this  precedent  by  her  informal  relin- 
quishment. 

No  doubt  that,  in  the  case  quoted,  a  ryot 
going  away  would  altogether  relinquish  his 
land,  but  here  the  question  is  not  whether 
or   not   the   grandmother    relinquished    the 
jote,  but  whether  her  doing  so   binds    her 
grandson.     And  I  am  not  disposed  to  admit 
that  it  did  so.     The  plaintiff  was  a  minor  at 
the  time,  and  to  make  the  relinquishment | 
valid,  it  must  be  shown  that  it  was  for  ihe[ 
minor's  benefit  so  to  make  it.     Noihing  of 
this  kind  has  been  shown  us,  nor  has  the| 
plea  ever  been  raised.     Primd  facie ^  to  give 
up  an  hereditary  jumma  would  be   the   re- 
verse of  beneficial  to  a  minor. 

I  think,  therefore,  that  we  ought  to  reverse 
the  decision  of  the  Lower  Appellate  Court 
with  costs,  and  decree  that  the  plaintiff  re- 
cover possession  of  his  hereditary  land  from 
the  defendant. 

Loch,  J, — I  concur  in  the  order. 


The  16th  June  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.   Glover, 

Judges, 

Execution  of  High  Court's  decree— Interest. 

Case  No.  139  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
.hy  the  Principal  Sudder  Ameen  of  Moor- 
shedabad,  dated  the  21st  January  186S. 

Messrs.    Jardine   Skinner  and   Co.    (Jud^^- 
ment-debtors),  Appellants, 

versus 

Ranee   Shama    Soondurce   Debia   (Decree- 
holder),  Respondent. 

Messrs,   R.   T,  A  Hart  and  J,  S,   Rochfor/ 

for  Appellants. 

Bahoos  Sreenath  Doss  and  Ashootosh 
Chatterjee  for  Respondent. 
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ALmver  Court,  in  executing-  a  decree  of  the  High 
Court,  has  no  authority  to  alter  it;  any  amendment 
dcKtrcd,  e.  j^.,  the  ^rant  of  interest,  should  be  obtained 
by  application  to  the  High  Court  on  the  part  of  decree- 
bolder. 

• 

Loch,  y. — We  think  that  the  rule  laid 
down  in  the  Full  Bench  judgment*  must  be 
carried  out  in  this  case,  and  that  the  decree- 
holder,  if- he  wishes  to  have  interest  on  the 
Hiin  decreed  to  him,  should  apply  to  this 
Court  to  have  the  decree  amended,  for  it  is 
the  decree  of  this  Court  which  is  sought  to 
be  executed.  The  Lower  Courts,  in  execut- 
ing decrees  of  the  High  Court,  have  no 
amhority  to  alter  them  in  any  way,  but 
should  execute  them  as  they  stand.  We 
reverse  the  order  of  the  Court  below  with 
costs. 


The  i6th  June  1868. 

Present : 

ThcKon'ble  L.  S.  Jackson  and  Dwarkanath 
IMitter,  Judges, 

Proceedings  under  Section    269,  Act  VIII.  of 
1859 — Default  under  Section  114. 

Case  No.  3014  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
9f  Chiltagong,  dated  the  2jth  August 
ifi6'j,  reversifig  a  decision  passed  by  the 
Moonsiff  of  that  Distrift,  dated  the  12th 
February  i86y. 

FulUh  Ali  (Defendant),  Appellant, 

versus 

Kureera  Ali  and  others  (Plaintiffs), 
Respondents, 

Baboo  Nubo  Kishen  Mookerjee  for 
Appellant. 

Baboo  hem  Chunder  Ban^rjee  for 
Respondents. 

The  abandonment  of  proceeding's  taken  under  Section 
2^  Code  of  Civil  Procedure,  does  not  amount  to 
A^istalon  default  under  Section  114,  and  is  no  bar  to 
plaintiff^s  bringing  a  fresh  suit. 

Jackson^  J. — The  first  point  raised  before 
^  in  this  special  appeal  was  that  the  suit 
*as  barred  under  Section  114  of  the  Civil 
Procedure  Code. 

The  defendant,  it  appears,  purchased  at  a 
sale  in  execution  of  decree  the  right,  title, 
and  interest  of  one  Mokeem,  and  having  so 
pufcbased,  he  look  possession  of  the  entire 
ptoperty.  The  plaintiffs,  claiming  to  have 
been  co  sharers  with  Mokeem,  appear  to  have 

•SffOW.  R.,  Miscellaneous,  p.  \og. 


I  preferred  an  objection  under  Section  269  of 
ihe  Code  of  Civil  Procedure.  This  Section 
was  apparently  not  applicable  to  their  case  ; 
and  this  having  been  discovered,  the  pro- 
ceedings under  that  Section  were  abandoned, 
and  the  defendant  seeks  to  avail  himself  of 
this,  as  if  it  had  been  a  dismissal  on  de- 
fault by  which,  under  Section  1 14,  the  plaint- 
iffs would  be  debarred  from  bringing  a  fresh 
suit.  But  that  Section  refers  to  regular 
suits,  and  not  to  proceedings  taken  under 
Section  269,  even  if  such  proceedings  could 
have  properly  been  taken  in  the  circum- 
stances. 

The  second  objection  urged  before  us  was 
that  the  Principal  Sudder  Ameen  has  im- 
properly used  as  evidence  the  admission  of 
some  of  the  plaintiffs  against  the  other 
plaintiffs,  the  effect  of  this  evidence  being  to 
admit  a  larger  number  of  co-sharers,  and  a 
proportionate  reduction  of  Mokeem 's  share 
which  the  defendant  had  purchased.  But, 
independently  of  that  admission,  there  is 
evidence  upon  the  record  to  show  that  the 
several  plaintiffs  did  respectively  hold  the 
several  shares  of  the  property  as  admitted. 

Both  grounds  failing,  therefore,  the  special 
appeal  is  dismissed  with  costs. 


The  16th  June  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  fudges. 

Possession — Lakheraj  title. 

Case  No.  3141  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Midnapore,  dated  the 
jrd  September  iSij,  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  District, 
dated  the  2^th  January  186^, 

Bissonath  Komilla  and  others  (Defendants), 

Appellants, 

versus 

Brojo  Mohun  Chuckerbutiy  and  others 
(Plaintiffs),  Respondents. 

Baboo  Doorga  Doss  Dutt^iox  Appellants. 

Baboo  Anund  Chunder  Ghosal  for 
Respondents. 

Foliowinjj  a  decision  of  the  Privy  Council,  it  was  heW 
that  possession  of  land  without  payment  of  rent  for  \2 
years  is  sufiicient  to  establish  lalcheraj  title. 


j  Jackson,  J. — This  was  a  suit  by  an  un- 
!  successful  intervenor  in  a  rent-suit  under 
:  Section  jj,  Act  X.  of  1859.     Having  so  failed, 
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he  brought  his  suit  in  the  Civil  Court  to 
establish  his  tiile.  The  title  set  up  was 
long  continued  possession  and  holding  of  the 
lands  in  dispute  as  debut ter  hikheraj. 

The  Judge,  finding  the  plaintiff  to  have 
fully  established  his  possession  of  the  land 
without  payment  of  rent  for  a  perio.l  of 
12  years,  declined  going  into  the  question  of 
the  validity  of  the  lakheraj  title,  and,  on  the 
ground  of  possession,  merely  aflirmed  the 
decision  of  the  Moonsiff  who  had 
judgment  for  the  plaintiff. 

The  contention  before  us  on  special  appeal 
is,  that  the  Courts  below  were  in  error  in 
coming  to  their  decision  simply  on  the 
ground  of  possession,  inasmuch  as  that  point 
had  been  already  determined  against  the 
plaintiff  in  the  previous  suit  under  Ad  X. 
of  1859. 

The  question  before  the  Revenue  Court 
under  Section  77  is  merely  as  to  the  actual 
receipt  and  enjoyment  of  the  rents  by  a 
third  person  who  disputes  the  landlord's 
right  to  receive  the  same,  and  the  Collector's 
Court  is  doubtless  competent  to  decide  that 
question  for  the  purposes  of  the  particular 
suit  before  his  Court. 

Section  'j'],  however,  provides  "  that  the 
'*  decision  of  the  Collector  shall  not  affect  the 
"  right  of  either  party,  who  may  have  a  legal 
"  title  to  the  rent  of  such  land  or  tenure,  to 

establish  his  title  bv  suit  in  the  Civil  Court, 

if  instituted  within  one  year  from  the  date 

of  the  decision." 

The  plaintiff,  therefore,  brought  this  suit 
to  establish  his  legal  title  to  the  land.  He 
also  asked  for  possession  and  for  damages  on 
account  of  sonie  fish  which  had  been  taken 
out  of  a  tank  which  was  part  of  the  subject 
of  dispute. 

From  the  course  which  this  litigation  has 
taken,  and  from  the  nature  of  the  special 
appeal  before  us,  it  is  tolerably  clear  that 
the  object  of  the  defendant,  who  is  the 
zemindar,  has  been  to  place  the  present 
plaintiff  in  the  position  of  being  compelled 
to  establish  affirmatively,  as  plaintiff,  his 
lakheraj  title  to  the,  luul  which  he  holds: 
the  manifest  obftct  of  the  defendant  being 
to  avoid  the  difiicultv  in  wliich  he  himself 
would  be  placed  by  the  Law  of  Limitation, 
»nd  by  the  recent  decisions  of  the  Courts  on 
that  law  ;  and  no  doubt,  if  it  were  not  now 
the  law  of  this  country  that  continued  poa^- 
session  for  a  period  of  12  years  in  itself  con- 
fers a  title,  the  plaintiff  might  have  found  him- 
self in  the   precise  difficulty  contemplated. 


But  that  this  is  the  law  of  the  counlrv  has 
been  clearly  laid  down  in  the  decision  of  the 
Privy  Council  in  the  case  of  Gunga  Gobind 
Mundic  versus  the  Collector  of  the  24- 
Pergunnahs  and  Prince  Gholam  Mahomed, 
reported  at  page  676,  Sutherland's  collec- 
tion of  Privy  Council  Judgments.*  Their 
Lordships  of  the  Judicial  Committee  declare 
in  that  case  that  **  as  between  private  owners 
'*  contesting  inter  se  the  title  to  the  lands, 
''the  law  has  established  a  limitation  of  12 
''years  ;  after  that  time,  it  declares  not 
"simply  that  the  remedy  is  barred,  bat 
that   the   title   is   extinct   in    favor  of  the 


({ 


if 


possessor. 

The  plaintiff  in  this  case  has  proved  that 
he  has  such  a  title  as  12  years'  possession 
confers  ;  and  this,  in  our  opinion,  is  sufficient 
for  the  purposes  of  the  present  suit. 

The  decision,  therefore,  given  in  fa\'or  of 
the  plaintiff  appears  to  be  right,  and  this 
special  appeal  must  be  dismissed  with  costs. 


The  18th  June  1868. 

Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Mesne-profits— Construction  of  Section  iii  Act 
XXIII.  of  x86i— Sections  196  and  197.  Act 
VI 1 1.,  1859. 

Case  No.  3043  of  1867. 

Special  Appeal  from  a  decision  passed  hy  the 
Principal  Sudder  Ameen  of  the  24-Per' 
gunnahs,  dated  the  26th  A  ugust  i86*j,  affirm- 
ing a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  nih  January 
i86y. 

lluro  jMohinee  Chowdhrain  (Defendant), 

Appellant^ 

versus 

Dhun  ]\Ionee  Chowdhrain  (Plaintiff)*, 
Respondent. 

Bab 00s  Romesh  Ch under  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Anund   Chunder   Ghosal  for 
Respondent. 

A! esnc-pnifits  are  essentially  in  the  nature  of  daniaff*s 
which  do  not  exist  as  an  oblig-ation  to  be  discharpcd, 
but  are  only  puynble  when  due  under  an  order  of  Court. 
Hence  *•  mcsne-profits  payable  at  the  time  of  execu- 
tion," in  the  sense  of  Section  ii,  Aa  XXHl.  of  iS6|» 
mean  mesne-profits  which  jiave  been  at  that  tinicai' 
rected  to  be  paid  by  a  decree  of  Court,  the  latter  por- 
tion of  that  Svjction  being  in  direct  connection  with 
Section  197,  AQ  VIII.,  1S59,  as  the  former  part  is  WJ  " 
Section  196. 

*  See  also  7  W.  R.,  Privy  Council  cases,  p.  21  • 


l868.]  Civil  THE  WEEKLY    REPORTER.  RullfigS. 


Pheary  J, — 1n'  the  year  1269  B.  S.,  Dhun  ,  "  the  suit  and  execution  of  the  decree,"  the 
Monee    Chowdhrain    sued    Huro    Mohinee  j  claim  does  fall  within  the  words  of  Section 
;  Chowdhrain  to  recover  certain  property,  with     n,  Act  XXllI.   of    1861,    and  the    present 
mesne-profits  in  respect  thereof  up  to  dale    suit   would   consequently   be    barred.      We 
erf  filing  ihe  suit,  and  in  1270  B.  S.  a  decree    must,  therefore,  in  deciding  upon  the  merits 
vas  given  in  favor  of  the  plaintiff,  according  '  of  this  objection,  see  whether  the  mesne-pro- 
10  the  terms  of  a  solehnamah  filed  by  ihe  '  fits  claimed  by  the  plaintiff  are  "  payable  in 
i  defendant.     This  decree,  while  it  awarded  a  j  respect  of  the  subjec{-maiter,  &c." 
roogh  sum  by  way  of  set-off  against  mesne-  I      Upon  turning  to  the  Section  itself,  we  find 
:  profits  up  to  the  date  of  suit,  as  claimed  by  ^  that  it   runs   thus  :    "  All   questions  regard- 
'  ihe  plaintiff,  was  silent  as  to  mesne-profits  ,  "  ing   the   amount  of   mesne-proliis,    which 
ifier  that   lime.      It   seems,    however,    that    "  in  the  terms  of  the  decree  may  have  been 
the  plaintiff,  although  she  thus  obtained  a    *'  reserved  for  adjustment  in  the  execution 
decree  by  consent  for  recovery  of  possession  1  "  of  the  decree,  or  of  any  mesne-profits  or  in- 
of  the  property  in  the  year  1270,  did  not,  in  1  "  terest  which  m.iy  be  payable  in  respect  of 
fact,  gel  possession  until  the  year  1272.     She    "the  subject-niaiter  of  a  suit  between   the 
alleges  that  she  was  kept  out  of  possession    "  date  of  the  suit  and  the  execution  of  the 
daring  this    period  by  the  wrongful  act  of  ;  •'  decree,   shall  be  determined  by  order  of 
the  defendant  in  the  original  suit,  and   the  ;  "  the  Court  executing  the  decree,  and   not 
soil  now  before  us  is  a  suit  brought  by  her    *' by  separate   suit."     It  is  clear  that  there 
ajiinst  him  to  obtain  mesne-profiis  for  the  j  is   some   distinction    between   the  first    part 
p«riod  during  which  she  was  so  kept  out  of    of  the  Clause,   as  we  have  quoted   it,   and 
possession.   In  her  plaint,  she  claimed  mesne-    the  second  portion  which  follows  after  the 
profits  for  the  whole   time   from    the   year    disjunctive  '*r>r/'     The  first  ))art  in  distinct 
1269,  when,    as  we  have  said,  the  original    words  refers  to  nicsne-profits  which  may  have 
sail  was  instituted,  to  the  year  1272,  when    been  reserved  for  adjustment  in  execution  of 
she  filed  the  present  suit.     Both  the  I^ower    the  decree:   the  second  refers  to  mesne-pro- 
Courts  have  passed   a  decree  in  her  favor,    fits  or  interest  which  may  be  payable  in  rc- 
Init  they  have  not  given  her    mesne-profits    spect  of  the  subject-matter  (4'  a  suit.     Now. 
for  the  lime  during  which  she  was  out  of    '  payable'    can    only    be    rightly   spoken    of 
posscsMon.  before  1270,  that  is,  for  the  time    that  which  is  due  10  some  one  under  an  obli- 
*liich  elapsed  previously  to  the  decree  in  the    gaiion  already  existing.     Mesne-profits,  then, 
last  suit.     Both  the  Lower  Courts  have  con-  ,  which  are  .essentially  of  the  nature  of  dam- 
fined  their  decrees  for  mesne-profits  to  the    ages,   can   only   be  payable  when  they  are 
inicrval  between    the  date  of   the   consent-  ,  due  under  an  order  of  Coujt.     They  do  not 
decree  in  the  original  suit,  in  1270,  and  the  |  merely  in  the  shape  of  mesne-profits  sj^ing 
date  of  the  institution  of  the  second  suit  in  1  from  a  liability   under  a  contract,  either  ex- 
1272.    Against  the  decree  of  the  Lower  Ap-     press  or  implied.     They  must  not  be  con- 
pcllate  Court  in  this  suit,  the  defendant  now  ;  founded  with  rent,  aIlhout;h  they  are  gener- 
appcais  lo  this  t'ourt  upon  substantially  three    ally  measured  by  reference  to  rent.     They 
grounds  of  special  appeal.  '  are  in  themselves  simply  damages,  which  do 

The  first  is  that  the  present  suit  *•  being  not  exist  as  an  obligation  to  be  discharged 
"on  account  of  mesne-profits  said  to  be  pay-  '  until  they  have  been  awarded  by  a  Court 
**  aBle  in  respect  of  ihe  subject-matter  of  a  competent  to  do  so.  IJence,  as  it  seems  to 
"  suit  between  the  date  of  the  institution  of  '  us,  '  mesne-profits  payable  at  the  time  of 
**  the  suit  and  execution  of  the  decree,  is,  execution '  must  mean  mesne-profits  which 
"under  ihe  provisions  of  Section  11,  Act  have  been  at  that  time  directed  to  be  paid 
'*  XXin.  of  1861,  not  maintainable.*'  In  ,  by  a  decree  of  Court;  and  this  construction 
some  slight  degree  this  objection  seems  to  seems  to  us  to  follow  naturally  from  the 
^founded  upon  a  misapprehension  of  the  arrangement  of  the  Sectiop  itself.  As  we 
plaintiffs  claim.  The  plaintiff  did  not  say  '  have  already  said,  the  first  part  of  the  Sec- 
ibal  mesne-piofits  which  she  claimed  were  tion  refers  to  mesne-profits,  which^  although 
"payable  in  respect  of  the  subject-matter  '  they  have  been  the  subject  of  decree,  have 
of  a  suit,"  &c.  Still,  no  doubt,  if,  on  the  '  not  been  ascertained  by  the  decree,  but  have 
wbstance  of  the  plamt  and  written  state-  been  directed  to  be  adjusted  in  execution  ; 
inent  taken  together,  it  appears  that  the  the  second  refers  to  mesne-profits  which 
mesne-profits  claimed  by  the  plaintiff  are  '  have  been  not  only  the  subject  of  decree,  but 
"payable  in  respect  of  the  subject-matter  of  actually  ascertained  and  made  matter  of 
*  sui;  between  the  dale  of  the  institution  of    specific  order  and  direction. 
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Sections  196  and  197  of  Act  VIII.  of  185  9 
give  authority  to  the  Court  to  reserve  ad- 
justment of  niesne-profits  until  execution  in 
the  one  case,  and  to  order  and  direct  mesne- 
profits  to  be  paid  up  to  the  date  of  execu- 
tion in  the  other  case  ;  so  that  the  two  por- 
tions of  Section  11,  Act  XXI II.  of  1861, 
seem  really  to  be  in  direct  connection  with 
Sections  196  and  197,  Act  VIII.  of  1859. 
If  this  construction  of  Section  1 1  is  cor- 
rect, then  it  follows  that  the  mesne-profits 
payable  in  respect  of  the  subject-matter 
of  a  suit,  and  which  are  forbidden  to  be 
sued  for  in  any  separate  suit,  are  merely 
the  mesne-profits  which  have  been  directed 
to  be  paid  by  the  decree  in  the  first  suit;  and 
consequently  the  force  of  Section  11,  so  far 
as  it  operates  to  deprive  Civil  Courts  of  the 
jurisdiction  to  entertain  a  claim  for  damages 
put  forward  by  a  plaintiff,  applies  solely  to 
damages  sought  in  the  character  of  mesne- 
profits  which  have  been  already  awarded  by 
a  decree  of  a  Civil  Court  in  a  previous  suit. 
And  thus  the  objection  which  has  been  made 
by  the  special  appellant  in  this  case  falls  to 
the  ground,  for  it  is  admitted,  so  far  as  the 
present  special  appellant  is  concerned,  that 
not  only  were  the  mesne-profits,  which  are 
now  the  subject  of  consideration,  never 
matter  either  of  decision,  or  even  consider- 
ation, in  a  former  suit,  but  that  they  arc 
sought  by  the  plaintiff  as  recompense  for 
loss  resulting  to  her  in  consequence  of 
conduct  of  the  defendant  which  has  been 
exhibited  by  him  since  the  passing  of  the 
decree  in  the  former  suit. 

A  decision  of  the  Madras  High  Court 
has  been  referred  to  by  the  special  ap- 
pellant for  the  purpose  of  showing  that 
the  construction  which  we  hdve  just  put 
upon  vSection  11  is  not  the  proper  con- 
struction which  that  Section  ouirht  to 
bear,  and  if  we  lake  the. bare  words  of  the 
judgment  of  the  Court  as  they  are  reported 
in  page  453.  Volume  I.,  Stokes's  Reports,  no 
doubt  it  would  appear  very  much  as  if  the 
Madras  High  Court  took  a  different  view  of 
the  Section  from  that  which  we  have  just 
now  expressed.  But  it  is  clear  that  that 
judgment  is  gi^en  with  much  conciseness. 
Probably  it  was  delivered  orally  in  Court 
without  any  explanation  of  the  original  facts 
of  the  case,  and  there  is  reason,  we  think,  for 
inferring  that,  before  the  suit  for  mesne- 
profits  had  been  brought, .  which  was  there 
disposed  of,  the  same  matter  of  claim  for 
mesne-profits  had  been  the  subject  of  a  de- 
cision of  a  Civil  Court  under  one  or  other 
of  the  Sections  196  or  197  of  Act  VIII.  of 


1859,  and  in  truth  the  High  Court  in  its 
judgment  says  that,  "inasmuch  as  the. 
"  amount  collected  as  mesne-profils  was  im- 
**  properly  returned  to  the  defendants,  an" 
"  appeal  was,  by  the  express  words  of  the' 
"  Section,  open  to  the  plaintiffs. "  Some- 
thing, therefore,  had  clearly  occurred  in  the 
Court  below  which  had  laid  open  to  the 
plaintiffs  a  remedy  by  appeal  in  the  original 
suit,  and  it  was  not  necessarv  in  anv  sense 
for  the  plaintiffs  to  seek  the  same  remedy  by 
means  of  an  independent  original  suit.  Bot 
whatever  were  the  real  facts  of  that  case, 
there  is,  we  think,  so  much  doubt  as  to  whe- 
ther or  not  the  decision  is  strictly  applicable 
to  the  case  which  is  now  before  us,  ihal  we 
do  not  think  that  we  are  bounS,  even  if  it  be 
substantially  an  expression  of  opinion  differ- 
ent from  that  which  we  now  entertain,  to 
defer  to  it. 

On  the  other  hand,  we  have  before  Ub  a 
decision  of  a  Full  Bench  of  onr  own  Court 
reported  in  Volume  VI.,  Weekly  Reporter, 
Misc.,  page  109,  which  was  delivered  by 
the  Chief  Justice.  In  that  case  the  Court 
was  called  upon  to  say  "  whether,  if  the  dc- 
"  crec  itself  was  silent  as  to  interest,  the  Court 
"  executing  the  decree  has  power  to  award  in- 
''  terest,"  and  in  coming  to  a  concluston  upon 
this  matter  all  the  Sections  to  which  we  have 
just  now  referred  of  Act  VIII,  of  1859  and  Act 
XXIII.  of  1861  underwent  the  consideration 
of  the  Court.  The  Chief  Justice  said  in  refer- 
ence to  Section  1 1,  Act  XXIII. :  *'  The  latter 
'*  branch  of  the  Section  clearly  refers  to 
*'  cases  in  which  payment  of  mesne-profits 
•'  or  interest  is  provided  for  in  the  decree 
'•  under  Section  196  of  Act  VIII.  of  1859, 
'*  the  former  branch  to  cases  under  Section 
"■  197:"  and  again  he  says:  "It  clearly 
'*  could  not  have  been  intended  by  words 
''  which  convey  a  discretion  to  determine  all 
"  questions  regarding  the  amount  of  mesne- 
''  profits  or  interest  payable  in  respect  oi 
'*  the  subject-matter  of  suit  between  the  dale 
"  of  the  suit  and  the  execution  of  the  decree, 
*'  to  Authorize  the  Court  executing  the 
'*  decree  to  determine,  it  may  be  contrary 
*' to  the  terms  of  the  decree,  or  in  the 
**  absence  of  any  decision  upon  the  subject, 
"  whether  interest  or  mesne-profits  were  or 
''  were  not  payable,  at  any  rat^  for  the 
**  period  between  the  date  of  the  suit  and 
"  the  date  of  the  decfbe." 

It  seems  to  us  that  the  words  now  quoted 
from  the  judgment  delivered  by  the  Chief 
Justice  entirely  authorize  and  support  ilie 
construction  which  we  place  upon  Se\-tion  n 


.] 


Civil 


THE   WEEKLY   REPORTEK. 


JiuliflgS, 


^6^ 


XXIII.  of  1 86 1.    The  judgment  of  the 

Fun  l^nch,  as  a  judicial  decision,  was,  no 

bt,  confined  to  answering  the  question  re- 

\t  10  interest,  but  the  whole  reasoning  of 

Court  from  the  beginning  to  the  end  of  the 

igment  coupled  mesne-profiis  with  interest, 

in  fact,  the  two,  that  is,  mesne-proiits 

interest,  are  exactly  similarly  situated 

the  Section   of  the   Act,  and   whatever 

ction    is    applicable  to  the    one   is 

of  necessity  applicable  to  the  other. 

>  We  may  add  that,  if  the  special  appellant's 
contention  could  be  upheld,  this  very  re- 
ftorkable  result  would  follow,  namely,  that 
n  uosuccessf ul  defendant,  directed  by  the 
Goort  to  give  up  possession  of  the  property 
kid  by  him   to  the  plaintiff,  might  w*ith 
impunity    withhold    possession    from    the 
.pliintiff,  notwithstanding  the  decree  in  which 
'possession  of  the  property  is  directed  to  be 
M'^-ered  over,  keeping  the  plaintiff  out  by 
main  force    under    every  circumstance  of 
^gravation,  without  the  slightest  apprehen- 
ikm  or  risk  of   having  damages    assessed 
against   him    which    should   have  any   re- 
tmnct  to  his  tortious  conduct.    The  ut- 
most that  could  be  done  in  such  case  for 
llie  relief  of  the  plaintiff  would  be  this,  that 
ibe  plaintiff  should  ask  the  Court  executing 
dw  decree  to.  assess  the  amount  of  mesne- 
I  ProGts,  having  regard  solely  to  the  time  that 
I  be  vi$  kept  out  of  enjoyment,  and  to  the 
i  innual  proceeds  of  the  property.    The  Court 
I  m  execmion   has  no  means  of  trying  any 
question  arising  out  of  the  new  cause  of 
f  action,  and  it  would  be  unable  to  do  more 
tban  merely  calculate  the  result  of  a  ques- 
tion in  ariihmelic.    It  seems  to  us  to  be 
impossible  to  suppose  that  the  Legislature, 
bj  the  words  which  it  has  used  in  Section 
lit  Ad  XXIII.  of  i86i,  intended  to  deprive 
a  plaintiff,  who  had  been  successful  in  a  suit 
for  •jectment,  of  his  right  to  bring  a  suit 
opon  a  subsequent  trespass,  and  to  recover 
lobstantial  damages   in    reference    thereto, 
o^exely  because  the  trespass  and  the  wrong- 
fol  act  had  occurred  between  the  passing  of 
(be  original  decree  and  the  obtaining  execu- 
tion thereof,  that  interval  being  actually  due 
to  the  tortious   and   wrongful    ^ct  of   the 
defendant  himself.     Yet  this  would  seem 
u>  be  the  result,  if,  under  such  circumstances, 
^  plaintiff  is  forbidden  to  bring  a  new  suit 
for  recovery  of  mesne-f  rofits.    It  can  hard* 
hr  be  that  the  Legislature  meant  htm  to 
split  his  damages,  and  would  allow  him  to 
Mc  afresh  for  such  portion  of  them  as  could 
be  atttiboted  solely  to  the  tortious  character 


of  the  defendant's  act,  while  it  forced  him  to 
recur  to  the  old  suit  for  reimbursement  of  the 
loss  of  profits  caused  by  the  same  act. 

The  second  of  the  grounds  of  special 
appeal  is  to  the  effect  that  the  terms  of  the 
solehnamah    ****** 

•  «*o«*«* 


The  1 8th  June  i868. 
Prestnl  : 

The  Hon*ble  H.  V.  Bay  ley  and  A.  G.  Mac- 

pherson,  Judges, 

Registration— Sectiooa  i8,  50,  and  100,  Act  XX. 

of  1866. 

Case  No.  2573  of  1867. 

Special  Appeal  from   a  decision  passed  by 
the    Principal    Sudder    Atneen    of   Gya^ 
dated  the  jM   August  iS6y^  reversing  a 
decision  passed  by  the  Sudder  Moofisiff  of 
that  District,  dated  the  12th  February  t86j, 

Grija  Singh  (Plaintiff),  Appellant, 

versus 

Greedharee  Singh  and  others  (Defendants), 

Respondents. 

Baboo  Khetturnath  Bose  for  Appellant. 

Bahoo  Nil  Madhub  Sein  for  Respondents. 

Section  50,  Act  XX.  of  1.S66,  does  not  vitiate  titles 
acquired  prior  to  the  passing  of  that  Act,  merely  t)ecause 
the  instrunients  on  which  they  rest  are  not  registered. 

Before  the  new  Registration  Law  was  passed,  a  bill  of 
sale  was  executed,  full  consideration  was  paid,  and  the 
purchaser  had  obtained,  and  remained  in  possession, 
bond  fide,  for  eleven  years. 

Held  that  a  subsequent  sale,  duly  rei^istered  under 
Act  XX.  of  1S66  (which  was  in  force  at  the  time  of  its 
execution),  did  not  prevail  afi^inst,  or  affect,  the  title 
which  the  purchaser  under  the  prior  unregistered  deed 
had  acquired. 

Macpherson,  J. — The  plaiiuiff  (who  is  the 
appellant  before  us)  sued  for  possession  of 
certain  lands  which  he  claimed  under  a 
kobalah,  or  bill  of  sale,  datod  the  39th  Oc- 
tober 1866,  and  duly  registered  in  accordance 
with  the  provisions  of  Aft  XX.  of  1866. 
The  defendants  plead  that  the  land  belongs 
to  them,  and  that  they  purchased  it  from 
the  person  through  whom  the  plaintiff's 
vendors  make  their  title,  in  Bysack  1262 
(that  is  to  say  in  1855),  and  have  been  iii 
possession  ever  since.  T4ie  defendants' 
kobalali  is  dated  the  2nd  Bysack  1262,  but 
is  not  registered. 

The  Lower  Appellate  Court  has  decided  in 
favor  of  the  defendants,  finding  that  the 
property  was  really  sold  to  them  as  alleged  ; 
that  they  paid  full  consideration  for  it ;  and 
that  they  were  at  once  put  in  possession,  and 
have  been  in  possession  ever  since. 
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In  appeal,  it  is  contended  that  the  Lower 
Appellate  Court  has  erred  in  not  giving  the 
preference  to  the  plaintiff's  kobalah,  it 
having  been  duly  registered,  while  the  other 
is  not  registered  at  all. 

Section  loo  of  Act  XX.  of  1866  enacts 
that  every  instrument  of  the  kinds  men- 
tioned in  Sections  17  and  18,  which  shall 
have  been  executed  in  any  part  of  British 
India  before  the  date  on  which  the  Act 
came  into  operation  therein,  shall  be  ac- 
cepted if  it  be  duly  presented  for  registra- 
tion within  twelve  months  from  such  date. 
The  defendants'  kobalah,  therefore,  might 
have  been  registered  under  A6t  XX.  of 
1866,  if  it  had  been  presented  for  registration 
within  twelve  months  after  the  Ad  came 
into  force  in  Gya.  Then  Section  50  of  Aft 
XX,  says  that  every  instrument  of  the  kinds 
mentioned  in  Clauses  i,  2,  and  3  of  Section 
18  shall,  if  duly  registered,  take  effect  as 
regards  the  property  comprised  therein 
against  every  unregistered  instrument  relat- 
ing to  the  same  property.  It  is  contended 
that,  as  the  defendants*  kobalah  is  an  instru- 
ment of  the  kind  mentioned  in  Clauses  i  and 


deeds  would  have  been  made  compulsory, 
it  would  have  been  declared  expressly 
unless     registered,    instruments     regist< 
under  Aft  XX.  of  1866  should  take  el 
before  them.     I  think  that  Section  50 
be  read  as  applying  to  instruments,  the  re] 
tration  of  which  is  optional  under  Si 
18,  but  not  as  applying  to  instruments  n 
tered  under  Section  ico. 

I  think,  therefore,  that  this  appeal  oo| 
to  be  dismissed  with  costs. 

Bay  lev  J  J. — I  concur  in  the  above  judg^ 
ment  and  the  reasons  for  it.  The  transto^ 
tion  took  place  under  the  old  law,  and  I  ito 
not  think  the  deeds  then  executed  can 
set  aside,  if  bond  fide  in  every  way,  a«lJ 
supported  by  long  possession  as  this  is.  I 
also  would  dismiss  this  special  appeal. 


The  1 8th  June  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 


2  of  Section  1 8,  and  as  it  has  not  been  regis-  1  Sale  of  a  decree  after  the  decree-holder  has  lost 
tered  as  it  might,  under  Section  100,  have!  his  interest  in  it 

been*  the  plaintiff's  duly  registered  instru-  Case  No.  1863  of  1867. 

ment  takes  effect  as  against  it.  '  o^    •  1    ^ .  x    7   /•  ^    .  • 

It  appears  to  me  tfiat,  whatever  might  be    ^^f^i  ^P'"^/'''"'  "  /'"*'f ,  ff""^  t? 

arties,  if  it  were  a  mere  I      '4'  •^'"'€1^  Purneah,    dated  _  the    nth 


June    i86'/y   affirming  a   decision  passed 


Dhunput  Singh  (Defendant),  Appellant, 

versus 


the  position  of  the  parties 

question  as  to  which  deed  was  to  be  given  '      {'*"'   ""^O  TVT^ji'"  T""'"  ^/\T. 
effect  to,  the  plaintiff  is  not  entitled  to  re- 1      ^V''- f^TM  ^ift'  ^^Z'^    ^^  '*^ 
cover  in  the  present  instance.    The  defend- '      ^''^'''^^  ^^^'^  ^^'  ^^^  ^^-»'  '^^^' 
ants'  kobalah  was  duly  executed,  and,   ac- 
cording to  the  law  then  in  force,  it  was  in 
no  degree  essential  that  it  should  be  regis- 
tered.   The  purchase-money  was  paid  in  full,  |  Tohul  Doss  and  others  (Plaintiffs),  Respond- 
and  possession  was  then  given,  and  has  ever  enls. 

since   been   held    under    it.    The    transfer'  nj     d    t    4ii      ..  j    »  i       2^-7       ry    t 

^f  tu^  ».^.x^..f„  f^  ii,«  A^(^^A^^,^         «"ot^i    j^f,  j^    Y  j\^iian  and  Baboo  Kishen  Dyal 

of  the  property  to  the  defendants  was  com- ,  r,^„  r^,  A,>^*.iu«f 

plete,  and  nothing  was  wanting  to  perfect!  /rer  ror  Appellant. 

it  according  to  the  law  then  in  force.     When  !  Baboos  Unnoda  Pershad  Banerjee  and  Aaund 


it  is  found,  as  a  fact,  that  the  bond-fide  pur- 
chase has  been  followed  by  eleven  years' 
possession,  the  position  of  the  purchaser  is 
far  stronger  than  if  he  were  seeking  possession 
for  the  iirst  time  under  his  deed  of  sale; 


Gop<$i  Paleei  for  Respondents. 

D  obtained  a  decree  ag-atnst  A' and  Gy  and  applied  to 
the  Court  to  attach  a  decree  held  by  them  against  C, 
The}' sold  the  decree  against  C  to  ^  and  M,  notwith- 
standing* the  objections  raised  by  Z>,  who  then  in  exe- 
cution of  his  decree  against  them  {K  and  U)  attached 


and  the  question  is  not  merely  one  as  to  the  i  the  same  decree,  and  caused  it  to  be  sold,  notwithstaad- 
effect  to  be  given  to  the  deed  as  against  a'  «"«:  their  objections.    A' and  C  in  consequence  sued/) 

deed  of  later  date  registered  under  Ad  XX.  I  ^'"'u^^r^^^L'^'^h^r^'J^l}^^^ 


given  to  the  deed  as  against  a ! «"«:  their  objections.   A' and  c  in 

^i«*«  ^^^\^*M^,^A  ..^j^     An  \Txr    I  for  damages  to  the  amount  of  the 

date  registered  under  Ad  XX.       held  that  no  damage  was  pn 

nothing  to  prevent  plaintiffs  {K  and  G)  executing  the 
decree  against  C,  for,  at  the  time  of  its  sale  in  satis^c- 
tion  of  the  decree  of  D,  the  jud^ent-debtors,  who  had 
previously  sold  it  to  the  filaintiffs,  had  no  interest  in 


of.  1 866. 

I  do  not  think  that  Section  50  of  Aft  XX. 
of  1866  is  to  be  construed  as  vitiating  all 
titles  acquired  prior  to  the  passing  of  that 
Ad,  unless  the  instruments  on  which  they 
rest  arc  registered  under  Section  100.  Had 
such  been  the  intention}  registration  of  old 


it,  and  as  only  their  rights  and  interest  were  sold,  the 
auction-purchasers  tooK  nothing. 

Lochy  J, — Dhunput  Singh  brought  a  suit 
to  recover  the  amount  of  certain  hoondecs 
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Ram    Kisben   Doss    and    Gudadhur 

and  applied  to  the  Court  to  attach  a 

lee  held  by  the  defendants  agahist  one 

under  Kant  Chuckerbulty.    The  defend- 

,   however,    sold    their    decree    against 

Oder  Kant  to  the  plaintiffs  in  this  case, 

I  Doss  and  Muddun  Mohun  Doss,  by  a 

of  sale,  bearing  date  27th  May  1864, 

had  it  registered,  notwithstanding  the 

|€CtioDS  raised  by  Dhanput  Singh. 

hi  execution  of  the  decree  he  obtained 
Kishen  Doss  and  Gudadhur  Doss, 
special  appellant,  Dhunput  Singh,  at- 
tbe  above-mentioned  decree  against 
nder  Kant,  and  caused  it  to  be  sold,  not- 
inibstanding  the  objections  raised  by  the 
pluDiifib,  who  claimed  it  as  their  purchase. 
TIk  plaintiffs  have  in  consequence  brought 
tile  present  suit  *for  damages,  calculating 
then  at  the  amount  of  the  decree  against 
Oionder  Kant  which  was  sold  at  the  instance 
of  Dhunput  Singh  in  execution  of  his  decree 
igainst  the  plaintiffs'  vendors. 

The  Lower  Courts  have  found  that  the 
ttle  of  the  decree  against  Chunder  Kant  to 
the  plaintiffs  by  Kishen  Doss  and  Gudadhur 
Doss  was  a  bend-fide  sale,  and  have  in  con- 
acqoence  given  a  decree  for  the  amount  of 
tbaa  decree  as  damages  incurred  by  the 
plaintiffs. 

It  is  tirged  in    special    appeal  that   no 
^age  has  been  proved  ;  that  the  decree 
against  Chunder    Kant  may  not  be  worth 
&  paper  upon  which  it  is  written  ;  that  as 
tbc  Court  have  declared  the  plaintiffs'  pur- 
chase to  be  in  good  faith,  the  sale  by  the 
^ial  appellant  of  the  rights  and  interests 
pf  his  judgment-debtors  in  that  decree  can 
in  DO  wise  affect  the  plaintiffs'  right,  for  at 
Jhe  time  of  the  sale  the  judgment-debtors 
nad  parted  with  their  rights  in  that  decree, 
and  the  auction-purchaser  had  bought  no- 
^ng;  that  this  view  of  the  case  is  support- 
^  by  a  judgment  of  this  Court,  reported 
at  VL  Weekly  Reporter,  page  47  ;  and  that, 
it  the  decree  against  Chunder  Kant  is  worth 
^onhing,  the  plaintiffs  can   execute   it  as 
«tU  now  as  before  the  sale  of  the  rights  and 
wtcresis  of  the  judgment-debtors  in  it. 

We  concur  with  the  argument  of  the 
Ij^^def  for  the  special  appellant.  The  plaint- 
'88  have  not  shown  that  they  have  suffered 
J^^C'  It  may  be  that  the  decree  against 
Uinnder  Kant  is  wor*  nothing.  He  may 
^  a  man  of  straw.  If  it  be  otherwise,  there 
«  nothing  to  prevent  the  plaintiffs  executing 
w  decree,  for  at  the  lime  of  its  sale  in 
*»maciion  of  the  decree  of  Dhunput  Singh, 


the  judgment- debtors  who  had  previously 
sold  it  to  plaintiffs  had  no  interest  in  it  what- 
ever, and  as  only  their  rights  and  interests 
in  the  decree  were  sold,  the  auction-pur- 
chaser took  nothing  by  his  purchase.  Under 
this  view  of  the  case,  we  think  the  judgments 
of  the  Courts  below  are  erroneous,  and  should 
be  reversed.  We,  therefore,  decree  the  spe- 
;  cial  appeal,  and  dismiss  the  suit  of  the  plaint- 
iffs with  all  costs. 


The  20th  June  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Intention— Beneficial  ownership^Jurisdiction— 
Section  77,  Act  X.,  1859. 

Case  No.  2461  of  1867  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  I  he 
Judge  of  Sylhety  dated  the  i^th  August 
iS6j^  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated 
the  isth  June  i86y. 

Dyal  Kishen  Deb  (Intervenor),  Appellant, 

versus 
Kaleenath  Kur  (Plaintiff),  Respottdent, 

Baboo  Debendro  Narain  Bose  for  Ap- 
pellant. 

Baboo  Kalee^  Mohun  Doss  for  Respondent. 

It  is  not  sufBcient  for  an  intervenor,  under  Section  ^^t 
Act  X.,  1S59,  to  prove  mere  receipt  of  rents;  he  must 
also  prove  enjoyment  thereof- 

Where  a  Deputy  Collector  decides  between  a  plaintiff 
and  intervenor  as  to  beneficial  ownership,  his  aectsion 
settles  an  interest  in  land,  and  is  therefore  appealable 
to  the  Judge. 

Glover,  J, — The  plaintiff  in  this  case  sued 
certain  parties  for  arrears  of  rent,  amount- 
ing to  one  rupee.  The  defence  was  that 
the  money  had  been  already  paid  to  a  third 
party,  who  was  the  person  entitled  to  receive 
it. 

This  third  party,  Dyal  Kisto,  intervened 
under  Section  77,  declaring  that  he  was  the 
real  owner  of  the  land,  the  plaintiff  being 
only  his  benameedar. 

On  which,  the  plaintiff,  whilst  admitting  that 
the  intervenor  had  collected  the  rent  of  land, 
alleged  that  he  did  so  as  his  (plaintiff's)  agent. 

The  Deputy  Collector  dismissed  the  suit, 
holding  that  plaintiff  bad  not  proved  that 
the  intervenor  collect^!  rent  as  his  agent 
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only,  whilst  he  admitted  that  Dyal  Kisto  was 
in  the  actual  receipt  of  the  rent. 

The  Judge  reversed  this  order,  consider- 
ing that  the  inlervenor  on  whom  the  onus 
lay  had  not  proved  that  he  had  "  enjoyed  " 
the  rent  as  well  as  received  it,  and  that  both 
points  were  required  to  be  proved  before 
a  party  could  succeed  under  Section  77.  In 
this  view  of  the  case,  the  Judge  called  upon 
the  plaintiff  and  the  intervenor  to  prove  the 
fact  of'*  beneficial"  ownership,  and  decided 
in  favor  of  the  plaintiff. 

The  intervenor  now  appeals  specially,  urg- 
ing— 

1.  That  under  Section  153  of  Ad  X.  of 
1859,  no  appeal  lay  to  the  Judge. 

2.  That  the  onm  has  been  wrongly  placed 
by  the  Judge. 

Neither  of  these  objections  appear  to  us 
valid. 

Section  153  lays  down  that,  whenever  a  suit 
undef  certain  Sections  of  this  Ad  shall  be 
decided  by  a  Collectcrr,  and  such  suit  seules 
any  interest  in  land  as  between  parties  having 
conflicting  claims  thereto,  an  appeal  lies  to 
the  Judge. 

Now,  in  this  case,  the  plaintiff  was  admit- 
tedly the  legal  owner  of  the  land,  and  the 
intervenor  the  person  who  received  the  rent ; 
the  dispute  being  as  to  the  capacity  in  which 
the  latter  received  it,  whether  as  agent  for 
the  plaintiff  or  on  his  own  account.  It  was, 
therefore,  impossible  to  decide  the  issue  be- 
tween the  parties  without  finding  which  of 
the  two  was  the  beneficial  owner. 

This  the  Deputy  Collector  did,  and  his 
decision,  therefore,  "settled  an  interest  in 
land,"  and  was,  therefore,  appealable  to  the 
Judge. 

It  was  impossible  for  the  Collector  to  try 
the  issue  between  the  parties  without  going 
into  title  to  a  certain  extent ;  but  even  if  he 
ha<i  been  wrong  in  doing  so,  the  appeal 
would  still  have  lain  to  the  Judge,  as  ruled 
in  the  case  of  Bebee  Zumeerun,  June  12th. 
1865.*  ■' 

With  regard  to  the  second  objection,  we 
think  that  the  Judge  was  right  in  calling 
upon  the  intervenor  to  prove,  not  only  the 
receipt,  but  the  enjoyment  of  the  rent  by 
him.  The  plaintiff  was  the  legal  owner  of 
the  land,  and  it  was  for  the  intervenor  who 
claimed  to  be  the  beneficial  owner  to  prove 

*  5rr3  W.  R.,  Af^X.  Rulings,  p.  27. 


his  case,  which  extended,  not  to  the  mei 
receipt  of  rent  which  he  might  have  had 
agent,  but  also  to  the  enjoyment  thereof. 

The  inter\xnor  was  not  able  to  sup] 
this  ontis,  whilst  the  plaintiff,  according  t^ 
the  Judge's    decision,  satisfactorily   prov( 
that  he  was  the  beneficial  owner. 

There  is  no  ground,  therefore,  for  im< 
ference,  and  we  dismiss  this  special  ap| 
and  also  special  appeal  No.  2462,  which 
on  all  fours  with  it,  with  costs. 


The  23rd  June  1868. 

Present : 

The  Hon'ble  G.  Ix)ch  and  F.  A.  Glovi 

Juiiges, 

Accretion— Construction  of  Clause  4,  Section 
Regulation  XL  of  1825. 

Case  No.  2878  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hv  iki 
Judge   of  moorshedabad,    dated  the 
July  r86y,  affirming  a  decision  passed  bj^ 
the  Deputy  Collector  0/  that  District,  dalt 
the  12th  January  i86y. 

Mirza  Syfoollah  (Plaintiff).  Appellant. 

versus 

Bhuttun  alias  Butessur  and  others 
(Defendants),  Respondents. 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondents. 

I^nd  forming  the  dry  bed  of  a  canal  belong^s  to  th« 
estate  in  which  the  cttna!  itself  was  included. 

In  Clause  4,  Section  4,  Re^rulation  XI.  of  18 15,  thr 
words  "subject  to  the  provisions  stated  in  the  first 
Clause  of  the  present  Section'*  do  not  apply  to  \h%  for- 
mation and  position  of  the  newly-accreted  land,  but 
to  the  owner's  rig^hts  in  them  in  relation  to  the  Goveri- 
ment. 

Glover,  ^.— This  was  a  suit  for  posses- 
sion of  land  forming  the  dry  bed  of  the 
Bhadooree  dhara,  or  canal,  which  the  plaint- 
iff alleged  to  belong  to  his  estate  of  Radha- 
bullubpore. 

The  facts  of  the  case  appear  to  be  undis- 
puted. Many  years  ago.  one  Bhadooree 
dug  a  canal  between  the  rivers  Bhyrab  and 
Gomanee,  and  this  canal  was  the  boondai}'* 
line  of  the  two  estates  Radhabullubpore  and 
Roraeepore,  the  canal  itself  being  included  ia 
the  former  estate. 


^ 
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I  For  some  years  past,  the  whole  or  the 
fi«U£r  pan  of  the  waters  of  the  river  Bhyrub 
iave  been  flowiDg  down  this  canal,  and  have 
jl  last  changed  its  course  altogether,  carrying 
It  into  the  middle  of  the  plaintiff's  estate, 
i&d  leaving  the  old  bed  of  the  canal  dry. 

As  a  matter  of  coarse,  the  old  bed  be- 
come accreted  to  the  defendant's  estate  of 
iLomeepore,  and  as  an  accretion  he  took 
[jiossession  of  it. 


The  Lower  Appellate  Court  held  that,  as 
the  plaintiff's  estate  included  the  bed  of  the 
anal  he  was  entitled  to  the  disputed  land 
IS  pan  of  that  bed,  and  that  the  provisions 
d  Regulation  X!.  of  1825  did  not  apply. 

It  is  urged  in  special  appeal  that,  as  the 
dJ^Qled  land  is  admittedly  a  gradual  ac- 
cretion, it  belongs  to  the  tenure  of  the  per- 
•  ion  to  whose  land  it  is  thus  annexed ;  and 
that  Clauses  i  and  5  of  Section  4,  Regula- 
tion XI.  of  1825,  apply  to  the  case. 

I  It  appears  to  us  that,  on  the  facts  found 
i  by  the  Judge,  his  decision  was  correct,  and 
i  that,  as  the  bed  of  the  canal  belonged  to 
the  plaintiff  (a  fact  not  rontesied  in  the 
petition  of  special  appeal),  the  land  in  dis- 
pute, which  forms  part  of  that  bed,  must 
appertain  to  his  estate,  and  not  to  the  special 
appellant. 

Clause  4,  Section  4  of  the  Regulation,  shows 
distinctly  that  this  is  the  case.  It  recites 
that,  **in  small  and  shallow  rivers,  the 
"beds  of  which  are  recognized  as  the  pro- 
**pcrty  of  individuals,  any  sand -bank  or  chur 

;  'that  may  be  thrown  up  shall  belong  to  the 
"proprietor  of  the  bed  of  the  river,  subject 
"10  ibe  provisions  stated  in  the  1st  Clause 

\    'of  the  present  Section." 

The  special  appellant's  vakeel  wishes  to 
constrae  the  last  words  of  this,  viz.,  *' sub- 
ject to  the  provisions  stated  in  the  ist 
Claifte  of  the  present  Section"  as  meaning 
that  soch  lands  belong  to  the  estate  to 
which  they  join  ;  but  it  is  clear  from  reading 
the  lauer  part  of  the  Section  in  question  in 
oODJQACtlon  with  Clause  4,  that  these  words 
do  not  apply  to  the  formation  or  position 
of  the  newly-accreted  lands,  but  to  the 
owner's  right  in  them,  in  relation  to  the 
Government,  after  they  are  formed  ;  in  fact, 
uy  other  explanation  would  result  in  the 
catradicticn  that  Clause  4,  Section  4  of  the 
Regulation,  would  in  dhe  and  the  same  sen- 
tenoe  declare  that  the  owner  of  the  bed  of  a 
ihalknr  river  had  right  to  all  sand-banks  and 
^hurs  thrown  up  in  it,  and  that  the  same 
5and-banks  and  churs  belonged,  not  to  him, 


but  to  the  riparian  proprietor  to  whose  estate 
they  were  joined. 

The  real  point  in  dispute  in  this  case  is 
very  simple,  and  as  the  bed  of  the  Bhadooree 
dhara  is  found  to  belong  to  the  special  re- 
spondent, it  must  clearly  remain  his,  whether 
it  be  wet  or  dry. 

The  special  appeal  is  dismissed  with 
costs. 


The  23rd  June  1868. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Butwarra—  Breach  of  contract  •—  Absence  of 
consideration  —  Specific  performance. 

Case  No.  3361  of  1867, 

Special  Appeal  from  a  decision,  passed  by 
the  Additional  Judge  of  lirhodt^  dated 
the  6th  September  i86j,  affirming  a  deci-  ' 
sion  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  2 and 
March  j866, 

Nukchad  Singh  an^  others  (Defendants), 

Appellants, 

versus 

Hunooman  Dult  Singh  and  others  (Plaintiffs), 

Respondents, 

Mr,  R.  T,  Allan  and  Baboos  Unnoda 
Per  shad  Banerjee  and  Mohinee  Mohun 
Roy  for  Appellants. 

Baboos    Onookool    Chunder   Mookerjee   and 
Ashootosh  Chatterjee  for  Respondents.    • 

Certain  putteedars  applied  for  a  butwarra  under  the 
provisions  of  Regfulation  XIX.  of  1S14.  At  the  time 
of  the  butwarra,  it  was  stipulated  between  the  puttee- 
dars  of  a  6-annas  and  7-annas  shares  that,  in  the 
event  of  a  particular  villag^e  falling^  by  division  wholly 
tu  either  of  them,  they  would  re-unite  and  hold  the 
13-annas  share  joint  as  before. 

One  party  havinff  resiled  from  this  agreement,  it  was 
HELD  that  the  other  party  was  entitled  to  sue  for 
specific  performance,  and  such  a  suit  would  lie  only  in 
the  Civil  Court. 

Hrld  that  the  absence  of  mention  of  any  money- 
consideration  in  the  agreement  was  no  bar  to  its  being 
enforced,  as  the  parties  thereto  Hhd  waived  all  objec- 
tion on  the  score  of  the  particular  village  named,  or 
any  other,  falling  wholly  or  in  part  to  their  respec- 
tive shares. 

Kemp,  J. — This  is  a  suit  for  specific 
performance  of  an  agreement  entered  into 
between  the  parties  to  this  suit  under  some- 
what peculiar  circumstances.  It  appears 
that  Mouzahs  Pugrah  and  Muhsaree  were 
held     in    three    puttees,    ihz,    a     7-anna 
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puttee  (which  again  was  sub-divided),  a 
6-anna  puttee,  and  a  3-anna  puttee.  The 
3-anna  putteedar  being  obnoxious  to 
other  putteedars,  they  applied  for  a  but- 
warra  under  the  provisions  of  Regulation 
XIX.  of  1814.  Under  the  butwarra, 
Gooroodyal  Singh's  share — the  3-anna 
share — fell  exclusively  in  the  village  of 
Muhsaree,  and  he  had  nothing  further  to  do 
with  the  village  of  Pugrah.  So  far  the 
object  for  which  the  bulwarra  was  applied 
for  was  obtained.  But  at  the  time  of  the 
butwarra,  by  the  agreement,  it  was  stipulated 
between  the  putteedars  of  the  7-anna 
and  6-anna  shares  that,  in  the  event  of  the 
village  of  Pugrah  falling  by  division  wholly 
to  either  of  those  putteedars,  they  would 
re- unite  and  hold  the  1 3-anna  share  joint  as 
heretofore.  The  object  of  this  suit  is  to 
enforce  that  agreement,  from  which  it  is 
alleged  the  defendants  have  resiled. 

The  Court  of  first  instance  found  that  the 
agreement  had  not  been  proved ;  the  suit 
was,  therefore,  dismissed.  On  appeal,  the 
Additional  Judge  has  found  as  a  fact  upon 
the  evidence  that  the  defendants  did  execute 
this  agreement ;  the  suit  was,  therefore, 
decreed. 

In  special  appeal,  four  main  grounds  of 
objection  have  been  taken :  firsts  that  the 
suit  is  barred  under  Clause  9,  Section  i 
of  Act  XIV.  of  1859,  inasmuch  as  the 
suit,  being  on  a  breach  of  contract, 
ought  to  have  been  brought  wlihin  three 
years  of  the  time  when  the  breach  of  con- 
tract took  place ;  second,  the  Civil  Court  had 
no  jurisdiction  to  try  this  suit:  third,  that 
the  agreement  cannot  be  enforced,  inas- 
much as  there  was  no  consideration,  and  it 
was  never  acted  upon;  fourth,  that  the  con- 
sent of  Nukchad  Singh,  one  of  the  defend- 
ants, would  not  bind  the  other  defendants  who 
were  not  present,  and  who  were  not  consent- 
ing parlies  to  the  transaction. 

The  issue  in  bar  of  limitation  was  noi 
taken  in  the  Courts  below.  It  is  not  shown  by 
the  special  appellant  when  the  butwarra  was 
completed,  and  when  the  breach  of  contract 
Recurred.  This  plea  at  this  late  stage  of  the 
case  is,  therefore,  overruled. 

On  the  question  of  jurisdiction,  we  are  of 
opinion  that  a  Civil  Court  is  competent  to 
entertain  this  suit.  It  is  clear  that,  if  the 
parties  were  consenting  to  the  re-union  of  the 
1 3-anna  puttee,  they  might  have  applied  to 
the  Collector  under  Section  6  of  Regulation 
XIX.  ofiBu;  and  there  cannot  be  any 
doubt  that  the  Collector  would  have  acceded 


to  their  request,  inasmuch  as  the  Govern- 
ment revenue  would  not  have  been  prejudic- 
ed; on  the  contrary,  it  would  have  been 
easier  to  collect  from  one  joint  body  of 
1 3-anna  putteedars  than  from  that  body  split 
up.  The  defendants  having  resiled  from  the 
agreement,  the  plaintiffs  were  entitled  to  sue 
for  specific  performance,  and  such  a  salt 
would  lie  only  in  a  Civil  Court. 

The  third  objection  is  on  the  question  of 
consideration.  No  money-consideration  is 
mentioned  in  the  agreement,  but  it  is  clear 
from  the  terms  of  the  agreement  that  the 
parties  thereto  were  not  to  object  before  the 
Collector  with  reference  to  Pugrah  of  any 
particular  mouzah  falling  wholly  or  in  part 
to  their  respective  shares.  They  waived  all 
objections  on  this  score,  and  agreed  that 
however  the  butwarra  might  turn  out,  they 
would,  as  between  themselves,  re-unite.  The 
agreement  has,  of  course,  not  been  acted  upon, 
and  this  is  the  cause  of  the  present  suit. 

On  the  last  point  the  Judge  has  found  that 
the  defendants  were  consenting  parties. 
One  of  these,  Burpsee  Singh,  whose  defence 
below  was  that  he  was  not  present  at  all, 
has  not  appealed.  Indeed,  the  answer  of 
the  defendants  below  was  not  so  much  to 
the  effect  that  they  were  non-consenting 
parties,  but  amounted  to  a  total  denial  of 
the  execution  of  agreement. 

We,  therefore,  dismiss  the  special  appeal 
with  costs. 


The  23rd  June  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Law  of  distraint  —  Cutting  and  casrjm^  away 

.crops. 

•  Cases  Xos.  3353,  3354,  and  3358  of  1867 
under  Act  X.  of  1859. 

Special  Appeals  fr  om  a  decision  passed  by 
the  Judge  of  West  Burdivan,  dated  the 
ijth  September  i86j,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  thai 
District,  dated  the  jist  May  /S6^, 

Ador  Mohun  Chuckerbutiy  and  another 
(Defendants^,  Appellants, 

versus 

Thakoor  Monee  Dabee  and  others 
(Plaintiffs),  Respondents. 
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B^^s    Luckhee    Churn    Bose    and  Nubo 
Kishtn  Mookerjee  for  Appellants. 

Baboo  BuHgshee  Dhtir  Sein  for  Respond- 

ents. 

Certain  putneedars,  who  in  execution  of  a  decree  for 
Ihas  poEsseicsion  had  been  put  into  nominal  possession  of 
thor  iaiids,  instead  of  ousting^  the  ryots,  allowed  them 
to  cnttivatc,  and  when  they  had  cultivated,  cut  and  car- 
ried inray  their  crops. 

Held  that  the  act  of  the  putoeedars  was  an  abuse  of  ' 
the  Lav  of  Distraint,  and  rendered  them  liable  for 


JadsMt  y, — In  all  these  cases,  the  de- 
(cfiduils  (putneedarsj  obtained  a  decree  for 
khas  possession  and  in  execution  of  decree 
were  pat  into  nominal  possession  of  the 
bads  in  suit.  They  have  since  distrained 
tiie  crops  of  the  ryots  which  were  growing 
OQ  the  land,  and  have  cut  and  carried  them 
ttaj.  The  plaintiffs  are  those  ryots  and 
their  vendors.  They  have  obtained  a  decree 
for  the  value  of  the  crops  as  having  been 
illegally  distrained. 

It  is  said  that  the  ryots  had  no  right  after 
the  decree  for  khas  possession  to  cahivate  the 
lind,  but  as  they  chose  to  cultivate  the 
IukI,  the  defendants  (putneedars)  were  en- 
titled to  carry  oflF  the  crops.  The  defend- 
ants did  not,  it  appears,  distrain  the  crops 
as  the  crops  of  the  ryots  who  had  cultivated 
them,  but  as  the  crops  of  another  ryot  to 
vhom  they  alleged  that  they  had  leased 
the  lands,  bat  who  had  not  cultivated 
them. 

We  think  that  the  Lower  Courts  were 
right  in  holding  the  act  of  the  defendants  to 
he  an  abuse  of  the  Law  of  Distraint, 
a&d  in  making  the  defendants  liable  for 
damages.  The  defendants  might  have  ousted 
the  plaintiffs  in  due  course  of  law  if  they 
vcre  entitled  to  do  ^o;  and  if  the  pro- 
ceedings in  execution  of  the  Civil  Court 
^eaee  had  not  had  the  desired  effect  in  secur- 
ing that  end,  they  might  have  taken  other 
nH)re  effectual  legal  means  to  that  effect. 
B(U  they  stood  by  and  allowed  the  plaint- 
iffs to  cultivate  the  lands,  and  when  they 
had  cultivated  the  lands,  then  they  carried 
away  the  crops. 

We  have  also  been  told  that  the  decree 
for  khas  possession  obtained  by  the  defend- 
ants has  been  reversed  on  special  appeal  by 
tlas  Court.  However  this  may  be,  the 
decision  of  the  Lower  Court  is  correct,  and 
^  dismiss  the  appeal  with  costs. 


The  24th  June  1868. 

Present : 

The  Ilon'ble  G.  Loch  and  F.   A.  Glover, 

Judges. 

Suit—Surwey  award— Possession  —  Limitation. 

Case  No.  2848  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhei,  dated  the  nth  Au- 
gust 186'^,  affirming  a  decision  passed  by 
the  Officiating  Principal  Sudder  Ameen 
of  that  District,  dated  the  iSth  March 
iS6y. 

Mozuffur  Ali  and  others  (Plaintiffs), 
Appellants^ 

versus 

Grish  Chunder  Doss  (Defendant), 
Respondent, 

Mr,   C.    Gregory  and   Moulvie  Murhamui 
H ossein  for  Appellants. 

Bahoos  Debendro  Narain  Bose  and  Rajen- 
durnath  Bose  for  Respondent. 

Where  a  plaintiff  sued  not  only  for  the  cancelment 
of  a  survey  award,  but  also  to  be  restored  to  possession 
of  land  from  which  he  had  been  subsequently  dispos- 
sessed, his  suit  was  held  not  to  be  barred  because  not 
broug^ht  within  three  years  of  the  award,  the  latter 
claim  beinff  a  different  cause  of  action,  to  be  governed 
by  the  limitation  of  I3  years  in  Clause  1 2,  Section  1,  Act 
XIV.,  1S59. 

Glover,  J, — This  was  a  suit  for  recovery 
of  possession  of  land  and  for  the  cancel- 
ment of  a  survey  award. 

The  first  Court  dismissed  it  on  the  merits, 
but  the  Judge  on  reading  the  plaint  consi- 
dered  that  the  suit  was  barred  by  Clause  6, 
Section  i,  Act  XIV.  of  1859,  not  having 
been  brought  within  three  years  of  the  date 
of  the  survey  award,  and  threw  out  the 
plaintiff's  case  on  the  issue  of  limitation. 

The  points  taken  in  special  appeal  are  that 
the  Judge  was  wrong  (i)  in  taking  up  the 
question  of  three  years'  limitation  at  all,  in- 
asmuch as  the  defendant  never  pleaded  it ; 
and  (2)  in  considering  it  material  to  the 
case,  inasmuch  as  besides  praying  for  the 
reversal  of  the  survey  award,  the  plaintiff 
distinctly  asked  for  recovery  of  possession, 
dating  his  dispossession  from  a  time  consi- 
,  derably  subsequent  to  the  passing  of  the 
survey  award. 

I  The  objections  must,  we  think,  be  allow- 
ed.  The  rulings  of  this  Court,  to  Mhich  the 
Judge  alludes,  go  no  further  than  this,  that 
where  a  plaintiff  is  barred  on  the  face  of  his 
own  plaint,  an  Appellate  Court  is  justified  in 
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raising  the  issue,  although  it  may  have  never    Messrs.   R.    Watson   and    Co.    (Plamlifis). 

been  raised   below.     This    refers    to   cases  i  Appellanis, 

where  a  plaintiff  sues  for  arrears  of  rent  for  versus 

six  years,  or  for  wassilat  for  12,  and  such  like,    ^t  i  •    %r  i        t>  i        t>  r     i      v     r. 

where  the  very  recital  of  the  plaint  shows    ^^^'^  Mohun  Baboo  (Defendant),  Respond^ 

a  considerable  portion  of  the  relief  sought 
to  be  impossible  under  the  Limitation  Laws. 

Now,  in  this  case,  the  plaintiff  asked  for 
two  kinds  of  relief;  he  wished  to  have  the 
survey  award  altered,  and  aUo  to  be  restored 


enf, 

Messrs,  R.   T,  Allan  and  y.  S.   Rixhfort 

for  Appellants. 

Bahoo  Ashoolosh  Dhur  for  Respondent. 

Where  tenants  sued  for  a  declaration  that  their  held* 


to    possession    of   his  land,    the    two    wrongs     ing  was  mokun-uree  at  a  given  rent,  and  the  suiburakar 

not  having  been  done  at  one  and  the  same    ""^  **?''![  ^T*^^  ^''VJ^iffi  ^•'^^.^^^^^^ 

%     .^  .  •*       t-i      •  1       rni  zemindar,  who  himself  filed  a  petition  corroborating  fc« 

time,   but  at   a  considerable   interval.      Thus     surburakar's  sUtcments,  it  was  held  that  these  adniM. 
the  survey  award   was  made   on   the    23rd   of     sions  would  bind  any  subsequent  zemindar  not  l>cing*o 

September  1863,    whilst  the  plaintiff  ^2X^^' ^^^^^o^^y^xc^^^ 

his  dispossession  from  the  14th  of  January 

1864.  Glover,  J, — This  was  a  suit  by  Messrs. 

If  the  plaintiff  had  come  into  Court  Jl^^^^^^"  f" ,9/^-  ^^}?  ijaradars,  under  the 
merely  to  ask  for  the  cancelment  of  the  \  ^fJ^^,  ^[  ^^^^  Nagpore,  of  Pcrgunnah 
survey  award,  he  would  have  been  obliged  to  Pl\oolkosina,  to  recover  arrears  of  rent  at 
bring  his  suit  within  three  years  of  that '  ^"1^^"?^^  ^^^^^  after  notice,  against  the 
award :  but  his  claim  to  be  restored  to  pos-  defendants,  who  are  holders  of  the  village 
session  of  land  from  which  he  had  been  \  ^^  Jyenuggur  The  defendant  pleaded  a 
subsequently  dispossessed,  would  be  an  en-  '  mo\urruree  title  at  6  rupees  a  year,  granted 
tirely  different  cause  of  action,  and  one  that  ^>'  ^^^  zemindar  in  1237  B.  S. 
would  be  governed,  not  by  Clause  6,  Sec-  Both  Lower  Courts  held  that  ihe  defend- 
tion  I,  Act  XIV.  of  1859,  but  by  Clause  12,  *  ant's  tenure  was  mokurruree,  and  therefore 
Section  i  of  that  Act.  He  would  have,  protected  fiom  enhancement, 
that  is  to  say,  twelve  years  to  bring  his  suit.  !„  special  appeal,  the  plaintiffs  contended 

This,  we  remark,  was  the  view  the  de-  that  the  defendants  ought  to  have  produced 
fendant  took  of  the  plaint,  for  he  raised  the  ;  and  proved  their  mokurruree  title-deed,  and 
issue  of  twelve  years'  limitation,  which  the  that  the  recital  in  a  Civil  Court  decree,  on 
Principal  Sudder  Ameen  tried.  which  the  Judicial  Commissioner  proceeded, 

The  Judge's  order  must  be  reversed  with  ^'1  "^^  ^»"^  ^^^  plaintiffs  nor  ^-as  it 
costs  of  this  appeal  on  the  special  respond- '  ^iifficient  to  prove  the  defendants  mokur- 
ent,  and  the  case  be  remanded  for  trial  on  '  '^"'^^  ''^"^* 

its   merits,   and   the  costs   will    follow    the       We   see   no   reason   to   interfere   in  this 

matter.  The  Civil  Court  decision  above 
referred  to,  was  given  in  a  suit  brought  by  the 
present  defendants  against  the  holders  r^f  the 
zemindaree,  represented  for  the  occasion  br 
the  Collector,  and  by  the  present  lessor  of 
the  plaintiffs  as  surburakar  of  the  disquali*  | 
fied  Rajah,  his  father,  for  a  declaration  that 
their  holding  was  mokurruree  at  a  rent  of 
Rupees  6.  In  that  case,  a  char  was  produced, 
and  the  present  zemindar  admitted  on  behalf 
of  his  father,  the  then  holder  of  the  estate, 
that  the  defendant's  tenure  was  mokurruree. 


result. 


The  24lh  June  1868. 

Present  : 

The  Hon'ble  G.   Loch  and    l'\   A.  Glover, 

Judges, 

Mokurruree  tenure—Admissions  by  zemindar. 

Case  No.  2909  of  1867. 


It  is  argued  that  this  admission,  which 
was  made  by  the  plaintiff's  lessor  whilst  be 
Special  Appeal  from  a  decision  passed  by  was  merely  surburakar,  does  not  bind  the 
ihe  Judicial  Commissioner  0/  Choia  special  appellants.  But  this  is  an  error.  As 
Nngpore^  daied  ihe  23rd  July  iSdy^  surburakar,  the  present  Rajah  admitted  the 
affirming  a  decision  passed  by  ihe  Dtpuiy  tenant's  right  on  behalf  of  his  father  ;  and 
Commissioner  of  ihai  Disirici,  daied  ihe  '  his  father,  also,  as  appears  from  a  memorto- 
joih  April  t86y,  dum  in  the  decision  of  1852,  filed  a  petition 
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torioboraiing  his  surburakar's  statement, 
jod  admitting  the  rookurruree  title  of  the 
ptfties  then  suing. 

These  admissions  would  undoubtedly  bind 
iny  sabsequent  zemindar  not  being  a  pur- 
[chaser  at  an  auction-sale  for  arrears  of 
Government  revenue,  and  the  present  hold- 
er of  the  estate  would  be  estopped  from 
irttiog:  up  a  different  state  of  things. 

We  do  iK>t  find,  however,  that  he  has  in 
^  way  done  so,  and  the  present  suit  has 
Im  brought  by  the  ijaradars  on  their  own 
Ittponsibilicr. 

We  think  that  the  evidence  on  which  the 
Jodicial  Commissioner  came  to  his  finding 
tiiat  the  defendants'  tenure  was  mokurruree, 
vas  legally  sufficient,  and  that  there  is, 
tiierefore,  no  ground  of  special  appeal.  It 
bs  been  brought   to  our  notice  that  the 

^ikfendants  claim  to  hold  their  tenure  as 
JKNUDsee  as  well  as  mokurruree.  But  we 
Had  that  the  detcree  on  which  the  Judicial 
Commissioner  ha$  relied  does  not  go  fur- 

[tbcr  than  establish    the    mokurruree    title. 

I  Whether  it  is  also  mourosec  is  a  point  not 
decided. 

We  reject  the  appeal  with  costs. 


Loch,  J, — Waste  on  the  part  of  the  wi- 
dow has  been  proved,  and  the  Lower  Courts 
have  given  the  reversioner  possession,  and 
directed  that  his  name  be  registered  as  a 
joint  proprietor  with  the  widow.  We  think 
the  order  is  wrong.  The  Court  should  not 
have  converted  the  reversioner  into  an  ac« 
tual  proprietor.  It. should  have  appointed 
a  manager  accountable  to  the  Court  for  all 
his  acts  in  respect  of  the  estate,  who  should 
be  required  to  render  accounts  periodically, 
and  be  put  in  possession  of  all  the  property 
in  the  widow's  own  possession.  Leases 
which  have  been  given  by  her  cannot  be  in- 
terfered with  as  laid  down  by  the  Full  Bench 
decision  in  the  Special  Number  of  the  Weekly 
Reporter,  pages  165  and  166,  unless  the  les- 
sees be  making  waste ;  and  if  the  charge  be 
proved,  then  the  Court  can  take  measures  to 
preserve  the  properly  given  in  lease.  There 
is  nothing  to  prevent  the  Coyrt  appointing 
the  reversioner  to  be  manager  if  he  be  a  fit 
person  for  the  appointment.  We  modify 
the  orders  of  the  I-ower  Court  accordingly. 
Parties  to  pay  their  own  costs  in  these 
appeals. 


The  24th  June  1868. 

Present  : 

The  Hon'ble  G.    Loch  and  F.  A.  Glover, 

Judges, 

Waste  by  widow— Appointment  of  manager- 
Leases. 

Cases  Nos.  2951  and  2952  of  1867. 

^ftcial  Appeals  from  a  decision  passed  hy  the 
Principal  Sudder  Ameen  of  Bhaugulpore, 
daUd  the  12th  August  i86y,  affirming  a 
dttision  passed  by  the  Moonsiff  of  that  Dis- 
trict, dated  the  toth  April  1866, 

Mnssamut  Moharanee  and  another  (Defend- 
ants), Appellants, 

versus 

Nudda  Lail  Misser  (PlainliflF),  Respondent. 

^Mvie  Syud  Murhamut  H ossein  and  Baboo 
Romanath  Rose  for  Appellants. 

Mr.  R.  E.  Twidale  for  Respondent. 

Where  vaste  Is  proved  on  the  part  of  a  widow,  the 
£^  *******W  not  put  a  reversioner  into  possession  ;  but 
**»M  apcKHttt  a  manager  (who  might  be  the  reversioner) 
«M  AoM  be  requtreo  to  render  accounts  periodically. 
•^?  '^ich  have  been  given  by  the  widow  cannot  be 
wtnferjd  «-ith,  unless  the  lessees  be  making  waste. 

•  Vol.  X.  * 


The  24th  June  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

fudges. 

Documentary  evidence— Mokurruree  title — En- 
hancement. 

Case  No.  2851  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota 
Nagpore,  dated  the  28th  July  i86y, 
affirming  a  decision  passed  by  the  Deputy 
Commissioner  of  that  District,  dated  the 
20th  April  i86j. 

Messrs.  Robert  Watson  and  Co.  (Plaintiffs), 

Appellants, 

versus 

Sham  T.0II  Pundah  (Defendant),  Respondent. 

Messrs.  R.  T.  Allan  and  J.  S.  Rochfort  for 

'  Appellants. 

Bahoos  Ashootosh  Dhur  and  Nubo  Kishen 
Mookerjee  for  Respondent. 

A  cojxy-of  a  pottah  cannot  be  received  in  evidence 
without  cause  being  shown  for  the  absence  of  the 
original. 
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Where  a  ryot  relies  on  a  mokurniree  pottah  as  pro- 
tection a^tnst  enhancement,  he  is  bound  to  prove  his 
special  title;  mere  posaession  i^nd  payment  of  rent 
for  a  number  of  years  cannot  bar  a  farmer's  right  to 
enhance  where  such  a  title  is  pleaded. 

Glover^  J. — This  was  a  8ult  by  an 
ijaradar  for  arrears  of  rent  at  enhanced  rates 
after  notice.  The  defe;idant  pleaded  a 
mokurniree  pottah  granted  to  him  by  a 
former  zemindar  in  Assin  1253  B.  S., 
under  which  he  held  at  a  fixed  rate  of 
Rupees  5 1 . 

Both  Lower  Courts  held  that  the  defend- 
ant had  made  out  his  case,  and  dismissed 
the  plaintiff's  claim  to  enhancement. 

It  is  contended  in  special  appeal  that  the 
Ix>wer  Appellate  Court  has  held  the  defend- 
ant's documents  to  be  genuine,  without 
the  slightest  proof  having  been  given  that 
they  are  so. 

We  think  that  this  objection  must  be  al- 
lowed. The  defendant  claimed  exemption 
from  enhancement  under  a  pottah.  This 
pottah  he  did  not  file.  A  copy  was  pro- 
duced and  accepted  by  the  Court,  but  no 
cause  was  shown  for  the  absence  of  the 
original  document,  nor  was  any  evidence 
taken  in  support  of  copy  of  the  pottah  which 
was  filed.  It  was  considered  apparently  to 
be  proved,  or  rather  corroborated,  by  certain 
admissions  made  by  a  former  zemindar  in 
another  case,  by  a  char  granted  by  the 
present  zemindar,  and  by  receipts  for  rent 
paid  during  the  last  20  years. 

The  so-called  admission  of  the  zemindar 
is  worth  nothing,  for  during  the  progress 
of  the  very  same  suit  he  filed  a  petition, 
stating  that  his  amlah  had  filed  an  answer, 
admitting  the  mokurruree  without  his  know- 
ledge and  consent,  and  that  the  holding  was 
not  mokurruree.  This  was  clearly  no  evi- 
dence in  favor  of  the  defendant. 

The  char,  setting  aside  the  objection 
taken  to  it  that  the  grantor  had  at  the  time 
no  power  to  give  it,  has  not  been  proved  in 
any  way,  and  consequently  does  not  assist 
the  defendant's  case. 

The  receipts  h^ve  not  been  proved  either ; 
and,  if  we  accept  those  granted  by  the  Col- 
lector, there  is  no  evidence  that  rent  has 
been  paid  at  the  rate  claimed  by  the  defend- 
ant. 

Mere  possession  and  payment  of  rent  for 
a  number  of  years,  even  if  proved,  cannot 
bar  a  farmer's  right  to  enhatice,  where  the 
ryot   relies  on   a   mokurruree   pottah.     lie 


is  bound  to  prove  his  special  title ;  and  if  he 
fail  to  do  that,  he  is  in  no  better  position 
than  any  other  occupant  ryot. 

In  the  present  case,  the  defendant  has 
given  no  proof  at  all  of  his  mokurruree  pot- 
tah. He  has  filed  certain  documents,  and 
expected  them  apparently  to  prove  them- 
selves. 

We  regret  to  observe  that  on  more  than 
one  recent  occasion  we  have  remarked  a  lax 
system  of  admitting  documents  as  evidence, 
without  any  proof  of  them  being  genuine,  as 
prevailing  in  some  of  the  Courts  of  Chota 
Nagpore. 

It  cannot  be  too  particularly  impressed 
upon  parties  to  suits  that  documents  are  no 
evidence  in  a  case  unless  they  are  proved, 
and  that  the  mere  possession  of  a  lease,  which 
purports  to  be  mokurruree,  will  not  protect 
its  holder  from  enhancement  unless  he  can 
show  how  and  when  that  lease  was  granted, 
and  the  reception  of  such  unsupported  docu- 
ments as  evidence  by  the  Civil  Courts  is  a 
source  of  evil  to  all  concerned. 

It  may  be  that  in  this  very  case,  the  de- 
fendant could  have  proved  the  loss  of  his 
original  pottah,  and  could  have  established 
the  fact  of  its  having  been  granted  to  him 
by  the  zemindar,  had  the  Court  refused  to 
accept  his  documents  without  such  proof. 

But  be  this  as  it  mav,  we  are  bound  to 
decide  on  the  case  as  it  is  now  before  us, 
and  to  say  that  the  defendant  (special  re- 
spondent) has  given  no  evidence  whatever  of 
his  claim  to  hold  under  a  mokurruree  pot- 
tah, and  that  the  plaintiff's  claim  to  enhanced 
rents  mtist  be  allowed. 

The  rate  at  which  such  enhancement  is  to 
be  given  must  form  the  subject  of  separate 
enqiiir}',  and  the  ca^  is  remanded  to  the 
Deputy  Commissioner  for  the  purpose. 

The  Lower  Appellate  Conn's  order  is  re- 
versed with  costs  on  the  special  respondent. 
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The  25th  June  1868. 

Present : 

The  Ilon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

S«t  for  rant  |xior  to  Act  X.  of  i^— Question  of 
UUe— Section  2»  Act  Vllf.,  1859. 

Case  No.  29  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  of  Bhau- 
guJpore^  dated  the  2gth  November  i86j, 

Chowdhry  Teeluck  Pershad  Singh  and 
others  (Plaintiffs),  Appellants^ 

versus 

Deg  Xarain  Singh  and  others  (Defendanls), 

Respondents,  . 

Babfws  Onookool  Cti under  Alookerjee  and 
Chunder  Madhub  Ghose  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Where  a  suit  for  rent  was  instituted  and  heard  in  a 
Civil  Court  before  Act  X.  of  1859  came  into  force,  and 
an  Issue  as  to  title  between  plaintiff  an -J  an  inter- 
vcnor  ukas  raised  and  decided — Held  that  a  subse- 
quent suit  by  plaintiff  for  possession  was  barred  by  Sec- 
tion a.  Act  Vll  I.,  1859. 

JacksoHy  J, — This  was  a  suit  for  posses- 
sion of  14  dams  and  a  small  fraction  share 
of  mouzahs  Dheera  and  Molhoora^pore,  which 
form  part  of  Pergunnah  Bisthazaree  in 
Bbaagulpore,  and  for  mesne-profitg. 

The  plaintiffs'  allegation  was  that  they 
had  purchased  at  a  sale  In  execution  of  a 
decree  the  interest  of  a  certain  party  in  that 
pergunnah  to  the  extent  previously  stated, 
and  that,  being  denied  possession  of  the 
parchased  share,  they  had  sued  and  obtained 
a  decree,  and  had  been  put  in  possession; 
that  subsequently  they  had  given  a  lease  of 
this  share  in  the  mouzahs  comprised  in  that 
Pergunnah  to  Ahlad  Singh,  one  of  the  de- 
fendants; that  afterwards,  on  suing  Ahlad 
Singh  for  rent  on  account  of  the  two  mou- 
zahs in  question,  he  alleged  that  be  had 
never  been  put  in  possession  of  the  share 
leased  to  him  in  those  mouzahs. 

In  that  suit,  Deg  Narain  Singh,  the  other 
defendant,  intervened,  denying  that  the 
plaintiffs  liad  any  interest  in,  or  were  ever 
in  possession  of,  any  share  m  the  monsahs. 

The  suit  for  rent,  which  was  prior  to  Ad 
X.  of  1859,  was  institu(jed  and  heard  in  the 
Court  of  the  Principal  Sudder  Ameen. 
Fmaily,  the  plaintiffs'  suit  was  dismissed, 
and  ii  is  now  nlleged  that,  upon  such  dis- 
missal, Deg  Narain  Singh,  with  the  aid  of 


Ahlad  Singh,  had  dispossessed  the  plaintiffs 
from  the  mouzahs  in  question,  and  thefefore 
plaintiffs  brought  ibeir  soit. 

It  seems  that,  on  the  suggestion  of  the 
defendant,  Deg  Narain  Singh,  in  his  written 
statement,  a  number  of  other  patties,  co- 
sharers  in  the  Pergunnah,  were  brought  In 
as  co-defendants  and  entered  ap|)earance ; 
for  what  reason  they  were  made  defendants 
is  not  apparent. 

The  principal  defendant  raised  two  issues 
in  bar  at  the  hearing  of  the  suit: — 

FirsL — That  the  C'ourt  was  precluded 
from  entertaining  it  under  Section  2  of  the 
Civil  Procedure  Code. 

Secondly. -~^\i9X  the  suit  was  barrtd  by 
limitation. 

The  Principal  Sudder  Ameen  appears  to 
have  selected  for  trial  the  issue  of  limitation, 
and  he  gives  no  judgment  on  the  other  issue 
in  bar.  He  hela  that  the  plaintiffs'  suit  was 
barred,  inasmuch  as  no  possession  of  the 
lands  in  dispute  within  1 2  years  was  made 
out  to  his  satisfaction. 

Against  this  decision,  the  plaintiffs  have 
appealed,  and  the  defendant  Deg  Narain 
Singh  on  his  part  has  tendered  an  objec- 
tion under  Section  348,  on  the  ground  that 
the  suit  should  have  been  thrown  out  under 
Section  2  of  Act  VIII.  of  1859. 

We  first  heard  the  argument  upon  the 
objection  last  mentioned,  and  it  appears  to 
us  that,  although  the  objection  cannot  be 
maintained  precisely  in  the  form  which  it 
bears,  yet,  in  effect,  the  plaintiffs'  suit  mast 
fail  on  the  ground  that  it  involves  a  material 
issue  of  fact  which  has  been  already  deter- 
mined by  a  competent  Court  between  the 
same  parties,  and  which  issue  disposes  of 
the  present  suit.  The  finding  of  the  Court 
in  the  former  case  may,  in  our  opinion,  be 
used  as  evidence,  and  as  conclusive  evidence, 
against  the  plaintiffs  in  this  soit. 

We  have  been  mnch  pressed  on  the  side 
of  the  appellants  with  the  contention  that 
the  previous  decree,  being  merely  a  decree 
in  a  suit  for  rent  against  the  plaintiffs'  les* 
see,  was  not  evidence  against  the  plaintiffs  ; 
and  we  are  referred  to  the  cate  of  Atussamut 
Kdun  versus  Mussamut  Bechun,  decided  by 
a  Bench  of  three  Judges,  and  reported  In 
VIII.  Weekly  Reporter,  page  175,  Civil 
Rulings. 

It  seems  to  us  that  the  decision  in  that 
case  was  based  mainly  on  the  consideration 
that  the  Court  which  had  given  the  previous 
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de<5Jsion  relied  upon  was  not  a  Court  of  reason  to  believe  that  they  ever  got  into 
concurrent  jurisdiction  with  that  in  which  .  possession  afterwards, 
the  latter  suit  Was  brought.  That  was  a  We  think  it  right  to  state  that  Baboo 
decision  in  a  rent-suit  in  the  Collector's  j  Chunder  Madhub  Ghose  proposed  to  submit 
Court  under  Act  X.  of  1859  ;  the  Collector's  10  us  certain  documents,  and  what  he  called 
Court  being  a  Court  limited  in  its  jurisdic-  *'the  history  of  the  previous  litigation," 
tion,  and  competent  to  determine  the  matter  commencing  from  the  year  1828,  but  having 
immediately  before  it,  but  not  competent  i  ascertained  from  him  that  the  documents  in 
finally  to  determine  the  other  questions  1  question  do  not  contain  any  evidence  of 
which  arose  incidentally  in  the  case.  'possession  within   12    years,  and  that  they 

This  is  not  the  case  here,  for  the  previous  |  are  not  corroborative  of  the  evidence  of  the 
decision  was  given  in  a  suit  in  the  Civil  |  witnesses  as  to  that  possession,  we  declined 
Court,  originally  a  suit  between  the  plaint-  going  into  that  mass  of  documents, 
iff  and  his  lessee,  but  in  which  a  third  party.  We  think,  therefore,  for  these  reasons  and 
the  appellant  before  us,  who  claimed  the  ,  for  those  referred  to  above,  that  the  plaint- 
whole  title  to  the  land  in  question,  was  al-  iffs'  suit  has  been  rightly  dismissed,  and 
lowed  to  intervene  :  whereon,  by  the  direction  ^  that  this  appeal  also  must  be  dismissed  with 
of  the  High   Court  on  special  appeal,   an  ,  costs. 

issue  was  ordered  to  be  tried  as  between  the  ;  An  application  for  costs  has  been  made 
intervenor  and  the  plaintiff,  namely —  to  us  by  certain  parties  who  have  been  made 
"  Whether  the  whole  interest  which  the  respondents  in  the  case,  but  as  we  see  no 
"  plaintiffs*  predecessor  in  estate  may  have  reason  why  they  should  make  a  separate 
'*  had  ia  these  mouzahs  had  not  passed  out '  case  and  entertain  separate  pleaders,  they 
''  of  them  by  deeds  of  sale,  compromise,  or  are  not  entitled  to  separate  costs. 
"  otherwise,  prior  to  the  date  of  the  pottah 
"  to  Ahlad  Singh.'  

The  very  issue  which  is  intended  to  be  y,^^  25th  Tunc  1868. 

decided  m  this  case  was  thus  raised  between  •'     -^ 

the  same  parties,  and  in  a  Court  competent  j  Present: 

to  decide  this  question.     It  is  true  that  the  '  The  Ilon'ble  J.  B.   Phear  and  C.  Hobhouse, 
original  object  of  the  suit  was  to  recover  Judges. 

rent,   but  by  the    intervention  of    a    third    Li,nitation-Suit  by  Government  lessee-Clause 
party  the  question  of  title  was  gone  into,  not      12,  Section  i,  and  Section  17,  Act  XIV.,  185^ 
under  Section  77  of  Aft  X.  of  1859  and  in  ^^^  ^o.  si37  of  1867. 

a  Court  restricted  in  its  jurisdiction,  but  in  ' 

a  Court  competent  to  decide  that  question    Special  Appeal  from   a  decision  passed  by 
finally.  J      ihe    Deputy     Commissioner     of     Caehar, 

It  would,  perhapf,  suffice  for  us  to  stop        dated  the   2jrd  September  iSo^y     revers- 
here,  and  to  say  that  the  point  of  title  in-  '      ing  a  decision  passed  by  the  Moonsiff  of 
volved  in  the  present  suit  being  one  which        that  District,  dated  the  islh  June  iSdy. 
has    been  already  raised   and    determined  .         nr    u      j    *u^     /t>i  -^ra  \ 

between  the    same  parties  by  a  Court  of  ^"^  ^^"^^  ^"^  "^f"^]^  (Plaintiffs), 

competent    jurisdiction,    the  plaintiff    must  Appellants. 

necessarily   fail.     But  as   the    parties    may ;  versus  * 

question  our  decision  on  this  point,  we  have  I 

thought  it  advisable  to  enquire  further  if  Rajoo  Meah  and  others  (Defendants), 

the   Court  below   was    right  on   the   point  Respondents, 

which  it  did  decide,  viz.,  on  limitation ;  and  \     Baboo  Luleet  Mohun  Sein  for  Appellants. 


having  the  evidence  before  us,  and  having 
heard  that  evidence,  we  have  no  hesitation 
in  affirming  its  judgment. 

It  seems  to  ns  that  there  is  nothing  like 
any  evidence  to  show  that,  tbe  plaintiffs 
were  in  possession  within  12  years;  on  the 
contrary,  the  decision  in  the  suit  above  re- 
ferred to  goes  to  show  that- at  the  period  of 
Ahlad  Singh's  lease,  the  plaintiffs  were  not 


No  one  for  Respondents. 

In  a  suit  for  the  recovery  of  immoveable  property, 
where  the  cause  of  action  arose  more  than  1  a  years 
previously,  the  fact  of  plaintiff  claiming^  as  lessee  tinder 
Government  does  not  take  it  out  of  the  operation  of 
Clause  12,  Section  1,  Act  XIV.  of  1859,  or  bring  it  within 
the  reservatiim  of  Section  1 7. 

Phear,    y. — In    this    case,    the    suit    is 
brought  for  the  recovery  of  inunoveable  pro- 
perty, and  the  Lower  Appellate  Court  has 
in  possession  of  the  land,  and  we  see  no  I  substantially  found  that  the  cause  of  action 
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arose  more  than  iz  years  previous  to  the 
institution  of  the  suit.  The  I^wer  Appel- 
late Court  has  accordingly  held  that  the  suit 
is  barred  by  the  operation  of  Clause  12,  Sec- 
lion  1,  Act  XIV.  of  1859.  The  special  ap- 
pellant uking  the  facts  as  found  by  the 
Lower  Appellate  Court,  objects  that  the  pe- 
riod of  limitation  in  this  case  is  not  12  years, 
but  60  years,  because  the  plaintiff  claims 
the  land  which  is  the  subject  of  suit  as 
lesbee  under  Government. 

The  words  of  Clause  12  are  perfectly 
general.  They  certainly  apply  in  terms  to 
this  case,  and  therefore  the  objection  of 
the  special  appellant  cannot  be  supported, 
unless  there  is  something  either  in  Act 
XIV.  of  1859  or  in  some  later  Act  to  pre- 
vent Clause  13  of  Section  i  from  luving 
operation  in  cases  where  the  plainiiff  sues 
as  lessee  of  Government  property.  Now, 
the  only  legislative  provisions  which  bear 
upon  this  point  are  those  contained  in 
Section  17,  Act  XIV.  of  1859.  That 
Section  says :  "  This  Act  shall  not  extend 
**  to  any  public  properly  or  right,  nor  to 
*'  any  suits  for  the  recovery  of  the  public 
•*  revenue,  or  for  any  public  claim  whatever, 
''  but  such  suits  shall  continue  to  be  go- 
•*  verned  by  the  laws  or  rules  of  limitation 
*•  now  in  force.**  If,  therefore,  this  is  a  suit 
brought  to  recover  public  property,  or  to 
assert  a  public  right,  or  is  a  suit  for  the  re- 
covery of  public  revenue,  or  to  make  good 
any  public  claim  whatever,  then  Clause  12, 
Section  i,  has  no  operation  in  the  case. 
But  obviously  the  claim  of  the  plaintiff  is  a 
purely  private  claim.  He  seeks  to  assert  a 
private  right.  The  remedy  that  he  asks  for 
would  result  solely  in  his  own  benefit.  It 
does  not  appear  by  the  terms  of  his  plaint, 
nor  is  any  fact  disclosed  by  the  answer  of 
the  defendant  which  serves  to  indicate  in 
any  way  that  public  property  is  in  question 
in  ^his  suit,  or  that  any  public  right  or 
claim  is  sought  to  be  vindicated.  In  truth,  if 
the  statements  of  the  plaintiff  and  the  defend- 
ant are  taken  together,  it  would  seem  that 
the  Government,  so  far  from  having  suffered 
or  being  likely  to  suffer  any  loss  in  regard 
to  public  property  or  public  right  under  the 
circumstances  of  the  case,  is  actually  receiv- 
ing rent  from  two  parties,  namely,  the  plaint- 
iff and  the  defendant,  simultaneously,  for  the 
plot  of  land  which  is  the  subject  of  suit. 
In  short,  there  is  n9  pretence  for  saying 
that  this  is  a  suit  falling  within  the  reserva- 
tion of  Section  17,  Act  XIV.  of  1859,  *"^ 
consequently  the  words  of  Gause  1 2,  Sec- 
tion I  of  that  Act  must  have  full  operation. 


That  being  so,  on  the  finding  of  fact  of  the 
Lower  Appellate  Court,  which  is  not  im- 
peached by  the  special  appellant,  the  plaint- 
iff's suit  is  barred,  and  the  decision  of  the 
Lower  Appellate  Court  is  right.  We,  there- 
fore, dismiss  the  appeal,  but  without  costs,  as 
no  one  appears  for  the  respondent. 


The  25th  June  1868. 

Present  : 

The  Honble  J.  B.  Phear  and  C.  llobhouse, 

fudges. 

Suit  for  kaboolent  at  enhanced  rates— Failure 
to  proTe  specific  claim— Legal  objection  first 
taken  in  appeal. 

Case  No.  3180  of  1867  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by  ihe 
Additional  Judge  of  Nuddea,  dated  the 
joth  August  i86j,  affirming  a  decision 
passed  by  the  Deputy  Collector  0/ that  Dis- 
trict, dated  the  2jrd  May  i86j, 

Deen  Dyal  Puramanick  (Defendant), 
Appellant, 

versus 

Surendurnath  Roy  (Plaintiff),  Respondent, 

Baboo  Issur  Chunder  Chuclcerbutty  for 

Appellant. 

Baboo  Mohendro  Lall  Shome  for 
Respondent. 

in  a  suit  for  a  kubooleut  at  a  specified  rate  of  rent, 
the  first  Court  found  that  plaintift  was  not  entitled  to 
a  kubooleut  at  the  rate  claimed,  but  decree<I  that  he 
should  obtain  one  at  the  old  rates.  Defendant  ap- 
pealed to  the  Judge  on  the  ground  that  as  plaintiff  had 
not  proved  his  claim  to  a  kubooleut  at  enhanced  rates, 
no  (lecree  for  a  kubooleut  shonld  have  been  g-iven. 

Hbld  that  an  objection  of  this  kind,  which  is  fouml- 
ed  upon  law  only,  may  be  made  by  a  party  to  the  suit 
in  the  Court  of  appeal,  although  it  has  not  been  made 
in  the  Court  below. 

Hrlo,  in  special  appeal  from  the  Judge's  decision 
dismissing  the  appeal,  that  the  objection  was  a  perfect- 
ly good  one,  and  that  as  plaintin  had  failed  to  make 
out  his  title  to  a  kubooleut  at  the  rent  claimed,  his  suit 
ought,  under  a  late  Full  Bench  ruling,  to  have  been 
dismissed. 

Phear,  J, — The  plaintiff  in  this  suit 
seeks  to  obtain  a  kubooleut  from  the  de- 
fendant at  a  certain  rate  of  rent  specified. 
The  first  Court  has  found  that  he  is  not 
entitled  to  obtain  a  kubooleut  at  the  rent 
so  specified  and  claimed,  but  nevertheless 
has  decreed  that  he  shall  obtain  one  at  the 
old  rates  paid  by  the  defendant,  which  were 
less  than  those  of  the  kubooleut  in  question. 

Against  this  decision,  the  (lefendant  ap- 
pealed to  the  Judge,  in  whose  judgment  we 
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find  it  stated  :  ''  The  next  plea  is  that  as  the 
*'  Lower  Court  found  that  the  plaintiff  had  not 
^'  proved  his  claim  to  a  kubooleut  at  enhanced 
'*  rates,  no  decree  for  a  kubooleut  even  at  the 
*'  old  rates  should  have  been  given."  The 
Judge  went  on  to  make  some  observations 
'with  regard  to  this  plea,  and  eventually 
overruled  it.  Finally,  he  dismissed  the  ap- 
peal, and  confirmed  the  decision  of  the  first 
Court. 

The  defendant  appeals  to  this  Court 
specially,  and  one  of  the  grounds  of  appeal 
is,  '*  that  when  the  Lower  Courts  found  that 
''  the  plaintiff  could  not  prove  the  rent  for 
*'  which  he  tendered  the  pottah  to  your  pe- 
''  titioners,  they  should  have  dismissed  the 
**  plaintiff's  case  without  making  any  further 
"  enquiry."  There  can  be  no  doubt  that  this 
objection  is  a  perfectly  good  objection  to  the 
Judge's  determination  of  the  matter  of  law, 
which,  as  we  have  mentioned,  the  appellant 
raised  before  htm  ;  and  the  only  question  that 
has  occurred  to  us  with  regard  to  the  defend- 
ant's right  to  succeed  in  special  appeal  on 
this  head  is  this,  namely,  whether  this  de- 
fence to  the  plaintiff's  suit  which  the  defend- 
ant first  set  up  in  the  Appellate  Court  below 
and  now  relies  upon,  not  having  been  taken, 
as  in  fact  it  was  not  taken,  in  the  Court  of 
first  instance,  ought  to  have  been  allowed 
to  be  taken  in  the  Court  of  appeal. 

After  a  liitle  consideration,  we  are  of  opi- 
nion that  an  objection  of  this  kind,  which  is 
founded  upon  law  only,  may  be  made  by  a 
party  to  the  suit  in  the  Court  of  appeal,  al- 
though it  has  not  been  made  in  the  Court 
below.  Perhaps,  it  might  be  said  generally 
that  points  which  have  not  ^een  taken  in 
the  Court  below  ought  not  to  be  taken 
in  a  Court  of  appeal,  and  at  any  rate 
whenever  so  taken,  if  they  are  founded  in 
any  material  degree  upon  matters  of  fact, 
the  Court  of  appeal  would  probably  do 
right  as  a  general  rule  to  refuse  to  enter- 
tain them,  because  it  can  never  be  known 
with  certainty  whether,  if  the  point  had 
been  taken  in  the  Court  of  first  instance,  and 
the  opposite  party  been  allowed  to  bring 
forward  evidence  which  might  have  seemed 
to  him  necessary  in  consequence,  the  facts 
before  the  Court  would  not  have  assumed 
a  different  aspect  from  that  which  they  do 
exhibit  under  the  existing  circumstances  of 
the  case.  As  regards  a  pure  point  of  law, 
no  doubt  this  argument  does  not  apply,  but 
still  it  is  inconvenieot,  to  say  the  least  of 
it,  both  to  the  Court  and  to  the  parties,  that 
a  point  of  law  should  be  sprung  in  a  Court 
of  appeal  which  had  not  been  raised  and 


discussed  before  the  Court.     It  is,  too.  some-  _ 
what   unfair  to  the   Lower   Court    thai  lis  \ 
judgment   should   be  objected   to  on    the 
ground  of  omission  to  decide  a  question  to  J 
which  its  attention  had  not  been  directed  bf^ 
the  parties,  or   which  was  not  necessarilj  1 
involved   in   the   substance   of   the  contc^J 
between  them.     And  we  do  not  think  ttiaf^ 
an  appeal  Court  would  act  improperly,  if  it 
declined  to  listen  to  an  objection  of  this  sort 
so  made  before  it.     However,  in  the  present, 
case,   the  Judge   has,   as  we   have  already '' 
mentioned,  entertained  the  objection  of  the 
special  appellant,  and  given  a  judicial  deci- 
sion upon  it  ;  and  we  think  that  there  Is  cer- 
tainly nothing    necessarily    wrong    on    the 
part  of  a  Court  of  appeal   in  entertaining 
a  point  of  law  for  the  first  time  which   had 
not  been  raised  in  the  Court  below.     Tliis 
being  so,  we  cannot  see  how  we  can  avoid 
giving    liberty   to  the  special   appellant   to 
object  in  law  before  us  to  the  decision  which 
the  Judge  has  pronounced. 

We  have  already  said  that  the  decision  is 
not  a  correct  onp.  In  a  case  lately  determin- 
ed by  a  Full  Bench  of  this  Couft,  it  was  ex- 
pressly held  thatwhen  a  plaintiff  claims  of  the 
defendant  a  kubooleut  at  a  specified  rent,  his 
suit  fails  and  ought  to  be  dismissed,  if  he  does 
not  succeed  in  establishing  his  right  to  a  ka- 
booleut  at  that  specified  rent.  Obviously  (in- 
deed it  is  admitted  by  the  respondent  in  this 
case)  the  plaintiff  here,  whatever  were  the 
merits  of  the  suit  in  other  respects,  did  fail 
to  make  out  to  the  satisfaction  either  of  the 
first  Court  or  the  second  Court,  that  he  was 
entitled  to  obtam  from  the  defendaift  a 
kubooleut  at  tlie  amount  of  rent  which  he 
claimed.  Under  the  ruling,  then,  of  the 
High  Court,  to  which  we  have  already  re- 
ferred, the  Courts  below  ought,  as  a  matter 
of  law,  to  have  dismissed  the  plaintiff's  suit 
on  this  ground. 

The  objection  of  the  special  appellant,  there- 
fore, is  made  out.  We  decree  the  appeal 
and  dismiss  the  plaintiff*8  suit,  but  without 
costs  in  either  of  the  Courts  below ;  the  special 
appellant  to  have  his  costs  of  this  Court  onlv. 
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The  26th  June  1868. 
Present : 
yiie  Hou'blc  L.  S.  Jackson  and  F.  A.  Glover, 

|llfin--ZemiadAr's  claim  to  property  wreck- 
^•Mnrisdiction— Section 27,  Act  XXI If.,  i85i. 

Case  No.  3103  of  1867. 

Sfedal  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Bhaugulpore, 
iaUd  iki  4lh  JuIy  i86j,  reversing  a  deci- 
sion passed  by  the  Sudder  A  meen  of  that 
Distrkt,  dated  the  J^th  December  1866. 

Mr.  Thomas  Grant  and  others  (Plaintiffs), 

Appellants^ 

versus 

Hodhoo  Soodun  Singh  and  others  (Defend- 
ants), Respondents. 

Mr,  R,  E,  Tividale  for  Appellants. 

hahw  Optndro  Chunder  Rose  for  Respond- 
ents. 

A  quuiBty  of  rice  havings  been  recovered  from  the 
irreek  of  a  bioat,  a  portion  was  left  on  the  river-bank  by 
Ike  otRmer  for  the  remuneration  of  the  salvors,  includinjf 
vac  left  as  "  huh  Memindary,"  which  the  owners  of  a 
•e^hboaring  jote  carried  away.  In  a  suit  broug'ht  by 
Ike  fiinfier  a|fain>>t  the  jotedar  for  the  value  of  the 
foctbn  last  mentioned,  the  Court  of  first  instance  went 
nlo  tile  question  of  the  custom  entitling^  to  property 
wsaved. 

Hrld  that  thb  question  was  only  incidentally  raised 
loathe  pvrposes  ot  the  suit,  which  was  simply  one  for 
Um  value  of  moveable  or  personal  property  and  co«[ni- 
aUe  by  a  Court  of  Small  Causes,  and,  the  value  being- 
icss^B  500  rupees,  special  appeal  was  taken  away. 

Jackson^  J, — This  was  a  suit  by  the 
pwniifF,  who  farms  an  estate  from  Govern - 
loeat  against  the  defendant,  who  holds  a 
nwMTQsee  jote  within  that  estate,  for  the 
recovery  of  400  rupees,  being  the  value  of 
200  nuunds  of  rice,  which  the  defendant  is 
allegMtohave  wrongfully  carried  away. 

The  plaintiffs'  case  wa<i,  that  a  boat  con- 
laimng  2.000  maunds  of  rice  having  been 
wrecked  on  the  spot,  the  cargo  bad  been 
recovered  by  the  exertions  of  people  living 
in  the  neighbouifaood,  and  that  400  maunds, 
being  a  portion  of  the  rice  so  recovered, 
^ad  been  left  on  the  river-bank  by  the 
owner  for  the  remuneration  of  the  salvors. 
Om  of  this,  aoo  maunds  had  been  taken  by 
the  actual  salvors,  and  y 00  had  been  left  as 
"iiri  umindaryy  and  the  defendants,  as 
o^Tiers  of  the  neighbouring  jote,  consider- 
ing tkemselves  entitled  to  this  rice,  had 
^ricd  it  awav. 


The  Court  of  first  instance  went  into  the 
question  of  the  custom  entitling  the  zemindar 
to  property  so  saved,  and  it  also  went  into 
the  evidence  as  to  the  actual  assistance  ren- 
dered by  the  zemindar  in  rescuing  the  cargo, 
and  found  on  that  in  the  negative,  but 
found  in  the  affirmative  as  to  the  custom 
entitling  the  zemindar  to  a  share. 

The  Lower  Appellate  Court,  however, 
found  that  there  was  no  such  custom,  and 
dismissed  the  suit. 

The  plaintiff  appeals,  and  a  preliminary, 
objection  is  taken  by  the  defendant  (special 
respondent)  that  the  special  appeal  is  barred 
by  Section  27  of  Act  XXIII.  of  1861. 

Against  this  objection,  it  is  urged  by  the 
special  appellant  that  the  suit  involves  a 
trial  of  questions  of  right  beyond  the  cog- 
nizance of  Courts  of  Small  Causes. 

But  it  appears  to  us  that  the  suit  was 
simply  a  suit  for  the  value  of  moveable  or 
personal  property.  It  might  possibly  have 
been  decided  without  going  into  the  ques- 
tion of  rights  taken  up  by  the  Courts  below, 
but  at  any  rate,  the  question,  if  taken  up 
and  decided,  was  only  incidentally  raised  for 
purposes  of  the  suit.  Consequently,  the  suit 
is  of  a  nature  cognizable  by  a  Court  of  Small 
Causes,  and  the  value  being  less  than  500 
rupees,  the  special  appeal  is  taken  away. 

The  appeal  is  dismissed  wiih  costs. 


The  26ih  June  1868. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
(j lover,  Judges. 

Suit  to  recover  collections  from  co-sharer  under 
agreement  —  Jurisdiction  —  Section  27,  Act 
3CCIII.,  1861. 

Cases  Nos.  3205  to  3212  of  1867. 

Special  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Bhaugut- 
pore,  dated  the  Jth  August  rSSy,  modifying 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  22nd  Mqrch  r86y. 

Shah  Ali  Ahmed  (Defendant), 
Appellant^ 

versus 

Oodhraj  Ram  (Plaintiff),  Respondent, 

Baboo  Debendro  Narain  Rose  for 
Appellant. 
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Baboo  Oiool  Chunder  Mookerjee  for 
Respondent. 

A  suit  by  a  co-sharer  to  recover  from  defendant  col- 
lections wnich  are  in  his  charge,  and  which  he  is  under 
agreement  to  pay  to  the  other  co-sharers,  is  a  suit  for 
money  due  under  contract,  and,  if  it  amounts  to  less 
than  500  rupees,  the  appeal  is  taken  awav  by  Section 
27.  AaXXlII.of  1861. 

Jackson,  J. — The  special  appeal  in  all 
these  cases,  which  are  admitted  to  be  similar 
in  character,  is  barred. 

The  plaintiff  in  each  of  ihem  sued 
the  defendant  Shah  AH  Ahmed  for  his 
share  of  ihc  collections  for  the  years  1271 
and  1272.  The  collections  are  said  to  be 
"  in  the  charge  of  the  defendant."  These  are 
the  words  used  by  the  Lower  Court;  it  is 
admitted  that  this  is  a  correct  statement,  and 
it  seems  that  the  defendant  was  under  agree- 
ment to  pay  the  other  co-sharers. 

These  were  consequently  suits  for  money 
in  the  hands  of  the  defendant  said  to  be  due 
to  the  plaintiff  under  a  contract,  and  amount- 
ing to  less  than  500  rupees.  Therefore,  the 
appeal  is  taken  away  by  Section  27  of  Ad 
XXIII.  of  1861. 

All  these  special  appeals  mtist,  therefore, 
be  dismissed  with  costs. 


Plaintiff  executed  a  zur-i-peshg«e  lease  to  defendant 
for  a  term  of  years,  and  arranf^ed  with  him  conteafc 
poraneously  that  he  (the  lessee)  was  to  make  an  annunt 
payment  (out  of  the  rents  payable  to  plaintiff)  to  a 
creditor  of  the  plaintiff  with  a  view  to  clear  off  "    '  "^ 


The  26ih  June  1868. 
Present  : 

The  Ilon'ble  F.  B.  Kemp  and  K.  Jackson, 

fudges. 

Limitation  —  Cause   of  action  —  Zur-i-pesb^ee 
lease— Assisfnment  of  rent  to  creditor. 

Case  No.  3112  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhooty  dated  the 
2^h  September  iS6y,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  joth  December  iSdjj. 

Zoolfee  Begum  and  another  (Plaintiffs), 

Appellants, 

versus 

Ram  Surun  IV)y  and  others  (Defendants), 

Respondents, 

Messrs,  R,     E,     Twidale  and  C.  Gregory 

for  Appellants. 

Mr.  J,  S,  Roch/ort  and  Battoos  Unnoda 
Per  shad  Banerjee,  Chunder  Madhiib  Ghose, 
and  Romesh  Chunder  Mitter  for  Res- 
pondents. 


These  payments,  thoug^h  made  punctuall}^  for  a  tuncw 
were  withheld  while  a  balance  of  the  debt  still  remaiaeti 
due,  to  recover  which  the  creditor  sued  the  les^oc 
(plaintiff),  and  obtained  a  decree. 

Held  that  plaintiff 's  (lessor's)  cause  of  action  againsl 
the  defendant  (les-see)  arose  from  the  date  of  the  latter'^ 
breach  of  contract,  /.  e.,  the  date  on  which  h<*  failed 
to  pay. 

Kemp,  J. — The  point  for  decision  ia  ibis 
case  is  whether  the  Judgd  has  properly* 
applied  the  law  of  limitation,  which  in  this 
case  is  Aft  XIV.  of  1859,  or  not. 

The  facts  of  the  case  are  these:  The 
plaintiff  (special  appellant)  executed  t 
zur-i-peshgee  lease  to  the  defendants  for 
a  term  of  9  years  from  the  year  1258  to  the 
year  1266  Fuslee.  It  is  alleged  that,  con- 
temporaneously with  this  lease,  an  arrange^ 
ment  was  entered  into  between  the  plaintflT 
i^the  lessor)  and  the  defendant  (the  lessee) 
that  the  latter  was  to  make  an  annual  pay- 
ment of  1,000  rupees  out  of  the  rents 
payable  to  the  lessor ;  the  said  i  ,000  rupees 
to  be  paid  to  one  Kishen  Bhullnb.  the 
plaintiff's  creditor.  By  this  arrangement, 
the  debt  due  to  Kishen  Bhullub,  amounting 
to  7,000  rupees,  was  to  be  cleared  off. 

It  is  alleged  that,  up  to  February  F86a 
Rupees  5,830,  instead  of  7,000,  were  paid 
by  the  lessee  to  the  plaintiff's  creditor,  the 
aforesaid  Kishen  Bhullub.  Kishen  Bhol^ 
lub  then  brought  a  suit  to  recover  Rupees 
1,170,  being  the  difference  between  7,000 
rupees  and  5,830  rupees,  against  his  debtor, 
the  plainiiff  (special  appellant),  and  he  obtain- 
ed a  decree.  Upon  this,  the  plaintiff,  treat- 
ing the  sum  of  1,170  rupees  as  rent  due  \Xi 
him,  sued  his  lessee,  the  special  respondent, 
under  Ad  X.  This  suit,  under  that  Aft, 
was,  we  think,  rightly  dismissed  ;  but  rightly 
or  wrongly,  it  was  dismissed  by  this  Court 
on  special  appeal,  and  we  must  accept  that 
finding. 

The  plaintiff  then  brings  the  present  suit 
on  the  loth  of  March  1865.  The  Principal 
Sudder  Ameen,  on  the  issue  in  bar,  observes 
that  the  plaintiffs'  cause  of  action  in  this 
suit  arose  on  the  14th  of  February  i860, 
when  the  Mahajun  Kishen  Bhullub  sued 
him,  and,  therefore,  applying  the  provisions 
of  Clause  16,  Sectional  of  Act  XIV.  of  1859. 
the  suit  having  been  instituted  within  six 
years  from  that  date,  was  in  time.  The 
Principal  Sudder  Ameen  also  went  into  the 
merits  of  the  case,  with  which  we  have  at 
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pffesent  no  concern.  The  Judge,  on  appeal, 
ns  reversed  the  decision  of  the  Principal 
Sadder  Ameen,  and  has  held  that  the  plaint- 
MTs  cause  ot  action  arose,  not  from  the  date 
ef  the  suit  brought  by  the  Mahajun,  but  from 
idut  date  of  the  breach  of  the  contract ;  and 
fwtherthat  **  it  was  useless  for  the  plaintiff 
*'  to  plead  want  of  knowledge  of  the  breach, 
"  for  tbere  was  no  period  at  which  he  could 
"not  have  informed  himself  whether  the 
**  money  under  the  contract  had  been  duly 
*  ptid  or  not"  The  suit  of  the  plaintiff  was 
tkrelore  dismissed. 

In  special  appeal  the  pleaders  for  the 
special  appellant  contended  that  their  client's 
casseof  action  arose  when  they  were  com 
pelied  to  pay  to  the  Mahajun  the  sum  which, 
voder  the  assignment,  their  lessee  was  bound 
(opay  to  that  Mahajun ;  and  as  an  alternative 
plea,  that  if  the  cause  of  action  arose  when 
ik  lessee  failed  Co  pay  the  Mahajun  as  he 
ooght  10  have  paid  him,  the  peiiod  of  limi- 
tstioQ  would  only  run  from  the  time  when 
(be  plaintiff  became  cognisant  of  that  fact. 

We  think  that  the  decision  of  the  Judge 
b  substantially  correct.     The  Mahajun  was 
DO  party  to  the  contract  of  assignment  under 
vhlch  it  was  arra^nged  that  the  defendant 
(ihe  lessee)  would   pay    i,ooo   rupees   per 
lonam  for  7  years  to  the  plaintiff's  creditor 
oat  of  the   rent   of   the   properties   leased. 
The  Mahajun    could   not   have    sued    the 
defendant   as   assignee,   for   there  was    no 
privity  between  these  parties.     As  long  as 
tk  debt  due  to  the  Mahajun  was  gradually 
tnd  punctually  paid  off,  he  did  not  sue  bis 
dcbior;  when  the  payments  were  withheld, 
be  brought  his  action  In  i860.    The  plaintiff 
VIS  bound  to  see  that  the  moneyed  due  to  his 
creditor  were  regularly  paid  by  the  assignee. 
Instead  of  doing  so,  he  first  sued  in  a  Court 
vfaich  had  no  jarisdiction,  and  after  5  years 
from  the  date  of  the  suit  brought  by  the 
Mahajun,  he  brings  this  suit  charging  in- 
teretf  for  a  period  of  no  less  than   1 4  years. 
We  bold  that  the  plain' iff 's  cause  of  action 
arose  when  these  lessees  failed  to  pay  the 
yearly  sum  of  1,000  rupees,  which  they  were 
bwmd  to  pay  under  the  letter  of  Barat^  and 
not  from  the  date  when  they  had  to  pay  the 
amoant  due  to  the  Mahajun  under  the  decree 
obtained  by  him.    The  Mahajun  had  not  ac- 
cepted the  assignment,  nor  had  he  consent- 
ed to  accept  the  assignee  as  his  debtor.    He 
]*«  in  no  way  bonnd  by  that  agreement,  and 
if  the  lessees  (the  defendants)  did  not  pay 
•ccording  to  that  assignment,  the  plaintiff's 
ause  of  action  clearly  arose  from  the  date 
on  which  they  failed  to  pay. 

, VoL  X. 


The  suit  was,  therefore,  properly  dismissed 
by  the  Judge,  and  this  special  appeal  must 
be  dismissed  with  costs,  including  the  <jos:s 
of  the  Mahajun,  who  has  most  improperly 
been  made  a  respondent. 


The  26ih  June  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Suit  for  arrears  of  rent  at  enhanced  rates  —  In- 
tervention—Section 77,  Act  X.,  1859. 

Case  No.  3413  of  1867  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  parsed  by 
ihe  Officiating  Judge  of  Tirhooiy  dated 
the  iglh  August  i86y,  affirming  a  deci- 
sion passed  by  the  Officiating  Assistant 
Collector  0/  that  District,  dated  the  28th 
December  1866, 

Phoolabutty  Kooer  (Plaintiff),  Appellant^ 

versus 

Gossain  Luchmun  Doss  and  another 
(Defendants),  Respondents. 

Baboos  Chunder  Madhub  Ghost  and  Shih 
Chunder  Chatterjee  for  Appellant. 

Baboos  Hem  Chunder  Banerjee   and  Anund 
Gopal  Paleet  for  Respondents. 

In  a  suit  for  arrears  of  rent,  where  plaintiff  altered 
himself  to  be  proprietor  of  an  8-annas  share,  and  a 
third  party  intervened,  claiming^  to  have  been  in  posses^, 
sion  and  enjoyment  of  the  rents  of  4-annas  out  of  the 
S-annas,  the  Judge,  in  apoeal,  finding  that  neither 
plaintiff  nor  inlervenor  had  oeen  in  possession  and  en- 
joyment of  the  4-annas  of  the  rent  in  dispute,  dismisse4 

plaintiff's  suit.  .      .        ,        , 

Held  that  the  Judge,  havmg  found  against  the 
intervenor  as  between  him  and  the  plaintiff,  was  bound 
under  Section  77,  Act  X.,  1859,  to  decree  for  the  plaint- 

The  plaintiff's  claim  to  a  higher  rate  than  the  defend- 
ant admitted  not  having  been  proved,  the  decree  in 
favor  of  the  plaifitiff  would  be  only  to  the  extent  and 
at  the  rate  admitted  by  the  ryot. 

Jackson,  J, — This  was  a  suit  for  arrears 
of  rent.  The  plaintiff,  alleging  himself  to 
be  the  proprietor  of  an  8-annas  share  of 
Mouzah  Gedwah,  sued  one  q^thc  ryots  in  the 
village  fdr  rent.  A  third  party  intervened, 
and  alleged  that  he  had  been  in  possession 
and  enjoyment  of  the  rents  of  4-annas  out  of 
the  8-annas,  which  the  plaintiff  had  claimed. 
The  ryot  supported  the  intervenor.  The 
Judge,  on  appeal,  has  found  that  the  plaintiff 
has  not  proved  his  possession  and  enjoyment 
of  the  rents  of  the  4-annas,  and  he  goes  oi| 
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also  to  state  that  he  is  of  opinion  that  the 
intervenor  has  not  proved  his  possession  and 
enjoyment  of  that  4-annas  of  the  rent.  On 
these  two  findings,  the  Judge  has  dismissed 
the  plaintiff's  suit. 

On  behalf  of  the  special  appellant,  it  is 
said  that  the  question  that  the  Judge  had  to 
try  was  as  to  th^  actual  receipt  and  enjoy- 
ment of  the  rents  by  the  intervenor,  and 
that  the  Judge,  having  found  that  the  inter- 
venor was  not  in  receipt  and  enjoyment  of 
the  rents,  should  then,  in  accordance  with 
Section  'jjy  Act  X.  of  1859,  ^^^^  decided 
the  suit  according  to  the  result  of  such 
inquiry.  It  is  said  that,  by  the  words 
of  that  Section,  the  Judge  was  bound  under 
his  fii^iing  to  give  a  decree  in  favor  of  the 
pliintiff.  The  words  of  the  law,  we  think, 
support  this  contention  of  the  special  appel- 
lant, and  that,  as  between  the  claim  of  the 
plaintiff  and  that  of  the  intervenor,  the  | 
Judge,  having  found  against  the  intervenor, 
was  bound  to  decree  for  the  plaintiff. 

We,  therefore,  reverse  the  decision-  of  the 
Judge,  and  decree  this  appeal  with  costs. 

As  between  the  ryot  and  the  plaintiff,  we 
observe  that  there  is  also  a  point  in  dispute 
as  to  rates  of  rent.  The  document  under 
which  the  plaintiff  claims  a  higher  rate  than 
the  defendant  admits,  namely,  a  shareena- 
mah,  has  been  held  not  to  have  been  proved. 
The  decree  in  favor  of  the  plaintiff  will, 
therefore,  be  only  to  the  extent  and  at  the 
jate  admitted  by  the  ryot. 


The  27th  June  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock.  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Pleaders  of  Mofiitsil  Courts  ^Calcutta  Small 
Cause  Court  —Act  XX.  of  1865. 

Rt/ertnu  to  the  High  Couriy  by  the  Judges 
of  the  Small  Cause  Court  0/  Calcutta^ 
in  the  nuUter  of  an  application  of  Shushee 
Bhoosun  Bh^ooree^  a  pleader  of  the  second 
gradCy  to  he  enrolled  as  a  pleader  of  the 
Calcutta  Small  Cause  Court, 

The  SibaU  CMse  Courts  ioteoded  to  be  included  10 
ike  Pleaders,  Mooktear8,and  Revenue  Agents*  Act  (XX. 
^  i860,  were  the  Small  Ckuse  Courts  established  under 
Act  XI.  of  1865,  and  pleaders  of  Mofussil  Courts  ace  not, 
as  such,  entitled  to  practise  in  the  Smalt  Cause  Court 
at  Calcutta.' 


Peacock,  C.  /.-^This  a|»peaiB  to  us  to 
a  very  different  case  from  the  one  which  wi 
referred  to.*    That  case  was  decided 
reference  to  the  constniction  to  be  put 
Section  45.  of  Act  XX.  of  1865.    By 
Section,  it  is  enacted  that  every  advocate 
vakeel  on  the  roll  of  any  High  Conit 
be  entitled  as  such  to  practise  in  any 
in  British  India  other  than  a  High 
in  which  he  is  not  enrolled.     Ad  advi 
or  vakeel  of  one  High  Court  is  not  entil 
as  sQch  to  practise  in  any  other  High 
in  which  he  is  not  enrolled ;  but  with 
exception,  he  is  entitled  to  practise  in 
Court  in  British  India.    We  thought  that 
Small  Cause  Court  in  Calcutta  was  not 
High  Court,  but  that  it  was  a  Court  la 
India;  and  consequently  that  an  advocate 
vakeel  of  any  High  Court  was  entitled 
practise  there. 

The  present  applicant's  right   does 
depend     upon    that    Section.      His    ri| 
depends  upon  Section  12,  which  states 
every  person  who  shall  have  been  admittt 
to  practise  as  a  pleader  or  roooktear 
the  Act  may,  subject  to  the  cooditkms 
his  certificate  as  to  the  class  of  Cbuns 
which  he  is  authorized  to  practise,  apply 
be  enrolled  in  the  Court  in  which  be  si 
desire  ordinarily  to  practise;  and  on  si 
application,  he  shall  be  enrolled  in  a  book 
be  kept  for  that  purpose  in  such  CourL 

It  is  only  by  the  terms  of  his  certiiicate 
that  he  is  entitled  to  practise  in  a  Small 
Cause  Court  at  all.  There  is  no  express 
direction  in  the  law  to  that  effect.  The 
certificate  is  the  form  of  certificate  set  oot 
in  the  2nd  Schedule  to  the  Act,  in  which 
the  words  *'  Small  Cause  Courts  "  are  used. 
The  question,  then,  is — What  is  the  meaning 
of  the  words  "  Small  Cause  Courts  "  as  ism 
in  that  form  of  certificate  ?  Do  those  words 
extend  to  the  Small  Cause  Court  in  Calcatta, 
or  are  they  confined  to  the  Small  Casst 
Courts  in  the  Mofussil?  It  appears  to  as 
that  the  words  refer  to  the  Small  Cause 
Courts  in  the  Mofussil,  and  not  to  the  Smsli 
Cause  Court  in  Calcutta. 

By  the  4th  Section  of  the  Pleaders'  Act 
the  High  Court  is  authorized  and  required 
to  make  rules  for  the  qualification,  sdmis* 
sion,  and  enrolment  of  proper  persons  to  be 
pleaders  and  mooktears  of  the  Courts  in  the* 
territories  to  which  the  Act  extends;  and 
the  word  "  Court"  't$  detoed  to  mean  "all 
Courts  subordinate  to  the  High  Court,  in- 

•  Case  of  Tooliee  Dom  Sui.-^Ste  7  W.  R.  «* 
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leg  Coorts  of  Smali  Causes/'  which 
understaDd  to  mean  **  including  Courts 
SaiaU  Canses  subordinate  to  the  High 


II 


We  pointed  out  in  the  case  to  which  re- 
lias  been  nade  the  reasons  for  think- 
tfaat  tbc  Small  Cause  Court  of  Calcutta 
SBbject  to  have  a  writ  of  mandamus 
tt)  It  by  the  High  Court ;  but  we  do 
think  that  the  Small  Cause  Court  of 
Cakutta  v-as,   therefore,  intended    by    the 
le^sktare  to  be  included  as  a  Court  of 
^Sntil  Czoses    subordinate    to    the    High 
Cout   In  fact,  that  has  been  the  construc- 
te  idUierto  put  upon  the  Act,  inasmuch 
this  Cowl    has  never    considered  that 
! Section  4  authorized  the  High  Court  to  make 
fries  for  the  admission  of  pleaders  in  the 
Ckkotta  Small  Cause  Court.      We  are  of 
epinion  that  the  Small  Cause  Courts  intend- 
ed to  be  included  in  Act  XX.  of  1865  were 
te  Snail  Caase  Courts  established  under 
:  Act  XI.  o(  1865,  which,  according  to  Section 
4  of  that  Act,  are,  like  the  Mofussil  Courts, 
mde  subject   to  the   general   control  and 
adm  of  the  High  CourU 

For  these  reasons,  it  appears  to  us  that 
tk  Small  Cause  Court  should  be  informed 
dm  «e  do  not  think  that  pleaders  of  the 
Kofos^  Courts  are,  as  such,  entitled  to 
indise  in  the  Small  Cause  Court  at  Cal- 


The  37th  June  1868. 
Present : 

TkeBon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
JutHu^  and  the  Hon'ble  Dwarkanath 
«t«r,  yudgi. 

Jirtriktim   Suit  to  recover  rents  from  tehsil- 

dar. 

Rrftresut  t$  tki  High  Court  by  the  Judge 
9flhe  Small  Canst. Court  at  Pubna,  dated 
tht  8lh  Mn^  §868. 


Thomas  Rennie  Grant  and  Stephen  Edward 
Collis,  Executors  to  the  estate  of  James 
Pilham  Mackilligan,  Plaintiffs, 


versus 
Ram  Tonoo  Bhoomick,  Defendant. 

A  suit  to  recover  from  defendant  an  amount  of  rent 
collected  by  the  latter  on  l)chalf  of  the  plaintiffs  iij- 
his  capacity  of  tehsiidar,  for  the  due  performance  of 
the  duties  of  which  office  he  had  bound  himself  hy  »» 
agreement  under  security,  was  held  to  be  matntamabte 
in  the  Revenue  Court,  and  not  in  any  other. 

(7^^._Thk  plaintiffs  seek  to  recover 
from  the  defendant  Rupees  299-103,  being 
the  amount  of  rent  of  Turuf  Beauleah  and 
other  villages,  collected  by  him  on  their 
behalf  from  the  year  1271  to  1273  B.  S., 
in  his  capacity  as  tehsildar  appointed  by 
the  plsuntiffs  under  kubooleut  or  agreement 
executed  by  him  on  the  30th  Assin  127 1 
B.  S.  The  plaintiffs  produced  Certain  >«- 
ma-khuruch  papers  alleged  to  have  been 
furnished  by  the  defendant,  showing  a  ba- 
lance  in  his  hands  corresponding  with  the 
sum  claimed,  which  he  promised  to  pay  on 
the  15th  Assin  1274  B.  S.  Failing  to  per- 
form this  promise,  this  action  has  been 
brought. 

The  defendant,  while  he  admits  that  he 
acted  as  a  tehsildar  for  collection  of  rents 
on  behalf  of  the  plaintiff,  pleads  that  he 
held  in  his  hands  only  Rupees  15-2-3! 
gundas,  out  of  which  he  paid  Rupees  11-8 
to  the  pl^ntiff's  manager,  and  that  he  did 
not  make  any  contract,  written  or  parol, 
either  with  the  plaintiffs  or  their  officer,  to 
pay  the  money,  and  therefore  this  action 
cannot  lie  in  the  Small  Cause  Court. 

The  only  question  to  be  decided  is,  whe- 
ther this  suit  is  cognizable  by  the  Small 
Cause  Court  ? 

It  is  clearly  admitted  by  the  parties  that 
the  defendant  was  employed  as  an  agent  for 
collection  of  rents  of  lands^  and  therefore 
the  Revenue  Court,  and  not  the  Small 
Cause  Court,  has  jurisdiction  to  try  suits 
for  the  recovery  of  moneys  collected  by  such 
agent.  The  plaintiffs  seem  to  have  taken 
a  wrong  view  of  the  case  to  state  that  the 
defendant  has  failed  to  perform  his  agrte- 
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ment.   and  to  describe  this  action  as  one 
fpr    breach    of   contract.     The    agreement, 

ro— Messrs.  Gilmore,  MackHligan,  and  |  ***    CXtraCl 
Company,  Proprietors  of  Majeeparah      translation 
Factory. 
I,  Ram  Tunoo  Bhoomick,  of  Majee- 


parah, Pergunnah  Eslampore,  do  here- 
by execute  this  kubooleut.  Whereas 
you  have  appointed  me,  at  my  own 
request,  as  a  tehsildar  for  collection 
of  rents  of  Neez  Beauleah,  otherwise 
called  Nazirporp,  and  Mouza  Dear  beau- 
leah, in  Tunif  Beauteah,  in  Pereun- 
nah  Bajoorash  Nazeerpore,  and  of  Mou- 
zah  Dcear  Pachooreah,  &c.,  in  Pergun- 
nah  Eslampore,  the  collection  whereof 
amounts  to  Rupees  i,337-3-a,  under  secu- 
rity of  the  property  mentioned  at  foot, 
that  I  shall  always  be  present  at  the 
kno«;n  Cutcher}',  and  perxorm  the  duties 
of  the  collection  of  rents;  that  I  shall 
immediate);^  ^rant  da^Mlas  for  the  rents 
which  I  shall  collect  from  the  ryots, 
and  shall  not  receive  one  single  pie  with- 
out  giving  such  dakhilas;  that,  at  the 
end  of  every  w^eek,  I  shall  remit  the 
amount  of  collection  made  during  such 
week  to  the  manager  of  your  Sadder 
Cutchery  with  a  set  of  amdaney  papers, 
and  obtain  a  receipt  for  the  same.  Any 
ot^ections  made  by  nw  as  to  payments 
without  a  receipt  will  not  oe  valid. 
When  making  the  remittance  at  the 
end  of  every  week,  I  shall  not  keep  back 
one  single  pie  in  my  hand». 


from  which 
is  herewith 
submitted, 
only  binds 
down  the  de« 
fendant  un- 
der security 
for  the  due 
performance 
""of  his  duties 
as  tehsildar. 
It  cannot  be 
taken  as  a 
contract  en- 
tered into  by 
the  defend- 
antto  pay  the 
money  col- 
lected by  him 


^ 


as  viewed  by 
the  plaintiffs.  Besides,  there  is  no  other  do- 
cument on  record  given  by  the  defendant, 
subsequent  to  the  execation  of  the  agree- 
ment, purporting  to  be  a  contract  of  that 
nature.  This  case,  therefore,  falls  under 
Sections  24  and  33  of  Act  X.  of  1859,  and 
I  have,  accordingly,  given  a  verdict  for  the 
defendant,  contingent  upon  the  opinion  of 
the  Hon'ble  Judges  of  the  High  Court. 

Judgment  of  the  High  Court, 

Peacocky  C.  J, — We  are  of  opinion  that 
the  Judge  of  tne  Small  Cause  Court  was 
right.  The  suit  was  maintainable  in  the 
Revenue  Court,  and  not  in  any  other  Court. 
The  provisions  of  Section  24  of  Act  X.  of 
1859  are  clear  to  that  effectt 


The  27ih  June  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Sttsnmaiv  application  under  Section  53,  Act  XX. 
•  of  1866. 

Reference  to  the  High  Court  by  the  Judge 
of  the  ^mail  Cause  Court  at  Jessore^ 
dated  the  21  it  May  1868. 

Gour  Mohun  Dass,  Plaintiff'^ 

versus 

Ram  Roop  Mozoomdar  and  oihers, 
Defendants. 


[Vol.  Xi 


A  summary  application  under  Section  53,  Act  XX.€f  | 

1S66,  cannot  be  entertained  at  the  suit  of  tbe 
of  the  obligee. 


Case, — This  is  an  application  to  this  C 
under  Section  53  of  Act  XX.  of  1866,  by 
assignee  of  tbe  bond  or  obligation  filed  wiib 
the  application,  to  enforce  the  agreement 
recorded  therern  by  the  registermg  officer] 
under  Section  52,  and  the  question  arises^ 
Can  the  obligor  be  called  on  summariljF 
under  the  Section  cited  at  the  instance  of 
the  anignee  ? 

It  appears  to  be  considered  a  rule  of  prac- 
tice that  an  assignor  must  be  a  party  to  a 
suit  by  the  assignee.    (.S^rMacpfaerson's  Civil , 
Procedure,  page  131,  and  In  the  Matter  of - 
the  Petition  of  Bhunjien  Mundul,  page  94* 
Sudder  Dewanny  Reports,    1848.)     I   have, 
therefore,  referred  the  applicant  10  a  regular, 
suit,  as  it  would  be  necessary  to  make  the.; 
assignor  a  party  defendant,  but  his  pleader  \ 
has  asked  that  the  assignor  be  made  a  paity 
under  Section  73  of  Act  VIIL  of  1859.  I 

It  appears  to  me  that  the  provisions  of'i 
Ad  VIII.  of  1859  will  not  apply  to  an  appli- 
cation made  under  Section  53  of  h€i  XX.  : 
of  1866,  except  as  to  enforcement  of  decrees  i 
passed  under  that  Section,  and  that  none 
but  the  obligee  can  apply  to  enforce  tbe 
agreement  recorded  under  Section  52,  and 
that  I  ought  to  refuse  to  make  the  assignor 
a  party  defendant,  as  this  would  take  more 
the  form  of  a  regular  suit,  and  it  would  be 
necessary  to  summon  the  assignor,  which  I 
could  not  do  under  the  ruling  in  Kisto 
Kishore  Ghose  versus  Brojonath  Mozoomdar, 
Siuherland's  Weekly  Reporter,  Volume  VII., 
page  1 1,  Small  Cause^Court  Rulings,  i  must, 
therefore,  refuse  to  call  upon  the  obligor 
summarily,  and  the  applicant  must  be  re- 
ferred to  a  regular  suit,  making  the  necessary 
parties  defendants. 

Judgment  of  the  High  Court, 

Peacock,  C.  /.—The  Judge  of  the  Small 
Cause  Court  is  correct  in  holding  that  a 
summary  application  sunder  Section  53,  Aft 
XX.  of  1866,  cannot  be  entertained  at  the 
suit  of  the  assignee  of  the  obligee. 
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The  i7tb  June  1868. 

Present  : 

Hon'bie  Sir  Barnes  Peacock,  A7.,  Chief 
\Justice,    and   the    Hon'bie    Dwarkanath 
JMitter,  Judge, 

arUtnitioa-award— Jtirisdtction  of  Small 
Courts— Section  327,  Act  VIII.,  1859. 

Reference  io  the  High  Court  by  the  Judge 
tf  the  Smail  Cause  Court  of  Kooshtea, 
dated  the  t^th  May  i868. 

Elam  Puramanick,  Plaintiff, 

versus 

Sefaetullah  Sheikh,  Defendant. 

|ASaull  Caase  Court  has  jurisdiction,  under  Section 

r.  Act  VI if.  of  1859,  to  entertain  an  application  to 

I  private  arbitration-award  relating  to  a  debt  not 

Uo^  tbe  amount  cognizable  by  such  a  Court,  if 

defendant  resides  within  its  jurisdiction. 

Case, — ^The  plaintiff,  having  had  dealings 
paddj  and  cash  with  the  defendant,  lent 
paddy  and  cash  on  different  occasions, 
I,  failing  to  obtain  satisfaction  of  his  de- 
laods,  referred  the  matter  to  arbitration 
|ilboat  the  intervention  of  any  Court  of 
losdce.  The  arbitrators  gave  their  award 
tbe  plaintiff,  and  directed  him  to  enforce 
throt^  the  medium  of  the  proper  Court, 
case  defendant  refused  payment  of  the 
im  awarded.  Now,  the  plaintiff  appears 
fore  this  Court  with  an  application  praying 
the  award  may  be  filed,  and  the  neces- 
nry  orders  passed. 

Bat  the  Question  whether  a  private  award 
may.be  filed  in  this  Court  or  in  the  ordinary 
Civil  Coon  appears  a  doubtful  one.  I  am 
of  opimon  that  the  Court, of  Small  Causes 
caanoi  have  jurisdiction  over  the  matter. 
Section  6,  Act  XL  of  1865.  which  ddines  the 
jorisdiction  of  the  Court,  gives  it  no  power 
for  filing  such  a  document.  If  it  be  taken 
for  1  contract  by  judgment,  the  Court  has 
^  power  to  proceed  to  enforce  it  at  once, 
toder  Section  327,  Act  VIII.  of  1859,  when 
*ny  person  applies  to  file  a  private  award, 
^  Court  having  jurisdiction  in  the  matter 
»«ll  direct  notice  to  be  given  to  the  opposite 
party  to  show  cause  why  the  award  should 
not  be  filed.    If  no  sufficient  cause  be  shown 


against  the  award,  it  shall  be  filed,  and  may 
be  enforced.  But  if  the  validity  of  the 
agreement  of  the  parties  to  the  arbitration 
be  called  into  question,  the  Court  shall  have 
to  settle  it  before  proceeding  to  pronounce 
judgment  upon  the  matter  for  giving  effect 
to  the  private  award. 

The  late  Sudder  Court's  Circular,  dated 
14th  April  i860,  provides  that  an  applica- 
tion to  give  effect  to  a  private  award 
"  should  be  brought  on  the  file  as  a  regular 
''suit,  but  that  it  should  be  on  a  stamp  of 
"the  value  required  for  miscellaneous 
"  petitions."  The  simple  suits  cognizable 
by  the  Court  of  Small  Causes  cannot  possi- 
bly include  such  a  regular  suit  amongst 
their  number. 

The  Section  327,  Act  VIII.  of  1859,  directs 
that  any  person  interested  in  the  award  may 
make  application  to  the  Court  having  juris- 
diction in  the  matter  to  which  the  award 
relates.  The  word  "  Court "  in  this  Section 
cannot  possibly  refer  to  the  then  not  existing 
Courts  of  Small  Causes,  but  to  the  ordinary 
Civil  Courts  which  are  empowered  to  enter- 
tain all  suits  not  falling  within  the  exclusive 
jurisdiction  of  the  Small  Cause  Courts  by 
Section  6,  Act  XI.  of  1865,  or  of  &ny  other 
Court  by  special  Acts. 

From  the  circumstances  stated  above,  it 
would  appear  that  the  matter  is  cognizable 
by  the  ordinary  Civil  Courts,  and  not  by 
the  Courts  of  Small  Causes,  which  are  not 
required  to  make  any  preliminary  enquiries 
for  bringing  a  case  on  their  file,  but  to  enter 
at  once  into  the  merits  of  cases  made  cogniz- 
able by  Section  6,  Act  XI.  of  1865. 

I  therefore  beg  most  respectfully  to 
submit  the  case  for  the  decision  of  the 
Hon'bie  Judges  of  the  High  Court  on  the 
point  whether  an  application  for  giving 
effect  to  a  private  award  is  to  be  presented 
to  the  ordinary  Civil  Courts  of  local  juris- 
diction, or  whether  the  Court  of  Small 
Causes  constituted  under  Act  XI.  of  1865  is 
competent  to  entertain  it. 

Judgment  of  the  High  Court, 

Peacock,  C,  J. — If  the  award  related  to  a 
debt  not  exceeding  the  amount  cognizable 
by  a  Small  Cause  Court,  wo  are  of  opinion 
that  the  Small  Cause  Court  has  jurisdiction, 
under  Section  327,  Act  VIII.  of  1859,  to 
entertain  'the  application  to  file  the  award, 
provided  the  defendant  resides  within  the 
jurisdiction.  In  such  a  case,  the  Small 
Cause  Court  would  have  jurisdiction  over 
the  matter  to  which  the  awatd  relates. 
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.The  27th  June  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Purchaser  from  Mortgagor^ Legal  representa- 
tives—Regulation  XVI  I.  of  1806. 

Case  No.  3449  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Ttrhoot, 
dated  the  jM  September  j86j,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District y  dated  the  21st  December 
1866. 

Golam  Dastageer  Khan  (Defendant), 

Appellant  y 

versus 

Juggur  Singh  and  others  (Plaintiffs), 
Respondents, 

Baboo  Debendro  Narain  Rose  for 
Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

Followinsr  precedents  of  the  High  Court,  it  was  held 
that  the  purcnaser  from  a  mortga^jror  conies  within  the 
category  of  legal  representatives  under  Regulation 
XVII.  of  1806. 

Jackson,  J, — This  was  a  suit  by  the 
mortgagee  after  foreclosure  of  mortgage  to 
recover  possession  of  the  mortgaged  pro- 
perty from  the  mortgagor.  A  third  party 
intervened,  alleging  that,  previous  to  the 
foreclosure,  he  had  purchased  the  rights 
and  interests  of  the  mortgagor,  and  that, 
^'hen  no  notice  of  foreclosure  had  been 
served  upon  him,  the  plaintiff  could  not 
obtain  a  decree.  This  third  party  was  made 
a  defendant  in  the  suit. 

The  Principal  Sudder  Ameen  of  Tirhoot 
has  interpreted  Section  8  of  Regulation 
XVII.  of  1806,  which  states  that. notice  of 
foreclosure  must  be  made  upon  the  mort- 
gagor or  his  legal  representatives,  to  signify 
that  a  purchaser  from  the  mortgagor  is  not 
such  a  legal  representative.  He  seems  to 
confine  the  meaning  of  legal  representatives 
to  the  heirs  of  the  mortgagor,  and  he  holds 
that,  the  defendant  (appellant)  not  being  an 
heir  of  the  mortgagor,  it  was  not  requisite 
that  such  a  notice  be  served  upon  him.  In 
support  of  this  view,  he  quotes  a  precedent 
of  the  Sudder  Court,  dated  the  1st  of  Sep- 
tember 1847;  but  there  are  other  and  later 
precedents  to  be  found  in  the  reports  of  this 
Court,  and  more  especially  those  at  page  230, 
Volume  111.  of  the  Weekly  Reporter,  and 
at  page  230,  Volume  VI.,  Weekly  Reporter. 
Following  these  precedents,  we  are  of  opi- 


nion that  the  purchaser  from  a  moi 
does  come  within  the  category  of  legal 
presentatives    under    Regulation    XVII. 
1806  ;  and  in  this  case  it  is  alleged  thai 
mortgagee  had  notice  of  the  sale,  and 
there  is  evidence  to  that  effect  oa  the 
We  think  that  it  was  incumbent  npon 
Principal  Sudder  Ameen  to  ascertain  wbel 
he  had  such  notice.    If  he  had  notice  oL 
sale,   then  it   was  incumbent  upon  him 
serve  a  notice  of  foreclosure  upon  the  pi 
chaser. 

We  reverse  the  decision  of  the  Pdi 
Sudder  Ameen,  and  remand  the  case  to 
to  decide  this  point. 


The  27th  June  1868, 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  J^/.,  Chit, 
Justice,    and    the   Hon'ble    Dwarkanj 
Mitter,  Judge, 

Powers  of  Recorder's  Court— Certificate 
Act  XXVII.,  z86o— Snit  for  a  share  of 
estate— Section  73,  Act  VIII.  of  1^59^ 

Reference  to  the  High  Court  by  the  Recon 
of  Moulmein,  dated  the  gth  May  1868. 

Oh  Ling  Tee,  Plaintiffs 

versus 
Awkinifee,  Defendant, 

Where  one  son  of  a  deceased  party  sued  in  the  Re* 
corder's  Court  another  son  who  had  obtained  a  certifi- 
cate under  Act  XXVII.  of  i860,  for  his  share  of  thede- 
ceased's  estate,  it  was  held  that  the  Recorder  had  V 
power  to  transform  the  suit  into  a  general  admtaiMr 
tion-suit»  The  Court  may,  under  ^ctioo  73,  Act  V!0* 
of  1859,  order  all  necessary  parties  who  claim  a  share 
in  the  subject-matter  of  the  suit  to  t>e  made  parties. 

Ccue, — The  facts  of  the  case  in  which  the 
above  reference  is  n^ade  are  these  : — 

In  July  1865,  one  Mewsoon,  a  ChinamaSt 
died  in  Moalmein  possessed  of  considerable 
personal  property,  including  tKUstandiog 
money-dehts. 

The  legitimacy  of  parties  claiming  to  be 
the  next  of  kin  of  die  deceased  is  a  matter 
in  issue  in  the  suit. 
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Ling  Tee  is  the  son  of  Mee  Noy,  who 
|Seg«s  herself  to  be  the  widow  of  the 
^eceued. 

Awkinifee  is  the  son  of  one  Nonia  Tau 
Aon,  who  is  alleg^ed  by  the  defendant  to 
life  been  the  only  legitimate  wife  of  Mew- 


Awlcinifee,  after  considerable  litigation 
treated  by  the  opposition  of  Mee  Noy, 
tliuinfd  a  certificate  under  Act  XXVII. 
«f  i860. 

M7  own  opinion  is,  that  it  is  competent  to, 
tad  incumbeot  on,  the  Court  to  convert  the 
nit  into  one  for  the  general  administration 
of  Mcwsoon's  estate,  and  for  this  purpose  to 
idd  as  parties  all  persons  alleged  by  plaint- 
if  and  defendant  to  be  entitled  to  share  in 
the  distribution  of  the  estate.  As  regards 
dteqaestion  of  stamp,  I  have  great  difficul- 
I  tj  in  expressing  an  opinion.  It  does  not 
appear  to  me  that  the  Court  has  the  power 
i  requiring  the  parties  added  to  furnish 
additioiial  stamps. 

Thi  judgment  of  the  High  Court  was 
delivered  as  follows: — 

FtacHk^  C  J. — We  arc  of  opinion  that 
the  Recorder  has  not  the  power  to  transform 
this  soit  into  a  general  administration-suit. 

The  second  question,  therefore,  does  not 

arise. 

If,  at  the  hearing  of  the  suit,  it  appear  to 
the  Court  that  all  the  persons  who  may  be 
entitled  to,  or  who  may  claim,  some  share  or 
interest  in  the  subject-matter  of  the  suit, 
that  is  to  say,  in  the  one-eleventh  (for  which 
the  plaintiff  is  suing),  have  not  been  made 
parties  to  the  suit,  the  Court  may,  by  virHie 
ol  Section  73,  Act  VIII.  of  1859,  order  them 
to  be  made  parties. 

The  plaintiff  is  suing  for  his  own  share, 
and*  DOC  for  a  general  administration  of  the 
^tate  of  the  deceased ;  and  we  do  not  see 
«ow  the  other  children  of  his  mother  can 
have  an  interest  in  the  plaintiff ' s  share.  It 
is  piobably  because  Section  73  refers  to  the 
<l9in  in  the  suit  for  which  the  stamp-duty 
must  be  paid,  that  no  further  stamp-duty  is 
^^^essary,  if  other  persons  are  made  parties. 
The  pbtntiff  might  possibly  have  sued  to 
htve  the  estate  divided  and  paid  to  the 
penons  entitled  to  the  several  shares,  and  to 
haje  an  account  rendered  of  the  whole  estate, 
h«i  he  is  not  doing  this,  and  claims  only  his 
^  sbaie.  It  is  like  the  case  of  a  legatee 
wing  merely  for  h'^  own  legacy. 


The  27th  June  1868. 

«  

Present : 

TheHon'bleG.  Loch  and  F.  A.  Glover, 

fudges. 

Enhancement  —  Adverse  testimoinr  of  plaintiff's 
own  witnesses  —  Amendment  of  plaint —  Dis< 
cretion  of  Lower  Court 

Case  No.  3246  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Choia 
Nag  pore  ^   dated    the  jrst    August   iS6j, 

'  affirming  a  decision  passed  by  the  Deputy 
Commissioner  of  that  District,  dated  the 
ist  June  i86y. 

Messrs.  R.  Watson  &  Co.  (Plaintiffs), 
Appellant  St 

versus 

Nidhoo  Digwar  (Defendant),  Respondent, 

Mr.  J,  S.  Rochfort  for  Appellants. 
No  one  for  Respondent. 

In  a  suit  for  arrears  of  rent  at  enhanced  rates  after 
notice,  in  which  defendants  did  not  appear,  but  plaint- 
iff's witnesses  deposed  to  the  village  being"  a  Ghat- 
walee  one — Held  that  plaintiff  had  called  all  the 
assessable  lands  mil  lands,  and  the  case  could  not  pro- 
ceed in  the  form  in  which  it  was  made. 

A  Lower  Court  has  discretion  to  permit  or  not  the 
filing  of  a  petition  to  amend  a  plaint,  and  its  refusal  is 
no  ground  for  special  appeal. 

Glover^  J, — The  plaintiffs  in  this  case, 
Messrs.  Watson  and  Co.,  ijaradars  of 
Pergunnah  Phoolkoosina,  sued  the  defend- 
ants for  arrears  of  rent  at  enhanced  rates, 
after  notice,  on  his  village  of  Kadoband. 

The  defendants  did  not  appear,  but  the 
plaintiffs'  witnesses,  who  were  examined  to 
prove  service  of  notice  on  the  defendants, 
having  deposed  that  the  village  was  a 
Ghatwalee  one,  and  the  defendants  the 
Ghatwals,  the  Lower  Courts  held  that  the 
plaintiffs'  suit  must  fail,  they  having  claimed 
to  enhance  the  rent  on  the  village  as  con- 
sisting wholly  of  mil  land. 

In  special  appeal,  it  is  contended  that  the 
Judicial  Commissioner  was  wrong  in  dismiss- 
ing plaintiffs'  suit  without  trying  the  ques- 
tion whether  the  lands  on  which  rent  was 
demanded  were  Ghatwalee  or  not,  and  that 
plaintiffs  were  entitled  to  *an  adjudication 
as  to  whether  or  not  the  defendants  held 
lands  in  excess  of  their  Ghatwalee  tenure, 
and  for  which  they  would  be  liable  to  pay 
enhanced  rent. 

We  think  that  this  special  appeal  must 
be  dismissed.  As  the  record  stands,  the 
plaintiffs  sued  for  enhanced  rent  on  all  the 
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assessable  lands  of  the  village^  calling  them 
mil  lands.  There  was  nothing  in  their 
plaint  to  show,  nor  do  their  witnesses  show, 
that  any  Ghatwalee  lands  were  excepted ; 
and  it  is,  therefore,  clear  that,  on  the  face  of 
the  evidence  ^iven  by  their  own  witnesses, 
the  case  could  not  have  proceeded  in  the 
form  in  which  it  was  made. 

With  regard  to  the  special  appellants' 
petition  to  amend  their  plaint,  we  observe 
that,  by  Section  29  of  Act  VIIL  of  1859,  it 
was  in  the  discretion  of  the  Lower  Court  to 
allow  such  petition  to  be  filed  or  not,  and  a 
refusal  of  permission  would  form  no  ground 
oC  special  appeal. 

The  special  appellants  have  only  them- 
selves to  thank  for  the  miscarriage  of  their 
suit.  They  had  ample  time  and  opportunity 
to  make  enquiries,  and  to  ascertain  the 
nature  of  their  rights  in  the  defendant's 
village.  They  cannot  plead  ignorance  of 
what  was  required  of  them ;  for  ever  since 
they  have  taken  the  farm  of  Pergunnah 
Phoolkoosina,  they  have  been  instituting 
suits  against  the  tenants  of  the  estate  for 
resumption,  assessment,  and  enhancement. 

There  will  be  no  costs  in  this  appeal,  as 
no  one  has  appeared  for  the  special  respond- 
ent. 


The  27th  June  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Sale  in  execution  of  a  money-decree. 

Case  No.  2642  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  BhaugulporCy 
dated  the  i*jth  June  i86jy  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  ijth 
April  i866, 

Sooney  Ram  Marwaree  (Plaintiff),  Appellant, 

versus 

Byjnath  Kooer  (Defendant\  Respondent. 

Baboos  Sreenath  Doss  and  Bhugobutty 
Churn  Ghose  for  Appellant. 

Baboos  Juggodanund  Mookerjee,  Unnoda 
Per  shad  Banerjee,  and  Oopendur  Chunder 
Bose  for  Respondent. 

When  an  estate  is  sold  in  execution  of  a  simple 
money-decree,  the  purchaser  buys  merely  the  rigfht 
and  mterest  of  the  debtor  in  the  estate;  and  if  the 
estate  is  burdened  with  a  debt,  e.  g.,  hypothecatiMi 
under  a  bond,  he  buys  subject  to  that  lien. 


Glover,    J. — The    plaintiff    in    this 
lent  money  to  Ram  Koomar  and  others  on 
bond,  dated  the  7th  of  March  1864,  whi 
bond   pledged,  as  security   for  the  loin, 
talook  called  Dyalpore. 

In  the  following  June,  plainjiff  sued  u| 
this  bond,  and  got  a  decree  for  the  moi 
lent  on  the  3rd  of  June  1864. 

He  took  out  execution,  and  endeavoarei 
to  bring  to  sale  the  property  hypothec: 
in  his  bond. 

But  he  was  successfully  opposed,  by 
defendant,    who    claimed    to   have    hi 
the  talook  at  an  execuiion-sale  in  sati: 
lion    of    another     money-decree    obtaii 
against  the  same  debtor  by  a  third  pany. 

Plaintiff,   therefore,   brought    this   suit 
enforce  his  lien  on  the  property. 

The  defendant  purchased  the  talook  01 
the   20th  of  April   1864,  and  the  decree  ii 
satisfaction    of   which    the   sale   was    ma< 
was  passed  in  February  1864. 

Both  Lower  Courts  dismissed  the  plaints 
iff's  suit,  the  Judge  holding  that  the  talool 
itself  passed  to  the  defendant  at  the  execu« 
tion-sale,  and  that  the  plaintiff  had  do  iiei 
upon  it. 

We  think  that  this  decision  was  wrong. 
The  decree  under  which  the  defendant  por-j 
chased  at  the  execution-sale  was  a  simple 
money-decree,  and  therefore  the  thing  sold 
was  not  the  estate  which  was  hypothecated 
under  the  bond,  but  the  right  and  intertst 
of  the  debtor  in  that  estate  at  the  time  of 
the  sjile.  The  point  has  been  frequently 
ruled  by  this  Court;  the  last  reported  case 
appears  to  be  Erskine  versus  Dhiin  Krishno 
Sein,  Vlll.  Weekly  Reporter,  291,  but  the 
principle  was  laid  down  long  before  in  the 
Full  Bench  decision  of  the  t4th  December 
1864,  Gooeenath  Singh  versus  Sheo  Suhai 
Singh,  I,  Weekly  Reporter  315. 

The  Judge  has  followed  a  ruling  of*  this 
Court  in  th6  case  of  Beckwith  versus  Omesb 
Chunder,  111.  Weekly  Reporter,  1 10. 

But  in  that  case  the  facts  were  different. 
The  bond  not  only  pledged  certain  property, 
but  covenanted  that  no  other  alienation 
should  be  effected. 

In  that  case,  moreover,  the  property  had 
not  reached  the  hands  of  a  subsequent  par- 
chaser,  and  the  Judges  taking  all  the  cir- 
cumstances of  the  qtse  into  consideration, 
held  that  the  property  itself  was  liable. 
They  say:  "Though  the  decree  did  not 
''specifically    recite    that    the    property    in 
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^qaestion  was  liable  for  the  debt,  yet  from 
•the  filing  of  the  deed  in  the  suit,  and  from 
•the  presence  of  the  parties,  both  the  de- 
^'fenduit  and  the  surety,  we  cannot  avoid 
"the  conclusion,  that  the  property  was  put 
^op  and  sold,  not  as  that  of  an  ordinary 
!.*debtor,  but  as  what  had  been  avowedly 
••pledged  for  the  debt." 

Iq  this  case,  the  defendant  got  a  simple 
money-decree,  and  took  out  execution  in 
the  ordinary  way  upon  this  particular  pro- 
Iperly,  as  he  might  have  done  upon  any  other 
property,  in  the  possession  of  his  judgment- 
{febtor;  and  according  to  the  rule  in  such 
cases,  onlv  the  rights  and  interests  of  the 
jodgment-debtor  were  sold. 

Xow,  at  the  time  of  the  sale,  the  property 
vfts  admittedly  burlhened  by  the  debt  due 
I  to  the  plaintiff,  and  following  the  ruling  of 
!  the  Full  Bench  above  referred  to,  we  con- 
sider that  the  defendant  bought  subject  to 
that  lien,  and  that  to  retain  possession  he 
mm  pay  off  the  plaintiff's  claim. 

We,  dierefore,  reverse  the  decision  of  the 
Lover  Appellate  Court,  with  costs  on  special 
respondent. 


The  29th  June  .1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Sait  bjr  sebayet  to  recover  possession— -State- 
meots  made  by  ancestors — Evidence. 

Case  No.  57  of  1868. 

Special  Appeal  from  a  decision  parsed  by 
tht  Judge  of  Cuttack,  dated  the  I'jth  Sep- 
tember i86j,  reversing  a  decision  passed  by 
the  Moonsiff  of  that  District^  dated  the 
^[h  June  i86j. 

Nand  Pandah  (Plaintiff),  Appellant, 

versus 

Gyadhur  and  others  (Defendants), 
Respondents. 

Baboo  Greesh  Chunder  Ghose 
for  Appellant. 

Bohooi  Chunder  Madhub  Ghose  and  Obhoy 
Churn  Bose  for^Respondents. 

U  a  luk  to  recover  property  claimed  by  plaintiffs  as 
y'jy^*  lately  id  poasession,  and  wrongfully  ousted 
"**«WM»i  it  was  held  that  statements  made  by  the 
■•**^5  of  plaintiffs  and  defendants  were  receivable 
isevidaice. 

Vol.  X. 


In  a  suit  of  this  kind,  it  is  incumbent  upon  the 
plaintiffs  to  prove  the  title  which  {i^ives  them  the  rig^t 
to  recover  possession  of  the  property,  just  as  it  would 
if  they  were  seekingf  to  recover  upon  a  secular,  instead 
of  a  ot/as/'-religious,  title. 

Phear,  y, — As  far  as  the  small  portion  of 
the  properly  which  is  involved  in  this  special 
appeal   is  concerned,  the  plaintiff  sued   to 
recover  it,  claiming  as  sebayel  lately  in  pos- 
session, and  wrongfully  ousted  therefrom,  by 
the  deifendants.     There  can  be  no  doubt 
that,  in  a  suit  of  this  kind,  it  is  incumbent 
upon  the  plaintiffs  to  prove  the  title  which 
gives  them  the  right  to  recover  possession  of 
the  property,  just  as  it  would  if  they  were 
seeking  to  recover  upon  a  secular,  instead  of 
ayiM^/'-religious,  title.     The  Lower  Appellate 
Court,  after  discussing  the  evidence  before 
it,  has  come  to  the  conclusion  that  the  plaint- 
iffs have  not  made  out  any  right  to  recover 
possession  of  these  10  ghauts  of  land.     It 
places  the  evidence  of  title,  which  is  favor- 
able to  the  plaintiffs,  on  the  one  side  ;  and  this 
evidence  seems  to  reside  solely  in  the  fact 
that  the   plaintiffs  were  for  some  time   in 
possession  of  the  10  ghauts  of  land,   and 
acting  as  sebayets  of  the  temple  ;  and  on  the 
other  side  it  puts  certain  statements,  which 
the  Court  says  were  made  by  the  ancestors 
of  the  plaintiffs  and  by  the  ancestors  of  cer- 
tain of  the  defendants  on  an  occasion  when 
these  lands  were,  with  others,  sought  to  be 
resumed  by  Government  as  invalid  lakheraj 
lands,    and    which,    the    Court    considers, 
amount  to  a  declaration  'Mhat  these  lands 
"  were  not  rent-free  lands,  but  were  fihatsa 
"or  mdl  lands,   and   that  they  themselves 
"  had  taken  no  engagement  for  them,  and 
^^  persistently  denied   having  any  claim   to 
"  them."     Then,  balancing  these  two  classes 
of  evidence,    the    Lower   Appellate    Court 
came,  as  we  have  already  said,  to  a  conclu- 
sion adverse  to  the  plaintiffs. 

It  is  now  objected  in  special  appeal  that 
the  plaintiffs  had  a  right  in  law  to  recover 
possession,  assuming  only  that  they  had  previ- 
ously been  in  possession  in  the  capacity  of 
sebayets;  and,  secondly,  that  the  state- 
ments which  have  been  used  against  them 
were  not  properly  evidence  between  them 
and  the  defendants  in  this  suit.  With  re- 
gard to  the  first,  it  is  enough  to  say  that, 
possibly,  possession  and  user  in  the  appa- 
rent capacity  of  sebayets  might,  if  unrebut- 
tcd  by  any  other  evidence  at  all,  be  sufficient 
as  evidence  of  title  (so  far  as  it  goes)  to 
make  out  a  primd-facie  case  in  favor  of  the 
plaintiffs.  Still  even  that  primd facie  case 
would  be  a  weak  one,  and  here  certainly 
there  is  evidence  on  the  other  side  which 
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the  Lower  Appellate  Court  has  considered  to 
over-balance  it  in  weight,  that  is  to  say,  there 
Is  certainly  evidence  on  the  other  side,  if 
the  statements  to  which  we  have  referred 
are  legally  receivable  as  between  the  parties 
to  this  suit.  And  as  to  that,  nothing  has 
been  put  forward  by  the  pleader  for  the 
special  appellant,  upon  which  we  can  at  all 
reasonably  come  to  the  conclusion  that  the 
Lower  Appellate  Court  made  an  error  in 
attributing  those  statements  to  the  persons 
to  whom  he  has  attributed  them.  If  they 
were  made  by  the  plaintiffs'  and  the  defend- 
ants' ancestors,  as  the  Judge  says  they 
were,  they  are  indubitably  receivable  as 
evidence  in  this  suit.  We  cannot,  there- 
fore, see  that  any  mistake  has  been  made  in 
the  trial  of  the  suit  in  the  Lower  Appellate 
Court,  and  we  dismiss  the  appeal  with  costs. 

The  29th  June  1868. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 

Susiice,    and    the    Hon'ble   Dwarkanath 
itter,  Judge, 

Appointment  of  administrators. 

Case  No.  151  of  1868. 

* 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  i^th 
January  1868, 

Mr.  Aratoon  Stephen,  Appellant, 

versus 

Mr.  Carapiet  Stephen,  Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Mr,  C,  Gregory  for  Respondent. 

A  Judge  was  held  not  to  have  exercised  an  unwise 
discretion  in  rejecting  the  claim  of  an  applicant  to  be 
a  co-administrator  to  his  deceased  brother's  estate, 
when  it  was  in  evidence  that  the  intestate  had  stated 
that  he  had  to  receive  money  from  his  brother  (the 
applicant),  although  such  statement  was  not  in  legal 
evidence. 

Peacock,  C.  J, — We  do  not  think  that  the 
Judge  has  exercised  an  unwise  discretion  in 
rejecting  the  claim  of  Mr.  Aratoon  Stephen 
to  be  a  co-adm*nistrator  in  the  present  case. 
The  Judge  says  that  there  is  cause  to  sup- 
pose that  he  is  indebted  to  the  estate.  One 
of  the  witnesses  of  Mr.  Aratoon  Stephen 
stated  that  he  knew  that  Mr.  Aratoon  had 
had  an  advance  made  to  him  by  the  deceased, 
Mr.  Stephen,  but  he  did  not  consider  that 
the  advance  was  a  loan,  otherwise  he  would 
bavQ  taken  a  security.    The  other  witness 


stated  that  the  intestate  told   him   that   he 
had  to  receive  money  from  his  brother,  Mr/i 
Aratoon.     According  to  these  witnesses,  it' 
is  a  matter  which  will  have  to  be  considered 
by  the  administrators  of  the  intestate,  whether 
his  brother,  Mr.  Aratoon,  was  or  was  not  a 
debtor  to  the  estate ;  and  if  they  shoald  con- 
sider that  he  was,  and  he  should  deny  his  li- 
ability, it  will  be  a  further  question  for  ihci 
administrators  to  consider  whether  legal  pro-; 
ceedings  ought  or  ought  not  to  be  adopted 
against  him.    In  determining  such  questions* 
it  would  hardly  be  expedient  that  he  himselC 
should  be  consulted  and  have  a  voice.     Fur- 
ther, if  legal  proceedings  should  be  adopted, 
it  would  scarcely  be  expedient  to  have  the 
estate  so  represented  that  one  of  the  repre- 
sentatives should  be  a  party  to  the  suit  in 
two  capacities,  viz.,  as  one  of  the  plaintiffs 
and  as  the  defendant.     It  is  said  that  the 
statement  of  the  intestate  himself,  that  he 
had  to  receive  money  from  his  brother,  Mr. 
Aratoon,  would  not  be  evidence  against  htm ; 
but  although  not  legal  evidence,  it  would  be 
a  matter  for  the  representatives  to  take  into 
consideration  in  deciding  upon  the  course  • 
which  they  ought  to  adopt. 

The  circumstance  of  Mr.  Carapiet  Ste- 
phen's residing  at  Delhi,  out  of  the  province 
and  out  of  the  jurisdiction  of  the  Judge, 
is  not  a  matter  which  can  be  properly  taken 
into  consideration  in  determining  whether  Mr. 
Aratoon  ought  to  be  one  of  the  administrators 
or  not. 

Under  these  circumstances,  we  think  that 
the  order  of  the  Judge  must  be  affirmed  with 
costs. 


The  29th  June  1868. 

« 
Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
phcrson,  Judges. 

Objection  to  evidence  first  taken  in  special  ap- 
peal—Lakheraj  title— Regulation  S&XIX.  of 
1793— Registration— Onus  proband!. 

Case  No.  3094  of  1867. 

Special  Appeal  fronfa  decision  passed  by  tki 
Principal  Sudder  Ameen  of  Gya,  dated 
the  2nd  September  i86*j,  reversing  a  deci- 
sion passed  by  the  Sudder  Ameen  of  that 
District f  dated  the  ^oth  March  i86j. 


1868.] 


Civil 


THE  WEEKLY  REPORTER. 


Rulings, 


9i 


Chadee  Singh  and  others  (Defendants), 
Appellants^ 

J        versus 

Bcharee  Tewaree  (Plaintiff),  Respondent, 

Mahoos  Nil  Mad  hub  Sein  and   Khetturnath 
Base  for  Appellants. 

Mr,  R,  E.  Twidale  for  Respondent. 

In  a  case  in  which  plaintiff  claimed,  as  lakheraj, 
NCKtaln  land  situated  within  the  share  of  his  co-sharer, 
•idt  though  his  claim  was  dismissed  in  the  Brst  Court, 
obtained  a  decree  in  the  Lower  Appellate  Court,  it  was 
kkl  that,  as  defendant  did  not  object  in  the  Lower 
Goort  to  the  admissibility  as  evidence  of  certain 
Uitsrah  butwarrah -papers,  on  which  that  Court  relied, 
WcQvId  not  be  allowed  to  take  that  objection  in  special 

Held  that  this  case,  being  a  question  as  to  whether 
flRttin  land  claimed  as  lakheraj  lay  within  defendant's 
shiRorDot,  did  not  come  under  Regulation  XXXIX.  of 
:  tMt  and  registration  was  not  necessary  to  make  the 
l^ftd  lakhcrai  title  a  valid  one.  Where  possession 
•fcr  such  a  title  is  shown,  the  question  is  rather  whe- 
tbtr  the  onus  should  not  fall  on  the  party  claiming  it 

Bayley,  J. — Ix  this  case,  plaintiff  claims 
this  land  as  lakheraj,  situated  in  the  12-annas 
share  of  Mouzah  Lodipore,  the  property  of 
a  co-sharer,  the  4 -annas  portion  being  with 
the  plaintiff. 

The  defendant's  case  is  that  the  land 
which  the  plaint ifE  claims  as  lakheraj,  and 
as  situated  in  defendant's  12-annas  share,  is 
not  therein,  and  that  there  is  no  lakheraj 
within  that  1 2-anrxas  share. 

The  first  Court  dismissed  the  plaintiff's 
suit. 

The  Lower  Appellate  Court  has  reversed 
that  decree. 

The  main  portion  of  the  judgment  of  the 
I/)wer  Appellate  Court  is  contained  in  the 
following  words :     "  On  a  reference  to  the 
"buiwarrah  khusrah  prepared  by  the  But- 
"warrah  Ameen  and  filed  by  Byjnath  Bhar- 
"tcc,  proprietor  of  4-annas  of  the  said  mou- 
"zah,  it  appears  that,  in  No.  27  of  the  said 
"khusrah,  15  beegahs  12  cottahs  5  dhoors 
'* of  lakheraj  land  arc  entered  in  the  name  of 
"Grijjoo  Tewaree,  ancestor  of  plaintiff,  and 
"the  boundaries  thereof    tally   with    those 
"given   in   the    plaint.     Hence,    as    it    is 
*•  proved   by    documentary    evidence    that 
"there   exists    lakheraj    land    in   the  said 
"mouzah,  and  that  th<?  ancestor  of  plaintiff 
*^ind  the  plaintiff  held   possession   of  the 
II disputed  land  till  the  date  of  ouster,  the 
"  first  Court  acted  unjustly  in  dismissing  the 
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present  suit. 


The  Lower  Appellate  Court  having  given 
plaintiff  a  decree,  the  defendants  have  made 
three  objections : — 

ist, — That  the  khusrah  butwarrah- papers, 
upon  which  the  Lower  Appellate  Court  has 
relied,  are  not  admissible  in  evidence. 

2nd, — That  no  decree  can  pass,  admitting 
a  lakheraj  title  as  valid,  without  its  being 
shown  that  the  lakheraj  land  has  been 
registered    under    Regulation    XXXIX.    of 

1793- 

2rd. — That  in  a  certain  deed  of  adoption, 
the  plaintiff  himself  has  clearly  admitted 
that  he  has  no  right  to  any  lakheraj  right  in 
the  12-annas  share  of  defendants. 

As  to  the  first  of  these  grounds,  it  is 
clear  that  there  were  many  opportunities, 
both  in  the  first  Court  and  in  the  Lower 
Appellate  Court,  for  defendant  to  object  to 
the  admissibility  of  these  butwarrah-papers, 
but  no  such  objection  was  taken.  The 
pleader  for  the  respondent  urges  before 
us  that  he  had  obtained  a  decree  in  the 
first  Court,  and  that  it  was  not  necessary  for 
him  in  appeal  to  press  objection  as  to  the 
admissibility  of  these  khusrah  butwarrah- 
papers,  as  then  they  had  not  operated  inju- 
riously against  him. 

But  a  case  in  appeal  is  merely  a  trial  in 
another  ybrttw,  and  the  same  opportunities 
of  pleading  by  argument  and  pressing  the 
insufficient  character  of  the  evidence  ad- 
duced are  ordinarily  as  available  in  an 
Appellate  Court  as  in  a  Court  of  first  in- 
stance. 

Further,  it  is  not  shown  to  us  that  there 
had  been  the  slightest  attempt  on  the  part 
of  the  defendant  to  urge  the  inadmissibility 
of  these  papers  on  account  of  their  not  being 
authenticated,  or  that  he  took  any  steps  to 
ask  for,  or  to  procure,  any  verification  by 
means  of  the  original  butwarrah-papers  ad- 
mittedly existing  in  the  Collector's  record- 
room,  or  by  examination  of  the  Ameen  whose 
papers  they  purported  to  be. 

This  objection,  therefore,  appears  to  be 
taken  too  late  when  mentioned  for  the  first 
time  in  the  stage  of  special  appeal. 

As  to  the  admission  in  the  deed  of  adop- 
tion, we  find,  on  comparing  the  plaint  with 
the  recital  in  that  deed,  that  the  plaint 
uses  the  general  term  "  Lodipore  "  only,  and 
that  the  recital  tn  the  deed  of  adoption  in 
no  way  specifies  the  4-annas  share  so  as 
clearly  to  identify  the  land,  and  to  make  out 
a  real  admission. 
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As  to  the  necessity  for  registration,  so  as  to 
make  the  alleged  lakheraj  title  a  valid  one, 
it  may  be  remarked  that  cases  coming  under 
the  provisions  of  Regulation  XXXIX.  of 
1793  are  such  as  are  cases  of  the  resumption 
or  the  release  of  lakheraj  lands.  This,  how- 
ever, is  a  case  of  quite  another  description, 
viz.y  a  question  as  to  whether  certain  lands 
claimed  as  lakheraj  lie  within  the  share  of 
one  defendant  or  not. 

It  is  also  to  be  observed  that  registration 
has  been  held  not  to  be  absolutely  necessary 
when  a  lakheraj  title  has  been  put  forward, 
and  possession  under  that  title  can  be  shown. 
According  to  the  circumstances  of  each  of 
such  cases,  the  question  rather  is  whether 
a  party  claiming  the  land  as  mdl  has  not  to 
prove  that  he  has  collected  rent  as  from 
such  nidi  land. 

On  the  whole,  it  does  not  seem  that  the 
Lower  Appellate  Court  has  erred  in  law,  so 
as  to  make  it  necessary  for  us  to  interfere 
in  special  appeal. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 

Macpherson,  J .—l  concur. 


The  29th  June  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Documents  sent  for  by  Court— Evidence. 

Case  No.  3399  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Nuddea,  dated  the 
18th  September  i86y,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  ijth  June  iS6*j, 

Dwarkanath  Shaha  and  others  (Plaintiffs), 

Appellants, 

versus 

Ram  I^chun  Biswas  (Defendant),  Respond- 
ent. 

Baboo  Issur^'Chunder  Chuckerbutty  for 

Appellants. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  suit  for  arrears  of  rent  under  a  kuboolcut,  the  exe- 
cution of  which  xvas  denied  by  defendant,  having  been 

Sf  ^'^J^^l"  ^^^?\  **j  P'^'"J'ff»  an  appeal  was  preferred  to 
the  Additional  Jud^e,  who  sent  for  copies  of  two  docu- 
njcnts  (previously  hied  by  defendant  in  the  Assistant 
Magistrate's  and  Registrar's  offices  respectively),  which 


neither  of  the  parties  had  put  in  the  Court  below,  aad 
used  them  as  evidence  in  favor  of  the  defendant. 

Held  that  neither  of  the  documents  could  be  propen 
ly  used  as  evidence  between  the  parties  to  this  sai| 
except  for  the  purpose  of  cross-examination  <rftheint^ 
nesses  in  the  Court  of  first  instance,  and  that  the  n^ 
made  of  them  by  the  I^wer  Appellate  Court  «ras  » 
fair  to  plaintiff,  and  caused  a  mis-trial. 

Phear,  J. — In  this  case,  the  plaintiff  sod 
to  obtain  from  the'  defendant  certain  arreaii 
of  rent  according  to  the  terms  of  a  kaboolotf 
upon  which  he  relies.  The  defendant  rcsts^ 
the  claim  of  the  plaintiff,  on  the  ground  ihil 
he  never  executed  the  kubooleut  TTkI 
Court  of  first  instance  disbelieved  the  Icstf^ 
mony  brought  forward  by  the  defendant  ttt 
support  his  case,  and  gave  a  decree  in  favor 
of  the  plaintiff. 

The  Lower  Appellate  Court  has  reversed 
this  decision  of  the  Deputy  Collector,  but  we 
think  that  it  has  come  to  this  conclusion  rnide^ 
circumstances  which  have  rendered  the  troi 
of  the  case  before  it  a  mis- trial.     It  seeiiB| 
that  the  Officiating  Additional  Judge  scfltj 
for  copies  of  two  documents  which  neitberofi 
the  parties  had  put  before  the  Court  beJov* 
We  do  not  doubt  that  the  Judge  recorded 
his  reasons  for  sending  for  this  addittond 
evidence,  because  he  was  bound  to  do  sobf  1 
the  provisions  of  the  Civil  Procedure  Code; 
but    these    reasons    are    unforlunalely  not; 
contained  in  the  portion  of  the  record  whidi 
has  been  sent  to  this  Court,  and  we  have  not 
the  advantage  of  knowing  what  led  him  to 
send  for  these  two  documents,  which  certain- 
ly  appear  to  us,   as  the  case  stands,  not! 
admissible  as  evidence  between  the  parties. 
The  first  is  the  copy  of  a  petition  presented 
to  the  Assistant  Magistrate  by  the  defendant 
some  10  months  before  the  institution  of  the 
present  suit,  complaining  of   his   signature 
having  been  obtained,  by  duress  or  extortiofli 
to  a  blank  paper ;  and  the  second  is  the  copf 
of  objections  made  by  the  defendant  at  the 
Registrar's  office  when  the  kubooleut*  vas , 
registered.     No  doubt,  the  Officiating  Addi- 
tional Judge,   with   his   experience  of  the 
different  offices  in  the  Mofussil,  must  be  as 
well   aware  as  we  are   of  the   intrinsically 
small  value  which  attaches  to  documents  of 
this  kind  if  treated  as  evidence  on  behalf  of 
the  person  making  them.     But  in  this  parti- 
cular instance  it  would  seem  that  there  was 
less  than  even  average  value  to  be  given  to 
them,   because  the    fouzdaree  proceedings 
which  were  originafbd  by  the  proceeding 
in  question  were  never  prosecuted  bj  the 
defendant,  and  the  kubooleut  was*  actually 
registered  in  his  presence,  notwithstanding 
his  objections. 
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\    Bat    even    apart    from    this,    neither  of 

i  these  documents  could  properly  be  used  as 

l^idence  between  ihe  parties  to  this   case, 

teccpt  for  the  purpose  of  cross-examination 

)i  the  witnesses  in  the  Court  of   first  in- 

wnce.      It    was.   to   say    the   least    of   it, 

.lery  unfair   to  the  plaintiff  that  the  words 

Wlhe  defendant  himself,  as  he  had  chosen 

Id  put  them  upon  paper,  should  be  brought 

^  as  evidence    in   favor   of    the   defend- 

nt  for  the   first    time    in    the    Appellate 

burl,  where  the  plaintiff  ha^  no  opporluni- 

wbatever,  by  cross-examinaiion  or  other- 

irise.  of  showing  the  value  which  aiiached 

;lD  those  words.     It  appears  from  the  written 

judgment  of  the   Lower    Appellate    Court 

thai  the  reversal  of  the  decision  of  the  Court 

of  first  instance  was  the  effect  of  this  new 

,  ««dcnce  almost  solely.     In  the  Court  of  the 

Depoty  Collector,   the   issue    between   the 

^rties  depended,  as  naturally  might  have 

4een  expected,  upon  the  oral  testimony  of 

i:witnes?cs,  and  the  Deputy    Collector  gave 

■^  reasons  for  believing  the  witnesses   on 

the  one  side  rather  than  those  on  the  other. 

The  Lower  Appellate   Court    has  entirely 

fwersed  the  conclusion   on    this   head   at 

which  the  Deputy  Collector  arrived,  but  he 

has  given  no  other  reasons  than  such  as  are 

fnmished  by  the  written  documents  of  which 

wc  have  spoken,  for  changing  the  relative 

credibility  of  the  witnesses  who  gave  their 

cvideDce    in    Court — evidence     which   the 

.  JtJdgc  did  not  himself  hear  given,  and  which, 

'  therefore,  be  could  not  test  by  observation  of 

['  Ihe  demeanour  and  bearing  of  the  witnesses 

[  m  the  witness-box.     It  seems  to  us  that  the 

sending  for  and  using  of  the  documents  has 

thus  caused  a  mis-trial  of  the  issue  between 

f  the  parties  in  this  suit.     We  therefore  re- 

[  mand  the  case,   in  order  that   it  may  be 

I  rc-iricd  solely  with  regard  to  the  evidence 

!   which  was  given  before  the  Deputy  Collect- 

1  or.  'The  costs  will  abide  the  event. 


The  30th  June  1868. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Decree  for  maintenance— Execution— Opposi- 
tion by  heirs  of  judgment-debtor. 

Case  No.  146  of  1868. 

MiSctUaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan,  dated  the 
4th  January  1868^  reversing  an  order 
passed  hy  the  Moonsiff  of  that  District, 
dated  the  17th  August  i86j. 


Premoo  Beebec  (one  of  the  Judgment- 
debtors),  Appellant, 

versus 

Dassoo  Dcbia  (Decree-holder),  Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  N'il  Madhub  Sein  for  Respondent. 

Where  the  holder  of  a  decree  for  maintenance  is  op- 
posed in  execution  by  the  heirs  of  her  judgment-debtor.s, 
the  questions  arising  between  them  cannot  be  determin- 
ed in  execution,  but  must  be  tried  in  a  regular  suit. 

QiKvre. — If  the  orig-jnal  judsrment-debtor  were  alive, 
could  the  decree-holder  enforce  her  claim  for  main- 
tenance l)y  execution  without  a  fresh  suit  for  each  in- 
stalment unpaid  ? 

Jackson,  J. — I  AM  of  opinion  that  the  first 
Court  was  right  in  law  in   ruling  that  the 
questions  which  arose  between  the  decree- 
holder  in  this  case  and  the  heirs  of  the  judg- 
ment-debtors could  not  be  tried  in  execution 
of  decree,  but  that  the  decree-holder  must 
bring  a  suit  to  obtain  what  she  asks  for  against 
those  heirs,  and  in  that  suit  the  questions 
which  have  arisen  can  be  properly  determin- 
ed.    I  incline  to  the  opinion  that,  even  if  this 
execution  had  been  taken  out  against  the 
original  judgment-debtor,  it  would  not  have 
stood  good  in  law.     If  a  plaintiff  obtains  a 
decree  for  maintenance  at  the  rate  of  5  rupees 
a  month  aiid  for  arrears  due  at  that  rate  for 
certain  months  for  which  such  plaintiff  has 
sued,  that  same  plaintiff,  in  execution  of  that 
same  decree,  could  not,  three  years  subse- 
quently, obtain  a  further  maintenance  on  the 
strength  of  that  decree.     The  plaintiff  could, 
in  my  opinion,  only  execute  the  decree  for 
the  amount  decreed  to  her  for  the  time  for 
which  she  sued.     It  appears  to  me  that  there 
is  no  difference  between  a  suit  for  a  declara- 
tion of  the  amount  of  maintenance  a  person 
is  entitled  to,  and  a  suit  for  a  declaration  of 
the  amount  of  rent  a  person  is  entitled  to. 
If  a  plaintiff  obtain  a  decree  for  100  rupees,  a 
year's  rent,  he  could  not  execute  that  decree 
until  he  had  sued  to.  obtain  rent  for  a  certain 
lime,  and  he  would  be  obliged  to  bring  a 
separate  suit  for  any  additional  term's  rent 
which  he  would  not  pay.     It  does  not  fol- 
low that,  because  the  plaintiff  was  entitled  to 
maintenance  from  A   in   1265,  she  is  enti- 
tled to  it  from  ^'j  grandson  in  1275.     In  ex- 
ecution, the  Courts  cannot  go   beyond  the 
decree,  and  the  question  arising  between  the 
decree-holder  and  the  heirs  of  the  judgment- 
debtor   in    this    case    go    far    beyond    the 
decree. 

One  point  is,  that  that  decree  was  founded 
on  a  compromise,  and  that  the  plaintiff  is  not 
legally  entitled  to  maintenance  ;  and  though 
the    original    judgment-debtor  might   bind 
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himself  by  a  compromise,  he  cannot  bind  his 
heirs.  If  it  is  held  that  a  decree  for  main- 
tenance can  be  executed  at  any  lime,  it  will 
follow  that  all  the  maintenance  after  such  a 
decree  must  be  paid  through  the  Court,  or 
certified  to  the  Court.  This  is  certainly  not 
the  custom  in  our  Courts  at  present.  I  would 
reverse  the  decision  of  the  Judge,  and  con- 
firm that  of  the  first  Court. 

Kempy  y. — I  concur  so  far  in  this  judgment 
that  I  am  of  opinion  that  the  points  raised  by 
the  heirs  of  the  original  judgment-debtor 
ought  to  be  tried  in  a  regular  suit,  and  not  in 
the  execution-stage  of  the  case.  If  the  origFn- 
al  judgment-debtor  had  been  alive,  I  see  no 
reason  why  the  decree-holder  should  not  en- 
force her  claim  to  maintenance  in  execution 
of  the  decree  which  fixed  the  same,  payable 
to  her  by  the  judgment-debtor  (in  this  case 
her  father-in-law)  during  her  life.  As  long  as 
the  claim  is  not  barred,  I  see  no  good  rea- 
son why  it  should  not  be  enforced  by  execut- 
ing the  decree,  instead  of  having  recourse  to 
a  fresh  suit  for  every  instalment  of  main- 
tenance which  may  be  unpaid. 


The  ist  July  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Ilobhouse, 

yuifges. 

Disclaimer  —  Right  of  appeal  —  Suit  by  rever- 
sioner— Legal  necessity — Onus  proband!. 

Case  No.  3464  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Sarun,  dated  the  2^th  September 
iSdjj  modifying  a  decision  passed  by  the 
Principal  Sudder  A  me  en  of  that  District  ^ 
dated  the  28th  February  i86j, 

Nund  Coomar  Singh  and  others  (some  of 
the  Defendants),  Appellants^ 

versus    ' 

Gunga  Pershad  Narain  Singh  (Plaintiff), 

Respondent. 

Mr,  R,  T.  Allan  and  Baboos  Onookool  Chun- 
der  Moo  tier  jet  and  Debendro  Narain  JBose 
for  Appellants. 

Baboos   Romesh  Chunder  Mitter  and   Kalee 
Kishen  Sein  for  Respondent. 

The  fact  of  a  defendant  having,  in  the  Court  of  first 
instance,  disclaimed  any  right  or  interest  in  the  land  in 
a  suit  does  not  deprive  him  of  the  right  to  appeal  if 
a  judgment  is  given  against  him  with  costs. 

Where  a  reversionary  heir  sues  to  recover  property  on 
the  allegation  that  it  had  been  improperly  alienated,  it 


is  incumbent  on  the  alienee  to  show  that  there  was  ac- 
tual necessity  for  the  sale-transaction  under  which  he  , 
claims,  or  that  he  was  reasonably  led  to  suppose  tbit* 
such  necessity  existed. 

Phear,  J, — So  far  as  concerns  the  matter  I 
in  suit  between  the  plaintiff  and  the  present  i 
special    appellants,    the    piaintifiF's    title    Is  : 
equally  good,  whether  Nowlasee  Kooer's  life-  ' 
interest  were   derived    from    her    deceased  | 
husband  or  from  Uttum  Narain.    Therefore  I 
the    defendant's   admissions   afford     him  a  | 
primd-facie  case,  and  in  this  important  re-  ! 
spect  this  appeal  differs  from  the  two  pre-  1 
ceding  appeals  which  have  just  been  decided  \ 
by  us,  although,  in  other  features,  the  three  | 
cases  very  closely  resemble  each  other.    la 
addition  to  the  objections  to  the  judgment  of 
the   Lower   Appellate    Court   raised  by  the 
special  appellants,  the  plaintiflF  puts  forward 
several  objections  by  way  of  cross-appeal. 

The  first  of  all  these  objections  which  it  ; 
is  convenient  that  we  should  deal  with  in  | 
this  case  is  one  made  by  ihe  special  respond-  ! 
ent,  who  says  that  Hurdassee  Lall,  one  ofthe 
special  appellants,  has  no  right  toappeaVbe*  1 
cause,  in  the  Court  of  first  instance,  be  dis- 
claimed having  any  right  or  interest  in  the 
land  in  suit.  But  it  appears  that,  notwith- 
standing the  disclaimer  on  his  part,  there 
has  been  a  judgment  given  against  him  in 
both  the  Lower  Courts  with  costs,  and  we 
think  that  that  circumstance  entitled  him, 
at  any  rate,  to  keep  the  place  among  the  de- 
fendants which  had  been  given  to  him  by  the 
special  respondent  himself.  He  is,  there- 
fore, entitled  to  appear  here  as  an  appel- 
lant. " 

The  special  appellant  first  objected  thai 
the  decision  of  the  Lower  Appellate  Court 
with  regard  to  two  of  the  mouzahs,  namely, 
Kasim  Chuck  and  Mirzapdre  Anunt,  was 
wrong,  because  these  two  properties  were 
Uttum  Narain's  property,  and  were  sold  for 
his  debts,  and  were  not  sold  in  respect  of  tho 
Mussamut's  debts.  This  is  admitted  by  the 
special  respondent.  It  will,  therefore,  follow 
that  the  special  respondent,  the  plaintiff  in 
the  suit,  is  certainly  not  entitled  to  recover 
these  two  mouzahs,  and  the  judgment  of  ibe 
Court  below  must  be  reversed  so  far  as  re- 
gards them. 

On  the  other  hand,  the  special  respondent 
said  that  these  two  mouzahs  had  been  men- 
tioned by  mistake  on  the  part  of  the  Judge 
instead  of  two  other  mouzahs,  namely,  Pana- 
pore  Amee  and  Amee  Khas.  We  understand 
the  pleader  for  the  special  appellant  to  say 
that,  as  regards.  Amee  Khas,  this  is  so,  and  also 


i868.] 


Civil 


THE   WF.EKLY    REPORTER. 


Rulings. 


95 


that  Amee  Khas  was  sold  as  being  enjoyed 
by  Nowlasee  Kooer  for  her  life,  and  liable  to 
ht  taken  to  meet  her  debts.  Therefore,  the 
light  of  the  plaintiff  to  recover  Amee  Khas 
Itands  upon  the  same  footing  as  his  right  to 
Rcover  the  remaining  mouzahs  Bishambur- 
pore,  Peoria  Haul,  and  Panapore  Amee,  all 
ti  which  have  been  decreed  lo  him.  The 
Special  appellants,  however,  say  that,  although 
tbcy,  no  doubt,  bought  these  mouzahs  in 
jBecmioQ  of  judgments  against  the  widow 
i  personal  debts,  still  they  are  entitled  to 
the  benefit  of  the  presumption  that  necessity 
for  sale  of  the  mouzahs  existed,  unless  the 
^)ccial  respondent,  on  the  other  side,  shows 

I  that  necessity  did  nol  exist,  and  they  add 
that,  as  a  matter  of  fact,  in  this  case,  the 
plaintiff  has  not  shown  that  there  was  not 
any  such  necessity.  This  argument,  if 
^ooj,  is  only  applicable  on  the  supposition 
that  the  Mussamut's  right  of  enjoyment 
oi  the  property  was  derived  from  her  hus- 
band—a  supposition  which  has  no  evidence 
to  snpport  it.  Moreover,  it  throws  the 
harden  of  proving  necessity  upon  the  re- 
versionary heir,  who  sues  to  recover  pro- 
perty on  the  allegation  that  it  had  been  im- 
properly alienated,  l^ut  it  has  always  been 
held  by  this  Court  that,  in  a  suit  of  this  kind, 
h  is  incumbent  on  the  alienee,  who  desires 
'  to  support  and  maintain  the  validity  of  the 


ale-transaction  under  which  he  claims,  to 
*how  cither  that  there  was  actual  necessity 
fcf  it,  or  that  he  was,  in  the  course  of  the  en- 
<ioines,  reasonably  led  to  suppose  that  such 
Mcessity  existed.  In  other  words,  it  lies 
opon  the  defendant  to  establish  necessity, 
and  not  upon  the  plaintiff  to  show  that  there 
*^  no  such  necessity.  It  follows,  there- 
fore, that,  with  regard  to  these  four  mouzahs, 
tljc  plaintiff,  special  respondent,  is  entitled 
10  succeed  so  far  as  this  objection  is  con- 
cerned. 

However,  the  special  appellant  further  ob- 
jects that,  with  regard  to  Panapore  Amee, 
a  decree  had  been  passed  in  June  1852  be- 
tween the  substantial  parlies  to  the  present 
s^it,  in  which  it  was  declared  that  the 
oouzah  was  only  to  be  recovered  upon  pay- 
roeni  of  the  consideration-money  which  the 
jlcfendanls  in  the  present  case,  or  their  pre- 
decessors, had  paid  for  it.  But  upon  look- 
ing more  closely  to  the  terms  of  the  decree, 
it  lums  out,  as  might,  iftdeed,  have  been  ex- 
pected, that  the  return  of  the  purchase- 
nwncy  which  was  directed  had  reference  to 
the  purchase-money  of  so  much  of  the 
iQo^  as  belonged  originally  to  th^  share 


of  Uttum  Narain.  It  had  no  reference  to 
the  8-pie  share  of  the  mouzah  which  was  in 
the  possession  and  enjoyment  of  the  widow 
by  the  permission  of  Uitum  Narain,  or 
otherwise.  But  it  is  this  latter  share  only 
for  which  the  plaintiff  sues  in  this  suit,  and 
consequently  his  claim  is  not  affected  by 
that  particular  condiiion  in  the  decree  of 
1852.      . 

We  have  mentioned,  we  think,  all  the 
objections  which  have  been  made  on  the  one 
side  and  on  the  other  to  the  decree  of  the 
Lower  Appellate  Court,  and  the  result  is 
that,  in  our  opinion,  that  decree  must  be 
modified  to  a  certain  extent,  that  is,  it  must 
be  reversed  so  far  as  it  decrees  possession 
of  Kasim  Chuck  and  Mirzapore  Anunt  to  be 
given  to  the  plaintiff.  At  the  same  time,  the 
plaintiff  must  also,  on  the  other  hand,  obtain 
a  decree  for  the  possession  of  Amee  Khas, 
and  finally  the  appeal  must  be  dismissed  in 
so  far  as  it  concerns  Bishamburpore,  Pooria 
Haut,  and  Panapore  Amee. 

We  think  that,  under  the  peculiar  circum- 
stances of  this  case,  somewhat  intricate  as 
they  are,  and  with  reference  to  the  fact  that 
the  defendants  have  partially  succeeded,  the 
parties  ought  to  pay  their  own  costs. 


The  2nd  July  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Mitter,  Judge. 

Joint-judgment  for  damages— Death  of  some  of 
the  decree-holders — Execution  by  sunriTors — 
Execution— Section  207,  Act  VIII.,  1859. 

Case  No.  156  of  1868. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Patna,  dated  the 
22nd  January  i868,  reversing  an  order 
passed  by  the  Principal  Sudder  Ameen  oj 
that  District y  dated  the  20th  June  r86y, 

Teja  Singh  and  others  (DeCree-holders), 

Appellants^ 

versus 

Pokhur  Singh  and  others  (Judgment-debt- 
ors), Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellants.    . 
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Mr,  R,  E,  Twiddle  and  Baboo  Ltickee  Churn 
Bose  for  Respondents. 

Where  a  joint-judjjment  for  daniag^es  is  obtained  by 
several  persons  some  of  whom  die,  the  heirs  of  the 
deceased  need  not  be  substituted  for  the  purposes  of 
execution,  which  may  be  carried  out  by  the  survivors 
alone  for  the  benefit  of  all  interested.  At  any  rate,  they 
may  proceed  under  Section  207,  Act  VIM.,  1S59. 

A  Court  which  executes  a  decree  has  no  power  to 
modify  or  alter  it. 

Ptacock,  C.J. — About  fourteen  years 
and  three  months  ago,  the  phiinliffs  recover- 
ed a  decree,  and  we  are  now  engaged  in  dis- 
cussing whether  they  are  barred  by  limlia- 
tion  from  executing  it.  It  appears  that, 
from  1854  to  186 r,  the  plaintiffs  were  try- 
ing to  execute  the  decree,  and  that  the 
decree  was  admittedly  kept  alive  up  to  that 
time  by  the  plainliffs*  endeavours  to  execute 
it.  Subsequently,  upward  of  a  year  appears 
to  have  been  wasted  in  a  discussion  as  to  the 
costs  in  the  original  decree;  for,  on  the  i5ih 
June  i86i,  the  costs  of  the  original  decree 
were  modified  by  order  of  the  Court,  v»hose 
duty  it  was  to  execute  the  decree,  and  not 
to  amend  it.  That,  order  was,  on  the  iQih 
August  1862,  reversed  on  appeal;  and,  no 
doubt,  properly  so,  for  the  Court  which  had 
to  execute  the  decree  had  no  power  in  the 
execution  department  to  modify  or  alter  it. 
During  the  time  occupied  wi:h  these  un- 
necessary proceedings,  some  of  the  plaintiffs 
died,  and,  on  the  28th  July  1863,  an  applica- 
tion was  made  by  the  heirs  of  the  deceased 
plaintiff  to  be  subsiituted^as  decree-holder. 
Nearly  another  year  was  occupied  in  this 
petition,  and,  on  26th  May  1864.  an  order 
was  made  for  substitution  of  the  heirs.  One 
would  have  thought  that  things  would  then 
have  been  allowed  to  go  on ;  but  in  Decem- 
ber 1864,  about  nine  months  after  the  order 
for  substitution  had  been  made,  a  new  Prin- 
cipal Sudder  Ameen  came  in,  who  appears 
not  to  have  been  satisfied  with  the  order  of 
his  predecessor,  and  who,  although  he  had 
no  power  to  reverse  the  order  of  his  prede- 
cessor upon  appeal,  thought  fit  to  require  a 
certificate  of  heirship  before  he  would  exe- 
cute the  decree.  Nine  months  were  occu- 
pied in  obtaining  this  certificate,  which  was 
not  obtained  till  the  i6ih  of  September 
1865.  On  the  20ih  of  the  same  month,  an 
application  for  execution  was  made,  which 
the  Judge  on  appeal  has  now  held  to  be  too 
late. 

This  case  is  one,  among  many  instances,  of 
the  truth  of  the  remark  which  we  have  fre- 
quently made,  that,  as  soon  as  a  man  obtains 
a  decree,  his  dilTiculties  appear  to  commence. 


We  would  remark  that  from  the  aSdi^ 
July  1863  to  the  i6th  September  1865  wati 
occupied  in  substituting  the  heirs  of  tbe  de«: 
ceased  plaintiff,  decree -holder,  for  the  purpose: 
of  executing  the  decree.  This  appears  to  w 
to  have  been  wholly  unnecessary.  The  jud^ 
ment  was  a  joint-judgment  for  damages  ob^i 
tained  by  several  persons,  and  might,  wji 
think,  have  been  executed  by  the  survivoci! 
alone  for  the  benefit  of  all  who  were  interest*] 
ed  in  it.  At  any  rate,  they  might  have  pro*' 
ceeded  under  Section  207  of  Aft  VIII.  efi 
1859. 

The  order  of  the  Lower  Appellate  Court 
is  reversed  with  costs. 


The  2nd  July  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chitf 
Justice,  and  the  Hon'ble  Dwarkanaih 
Mitter,  Judge. 

Decree  for  possession— Share  of  nodiride^ 
estate— Specific  lands  representing  that  share 
—Preparation  of  decrees. 

Case  No.  196  of  1868. 

Miscellaneous  Appeal  from  an  order  pass* 
ed  by  the  Judge  of  Chittagong,  dated 
the  jist  January  1868,  affirming  an  order 
passed  by  the  Principal  Sudder  Anuen 
of  that  District,  dated  the  joth  March 
iS6y, 

Ram  Lochun  Doss  and  others  (Decree- 
holders),  Appellants, 

versus 

Munsoor  Ali  and  others  (Judgment-debtors), 

Respondents. 

Baboo  Sreenath  Banerjee  for  Appellants. 

Baboo  Greeja  Sunkur  Mojoomdar^ 
for  Respondents. 

VV  here  a  J ud^e  merely  decrees  possession  with  wassHat, 
without  declarinor  speciHcally  that  plaintiifs  are  to  r&> 
cover  the  share  which  they  have  purchased  in  an  undivid* 
cd  estate  or  specific  land  representing^  that  share,  plaint* 
iffs  arc  not  entitled  to  be  put  in  possession  of  any  spediic 
lands. 

Duties  of  Judges  and  pleaders  in  preparing-  decrees 
pointed  out. 

Peacock,  C.J.—We  think  that  the  de- 
cision of  the  Judge  is  right,  and  that  \vbal 
the  plaintiffs  recovefed  was  a  share  of  an 
undivided  estate,  and  consequently  that  they 
were  not  entitled  to  be  put  into  possessioa 
of  any  specific  lands  as  the  share  which  they 
had  purchased.    The  specific   lands  which 
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lODsUuite  ihe  share  of  the  plaintiffs,  can  be  '  The  2nd  July  1868. 

iKertained   only   by  parlltion,   and   not  in  1  Present: 

Cttculion  of  this  decree.  If  the  plaintiffs 
Ittd  been  entitled  to  specific  lands  as  the 
linre  which  they  had  purchased,  they  would 
bave  been  able  to  give  in   their  plaint  the 


The  Honblc  J.  B.  Phear  and  C.  Ilobhouse 

Judges, 

Suit  for  kubooleutat  enhanced  rates— 


bondaries  of  the  specific  lands  which  they  '  Intcnrcntion. 

Ithimed:  but  they  have  not  done  so.    The      Case  No.  88  of  1868  under  Aft  X.  of  1859, 
«k>(e  of  the  confusion  and  of  the  litigation  ■  special  Appeal  from  a  decision  passed  hy  the 
labseqaent  to  the  decree  of  i8ih  April  1864        Judge  of  Backer  gunge,  dated  the  4th  No- 
lis  ^  caused    by  the  want  of  sufficient  j      vember  1867,  affirming  a  decision  passed  bv 
care  od  the  part  of  the  Judge  who  pronounc-  '      //;^  Deputy  Collector  of  that  District,  dated 
td  that  decree  in  specifymg  what  he  intend-  '      /;j^  gyth  April  rSSj, 
td  that  the  plaintiffs  should   recover.     In- '  ^      a  w  r         r .u^  r*  (^^a     *^\   ^^a  n     t 
(Stadof  declaring  specifically  whether  the  i  0™«^  Ah  (one  of  the  Defendants), /J/M«/i/, 

pfaumiffs  were  to  recover  the   share  in   an  versus 

wdivided  csute  which  they  had  purchased,  Prosunno  Coomar  Chowdhry  (Plaintiff), 

« specific  lands  as  representing  that  share,  ;  Respondent, 

the  jadgmcnl  merely  says  that  the  plaintiffs  ,  ^  ^     ^  /^^  ^^^„„  ^^^^  f^,^  Appellant. 

Will  get  possession  with  wassilal.     But  the  ;  ^^ 

hod  of  which  they  were  to  get  possession  is  |        Baboo  Greeja  Sunkur  Mojoomdar  for 

vhollj  undefined,  and  it  is  uncertain  whe-  \  Respondent. 

tbcr  the  Judge  meant  that  they  should  gel  ,  ,  

nMM«»A»  ^f  »  <.k/«*A  *xf  AM  ..»«<i:..:yfA#i  <^e.f^<>  In  a  suit  for  a  kubooleut  at  higher  rates,  where  a 

possesion  of  a  share  of  an  undivided  estate,  1  ^^^^^  ^^.    intervened  und.r  Section  n,  Aa  X.,  1S59. 

or  of  some    specific    lands.      The  Principal  the  first  Cfourt  determined  the  case  between  the  plaintiff 

Sodder  Ameen   and  the   oresent  Judge,   Mr.  a"d  the  intervener  upon  a  matter  of  title,  and  allowed 

iU^^i^^^..     u^.,->    K^»k     «o   :•   rt».r«^*«  ♦«.  .,-,  that  determination  to  eovern  his  decision  between  the 

Alexander,    have    both,    as   it  appears  to  us,  pi^j^^i^  ^^^  ^^^^  defendant,  decreeing  to  the  plaintiff 

frnt  a  pr(^r  construction  upon  the  judgment     the  kubooleut  sued  for.     The  derision  was  affirmed  by 

of  Mr.  Balfour.  l  ^^  Lower  Appellate  Court. 

\  '  '  I      Held  that  there  had  been  a  mis-trial*  the  sole  ques- 

{  tion  to  be  decided  between  the  intervener  and  plamtiff 
In  preparinsr  decrees,  the  ludgres  ought  '  having  been  whether  the  latter  had  bond  fide  received 
i.1— i-  .J^  j^c  ..  u  *  1-^  .u  :-  •  .  «-^  the  rent  up  to  the  date  of  suit;  and  the  question  be- 
Clearly  lO  define  what  are  Iheir  intentions.  ]  tween  the  plaintiff  and  defendant  was  whether  they  stood 
Ud  ibe  l^akeels  who  represent  the  parties  '  in  the  relation  oflandtord  and  tenant,  and,  if  so,  whether 
do  not  perform  their  duty  simply  by  arguing  .  plaintiff  was  entitled  to  the  kubooleut  which  he  abkcd 

tbcir  case,  but  they  ought  always  to  see  that     °^* 

the  decrees  are  drawn  up  according  to  the  '  Phear ,  J, — Ix  this  case,  the  plaintiff  sued 
jodgments  of  the  Judge.  If  the  Judges  and  j  in  the  Court  of  the  Deputy  Collector  to 
the  vakeels  were  more  attentive  to  their  du-  \  obtain  from  the  defendant  a  kubooleut  in 
ties  in  this  respect,  much  of  the  litigation  I  respect  of  a  tenure,  which,  he  says,  the 
vhich  commences  after  a  decree  is  pronounc- 1  defendant  called'  an  ousut  talook.  A  third 
cd,  and  which  frequently  lasts  for  many  |  person  intervened  in  the  proceedings  under 
years  afterwards,  would  be  avoided.  A  little  i  Section  77  of  Ad  X.  The  Deputy  Collector 
lime  bestowed  in  seeing  that  the  decrees  are  :  says  that  "  the  intervcnor  and  the  defend- 
drawft  up  properly  would  save  the  expendi-  "  ant  in  this  suit  slate  that  the  share  in  the 
lore  of  much  valuable  time,  which  is  often  "  ousut  talook  appertains  to  the  talook  of 
incurred  in  endeavouring  to  arrive  at  the  ,  **  the  inlervenor."  lie  then  goes  on  to  say 
real  meaning  of  the  decree.  '  that  they  have  produced  no  documents  which 

,  establish  that  fact,  and  he  accordingly  finds 
The  order  of  the  Lower  Court  is  affirmed,  against  them.  He  adds  that  the  plaintiff 
The  pleaders'  fees  are  assessed  at  two  gold  j  has  filed  a  copy  of  a  petitioi^  which  had,  on 
tnohws.  The  suit  was  originally  valued  '  some  previous  occasion,  been  presented  by 
«  700  odd  rupees.  The  full  pleaders'  fees  '  one  of  the  defendants  before  the  Revenue 
opon  that  sum.  as  between  party  and  parly,  1  authorities,  and  from  this  petition  it  ap- 
«^Oaid  be  35  rupees.  In  this  case,  we  see  1  peared  that  that  defendant  "  admitted  that 
the  ludgc  has  allowld  50  rupees.  We  '  **  the  ousut  talook  in  dispute  appertains  to 
twtely  call  attention  to  this ;  but  there  is  no  ,  *'  the  share  of  the  plaintiff."  Upon  these  two 
>ppca!  upon  this  ground,  and  the  Court,  un-  grounds — ^the  first,  that  the  defendant  and 
tJct  all  the  circumstances,  will  not  interfere  '  the  intervenor  had  failed  to  satisfy  him,  that 
^*iih  the  Judge's  assessment.  the  ousut  talook  belonged  to  the  intervenor ; 

•  Vol  X,  '  22^* 
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and  the  second,  that  one  of  the  defendants 
had,  in  a  previoas  proceeding,  admitted  the 
ousut  talook  to  appertain  to  the  plaintiff 
— ^the  Deputy  Collector  held  that  the  plaintiff 
and  defendant  stood  in  the  relation  of  land- 
lord and  tenant,  and  that  the  defendant  was 
bound  to  give  the  plaintiff  a  kubooleut  in 
respect  of  this  ousut  talook  at  rates  of  rent 
higher  than  those  he  had  hitherto  paid. 
Against  this  decision,  the  defendant  alone 
appealed,  and  the  Lower  Appellate  Court 
affirmed  the  decision  of  the  first  Court. 

It  appears  to  us  that  there  has  been  al- 
together a  mis-trial  in  this  case.  When  the 
third  person  intervened  under  the  provisions 
of  Section  77,  the  sole  question  which  had 
to  be  decided  between  him  and  the  plaintiff 
was,  whether  or  not  the  intervener  had,  up 
to  the  date  of  filing  the  plaint,  bond  fide 
received  the  rent  of  the  lands  which  are  in 
suit.  This  question  the  first  Court  does 
not  seem  to  have  considered  in  the  least. 
It  determined  the  case  between  the  plaintiff 
and  the  intervener  upon  an  entirely  different 
ground,  namely,  upon  a  matter  of  title.  The 
intervenor  has  not  appealed,  and  therefore 
our  decision  will  not  affect  the  case  as  regards 
him.  But  the  Deputy  Collector  did  not  stop 
there.  He  allowed  his  decision,  with  regard 
to  the  question  of  title  between  the  plaintiff 
and  the  intervenor — a  decision  which  he 
never  ought  to  have  passed  at  all — to  govern 
the'  decision  which  he  delivered  between 
the  plaintiff  and  the  original  defendant,  and 
which  ought  to  have  been  placed  solely 
upon  such  evidence  before  him  as  tended 
to  show  whether  or  not  those  two  persons 
stood  in  the  relation  of  landlord  and  tenant. 
And  even  supposing  for  the  moment  that 
he  had,  upon  proper  evidence  and  proper 
consideration,  come  to  the  conclusion  that 
the  plaintiff  and  defendant  stood  in  the  re- 
lation of  landlord  and  tenant,  there  remained 
still  the  further  question  for  him  to  deter- 
mine, whether  the  plaintiff  was  entitled  to 
obtain  from  the  defendant  the  kubooleut 
which  he  asked.  This  is  a  question  which, 
no  doubt,  may  depend  upon  various  considera- 
tions in  different  cases,  but  the  answer  to 
it  must  generally  be  governed  by  the  actual 
terms  of  the  ^hitherto- existing  relationship 
of  landlord  and  tenant  between  the  parties; 
and  those  term*,  we  apprehend,  will  seldom 
allow  the  landlord  to  demand  a  kubooleut 
at  a  higher  rate  than  the  rate  which  his 
tenant  has  already  been  paying  him.  In 
short,  the  kubooleut  which  he  seeks  must 
express  the  terms  of  the  tenancy  existing 
before  and  up  to  the  date  of  the  suit,  unless 


something  has  happened,  directly  or  indirect* 
ly,  to  alter  the  relations  between  him  and] 
his  tenant,   and  to  entitle  htm  to  say  that! 
the  tenant  has  undertaken  to  hold  of  him  o^  i 
altered  terms.    Neither  of  the  Lower  Conitl^ 
appear  to  have  thought  it  necessary  to  entc^'j 
upon  this  matter  at  all,  although  the  defend;  j 
ant  strenuously  denied  the  plaintiff's   rigb^i 
to  recover.    We  think,  as  we  have  alreaujf : 
said,  that  there  has  been  an  entire  iDis-tra|'< 
of  this  case.     We  therefore  remand^  it  VHf 
the   Lower  Appellate  Court  with  directi3as: 
that  the  Judge  send  it  to  the  Deputy   Col-  ' 
lector  to  be  re-tried  upon  its  merits  as  be- 
tween the  plaintiff  and  the  original  defendant 
We  think  that,  under  the  circumstances  of  | 
the  case,  the  costs  of  all  the  Courts  must 
abide  the  event. 


The  2nd  July  1868. 

Present: 

The  Ilon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges. 

Petition— Legal  relinquishment  of  title. 

Case  No.  2457  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan^  dated  the 
2^th  June  i86*jy  reversing  a  decision  passed 
by  the  Moonsiff  of  Bakoonda,  dated  the 
28th  November  1866, 

Ooma  Churn  Koondoo  and  others  (Plaintiffs), 

Appellants, 

versus 

Bhoobun  Mohun  Pal  Poddar  and  others 
(Defendants),  Respondents, 

Baboo  Motee  Lall  Mookerjee  for  Appellants. 

Baboo  Khettur  Mohun  Mooktrjet  for 
Respondents. 

A  mere  petition  by  a  widow  to  the  effect  that  sSic  has 
relinquished  her  title  in  certain  property  in  favor  of 
parties  suing  the  lessees  of  Ihe  property  £or  possesHoa 
IS  no  legal  relinquishment  of  her  share  therein. 

Kempt  J, — This  is  a  suit  for  possession  of 
a  shop,  or  rather  of  a  portion  of  a  shop,  and 
for  arrears  of  rent.  The  undisputed  facts 
are  that  Boloram  and  Sheedam  were  the 
joint  owners  of  the  shop ;  that  the  plaintiiis 
are  the  heirs  of  Boloram,  and  the  defendants 
the  sub-lessees  of  Sheedam 's  lessee.  The 
defendants  do  not  dispute  the  title  of  the 
plaintiffs  as  heirs  of  Boloram,  but  they  aver 
that  they  have  no  title  to  the  share  of 
Sheedam  from  whom  they  derive  their  title, 
and  are  in  possession* 

b. 
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i  The  Judge  has  found  that  there  is  nothing 
'ts  support  the  plaintiffs'  claim.  The  plaint- 
lb,  we  observe,  have  filed  no  title-deeds,  and 
fis  admitted  that  the  widow  of  Sheedara  is 
|R\f .  No  legal  relinquishment  of  her  share 
1^  been  filed  by  the  plaintiffs ;  a  mere  peti- 
lipQ,  to  the  effect  that  she  has  relinquished 
Jw  title  in  favor  of  the  plaintiffs,  who  would 
iaccecd  to  the  estate  of  Sheedam  in  the  event 
A  her  death,  is  not  sufficient. 
We  dismiss  this  special  appeal  with  costs. 


The  2nd  July  i868. 
Present : 

'HjeHon'ble  J.  B.  Phear  and  C.  Hobhousc, 

Juiiges. 

Sde  of  attached  property— Settinfi:  aside  of  de- 
cree nder  which  the  attachment  was  made— 
Sectioo  119^  Act  VIII.»  1859. 

Case  No.  81  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  SudJer  Ameen  of  Sarun,  dated 
the  iph  December  i86j,  reversing  a  de- 
diion  passed  by  the  Moonsiff  of  that  Dis- 
trict, dated  the  s^ih  July  r866. 

joggut  Narain  and  others  (Plaintiffs), 
Appellants, 

versus 

Toolsce  Ram  and  others  (Defendants), 
Hespondents. 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

Wbeie  a  decree  is  set  aside,  and  a  new  trial  sr»nted 
OBuapptication  under  Section  1 19,  Act  VII  I.,  1S59,  aiu' 
BttidincBt  made  under  the  decree  falls  to  the  ground, 
and  the  validity  of  a  sale  of  the  property  attached  is 
ButaSected. 

Phar,  7.--THE  Lower  Appellate  Court 
hiediftmitted  the  plaintiff's  suit  on  the  ground 
that  the  property  which  was  the  subject  of 
smtwas bought  by  him,  the  plaintiff,  while  it 
was  ander  auachment  from  a  Civil  Court, 
ttd  that,  consequently,  the  sale  was  null  and 
void  by  reason  of  the  provisions  of  Section  240, 
AetVUi.of  1859. 

It  appears  that  the  plaintiff's  purchase  was 
effected  on  the  13th  of  March  1865,  and  a 
rfx)rt  lime  before,  narilely,  on  2nd  of  Feb- 
1^  1865,  one  Toolsee  Ram  had  obtained 
a  money-decree  against  the  plaintiff's  vendor, 
aad  in  process  of  execution  of  this  decree, 
^the  property  which  was  the  subject  of  suit 


was  attached  by  order  of  Court  on  the  and 
of  Febniary  1865.  Afterwards,  the  plaint- 
iff's vendor  applied  to  the  Court  under  Sec- 
tion 1 19  of  the  Civil  Procedure  Code  for  a  new 
trial,  and  the  Court  granted  his  application, 
proceeded  with  the  trial  afresh,  and  eventu- 
ally gave  a  second  decree  against  him  on 
the  22nd  of  August  1865.  As  the  plaintiff's 
purchase  was  effected  on  the  13th  of  March, 
after  the  attachment  was  issued  and  before 
his  vendor's  application  for  a  new  trial  on 
the  4th  July,  it  was  evidently  made  while 
the  attachment  was  pending. 

But  we  think  that  the  effect  of  granting  an 
application  made  under  Section  119,  Act 
VIII.  of  1859,  is  to  declare  that  there  has  not 
been  yet  a  valid  decree  in  the  suit.  There 
are  two  sets  of  grounds  upon  which  the  Court 
may  set  aside  its  own  decree  within  Section 
119.  The/r^/  is  that  the  summons  was  not 
duly  served  upon  the  defendant  who  applies 
for  a  new  trial ;  and  the  second,  that  the  dc 
fendant  was  prevented  by  sufficient  cause 
from  appearing  when  the  suit  was  called  on 
for  hearing.  If  the  Court  is  satisfied  that 
either  of  these  two  grounds  is  made  out,  it 
sets  aside  its  original  judgment,  and  pro- 
ceeds with  the  hearing  of  the  suit.  But 
the  attachment  of  the  aoth  Febfuar/  1865 
was  issued  in  process  of  execution  of 
the  first  decree.  It  owed  its  validity  as  an 
attachment  entirely  to  the  foundation  afford- 
ed by  the  decree,  and  when  that  decree  was 
set  aside  and  declared  invalid,  the  attach- 
ment, in  our  opinion,  fell  with  it.  Without 
a  decree  the  attachment  could  not  be  made. 
The  mere  fact  of  seizure  and  affixing  a 
notice  would  alone  have  no  legal  effect. 
And  therefore,  as  soon  as  it  appeared  that  a 
valid  decree  had  not  been  passed,  necessari- 
ly the  form  of  attachment  which  had  been 
gone  through  by  the  officer  of  the  Civil 
Court  came  to  nothing. 

We,  therefore,  think  that  the  Principal 
Sudder  Ameen  was  wrong  in  holding  that 
the  plaintiff's  purchase  was  necessarily 
void,  merely  because  it  was  made  between 
the  2nd  of  February  and  4th  of  July 
1865.  It  may  yet  be  that  the  plaintiff's 
purchase  on  the  facts  of  the«  case  may  turn 
out  to  have  been  a  pretence,  and  not  to  have 
been  a  real  transfer  on  the  part  of  his  alleged 
vendor,  but  that  is  a  question  which  has  not 
yet  been  tried  by  the  Lower  Appellate 
CQurt.  We  therefore  reverse  the  decision  of 
the  Principal  Sudder  Ameen,  and  remand 
the  case  for  re-trial  on  its  merits. 

The  costs  will  abide  the  evf  nt. 
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The  2nd  July  1868. 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Estoppel  —  Res  adjudicata. 

Case  No.  80  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Saruft, 
dated  the  12th  January  r86y,  affirming*  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  jrd  May  1866. 

'•    Kripa  Ram  (Plaintiff),  Appellant, 

versus 

Bhugwan  Doss  (Defendant),  Respondent. 

Baboo  Doorga  Doss  Dull  for  Appellant. 

Bahoos  Onookool  Chunder  Mookerjee  and 
Greeja  Sunkur  Mojoomdar  for  Re- 
spondent. 

A  plaintiff  who  sues  to  obtain  property  which  belong* 
ed  to  a  Hindoo  widow,  on  the  ground  that  he  is  the 
adopted  son  of  a  brother  of  the  deceased  husband,  is  not 
barred  from  setting  up  this  title,  because  in  a  former 
suit  aj3fainst  the  same  defendants  for  other  property  it 
was  decided  that  he  was  not  the  adopted  son  of  that 
brother. 

Phear,  ^.— The  plaintiff's  cause  of  action 
in  this  suit  is,  that  he  is  entitled  to  obtain 
certain  properly  which  belonged  to  Kudum 
Lall  in  consequence  of"  Kudum  Lall's  widow 
having  forfeited  her  right  to  the  enjoyment 
of  the  same  by  reason  of  her  profligate  con- 
duct. The  plaintiff  seeks  to  make  out  his 
title  to  this  property  on  the  occurrence  of  the 
contingency  we  have  mentioned  by  setting 
up  that  he  is  the  adopted  son  of  Ramnath, 
Kudum  Lall's  brother.  The  Lower  Appel- 
late Court  has  held  that  he  is  barred  from 
setting  up  this  title,  because,  in  a  former  suit 
against  the  same  defendants,  when  he  sought 
to  obtain  other  property  which  had  belonged 
to  Ramnath,  it  was  decided  between  the 
parties  that  he,  the  present  plaintiff,  was  not 
the  adopted  son  of  Ramnath. 

We  th'nk  that  this  last-mentioned  decision 
does  not  afford^ a  legal  bar  to  his  proving  in 
the  present  suit,  if  he  can,  by  legal  evidence, 
that  he  is  the  adopted  son  of  Ramnath,  for  he 
here  seeks  to  obtain  a  different  property 
upon  a  different  cause  of  action.  It  seems 
to  us,  therefore,  that  the  Lower  Appellate 
Court  has  made  a  mistake  in  this  respect, 
and  that  the  suit  ought  to  be  remanded  for 
re-trial.  The  first  issue  will,  of  course,  be 
whether  the  plafntiff  is,  as  he  says  he  is,  the 


adopted  son  of  Ramnath,  and  the  other  tB^»  ] 
will  be  those  which  properly  arise  oa  tbei 
merits  of  the  question,  whether  er  noc  he  ii  • 
(supposing  him  to  bo  found  to  be  the  adopt-  i 
ed  son)  entitled  now  to  recover  the  propeity ; 
which  he  seeks.  The  costs  will  abide  ihe\ 
event.  ^ 


The  2nd  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  Jack«on, 

Judges. 

Appellate  Court's  reasons  for  conctininfc  ^<^ 
first  Court— Section  359,  Act  VIII.,  185^ 


Case  No.  158  of  1808. 

Special  Appeal  from  a  decision  passed  by  the  . 
Additional  Judge  of  Tirhoot,  dated  the  ipk 
August  i86y,  affirming  a  decision  passed  hf  ' 
the  Sudder  Ameen  of  that  District^  dated 
the  1 2th  March  1866. 

Imrit  Lall  Thiikoor  and  others  (Defendants!. 

Appellants, 

versus 

Nuckshed  Suhaye  (Plaintiff),  Respondent. 

Baboo  Kalee  Mohun  Dass  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

In  a  case  decided  on  pure  questions  of  fact«  no  point 
beings  left  undetermined,  in  which  the  .|ud«ne  in  appeal 
endorsed  the  opinion  of  the  lireit  Court  without  fytxA% 
detailed  reasons,  the  liigh  Court  did  not  consider  it 
right  to  remand  the  case  to  the  Jud$re  to  set  forth  in 
his  judgment  the  same  reasons  which  infiuencetl  the 
Court  of  first  instance. 

Kemp,  J. — The  ground  taken  in  special 
appeal  is  that  the  judgment  of  the  Lower 
Appellate  Court  is  defective  in  law,  as  ii 
does  not  contain  the  reasons  for  the  decision 
arrived  at  by  the  Judge,  and  that  the  Judge 
was  bound,  under  Sections  359  of  the  Civil 
Procedure  Code,  to  give  his  reasons.  This 
appeal  has  been  ably  argued  on  both  sides, 
and  several  decisions  of  this  Court  have  been 
quoted. 

In  this  particular  icase,  the  judgment  of 
I  the  first  Couit  is  very  clear.  The  question 
!  turns  upon  whether  the  conveyance  by  Sheo- 
I  bunsee  Lall  to  Kebul  Kishen,  the  plaintiff's 
'  vendor,  was  proved,  or  that  by  Sheobunsee 
Lall  to  Nuckshed  Suhaye. 
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The  first  Coart  found  that  the  plaintiff's 
idor's   purchase   was    not    proved,    and 

Kebul  Kishen  was  a  mere  ticcadar. 
io  appeal,  the  Jodgc  records  the  points 

determination,  and  says  that  he  concurs 
the  findings  of  the  first  Court ;  he  also 
md  as  a  fact  upon  the  evidence  that  Sheo- 
iDsee  Lall  sold  the  share  in  question  to 
Ittckshed    Sahave    on    the    7th    of    May 

We  think  that  the  ends  of  justice  do  not 

iQire  that  this  case  should  be  remanded 

the  Judge  for  him  to  certify  whether,  in 

tjiog  that  he  concurred  in  the  findings  of 

le  first  Court,   he  also  concurred    in   the 

IS  of  the  first  Court.     In  Section  359 

i?  laid  down  that  the  decision  shall  con- 

Ibtn  the  point  or  points   for  determination 

id  the  reasons  for  the  decision ;  but  we 

ok  that,  in  a  case  where,  as  in  the  present 

ance,  the  suit  is  decided  on  pure  qufs- 

of  fact,  and  no  point  is  left  undeter- 

ised,  and  the  Judge,  without  giving  de- 

liled  reasons,  endorses  the  opinion  of  the 

[Court  of  first  instance,  it  would  not  be  right 

remand  the  case  simply  for  the  purpose 

the  Judge  setting  forth  in  his  judgment 

same  reasons  which  influenced  the  Court 

tirst  instance  in  coming  to  the  conclusions 

vhich  it  did. 

The  special    appeal    is    dismissed    with 

rcosi&. 


The  2nd  July  1868. 

Present : , 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

teaaerind  deposit  of  rent— Act  VL  (B.  C.)  of 
i^fi^-Registration  in  zemindar's  serishtan— 
Sectioa  27,  Act  X.,  1859. 

Case  No.  1967  of  1867. 

^Ptdal  Appeal  from  a  decision  passed  by 
ikt  Principal  S udder  Ameen  of  East 
Burdwan,  dated  1 2th  June  i86y,  affirm- 
fHg  a  decision  passed  by  the  Hudder 
Amen  of  that  District,  dated  the  lyth 
J/«n'  t866. 

Wooma  Churn  Sett  .(Plaintiff),  Appellant, 

r  ersus 

Horee  Pershad  Mtsser  and  others  (Defend- 
ants), Respondents. 

^r.  J,  S.  Rochfort  for  Appellant. 


I  Baboos    Romesh     Chunder    Mitter,    Bam  a 
I      Churn     Banerjee,    and    Umhicca    Churn 
Banerjee  for  Respondents. 

>  In  a  suit  to  recover  possession  of  land  which  plaintiff 
I  had  purchased  from  the  tenant-defendant,  and  which 
!  (wh'Ie  in  plaintiff's  possession )the  taloolcdar-defendant, 
I  in  collusion  with  the  tenant-defendant,  had  caused  to 
'  be  sold  by  auction  in  execution  of  a  decree  obtained  for 
!  arrears  of  rent,  notwithstanding^  plaintiff  had  tendered 
'  the  rent,  and  deposited  it  with  the  Collector : 

Hfld  that  the  tender,  followed  by  a  deposit  under 
Act  VI.  (B.  C.)  of  1863,  was  legal  and  sufi^cient. 

Held  also  that,  the  tenure  beinof  a  ryotee  tenure,  re- 
gistration in  the  tatookdar's  serishtah  was  not  neces- 
sary under  Section  27,  Act  X.  of  (^59,  which  applies  to 
tenures  intermediate  between  the  zemindar  and  the 
Collector. 

Macpherson,  J, — Under  the  circum- 
stances of  this  case,  I  think  that  the  tender 
was  sufficient,  for  it  was  made  to  Huree 
Pershad  and  Doorga  Monee,  the  widow  of 
Huree  Pershad's  deceased  brother.  The 
mistake  in  the  name  of  the  talook  was  of 
such  a  nature  as  to  be  immaterial,  specially 
when  there  is  no  doubt  that  the  talookdar 
was  aware  of  the  tender  being  made. 

Section  27,  Act  X.  of  1859,  is  not  appli- 
cable in  this  case,  inasmuch  as  the  tenure 
in  dispute  is  not  a  tenure  intermediate 
between  the  zemindar  and  the  Collector, 
but  a  ryotee  tenure ;  registration  in  the 
talookdar's  serishtah  was,  therefore,  unneces- 
sary. The  talookdar  had  full  notice  of  the 
plaintiff's  claim,  which,  indeed,  was  the 
subject  of  a  suit  to  which  the  talookdar  was 
a  party  so  long  back  as  i860.  It  appears  to 
me  that  the  judgment  of  the  I^wer  Appel- 
late Court  is  wrong,  and  that  it  ought  to  be 
reversed,  and  that  the  plaintiff  is  entitled  to 
a  decree  as  prayed  by  him,  with  all  costs  of 
this  Court  and  of  the  Lower  Courts. 

m 

Baykw  J, — I  think  Section  27,  Act  X. 
of  1859,  is  specific  in  its  terms,  and  applies 
to  the  case  of  ''intermediate"  tenures.  The 
tenure  in  suit  is  not  intermediate.  Conse- 
quently, registration  in  the  zemindar's 
serishtah  under  that  Section  was  not  neces- 
sar}'.  1  know  not,  and  am  not  shown,  any 
other  Section  in  Act  X.  or  law,  which  makes 
the  registration  of  a  ryotee  tenure  ne- 
cessary. 

I  concur  with  Mr.  Justice  Macpherson  in 
'  thinking  that  the  tender  of  the  money 
!  followed  by  a  deposit  in  Court  under  Act 
I  VI.  of  1862  was  quite  legal. 

I      Upon  these  two  grounds,.  I  hold  that  the 
)  decision  of  the  Lower  Appellate  Court   is 
one  which  must  be  reversed. 
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The  3rd  July  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Milter,  Judges. 

Possession —  Dispossession — Title. 

Case  No.  89  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Purneahy 
dated  the  2nd  November  i86y^  reversing 
a  decision  passed  by  the  Aloonsiff  of  that 
District,  dated  the  2nd  March  i86*j. 

Dabjee  Sahoo  and  others  (Plaintiffs). 
Appellants*, 

versus 

Shaikh  Tumeezooddeen  and  others  (Defend- 
ants), Respofidents. 

Baboo  Rajendurndth  A/Z/Z^r  for  Appellants. 

Baboo  Khettur  Mohun  Mookerjee  for 
Respondents. 

In  a  suit  to  recover  possession  of  land  where  plaint- 
iff alle^d  that  he  had  entered  into  possession  under  a 
lease,  and  had  been  dispossessed  by  defendant,  the  first 
Court,  finding  that  the  plaintiff  had  been  dispossessed, 
and  that  the  defendants  had^  no  valid  title  to  the  land, 
gave  the  plaintiff  a  decree.  The  Lower  Appellate  Court, 
remarkintj;  that  the  lease  had  not  t>een  registered  under 
Act  XX.,  1866,  held  that  it  was  not  admissible  as  evi- 
dence, and  dismissed  the  suit. 

Held  that  it  was  not  necessary  for  the  Lower  Ap- 
pellate Court  to  go  into  the  plaintiff's  title   until  it 
found  that  there  were  grounds  for  believing  that  the 
.  case  set  up  by  the  defendants  was  a  good  one. 

Jackron,  J, — The  plaintiff  in  this  case 
alleged  that  he  had  got  a  lease  of  the  lands 
in  dispute  from  the  mortgagor ;  that  he  had 
entered  into  possession  under  the  lease,  and 
had  been  dispossessed  by  the  defendants. 

The  defendants  set  up  various  titles, 
which,  however,  were  disallowed  by  the 
Court  of  first  instance,  and  the  plaintiff 
obtained  a  decree. 

The  case  going  before  the  Principal  Sud- 
der Ameen  on  appeal,  he  remarked  that  the 
pottah  on  which  the  plaintiff's  title  was 
based  had  not  been  registered ;  that  such 
omission  to  register  was  in  contravention 
of  the  provisions  of  Act  XX.  of  1866  ;  and 
apparently,  under  Section  49  of  that  Act, 
he  held  the  pottah  to  be  inadmissible  as  evi- 
dence, and  dismissed  the  suit,  reversing  the 
decision  of  the  Court  below. 

Against  this  decision,  the  plaintiff  has 
appealed  specially  ;  and  although  we  have 
not  derived  much  assistance  from  the  argu- 
ment of  the  vakeel  retained  by  the  special 
appellant,  1  observe  that  the  point  mooted 
by  the  Lower  Appellate  C'ourt  does  not 
really  arise  in  the  present  case. 


The  plaintiff  alleged  that  he  was  the  lessee 
of  the  land  and  in  quiet  possession  thereof 
and  that  he  was  wrongfully  dispossessed  \4 
the  defendants.'  It  seems  ih^e  was  e^idence^ 
that  went  to  show  that  be  had  been  so  dift* 
possessed ;  that  evidence  was  believed  Mi 
the  first  Court,  which  found  that  the  plaintit^ 
had  been  dispossessed,  and  that  the  defend*! 
ants  had  no  valid  title  to  the  land.  Theifi^; 
fore  the  I^wer  Appellate  Court  ooghi  to! 
have  found  whether  the  plaintiff  bad  been  dis- 
possessed, and  whether  the  defendants  could 
show  any  justification  for  sach  dispossess 
sion ;  and  if  he  found  that  there  were  any 
grounds  for  believing  that  the  case  set  op 
by  the  defendants  was  a  good  one,  then  od^ 
would  it  have  been  necessary  to  go  into  the 
plaintiff's  title. 

The  case  is,  therefore,  remanded  for  a 
fresh  finding  with  reference  to  the  points 
above  indicated. 

Mitter,  J. — I  entirely  concur  with  my 
learned  colleague. 

The  judgment  of  the  Lower  Appelate 
Court  is  right,  so  far  as  it  rejects  the  f6ttek 
propounded  by  the  special  appellant,  on  tte 
ground  that  it  could  not  be  received  in  m- 
dence  or  acted  upon  by  any  Court  in  an/ 
Civil  proceeding  under  Section  40  of  Act 
XX.  of  1866.  But  the  effect  of  thai  SectioD 
is  not  to  place  a  plaintiff  in  a  worse  position 
than  one  who  has  proved  dispossession  by  & 
party  who  has  no  title  to  the  land.  Tb« 
Lower  Appellate  Court,  therefore,  before 
reversing  the  decision  of  the  first  Coail 
should  have  enquired  into  two  facts:  /^n/, 
whether  the  plaintiff  was  in  possession  of 
the  property  in  dispute  before  the  alleged 
date  of  dispossession ;  and,  secondly,  whether 
the  defendant  had  any  right  to  dispossess  the 
plaintiff. 

If  the  plaintiff  succeeds  in  proving  th^ 
first  point,  namely,  that  be  has  been  dii^ 
possessed,  it  will  be  for  the  defendant  to 
establish  his  title  to  the  property;  and  on 
the  failure  of  the  defendant  to  establish  his 
title,  the  plaintiff  would  be  undoubtedly 
entitled  to  a  verdict. 

This  view  appears  t6  me  to  be  folly  in 
unison  with  the  principle  laid  down  in  the 
judgment  delivered  by  another  Division 
Bench,  in  special  appeal  No.  3292  of  i867« 
on  the  9th  of  June  1868. 

The  case  must,  therefore,  go  back  to  the 
Lower  Appellate  Court  for  a  fresh  fin<J>^? 
in  accordance  with  the  above  directions.        - 
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The  3rd  June  1868. 

Present : 

HoD'ble  H.  V.  Bay  ley  and  A.  G.  Mac- 
pherson,  Judges, 

ion-decree— Settlemeat-proceedings— 
Jmisdictioii  of  Civil  Court 

Case  No.  1599  of  1867. 

tial  Appeal  from  a  decision  passed  by  the 
Jnige  of  Tipperah,  dated  the  22nd  April 
t^jf  reversing  a  decision  passed  by  the 
hincipal  Sudder  Ameen  of  that  District, 
dded  t6th  August  1866, 

Mahomed  Gazee  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Lm\  ikebee  and  another  (Defendants), 
Respondents, 

fo  Romesh  Chunder  Milter  for  Appel- 
lant. 

\BoJims  Onookool  Chunder  Mookerjee  and 
Romanath  Bose  for  Respondents. 

Tlie  niKn^  of  the  late  Sudder  Court  as  to  the  final 
ooadasive  character  of  a  resumption-decree  was 
'  Mt  to  apply  to  what  is  subsequently  done  admin- 
liveiy  by  a  settlement-officer ;  the  proper  distinc- 
betn;  that  tiie  decree  of  the  Resumption  Court  as 
the  liability  of  the  resumed  mehal  to  be  assessed 
*  a  Government  demand  is  6nal,  but  the  subsequent 
In|  by  the  settlement-officer  with  alleg^ed  proprie- 
n^t  and  claim  to  land  not  mentioned  in  the  de- 
ii  opea  to  the  jurisdietion  of  the  Civil  Court. 

^*y<f»  7' — This  case  has  been  re-heard, 
ig  to  an  objection  taken  in  a  petition  for 

^  to  the  effect  that  the  appellant's  plead- 
bad  not  been  heard  in  reply  when  the 

was  first  before  us. 

We  have  again  most  fully  heard  the 
Coansel  for  the  appellant.  Precisely  the 
&me  grounds  of  appeal  are  stated  now  and 
»[gucd  before  us  as  are  recorded  in  our  pre- 
^ious  judgment.  I  am  of  opinion  that  the 
nilc^of  lav  has  been  correctly  laid  down  in 
«tr  previous  judgment  with  reference  to  the 
^  of  this  case.  Those  facts  are  briefly 
^Jitte:  That  the  plaintiff,  who  is  a  private 
P^kuer  from  a  purchaser  at  a  sale  for 
*ff«ars  of  Government  revenue  of  a  cer- 
i*io  resumed  mehal,  named  Ashruffpore, 
^ng  No.  no  on  the  Collector's  rent- 
">ilf  comes  in  and  sues  for  possession  of 
^drones  10  kanees  of  land,  alleging  that 
wcy  formed  a  portion  of  the  above  re- 
wincd  mehal  purchased  by  his  vendor  anT! 
Wmtelf.  The  facts  on  the  record,  which 
<j*nnot  be  disputed  by  either  party,  are 
JJ«e:  That  a  resumption  suit  was  institut- 
w  to  try  the  validity  of  the  title  upon  which 


Ashruffpore  was  held  rent-free;  that  in 
'  that  resumption-suit  the  area  of  the  mehal 
was  stated  to  be  71  drones  i  kanee  6:t 
gundahs.  The  resumption  was  made  of  the 
mehal  as  of  that  area.  A  Deputy  Collector, 
in  measuring  for  the  purposes  of  settling 
this  resumed  mehal,  found  the  area  to  be  73 
drones  12  kanees  3  gundahs,  and  that  total 
area  was  settled  with  the  party  who,  after 
the  resumption,  was  considered  the  pro- 
prietor of  Mehal  Ashruffpore,  bearing  No. 
no  on  the  Collector's  towjee.  But  in  the 
course  of  settlement,  Laul  Beebee  objected  and 
stated  that  2  drones  10  kanees  of  her  lakhe- 
raj  lands,  as  a  property  called  "  Mukhun  Lall," 
had  been  wrongly  included  as  part  of  Mehal 
Ashruffpore,  which  had  been  resumed  by 
the  resumption- decree,  but,  in  fact,  those  2 
drones  10  kanees  were  no  part  of  the  lands 
included  in  the  resumption-decree. 

We  stated  in  our  previous  judgment : 
''  The  Deputy  Collector  decided  that  this 
**  excess  should  be  liable  to  the  Government 
''assessment  as  part  of  the  resumed  mehal. 
*'  But  neither  the  Deputy  Collector,  nor  the 
'^  Commissioner,  could  go  further  than  this. 
"  They  could  not  decide  finally  whether  the 
'*  land  in  dispute  belonged,  as  a  matter 
"  of  civil  right,  to  the  proprietor  of 
'*  Ashruffpore,  or  to  the  pioprietor  of 
"Mukhun  Lall.  This  was  peculiarly  the 
"  province  of  the  Civil  Courts,  and  conse- 
"quently  they  had  jurisdiction.  What  the 
''auction-purchaser  bought  was  certainly 
*'  the  resumed  Mehal  Ashruffpore ;  but 
'*  whether  these  2  drones  10  kanees  in  dis- 
''pute  belonged  to  the  proprietor  of  that 
''  mehal  or  of  Mukhun  Lall  was  not  decided, 
''so  as  to  be  beyond  the  jurisdiction  of  the 
"Civil  Courts,  either  by  the  Revenue 
"  Officer's  decision  as  to  liabilities  to  assess- 
"  meht,  or  by  the  purchaser  at  a  sale  for 
"arrears  of  Government  revenue  of  the 
"  Mehal*  Ashruffpore.'' 


The  point  of  law  urged  by  the  pleader 
for  the  appellant  is  that  in  the  same  way 
that  a  decree  for  resumption  is  final  and 
conclusive  in  respect  to  a  resumed  mehal,  so 
that  a  Civil  Court  shall  not  declare  that  to  be 
free  from  assessment  which  a  Resumption 
Court  declares  liable  to  assessment,  so  the 
decision  in  settlement  by  a  Deputy  Collector 
is  final  and  conclusive  when  confirmed  by  the 
Commissioner.  In  support  of  this  contention, 
he  has  cited,  as  the  leading  case,  that  of  Hur 
Gobind  Ghose,  reported  in  Carrau's  Sum- 
mary Cases,  page  131,  and  a  case  in  the  Sud- 
der Dewanny  Decisions  of  1850,  page  45 9, 

9 


I  of 


Civil 


tME    WEEKLY    REPOkTER. 


Rulings. 


rVoi 


>«  «i 


and  another  in  Weekly  Reporter,  Volume  V., 
page  2  2. 

I  quite  concur  in  the  ruling  laid  down  in 
all  these  three  caseb  ;  but  that  ruling  does 
not  apply  here.  It  is  confined  entirely  to 
what  is  decreed  in  the  actual  decree  by  the 
Resumption  Courts,  and  does  not  extend  to 
what  is  subsequently  administratively  done 
by  a  settlement -officer.  In  the  resumption- 
decree,  there  was  no  summons  to  Laul  Beebee, 
no  mention  of  lakheraj  lands  belonging  to 
Mukhun  Lall,  no  resumption  of  the  2 
drones  10  kanees  which  make  up  the  73 
drones  12  kanees  3  gundahs  of  the  settlement 
proceedings  ;  but  the  resumption-decree  was 
entirely  confined  to  resuming  71  drones  i 
kanee  6?  gundahs  of  Ashruflfpore.  In  fact, 
the  settlement  officer  merely  decided  in  the 
ordinary  course  of  settlement  as  an  execu- 
tive Deputy  Collector  a  boundary-dispute. 
There  may  be  a  civil  suit  brought  to  set 
aside  such  an  order,  and  it  should  be  brought 
within  a  limited  time,  but,  as  regards  this 
point,  no  special  ground  is  mentioned  in  the 
petition  of  special  appeal.  The  proper  dis- 
tinction is  that  the  decree  of  the  Resumption 
Court  as  to  the  liability  of  the  resumed 
mehal  to  be  assessed  with  a  Government 
demand  is  final.  But  the  subsequent  deal- 
ing by  the  settlement-officer,  with  alleged 
proprietary  right  and  claims  to  land,  not 
being  land  mentioned  in  the  resumption- 
decree,  is  not  final,  but  open  to  the  jurisdic- 
tion of  the  Civil  Court.  See  case  at  page 
503,  Sudder  Dewanny  Adawlut  Reports, 
1852,  Ramyad  Singh,  appellant,  where  the 
distinction  is  clearly  laid  down  that  the  pro- 
priety of  resumption  is  what  alone  is  decided 
by  a  Resumptioft  Court. 

In  this  view,  1  would  dismiss  the  special 
appeal  with  costs. 

MacphersoUf  J, — I  concur  in  thinking 
that  this  appeal  biust  be  dismissed  with 
costs. 


The  3rd  June  1868. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  K.  J«icki>on.| 

Judges, 

Ltmitation — Fraad. 

Case  No.  222  of  1868. 

Special  Appeal  from  a  decision  passed  by  ii 
Judge  of  Uest  Burdivan,  daUd  the  j/. 
November  186'/,  reversing  a  decision  passt 
by  the  Sudder  Ameen  of  that  Dis/rict, 
ed  the  lyth  March  iSb'j, 

Gopal  Chunder  Dey  (Plaintiff),  ApptUanly 

versus 

Purnoo  Becbec  and  others  (Defendants), 

Respondents. 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboo  Katee  Kishen  Sein  for  Respondents. 

Where  the  holder  of  a  decree  under  Rejrulatioii  VllJ 
of  1799  sold  his  rights  in  the  decree,  and,  after  sub^ti] 
tutin^  the  purchaser's  name  for  his  own  as  deorej 
holder,  fraudulently  received  from  the  judgrvnent*d  " 
moneys   under  that    decree — Held     that     limit 
would  run  ajrainst  the  purchaser  from  the  lime  he  dis 
covered  the  fraud. 

Kemp,  y.— The  decision  of  the  Judge  in 
this  case  is  clearly  wrong.  The  plaintiffs 
cause  of  action  did  not  arise  from  the  date 
of  his  purchase  of  the  decree,  but  from  tlte 
date  of  the  order  of  the  Collector  referring 
him  to  a  civil  suit  or  to  such  remedy  as  he 
might  think  proper.  Moreover,  the  conduct 
of  the  defendant  being  grossly  fraudulent, 
the  limitation  would  run  from  the  time  of 
the  discovery  by  the  plaintiff  of  such  fraud. 
The  suit  was  well  within  time  from  that 
date. 

On  the  merits.  Section  206  of  Act  Vlil.ol 
1859  has  nothing  to  do  w-ith  this  case,  \^hich 
is  a  case  under  Regulation  VII.  of  1799. 
The  defendant,  after  selling  to  the  plaintiff 
his  rights  in  the  decree  obtained  under  the 
above  Regulation,  and  after  substituting  the 
plaintiff's  name  in  his  place  as  decree-holder, 
fraudulently  received  from  the  judgment- 
debtor  certain  moneys  under  that  decree,  sob- 
sequent  to  the  sale  by  him  to  the  plaintiff. 
The  plaintiff  is,  therefore,  entitled  tp  recover 
the  amount  claimed  In  the  suit.  The  deci- 
sion of  the  Judge  is  reversed,  and  the  deci- 
sion of  the  Court  of  first  instance,  which  Is 
correct  in  all  respects,  confirmed  with  costs 
in  all  the  Courts. 
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The  3rd  July  186S. 

Present : 

The  Honble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

Certificate— Act  XXVII.,  i860. 

Case  No.  149  of  1868. 

Muitllaneous  Appeal  from  an  order  passed  by 
Iht  Judge  of  Ea^t  Burdwan,  dated  the  yih 
February  1868, 

Wasclun  Huq  (second  party),  Appellant, 

versus 

Goirhuroonissa  Bibee,  for  self  and  as  guard- 
un  of  her  minor  children  (first  party), 
Rtspondeni. 

Baboo  Bykuninath  Paul  for  Appellant. 

No  one  for  Respondent. 

A  oertihcate  under  Acl  XXVI [.  of  iS6o  cannot  de- 
lemiiie  any  question  of  title,  or  decide  what  property 
faeiosgat*  the  estate  of  the  deceased ;  it  merely  enables 
tk  hoUer  to  collect  the  assets  of  that  estate,  and  is 
CMdosive  of  his  representative  title  as  against  all 
>  dtfalon  to  the  deceased. 

A  certificate  cannot  be  granted  for  the  collection  of 
!  fnctiims  of  the  debts  of  the  deceased. 

Macpherson,  J  — It  appears  to  us  in  this 
case  that  the  Judge  below  has  not  under- 
ttood  the  relative  positions  of  the  appellant 
ud  the  respondent,  and  that  his  order  giving 
tbe  respondent  a  certificate  for  a  1 2-annas 
shire  is  wrong. 

The  appellant  is  the  son  by  the  first  wife. 
The  respondent,  as  the  second  wife  of  the 
deceased,  asks  for  a  certificate  for  herself 
lod  on  behalf  of  her  minor  sons.  It  appears 
to  us  that  the  proper  order  to  make  in  this 
case— and  the  respondent's  pleader,  Baboo 
Chander  Madhab  Ghose,  consents  to  it — is 
10  set  aside  the  Judge's  order,  and  direct 
that  a  certificate  be  issued  jointly  to  the 
ippellam  and  the  respondent. 

The  granting  of  a  certificate  does  not  and 
caQpot  determine  any  question  of  title,  or 
decide  what  property  does  or  does  not 
^^^ong  to  the  estate  of  the  deceased.  It 
oaerely  enables  the  person  or  persons  to 
*hom  the  certificate  is  granted  to  collect 
the  assets  belonging  to  the  deceased ;  and 
the  certificate  is  conclusive  of  his  or  their 
^resentative  title  as  against  ail  debtors  to 
the  deceased.  A  certificate  cannot  be 
gwnled  for  the  collection  of  fractions  of  the 
debts  of  the  deceased.  . 

.  Vol.  X.  * 


The  3rd  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Debuttur  land—  Suit  by  one  of  severed  tirothers 
—  Declaratory  decree. 

Case  No.  195  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
22nd  November  i86y,  affirming  a  deci- 
sion passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  6th 
May  i86y, 

Gunga  Gobind  Singh  (one  of  the  Defendants), 

Appellant, 

versus 

Joy  Gopal  Panda  (Plaintiff),  Respondent, 

Baboo  Romesh  Chunder  Milter  for 
Appellant. 

Baboos  Kishen  Succa  Mookerjee  and 
Nil  Madhub  Sein  for  Respondent. 

• 

Where  property  in  dispute  was  found  by  the  fxjwer 
Court  to  be  debuttur  land  belonging  to  plaintiff,  and 
not  mdl  land  included  in  defendant's  putnee,  and  it  was 
contended  in  special  appeal  by  defendant  that  plaintiff 
was  entitled  to  one-fourth  share  only,  as  one  of  four 
brothers,  it  was  held  that  plaintiff  was  entitled  to  a  de- 
claration that  the  whole  land  was  mdl  land>  and  that  he 
was  entitled  to  a  fourth  share. 

'  Jackson,  J. — This  special  appeal  is  prefer- 
red by  Gunga  Gobind  Singh,  who  was  not 
one  of  the  original  defendants  in  the  ^uit«  but 
who  was  made  a  party  to  the  suit  while  it 
was  being  carried  on  in  the  first  Court. 

The  point  at  issue  as  between  the  plaintiff 
and  the  defendant  Gunga  Gobind  Singh 
was  whether  the  property  in  dispute  was 
debuttur  land  belonging  to  the  plaintiff,  or 
mdl  belonging  to  the  putnee  of  Gunga  Go* 
bind.  Both  Courts  h^ve  concurred  in  find- 
ing that  the  lands  are  debuttur  belonging  to 
the  plaintiff,  and  not  mdl  lands  included  in  the 
property  held  in  putnee  by  Gunga  Gobind. 

In  special  appeal,  it  is  contended  that  the 
plaintiff  can  only  recover  one-fourth  of  the 
property  in  dispute,  as  he  Is  one  of  four  bro- 
thers, and  is  consequently  entitled  to  a  one- 
fourth  share  only.  * 

We  think  the  plaintiff  is  entitled*  to  a 
declaration  that  the  whole  land  in  dispute  is 
debuttur  land,  and  that  he  is  entitled  to  a  one- 
fourth  share  of  it,  and  virtually  that  is  the 
conclusion  at  which  the  Lower  Court  has 
arrived. 
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The  3rd  July  1868.  Court.    The  appellants,  Gunga  Pershad,Hor 

p         .  Persh^d,  and  Chooa  Lall,  contend  that,  evea 

^^^^^'^^ '  \i  the  kobalah  was  executed  by  Duryah  Lall 

The  llon'ble  H.  V.  Ba)  ley  and  A.  G.  as  their  guardian,  it  is  not  binding  upon  Uicm 

Macpherson,  Judges,  for  two  reasons  :  firstly,  because  he  was  not 

Minor-Sate  by  de-facto  guanlian.  ^^«»J  ^^^^^  gua/di^"'  t^?'**"  ^^\^^J  being  alive 

•       I  at  the  time  of  the  execuiK>n  of  the  deed ;  and, 

Cases  Nos.  3227  and  3252  of  1867.  |  secondly,  because  there  was  no  such  ncces- 

Special  Appeals  from  a  decision  passed  by  '  ^i^y  for  the  sale  as  makes  the  sale  binding 

ihe    Principal    Sudder    Ameen    of    Gya,  \  "P^^  ^**^™-       .       ,  .      .         .  ^        ,  .  „. 
dated  Ihe    6th    September    1867;  affirnu  \      As  regards  the  objection  of  Duryah  Lans 
ing  a   decision    passed    by    th/  Mo6nsigr\^oi  being  l^»s^brothers    guardian    the  firrt 
o/Noivabad,  dated  the  23rd  May  1867.        observation  which  1  have  to   ™al^e  is  tb^ 
^  .  o  ^        /  ^Yi\%  plea  was  not  raised  m  the  Court  of  first 

Gunga 'Pershad  and  others  (Defendants),     \  instance,  and  that,  although  it  was  mentioned 

Appellants,  in  tjie  written  grounds  of  appeal  filed  in  the 

Court  of  the  Principal  Sudder  Ameen,  no 

^^f'^^^  issue  was  fixed  raising  this  question.    The 

Phool  Singh  and  others  (Plaintiffs),  objection  taken  inihe  Court  of  first  instance 

Respondents,  ^^  Duryah  T.all  s  being  their  guardian  was 

based  only  upon  the  ground  that  he  had  not 

Baboos  Hem  Chunder  Banerjee,  Nil  Madhub    obtained    a    certificate.     If    the   defendants 

Sein,  and  Khetturnath  Bose  for  Appellants.   '  wished  the  Lower  Appellate  Court  to  decide 

Baboos     Unnoda    Pershad     Banerjee    and  \  ^^^   question   whether  Duryah  Lall  was  or 

Chunder  Madhub  Ghosc  for  Respondents.    \  ^^^  ^?^  ^^^»'  guardian   when   their  father 

^  was  alive,  it  was  their  business  to  have  seen 

A  deed  of  sale  (where  full  consideration  is  paid),  1  that  that  isSUe  was  distinctly  raised,  and  tO 

^«^«i^.^h/i«Aj^^^^^^  taken   steps   to    ensure    its   being  so 

/a<To  as  the  miardian  of  nis  minor  brothers,  IS  not  inva- :. .   ,      ~.  ■      •      lo    jj       <  j-j       .  _-~. 

lid  by  reason  of  the  father  being  alive  at  the  time.  "  l"e  Principal  Sudder  Ameen  did  nol  raise 

Where  a  guardian  sells  part  of  an  estate,  and  ap-    it    himself.       As     matters     Stand,     there    is 

plies  the  purebase-money  to  the  expenses  incurred  in  a  I  nnihino-    tn    I#»afl     ii<i    tr»    «iinrw^<w    ihat  the 
suit  undertaken  and  found,  in  fact,  to  be  for  the  benefit    ^\^^^^  ,  "l  ^f^-     "^  S."PPOfe    ">«  "« 

of  the  whole  property,  the  sale  is  valid.  I  Prmcipal    Sadder    Ameen  s    attention  was 

,,    , ,  „     ^  I  ever  drawn  to  the  fact  that  their  father,  and 

Macpherson,  J.— These  two  appeals,  Nos. ;  not  Duryah  Lall,  was  alleged  lo  haw  been 

3227  and  3252,  are  from  one  judgment.  The    their  guardian  at  the  time  when  the  sale  was 

suit  IS  brought  to  recover  possession  of  cer-    made 

toin  property  under  a  kobalah,  dated  May  But  supposing  that  the  father  uiis  aliiie 
1861,  which  was  executed  by  the  defendant  at  that  time,  it  appears  to  me  that,  if 
Dur)'ah  Lall  for  himself  and  as  guardian  of  Duryah  Lall  was  de  facto  acting  in  the  mat- 
his  minor  brothers,  the  defendants  Gunga  ter  as  the  guardian  of  his  brothers,  the 
Pershad,  Hur  Pershad,  and  Chooa  Lall.  plaintiff's  title  would  not  be  bad  so  far  as 
Duryah  Lall  s  defence  is  that  he  did  nol  that  objection  is  concerned, 
execute  the  bill  of  sale  at  all.  The  defence  ;  In  Hunooman  Pershad  Pandays  case  {VI. 
of  his  brothers  IS, /ri//,',  that  Duryah  Lall  Moore's  Indian  Appeals,  page  393):  their 
never  e.xecuted  the  deed  of  sale;  and,  wr.W/,.,!  Lordships  of  the  Privy  Council  c.xpressed 
that,  If  be  did  execute  it,  his  act  is  not  bind-  the  opinion  that  a  sale  made  by  a  rf^/«" 
mg  upon  them.  The  appeal  No.  3252  is  by  ,  guardian  under  pressing  necessity  would  be 
Duryah  Lall  who,  both  the  Lower  Courts  .  iood.  Their  Lordships  say:  "Under 
having  found  against  him  as  to  the  fact  of .  "  the  Hindoo  law,  the  right  of  a  honA-jii' 
his  having  sold  the  property  to  the  plaintiff,  "  incumbrancer,  who  has  taken  from  a  it- 
contends  thafthe  judgment  of  the  Lower  '  ^^  facio  manager  a  charge  on  lands,  created 
Appellate  Court  is  insufficient,  inasmuch  as  1  "  honestly  for  the  purpose  of  saving  the 
It  does  not  show  that  the  Principal  Sudder  ■  "  estate,  or  for  the  benefit  of  the  estate,  is 
Ameen  took  into  consideration  all  the  evi- 1  »  not  (provided  the  circumstances  wonid 
dence  adduced  by  the  defeiidant.  There  is  "  support  the  charge  had  it  emanated 
nothing  whatever  m  this  objection:  for  there  ,  "  from  a  de  faclo  and  de  jure  managet) 
IS  nothing  to  show  or  to  lead  me  to  suppose    "affected    by  the   want  of  imion  of  ««« 


that  the  evidence  upon  this  issue  has  not 


been  fully  considered  by  the  Lower  Appellate   present    instance,    the    Principal    Sudder 


"  de  facto  with  the  de  jure  title."    In  ll« 
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Ameen  finds  as  a  fact  that  Daryah  1^11,  for 
kimself  and  as  guardian  of  bis  minor  bro- 
thers, executed  the  kobalab,  and  that  the 
coaudeFalion-money  was  fully  paid  ;  and  it 
is  clear  from  the  judg^nent  of  the  Principal 
jSndder  Ameen  that  Dnryah  Lall  was 
acting  OS  Ht-facto  guardian  of  his  minor 
I  brothers. 

There  remains  the  question,  whether  any 
sufficient  necessity  for  the  sale  has  been 
proved.  As  regards  this  point,  their  Lord- 
ships of  the  Privy  Council  observe  (in 
Hunooman  Pershad  Panday's  case)  that, 
'*  where  the  charge  is  one  that  a  prudent 
•*  owner  would  make  in  order  to.  benefit  the 
^  estate,  the  bond-fide  lender  is  not  affected 
by  the  precedent  mismanagement  of  the 
estate.  The  actual  pressure  on  the  estate, 
"^  the  danger  to  be  averted,  or  the  benefit  to 
"  be  conferred  upon  it,  is  the  thing  to  be 
"  r^arded.  But  of  course,  if  that  danger 
**  arises  or  has  arisen  from  any  misconduct 
**  to  which  the  lender  is  or  has  been  a  party, 
**  he  cannot  take  advantage  of  his  own 
"  wrong  to  support  a  charge  in  his  own 
*'  favor  against  the  heir,  grounded  on  a  ne- 
"  cessitj'  which  his  wrong  has  helped  to 
••  cause.  Therefore  the  lender,  unless  he  is 
**  shown  to  have  acted  oiald  fide,  will  not  be 
I*'  affected,  though  it  be  shown  that  with  bet- 
'  ter  management  the  estate  might  have  been 
'*  kept  free  from  debt." 

In  the  present  case,  the  Lower  Appellate 
Court  says :  "'  In-  this  case  the  guardian,  in 
'*  order  to  save  an  entire  property  which 
**  was  in  danger  of  being  ruined,  sold  a 
"  portion  thereof,  and  thus  saved  the  entire 
^*  property ;  that  is  to  saV,  he  saved  it  by 
**  selling  a  part  of  it,  and  applying  its 
*-*  purchase-money  to  the  expenses  incurred 
'in  a  suit  brought  as  against  the  whole 
"  estate.  This  was,  therefore,  an  act  every 
'*  way  beneficial  to  the  minor,  and  conse- 
**  quenlly  the  sale  of  his  share  by  his  guard- 
••  ian  is  fit  to  be  held  valid  by  the  Court." 
There  is  an  express  finding  here  that  the 
sale  to  the  plaintiff  was  beneficial  to  the 
estate,  and  that  the  necessity  which  called 
for  It  arose  out  of  a  suit  which  was  pending 
at  the  time.  It  appears  from  the  statement 
oC  the  pleader  for  the  special  appellants 
that  that  suit  was  brought  by  Duryah  Lall 
for  himself  and  for  his  minor  brothers  in 
order  to  have  it  declired  that  a  certain 
tenure  set  up  by  one  Raot  Suhay  was  not  a 
nokarruree  tenure,  and  that  Duryah  Lall 
was  eventually  successful  in  that  suit. 
This  being  so,   an  i    the   Lower  Appellate 


Court  having  found  as  a  fact  that  the  bring- 
ing of  the  suit  was  beneficial  to  the  whole 
estate,  we,  sitting  in  special  appeal,  cannot 
say  that  there  is  anything  wrong  in  that 
finding,  merely  on  a  consideration  of  the 
possibility  that  \\  might  have  been  equally 
beneficial  to  the  estate,  if  the  suit  had  not 
been  instituted  till  the  minor  brothers  had 
attained  their  full  age. 

On  the  whole,  the  I^wer  Appellate  Court, 
finding  as  a  fact  that  the  deed  of  sale  was 
executed  by  Duryah  Lall  for  himself,  and  as 
de-facto  guardian  of  his  brothers,  and  the 
Court  further  finding  that  full  consideration 
was  paid,  and  that  the  money  paid  was  ap- 
plied for  the  benefit  of  the  property,  and 
that  the  transaction  was  beneficial  to  the 
minors  —  the  judgment  of  the  Ix)wer  Ap- 
pellate Court  must  be  upheld,  and  both  the 
special  appeals  must  be  dismissed  with 
costs. 

Bayley,  J, — I  concur. 


The  3rd  July  1868. 
Present : 

The  Hon'ble  G.  Loch  and  F.  A.. Glover, 

Judges, 

Enhancement^liokumiree  lease— Non*prodae- 
tion  of  potcah— DakhiUh. 

Cases  Nos.  3271,  3272,  3274,  3275,  and 

3276  of  1867. 

Special  Appeals  from  a  decision  passed  by  the 
yudicial  Commissioner  of  Chota  Nag  pore  ^ 
dated  the  2nd  September  186^,  affirming  a 
decision  passed  by  the  Deputy  Commission- 
er of  that  District^  dated  the  lyth  June 

Messrs.  R.  Watson  and  Co.  (Plaintiffs), 

Appellants^ 

versus 

Anjunna  Dossee  and  others  (Defendants), 

Respondents, 

Messrs.  R.  T.  Allan  and  7.  5*.  Rochfort 
for  Appellants. 

Baboos  Ashootosh  Dhur  and  Nubo  Kishen 
Moofierjee  for  Respondents. 

In  a  suit  for  enhancement  of  rent  where  defendants 
plead  a  mokurruree  lease  of  a  date  subsequent  to  the 
Decennial  Settlement,  but  file  00  pottah,  the  existence 
of  the  tenure  must  be  proved  by  evidence ;  dakhilahs 
or  posT^esKion  under  color  of  these  for  20  years  not  en> 
titans'  them  to  exemption. 

Glover y   J. — Thesr    were    suits   brought 
by  Messrs.  Watson  and  Co.   as  farmers  of 
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Court  has  full  power  to  do  complete  justice 
between  them.  We  think  that,  on  the  state 
of  facts  disclosed  by  the  plaint  and  the  writ- 
ten statements  of  the  defendants,  the  plaintiff 
has  made  out  no  title  to  sue  alone  for  one 
moiety  of  the  rent.  She  ought  to  have  sued 
together  with  her  sister  for  the  whole  rent, 
and  if  she  could  not  induce  her  sister  to 
become  plaintiff  with  her,  then  she  might 
probably  have  made  her  sister  a  defendant. 
At  any  rate,  if  this  could  not  be  done  in  the 
Revenue  Court,  she  would  have  her  remedy 
in  the  Civil  Court.  She  could  there  have 
sued  her  sister  and  the  present  defendants 
for  an  apportionment  of  the  rent  between 
herself  and  sister  according  to  their  respect- 
ive beneficial  interests  therein.  But  this 
course  has  not  been  taken.  The  defendants 
are  quite  justified  in  urging  that  they  would 
not  be  safe  if  they  paid  either  the  whole  or 
any  specified  share  of  the  rent  to  the  plaint- 
iff. Any  llecision  which  should  be  come  to 
on  the  record,  as  it  at  present  stands,  could 
not  possibly  affect  any  right  which  Pudma- 
butee,  the  sister,  enjoys  either  jointly  with, 
or  separately  from,  the  plaintiff.  We  think, 
therefore,  that  the  Lower  Court  was  right  in 
saying  that  the  plaintiff  had  made  out  no 
title  to  sue  alone,  or  to  sue  without  making 
her  sister  a  party  to  the  suit. 

It  has  been  pressed  upon  us  by  the  pleader 
for  the  plaintiff  that  the  Court  itself,  upon 
becoming  cognizant  of  the  state  of  the  re- 
cord relative  to  .the  plaintiff's  cause  of  ac- 
tion, ought  to  have  added  Pudmabutee  as  a 
party.  This  argument  is  based  upon  the  as- 
sumption that  the  Deputy  Collector  has  the 
power  which  the  Judge  of  a  Civil  Court  has 
in  this  respect,  by  reason  of  the  provisions 
of  Section  73  of  Act  VIII.  of  1859.  It  is 
not  necessary  now  for  us  to  determine  judi- 
cially whether  the  Deputy  Collector  has  the 
authority  which  is  given  to  the  Civil  Courts 
by  Section  73,  Act  VIII.  of  1859.  ^"^  as- 
suming for  a  moment  that  he  has  such  author- 
ity, we  observe  that,  in  this  case,  he  was 
never  asked  by  the  plaintiff  to  exercise  his 
discretion  in  the  matter,  and,  on  the  contrar)% 
one  of  the  grounds  of  appeal  to  this  Court 
is  substantially  Jo  the  effect  that  it  was  per- 
fectly unnecessary  in  this  suit  that  Pudma- 
butee should  be  made  a  party  at  all,  and  that, 
consequently,  the  decision  of  the  Deputy 
Collector,  founded  as  it  is  upon  the  fact  of 
her  not  being  a  party,  is  wrong  in  law.  But 
even  had  he  been  asked  by  the  party  to  ex- 
ercise his  power  of  adding  another  person  to 
the  record,  either  as  plaintiff  or  defendant, 
and  had  he  refused  to  do  so,  we  think  that! 


under  the  ruling  of  this  Court,  we.  as  a 
Court  of  appeal,  would  have  no  power  to 
interfere  with  his  discretion,  alwa^'s  except* 
ing,  of  course,  any  case  in  which  we  might 
see  that  this  discretion  had  been  exercised 
capriciously,  or  that  it  was  otherwise  abso- 
lutely necessary  for  the  purpose  of  doing 
justice  between  the  parties,  that  the  addi- 
tional person  should  be  put  upon  the  record. 
We  have  no  cause  whatever  for  saying  thai, 
had  the  Deputy  Collector,  under  the  cir- 
cumstances of  this  case,  judicially  exercised 
his  discretion,  and  refused  to  add  Padmabaiee 
as  a  party,  he  would,  in  so  doing,  have 
acted  capriciously,  or  in  such  a  wa}-  as  to 
endanger  the  proper  adroini3tratioD  of  justice. 
We,  therefore,  think  that  this  argument 
of  the  plaintiff's  pleader  ought  not  to  induce 
us  to  remand  the  case. 

On  the  whole,  we  are  of  opinion  thai  the 
Deputy  Collector  was  right,  and  that  the 
plaintiff's  suit  was  correctly  dismissed.  Wc 
dismiss  the  appeal  with  costs. 


The  3rd  July  1868. 

Present : 

The  Ilon'ble  G.  Loch  and  F.  A.  Glover. 
^  Judges, 

Suit  for  rent — Intervention  by  farmer. 

Cases  Nos.  3277  and  33>9  of  1867  under 
Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  liy  the 
Judge  of  MoBrshedabad,  daied  the  2ph 
August  i86*j,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  26th  June  1867,         % 

Jumarut  Mundul  and  others  (Defendants), 

Appellants, 

versus 

Nil  Kant  Sircar  (Plaintiff),  Respondent. 

Messrs,  R,  T.  Allan  and  7.  S.  Rochfort 
for  Appellants. 

Bahoos  Sreenath  Doss  and  Ashootosh 
Chatlerjee  for  Respondent. 

N  inshtuted  a  suit  for  rent  against  7 »  — "*  J''!*^?^ 
that  he  was  not  in  possession,  having  sold  hts  jotcto  M  . 
tvho  contended  that  A^  was  entitled  to  recover  on  y  a 
moiety  of  the  rent,  the  other  half  being  due  to  Jf  (the 
joint- putnecdar  with  plaintiff),  from  whom  H  had  token 

a  farming  lease.  *       . ,    ,        n     ^j  *     ..^.- 

Held  that  defendant  should  be  *"ov;«V***f"''^ 
that  he  was  not  in  possession  ;  and  if  ^w  »«  *»** 
allowed  to  appear  as  an  intcrvenor.  there  could  be  i» 
obiection  to  H'"*  l)cing  allowed  to  do  so»  as  denvinfr  hi^ 
title  from  M.  and  to  kSo w  that  plaintiff  had  not  received 
Uie  whole  uf  the  rent. 
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Ijo<k^  J. — In  these  cases,  Nil  Kant  Sircar 
sued  Jumarat  Mandai  for  rent.  He  replied 
that  be  bad  sold  his  jote  to  Watson  and  Co., 
tnd  was  not  in  possession.  Watson  and  Co. 
contended  that  they  were  in  possession,  but 
that  Nil  Kant  was  entitled  to  recover  only 
a  moiety  of  the  rent,  the  other  half  being 
doe  to  Monobura  Do&see,  the  ipint-putnee- 
dar  with  plaintifF,  from  whom  Watson  and 
Co.  bad  taken  a  farming  lease  of  her  half  of 
the  patoee.  Watson  and  Co.  are,  therefore, 
in  the  two-fold  position  of  farmers  of  Mono- 
btua  Do6see*s  half  of  the  putnee  and  of 
tenants  of  the  holding  the  rent  of  which  is 
demanded  by  the  plaintiff. 

Monobura  Dossee  intervened,  but  her 
inlcnention  was  disallowed,  as  she  admitted 
thai  she  had  given  her  share  of  th^  putnee 
in  farm  to  Watson  and  Co. 

\Val>on  and  Co.  were  not  allowed  by  the 
judge  eiiher  to  appear  as  inlervenors  or  to 
defend  the  suit  as  tenants,  the  judge  hold- 
ing that  they  did  not  seek  to  appear  in  the 
former  capacity,  and  that  they  could  not  be 
added  as  parties  interested  in  the  suit,  the 
provisions  of  Act  X.  not  permitting  such 
persons  to  be  made  parties  to  the  suit. 

We  think  the  Judge  has  taken  a  wrong 
view  of  this  case.  The  defendant  Jumarut 
should  be  allowed  to  prove,  if  he  can,  that  he 
is  not  in  possession,  and  not  liable  for  the 
rent;  and  if  Monobura  be  not  allowed  to  ap- 
pear as  an  intervenor,  there  can  be  no  objec- 
tion to  Watson  and  Co.  being  allowed  to 
appear  in  that  capacity  as  deriving  their  title 
froB  her  as  set  forth  in  their  petition^  and 
shoving  that  the  plaintiff  has  not  received 
the  whole  of  the  rent  which  he  claims. 

The  case  is  remanded  for  disposal  with 
reference  to  the  above  remarks. 


The  3rd  July  1S68. 
Present : 

The  llonble  L.  S.  Jackson  and  Dwarkanath 
Mitter,  Judges. 

ICahoawdaii  law— Pre-emption— The  Hedaya. 

Case  No.  104  of  1868. 

Sfnt  lal  Appeal  from  a  decision  passed  by  the 
Judge  of  :Sylh€i,  dated  the  ulh  Novem- 
iter  /86j,  reversing  a  decision  passed  by 
the  Mo^nsiff  of  thai  District,  dated  the 
;M  March  i86j. 


Abdool  Guffoor  (Defendant),  Appellant, 

versus 

Mussamut  Noor  Banoo  (Plaintiff), 
Respondent, 

Baboo  Debendro  Narain  Rose  for 
Appellant. 

Baboo  Grish  Chunder  Ghose  for 
•  Respondent. 

Plaintiff  sued  to  enforce  her  right  of  pre-cmptiun  in 
regard  to  property,  sold  as  belonging  to  several  co-  • 
sharers,  some  of  whom  were  minors ;  the  deed  of  sale  con- 
taining a  stipulation  that,  if  the  minors,  on  coming  of 
age,  should  refuse  to  ratify  the  sale,  the  other  vendors 
would  compensate  the  purchasers  for  any  loss  they 
might  suffer.  The  suit  being  dismissed,  plaintiff  ap-  * 
pealed,  and  elected  in  the  Appellate  Court  to  withdraw 
her  claim  so  far  as  the  interests  of  the  minors  were 
concerned. 

Held  that  this  withdiawal  entirely  invalidated  the 
plaintiff's  claim  to  enforce  the  right  of  pre-emption. 

By  the  Hedaya,  where  several  purchase  from  one, 
the  Shafee  may  take  the  proportion  of  any  one  of 
them ;  but  where  one  purchases  from  several,  the 
Shafee  may  take  or  relinquish  the  whole,  but  not  any 
particular  share  or  proportion. 

Jackson,  J. — It  appears  to  us  that  the 
decision  of  the  Judge  in  this  case  cannot  be 
maintained. 

The  plaintiff  sued  to  enforce  her  right  of 
pre-emption.  Her  allegation  was  that,  hear- 
ing that  the  property  in  dispute  had  been 
sold  on  the  13th  of  November  1866  by 
Abdool  Guffoor,  Nichut  Ram,  Bindabun, 
Doolung  Dassee,  and  Sooburna  Dassee,  the 
defendants,  she,  on  the  next  day,  immediately 
on  receiving  the  news,  complied  wfth  the 
requirements  of  the  INIabomedan  law,  and  as- 
serted her  right,  and  therefore  she  sues  to 
enforce  that  right. 

It  appears  that  the  property  had  been  sold 
as  belonging  to  several  co-sharers,  certain 
of  whom  'Were  minors,  the  other  vendors 
claiming  to  act  on  their  behalf ;  and  the 
deed  of  sale  contained  a  stipulation  that,  if 
the  minors,  on  coming  of  age,  should  refuse 
to  ratify  the  sale,  the  other  vendors  would 
compensate  the  purchasers  for  any  loss  that 
they  might  suffer. 

The  first  Court  dismissed  the  plaintiff's 
suit,  holding  that  she  was  not  entitled  to 
enforce  the  right  she  claimed. 

On  appeal,  the  judge  was  of  opinion  that 
the  claim  to  the  properly  could  not  be  en- 
forced as  regarded  the  shares  of  the  mmor 
vendors,  and  he  allowed  the  case  to  stand 
over  for  thirty  days  to  let  the  plaintiff 
withdraw  her  claim  so  far  as  the  interests 
of  the  minors  were  concerned.  The  plaint- 
iff elected  to  do  so,  and  the  Judge  allowed 
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the  plaint  to  be  amended,  so  as  to  ask  the 
plaintiff's  right  of  pre-emption  to  be  enforced 
only  as  regarded  the  rights  of  the  vendors 
who  were  of  full  age. 

It  seems  to  us  that  this  withdrawal  entirely 
invalidates  the  plaintiff's  claim  to  enforcing 
the  right  of  pre-emption. 

If  she  elects  to  enforce  her  right  of  pre- 
emption, she  must  take  the  bargain  with  all 
its  advantages  and  risks ;  and  as  she  has 
thought  fit  to  prosecute  her  claim  only  as 
regards  the  shares  which  are  safe,  such  act 
of  her  invalidates  the  whole  claim. 

We  cannot  shut  our  eyes  to  the  fact  that 
this  proceeding  was  not  spontaneous  on  the 
part  of  the  plaintiff,  but  suggested  by  the 
expressed  opinion  of  the  Judge  ;  and  it  does 
appear  probable  that  the  plaintiff,  in  sub- 
mitting to  that  suggestion,  yielded  to  an  in- 
fluence which  she  thought  herself  unable 
to  resist.  But,  however  the  idea  may  pre- 
sent itself  to  our  minds,  we  are  not  at  liber- 
ty to  give  effect  to  mere  surmise,  and  to  dis- 
regard what  the  plaintiff  has  deliberately 
done  in  having  elected  to  amend  her  plaint. 
I  am  very  doubtful  whether  the  plaintiff 
could  properly  be  allowed  to  amend  her 
plaint  at  that  stage  of  the  proceedings,  and 
it  sfeems  proper  that,  in  the  Appellate  Court, 
the  plaintiff  should  stand  or  fall  by  the 
case  with  which  she  came  into  Court  origi- 
nally. 

The  judgment  of  the  Lower  Appellate 
Court  must,  therefore,  be  reversed,  this  ap- 
peal must  be  decreed,  and  the  plainlifl's 
suit  dismissed,  but,  under  the  circumstances, 
I  would  make  no  order  as  tg  costs. 

Miiier,  J. — I  entirely  concur  with  my 
learned  colleague.  I  think  the  plaintiff  ought 
not  to  be  permitted  to  split  up  the  bargain 
entered  into  by  the  special  appellant's  ven- 
dors into  two  parts,  and  then  to  enforce  her 
claim  as  to  one  part,  and  to  renounce  the 
other. 

It  has  been  said  that  there  were  various 
parties  interested  in  the  property  in  dispute, 
and  that  it  was  consequently  at  the  option 
of  the  plaintiff  to  enforce  her  claim  with 
respect  to  the*  share  of  any  one  of  the 
other  vendors,  and  to  abandon  her  claim 
of  the  shares  of  the  other  vendors,  though 
all  these  shares  have  been  transferred 
under  OQe  and  the  same  contract. 

The  Hedaya,  Book  38,  Chapter  IV.,  page 
606,  lays  down  that,  **  if  five  persons  purchase 
*'  a  bouse  from  one  man,  the  Shafee  may  take 
♦*  the  proportion  of  any  one  of  them.    If,  on 


''  the  contrary,  one  man  purchase  a 
''  from  five  persons,  the  Sha/ei  may  eii 
"  take  or  relinquish  the  whole,  but  is  not  en] 
"  titled  to  take  any  particular  share  or 
"  portion.  The  difference  between  these  U\ 
"  cases  is  that,  if,  in  the  latter  instance,  th< 
''  Shafee  were  allowed  to  claim  a  part. 
*' would  occasion  a  discrimination  in  ih< 
"  bargain  to  the  purchaser,  and  be  prodnai^ 
''of  very  great  inconveniences  to  htm 
''  whereas,  in  the  former  instance,  the  Shaft< 
""  being  merely  the  substitute  of  one  of  tl 
*'  five  purchasers,  no  discrimination  in 
•^bargain  is  occasioned.' 

As   this   case   falls   expressly   within   tl 
principle  laid  down  in  the  passage 
cited,  the  special  appeal  ought  to  be  decreet 
but  without  costs,  under  the  circamstanc( 
mentioned  by  my  learned  colleague. 


The  6ih  July  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  (J. 
Macpherson,  fudges. 

Judgment  in  resumption-suit— Evidence. 

Case  No.  3298  of  1867. 

Special  Appeal  from  a  decision  passed  h 
the  Principal  Sudder  Ameen  0/  Weii 
BurdiCan^  dated  the  loth  September  j86j\ 
reversing  a  decision  passed  by  the  Atooi 
siff  of  that  District^  dated  the  ayth  Novem- 
ber 1866, 

Moha  Moya  Dossee  (Delendant),  AppeUani\ 

versus 

Joodishtir  Deb  (Plaintiff),  Respondent. 

Baboo  Tartu knath  Dutt  for  Appellant. 

Baboo  Poor  no  Ch  under  Mookerjee  for 
Respondent. 

In  a  suit  for  lands  claimed  as  orij^inally  bclon^nz  t'l 
a  lakheraj  holdinj^f  of  plaintiff's  ancestor,  which  naJ 
been  resumed  by  the  zemindar,  who  aftemvards  causd) 
it  to  be  sold  in  execution  of  a  decree  as  the  lakkertt) 
of  his  debtor,  it  was  held  that  the  judgment  in  th« 
resumption-suit  was  no  evidence  of  plaintiff^s  title  as 
against  the  auction>purchaser  (defendant),  who  had 
been  no  party  to  the  suit. 

Bavley^  y.— This  case  must  be  remanded 
for  re-trial  as  to  the  plaintiff's  title,  in  regard 
to  which  neither  of  the  Courts  below  has 
made  any  proper  adjudication. 

The  plaintiff  sues  for  the  lands  in  dispute 
as  originally  belonging  to  a  lakheraj  holding 
of  his  ancestor,  which  had  been  resumed  by 
the  zemindar.    That  zemindar  is  also  the 
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decree^holder  who  caused  a  sate  of  the  lands 
IS  the  lakheraj  of  his  debtor,  at  which  sale 
the  defendant  Moha  Moya  became  the 
purchaser. 

The  Brst  Court  found  the  plaintiff's  pos- 
session not  proved,  and  dismissed  the  suit. 

The  Lower  Appellate  Court  gave  the 
plaintiff  a  decree,  finding  upon  the  strength 
of  copies  of  certain  judgments  in  the  pre- 
vious resumption-suit  that  plaintiff's  title 
vas  proved,  and   upon  other  evidence  that 

pbintilf's  possession  was  shown. 

• 

The  defendant  appeals  specially,  and  her 
pindcr  contends  that,  as  she  is  an  auction- 
purchaser,  and  no  party  to  the  zemindar's 
nsufflplion-suit«  the  judgment  in  that  suit 
coald  be  no  evidence  against  her,  and  that 
the  plaintiff  has  obtained  a  decree  from  the 
Ijower  Appellate  Court  without  any  evidence 
of  bis  title  at  all.  Further,  that  a  mere 
finding  of  possession  is  not  suf!icient  to  justi- 
fy 1  verdict  for  plaintiff  in  the  present  case. 
The  special  appellant  also  takes  objection 
to  the  incorrect  view  by  the  Ix)wer  Ap- 
pellate Court  as  to  any  support  being  given 
io  plaintiff's  case  of  alleged  possession  by 
the  local  enquiry. 

I  am  of  opinion  that  the  title  of  the  plaint-  ' 
iif  rested  upon  his  holding  the  lands  in  dis- 
pute as  resumed  hkkiraj,   which   was  al- 
leged, and  had  to  be  proved  by  him  ;  and  that 
the  Lower    Appellate  Court    should    have  , 
found  plaintifif's  title    proved  on  legal  evi- 
dence before  a  decree  was  pronounced  in  his  , 
fa\t)r.    The  resumption- judgment  might  be 
hioding  as  against  the  decree-holder,  who 
was  the  same  person  as  the  zemindar ;  but  1 
it  could  be  no  evidence  of  plaintiff's  title  as 
against  an   auction-purchaser,  who  was  no 
party  to  the  resumption- suit! 

The  Lower  Appellate  Court  does  not  seem 
lo  rely  upon  any  other  evidence  as  to  the 
plaim'iff's  title.  In  this  view  of  the  case,  it 
most  be  remanded  to  the  Ix)wer  Appellate 
Court  to  consider  whether  the  plaintiff's  title 
has  heen  proved  either  by  evidence  of  right 
w  by  evidence  of  such  long  possession  as  in 
cat^  of  this  nature  may  be  sufficient  proof 
o<  title.  The  I^wer  Appellate  Court  must 
also  consider  whether  the  Civil  Court 
Ameen'*  local  enquiry  does  support  the 
pbimilf's  alleged  possession. 

Mcpherson.  J. — I  concur  in  the  order  of 
»    remand. 

'  Vol  X. 


The  6th  July  1868. 

.    Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yustice,  and  the  Hon'ble  Dwarkanalh 
Mitter,  Judge. 

Right    of    occupancy— Sub-letting    does    not 
transfer  such  nght— Section  6,  Act  X.,  1859. 

Case  No.  3357  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Dacca,  dated  the  2jrd  September  i86y, 
reversing  a  decision  passed  by  the  Moonsiff 
of  that  District,  date  I  the  28th  December 
1866, 

Haran  Chunder  Paul  (Plaintiff),  Appellant, 

versus 

Mookta  Soonduree  and  others  (Defendants). 

Respondents. 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

I      Baboo  Onookool  Chunder  Mookerjee  for 

Respondents, 

A  rvot,  by  merely  subletting  his  land,  does  not 
1  trans^r,  nor  does  his  sub-lessce  therel)y  frain,  any  right 

of  occupancy,  the  rule  laid  down  in  Section  6,  Act  X.  of 
!  1S59,  not  apply ing*-,  as  respects  the  actual  cultivator,  to 
■  land  sub-let  lor  a  term  of  years  by  a  ryot  having  a  right 

of  occupancy. 

Peacock^  C,  J. — We  think  that  this  case 
must  go  back  to  the  Principal  Sudder  Ameen 
to  try  whether  the  plaintiff  had  a  right  of 
occupancy.  The  substance  of  the  plaint 
is  that  the  plaintiff,  by  reason  of  the  pottah 
and  of  the  holding  under  it  by  his  father 
and  by  himself,  acquired  a  right  of  occu- 
pancy ;  that  he  under-let  the  land ;  and 
that  the  plaintiff  in  the  rent-suit  recovered 
the  rent  from  his  ryots.  The  issues  which 
were  laid  down  by  the  Moonsiff  were,  ist, 
whether  or  not  the  disputed  land  of  the 
share  was  held  by  plaintiff  as  his  ryotee 
right  appertaining  to  the  jumaye  land  alleg- 
ed by  him,  and  whether  the  pottah  was 
genuine  or  not,  and,  2ndly,  whether  or  not 
the  plaintiff's  jumaye  right  has  been  injured 
by  the  rent-decree. 

There  is  no  doubt  that,  if  the  plaintiff  had 
a   right  of  occupancy,    and  ryots  holding 
under  him  have  been  compelled  to  pay  rent 
10  the  defendant,  the  plaintiff's  right. has  been 
injured  by  the  rent-decree.      The  real  ques- 
tion to  be  tried,  therefore,  is  whether  the 
pottah  and  the  holding  under  it  by  the  plaint- 
iff  and   his   father,   or   both   of  them,   did 
create  a  right  of  occupancy  in  the  plaintiff. 
I  Although  the  pottah  may  not  have  amount- 
ed to  a  perpetual  ryotee    lease,  a  holding 
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under  it  for  1 2  years,  if  proved,  would  create 
a  right  of  occupancy. 

The  Principal  Sudder  Ameen  who  tried 
the  case  did  not  correctly  understand  the 
effect  of  a  right  of  occupancy.  He  says 
"  that  a  right  of  occupancy  is  not  trans- 
"  ferable,  and  that  the  plaintiff's  posiiipn 
"  was  similar  to  that  of  a  tenant-at-will, 
"  whose  interest  and  tenancy-at-will  are 
"  determined  by  his  quilting  the  land." 
But  the  plaintiff  did  not  transfer  any  right 
of  occupancy,  if  he  merely  sub-let  the  land  to 
ryots  to  hold  under  him.  It  is  expressly 
provided  by  Section  6  of  Act  X.  of  1859 
that  the  rule  therein  laid  down  does  not,  as 
respects  the  actual  cultivator,  apply  to  land 
sub-let  for  a  term  of  years  by  a  ryot  having 
a '  right  of  occupancy.  It,  therefore,  re- 
cognizes the  right  of  a  ryot  having  a  right 
of  occupancy  to  sub-let  the  lands  \^  hich  he 
holds,  although  the  ryot  holding  under  him 
does  not  gain  aright  of  ^occupancy  as  against 
him.  If  the  plaintiff  had  a  right  of  occu- 
pancy, his  interest  was  not  determined  by 
under-letting  ihe  land,  or  by  putting  any 
other  person  into  possession  of  it  as  his 
lyot. 

In  determining  whether  the  plaintiff  had  a 
right  of  occupancy  or  not,  the  holding  of 
his  father  must  be  taken  into  consideration 
by  virtue  of  the  last  Clause  of  Section  6. 

The  decision  of  the  Lower  Appellate  Court 
must  be  reversed  with  costs,  and  the  case 
remanded  to  the  Principal  Sudder  Ameen,  to 
be  re-tried  upon  the  merits,  having  regard  to 
the  above  remarks. 


The  6th  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  Jackson, 

ytidges. 

Jurisdiction— Right  to  profits  from  ceremonies 

at  cremation. 

Case  No.  230  of  1868. 

Special  Appeal  froin  a  decision  passed  by 
ihe  Second  Principal  Sudder  Ameen  of 
llooghly,  dhitd  ihe  tiih  January  1868. 
reversing  a  decision  passed  by  ihe  Sudder 
Ameen  of  ihat  Disirici,  dated  ihe  26ih 
August  iSSj, 

Becharam  Banerjee  (one  of  the  Defendants), 

Appellant, 

versus 

Sreemuttee  Thakoormonee  Debia  (Plainiiff), 

Respondent, 


Baboo  Obhoy  Churn  Rose  for  Appellant. 

Baboo  Tara  Prosunno  Mookerjee  for  Re- 
spondent. 

The  obligation  upon  Jujmans  to  employ  a  particalar 
purolteet  to  perform  tKe  ceremonies  at  the  bumiujir  q£ 
Hindoo  Iiodics  may  be  a  matter  of  conscience,  and  m^ 
one  which  a  Court  of  law  ran  enforce  ;  but  the  qoestknt 
of  the  rig^ht  to  enjoy  the  joint-profits  accruing  from  the 
performance  of  such  ceremonies  is  cognizable  bj  a 
Civil  Court. 

Kemp,  J, — ^This  is  a  somewhat  pecttliar 
case.  The  plaintiff  sued  on  the  allegatioii 
that  her  husband,  as  one  of  four  brodiefs. 
had  a  right,  in  turn  with  his  brothers,  to  per^j 
form  certain  ceremonies  consisting  of  recitingj 
muntr.'sat  a  particular  ghaut  on  the  occa*| 
sion  of  the  burning  of  Flindoo  bodies, 
turn  claimed  was  for  seven  days  in  lh« 
month.  The  plaintiff  states  that  her  husband 
enjoyed  this  right  during  his  lifetime,  and 
she  also  after  his  decease,  until  she  was 
prevented  from  exercising  that  right  by  the 
defendant  Becharam. 

wSome  of  the  defendants  admits  her  right, 
and  the  contest  is  mainly  as  between  her 
and  Becharam. 

The  Principal  Sudder  Ameen,  a  Hindoo 
gentleman  and  a  Brahmin,  in  a  carefully 
considered  judgment,  has  found  that  the 
right  of  the  plaintiff's  husband  to  a  paldh,  or 
turn  in  performing  the  ceremonies,  clam- 
ed by  the  plaintiff,  is  not  denied  by  the  de- 
fendants. He  also  found  on  the  evidence  that 
the  accusation  made  by  the  defendant,  that 
the  plaintiff  was  not  a  chaste  woman,  was  un- 
founded. He  decreed  the  plaintiff's  case,  and. 
as  the  defendant  did  not  file  his  accoant- 
book,  the  Principal  Sudder  Ameen  fixed 
the  mesne-profits  at  60  rupees,  instead  of 
240  originally  claimed  by  the  plaintiff. 

In  special  appeal  it  is  contended  that  the 
decision  of  the  Principal  Sudder  Ameen  is 
wrong,  firsty  on  the  ground  that  the*  suit 
was  one  which  was  not  cognizable  by  the 
Civil  Courts;  and,  secondly,  that  the  Princi- 
pal Sudder  Ameen  has  come  to  a  wrong 
finding  on  the  question  of  mesne- profits. 

A  decision  of  this  Court,  dated  the  22nd  of 
October  1862,  published  in  Hay's  Reports, 
pages  365  and  366,  has  been  quoted  by  th<f 
pleader    for    the    special    appellant.     That 
decision  laid  down  this  principle,  that  the 
obligation  upon  Jufmans  to  employ  a  parti- 
cular puroheei  is  a  simple  matter  of  con- 
j  science,  and  not  an  obligation  that  a  Court 
j  of  law  can  enforce.     We  are  not  preparet^ 
,  to  dissent  from  that  proposition,  but  hi  this 

'  case  it  ii  not  denied  ihat  the  four  brother?. 

* 
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amongst  whom  was  the  plainliff' s  husband, 
bad  a  joint  right  in  the  performance  of  the 
ceremonies  alluded  to*  above,  and  in  the 
profits  thereby  accruing  to  them.  The 
parties  frequenting   a  ghaut    for   the   par- 


Small  Causes,  it  not  being  a  suit  for  the 
recovery  of  damages  on  account  of  alleged 
personal  injury,  nor  fbr  actual  pecuniary 
damages  resulting  from  such  injury.  We, 
therefore,  think  that  the  special  appeal  may 


parties  frequent  ng  a  ghaut  for  the  pur-  mereiore,  minn  ui«i  u.c  =.p^v.-.  -^k---  .-"-v 
^  of  bu/nlng  thlir  deil.  could  not  perhaps  \  proceed.  The  suit  was  for  damages  la.d  at 
bTobliged  to  employ  a  particular  puroheel ;  Rupees  150.  It  was  alleged  that  the  defend- 
l!.  .u'r  u '-  »^V:"-„  ,^A^  with  iK^  n.,^e-    ants  brouuht  a  false  and  malicious  charge  of 


but  that  has  nothing  to  do  with  the  ques- 
tion of  the  right  to  enjoy  the  joint  profits 
aconing  from    the   performance    of   these 


ants  brought  a  false  and  malicious  charge  ot 
mischief  by  fire  against  the  plaintiff  in  a 
Criminal  Court.    This  charge  was  found  not 


I 


* 


* 

* 


* 


accniing  from    the   performance    ot    inese    ^nmiimi  ^u«ii.     ^"'^.V'-'^r/r:  T  "::  "V 
ceremonies.     We  arej  therefore,  of  opinion  ,  to  be  proved :  h^ence  ^this  suit  for  damages. 
that  the  fim  ground  of  special  appeal  is  ;        *        *        * 
satemible.  I 

On  the  question  of  mesne-profits,  the  de-  - 
fcndant  having  failed  to  produce  his  jum- 
m-khurch  accounts,  the  Principal  Sudder 
Ameen  made  the  best  estimate  he  could  of 
thoic  profits  from  the  oral  evidence ;  and 
his  estimate  does  not  appear  to  us  to  be 
an  excessive  one,  it  being  about  four  annas 
in  the  rupee  of  the  amount  claimed. 

We    dismiss     this    special    appeal    with 
costs. 


: 


The  6th  July  1868. 

Preseni  : 

The  Hon'ble  F.  B.  Kemp  and   K.  Jackson, 

Judges, 

Jafiadiction  —  Damages  for  a  false  charge. 
Case  No.  280  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Prifuipal  Sadder  Ameen  of  West 
Burdwan,  da/ed  the  lyth  November  i86j, 
rmrsing  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  30th  July 
i86y, 

Pran  Kisto  Banerjee  (Defendant), 
Appellant, 

versus 

Nuddear  Chand  Chatterjee  (Plaintiff), 
/Respondent. 

Baboo  Poorno  Chunder  Shome  for 
Appellant. 

Baboo  Nilmadhub  Bose  for  Respondent. 

A  wH  for  damages  on  account  df  a  false  and  rnallci- 
nus  charge  brought  aiT^inst  plaintiff  in  a  Criminal  Court, 
*B  not  oognixable  by  a  Court  of  Small  Causes. 

Kmp,  J.—K  PRKLiMiNAKY  objcctiou  was 
ukeo  by  the  pleader  for  the  special  respond- 
Mt  a^gs^nst  the  hearing  of  this  appeal 
Tbe  pleader  refers  to  Section  27  of  Act 
XXUl.  of  1861.  This  is  a  suit  which,  in 
oar  opinion,  is  not  cognizable  by  a  Court  of 


The  7th  July  1868. 
Present : 

The  Hon'ble   H.    V.   Bayley   and 
A.  G.  Macpherson,  Judges, 

Payment  by  party  in  possession  to  save  an 
csUte  —  Kcimbursement  from  real  owner. 

Case  No.  2587  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the   Judge   of  East  Burdtvan,  dated  the 

.  29th  May  1867,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  7th  May 
1866. 

Gopal  Chunder  Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Uoodoy  I^ll  Dey  (Defendant),  Respondent. 

Mr,  R,  T.  Allan  and  Baboos  Nubo  Kishen 
Mookerjee    and     Dtvarkanath     Sein     for 
Appellant. 
Baboo  Boycuntnath  Paul  for  Respondent. 

A  putnee-teriure,  xvhich  had  been  attached  by  6' in 
execution  of  a  decree  against  D.  was  c^'^Jf".  ^^  .•^' 
whose  claim  was  allowed,  l^pon  this,  6  mstituted  a 
s.^raga'nst5andothers'to  have  the  putnee  declared 
to  be  the  property  of  D,  and  be.ng  successful,  had 

he  putnee soldin  execution  of  his  decree  aPJjnst  Z). 
became  the  purchaser,  and  got  possession.  After  this» 
hi  saved  the  estate  from  being  sold  for  arrears  of  rent 
which  hid  accrued  prior  to  his  P^^cha^,  by  paying  up 
the  amount  due.  He  subsequently  sued  D  and  5  to  re- 
cover^hc  amount  so  paid.  5,  whobad  meantime  appeal- 
ed  to  the  Privy  Council,  succeeded  in  obtainmg  a  rever- 
lal  of  thedecrLunder  which  G  ^^.^^^^^^^^^^^^^^ 
this  reversal  did  not  Uke  place  before  C?  had  instituted 

he  suTfor  recovering  the  arrears  he  had  i^q"»d*t«l- 

Held  that  a  was  entitled  to  recover  from  5  the 
ammmt  which  had  been  paid  by  him  to  save  the  putnee 
from  being  sold. 

Bavlev,  ^.-This  is  a  special  appeal  by 
plaintiff'  against  the  decision  of  the  Judge 
of  East  Burdwan,  affirming  that  of  the 
Principal    Sudder    Ameen,    holding     that 

C 


ii6 


Civil 


THE  WKEKLT  REPORTER. 


Rulings, 


[Vol-  X. 


plaintiff  is  not  entitled  to  recover  a  certain 
sum  of  money  for  which  he  sues,  as  having 
paid  it  in  due  course  of  law  for  arrears  of 
putnee  rent,  by  which  act  the  sale  of  the 
putnee  was  averted.  Plaintiff's  case  is  that 
as,  since  that  payment  was  made,  the  defend- 
ant Sreeman  Chunder  has  been  declared  by 
the  Judrcia!  Committee  of  Her  Majesty's 
Privy  Council  to  be  the  proprietor  of  the 
putnee,  that  defendant  should  re-pay  to 
plaintiff  the  money  thus  advanced  by  him. 

The  whole  contention  before  us  in  special 
appeal  is,  whether  the  payment  was  one 
legally  necessary  in  behalf  of  defendant 
Sreeman  Chunder,  and  not  a  voluntary  or 
officious  payment,  and  therefore  a  payment 
for  which  the  defendant  named  is  not  legally 
liable.  Plaintiff  alleges  that  one  Doorga 
Pershad  Dey  was  in  possession  of  the  talook 
till  Magh  1269;  when  plaintiff  purchased 
the  rights  and  interests  of  Doorga  Pershad 
and  another,  in  execution  of  a  decree  held 
by  plaintiff  against  them,  and  that  Doorga 
Pershad  did  not  pay  the  putnee-rent  for  the 
first  three  months  of  the  half  year,  viz.,  from 
Assin  to  Magh  1269;  that  these  rents  and 
those  due  from  Magh  to  the  end  of  the 
half  year  kist  of  Bysack  were  paid  by 
plaintiff. 

On  the  other  hand,  Sreeman  Chunders 
case  then  was  that  he  was  not  aware  whe- 
ther plaintiff  paid  the  rents  for  Doorga 
Pershad  or  not,  but  that  he  (defendant 
Sreeman)  was  rightful  proprietor  of  the 
talook,  and  on  that  being  acknowledged,  he 
would  pay  the  sum  now  sought  to  be  re- 
covered by  plaintiff.  It  was  added  that  as 
plaintiff  always  denied  that  Sreeman  was 
the  proprietor,  and  he  did  so  in  his  deposition 
in  this  case,  the  defendant  Sreeman  could 
not  be  held  to  be  proprietor  of  the  putnee  for 
the  purpose  of  re-paying  plaintiff  the  money 
sued  for. 

In  reply  to  this  it  is  argued  for  plaintiff 
that  his  deposition  was  perfectly  bond  fide 
as  the  case  then  stood,  and  that  it  is  only 
now  that  the  Judicial  Committee  of  the  Privy 
Council  has  declared  Sreeman  Chunder  to 
be  the  proprietor;  that  plaintiff  looks  to 
Sreeman  as  such  proprietor  for  re-payment ; 
that  in  fact  the  Privy  Council's  decree  has 
put  Sreeman  in  the  very  position  in  which 
Sreeman  stated  that,  on  its  being  recognized, 
he  would  pay  the  money  now  sued  for ;  con- 
sequently, that  plaintiff  has  a  right  to  recover 
from  Sreeman  Chunder,  as  having  made  a 
legal  payment  for  him. 


I  am  of  opinion  that  the  proper  test  by 
which  to  try  wh^j|ier  plaintiffs*  pafraent 
was  legal  or  officious  as  to  Sreeman  Chander, 
is  to  see  in  whose  behalf  it  would  ha«e 
been  legal  to  make  ihe  payment,  and  then  to*  I 
see  if  Sreeman  is  that  person. 

It  is  true  that  at  the  lime  plaintiff  made 
the  payment,  he  considered  the  putnee-renUij 
should  have  been  paid  by  Dooi^ga  Perriiwlj 
as  proprietor  from  Aghran  to  Magh,  and  bf  1 
himself  as  proprietor  from  Magh  to  BysaeL 
But,  throughout,  the  payment  was  made  ia 
behalf,  not  of  the  individual,  but  of  any  person 
occupying  the  character  and  position  of  Ille^ 
proprietor,  and  the  putnee  was  in  fact  saved 
on  such  payment  for  the  proprietor,  ^ho* 
ever  he  might  be. 

Now,  as  by  the  decision  of  Her  Majesty $'j 
Privy  Council  Sreeman  Chunder  is  declared  '•] 
that  proprietor,   and  the  putnee   has  been " 
saved  by  that  payment  to  the  proprietor,  viz, 
now  Sreeman  Chunder,  can  the  payment  be 
deemed  an  officious  and   not  a  legal  pay- 
ment  ?     1    think   it   must  be  considered  a 
legal  payment  against  Sreeman  Chunder  as 
proprietor,   and   therefore  recoverable  Uqhl 
him. 

I  am  supported  "\%  this  view  by  the  case 
cited   from   Weekly   Reporter,   Volume  V. 
page  126.     There  is  also  a  case  decided  on 
that  principle  in  the  case,  Special  No.,  page 
180. 

On  the  other  hand  is  cited,  page  \^^x 
Hay's  Reports,  31st  December  1862,  to 
show  that  Sreeman  could  not  be  looked 
upon  as  the  party  in  possession,  but  only  aS; 
a  benameedar  for  the  judgment-debtors.  It 
is  argued  that  from  this  decision  and  the 
pleadings,  plaintiff  could  not  sue  Sreeman, 
the  proprietor. 

But  if  my  view  be  correct,  that  lhe4>av- 
ment  made  by  plaintiff  bond  fide  for  llie 
pKoprietor,  whoever  he  might  prove  to 
be,  should  be  recovered,  such  proprietor 
(Sreeman  Chunder  being  now  propriclor) 
should  re-pay  plaintiff  the  sum  he  had  ad- 
vanced. 

In  this  view  I  would  decree  this  special 
appeal  with  costs. 

Maipherson,  Jr-\  arrive  at  the  same 
conclusion.  ^ 

The  plaintiff  having  a  decree  against 
Doorga  Pershad  Dey,  attached  a  certain 
putnee-tenure,  with  the  intention  of  selling 
it  in  execution  of  his  decree.  Srecmaa 
Chunder  J)ey  claimed  the  property,  and  to   ^ 
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tfaim  was  allowed.    Thereupon  the  plaint- 

t instituted  a  sait  against  Sreeman  Chunder 
i  others  to  have  it  declared  that  the  put- 
^111  question  was  the  properly  of  Doorga 
shad,  and  was,  as  such,  liable  to  be  sold 
ka  execution  of  his  decree  against  him.  The 
^ntiff  was  successful  in  this  country,  and, 
lying  upon  his  decree,  the  plaintiff  had 
putnee  sold  in  execution  of  his  decree, 
at  the  sale  was  declared  the  purchaser, 
go(  possession.  After  he  was  in  pos- 
lesnon,  the  zemindar  was  about  to  sell  the 
^ure  for  arrears  accrued  due  prior  to  the 
yiibtiflfs  purchase;  and  in  order  to  save 
'tut  estate,  the  plaintiff  paid  the  amount 
'vtUch  was  Awt,  He  subsequently  instituted 
i'&e  present  suit  to  recover  the  money  so 
I  paid  from  Doorg^a  Pershad  and  Sreeman 
I  Clumder.  Meanwhile,  Sreeman  Chunder  had 
^appealed  to  the  Privy  Council  from  the 
i  decree  under  which  the  plaintiff  had  sold 
fthe  patnee.  He  succeeded  in  his  appeal, 
tod  the  decree  which  had  been  passed  in 
pbinilR's  favor  was  reversed. 

I     This  reversal  did  not  take  place  until  after 

the  present  suit  was  instituted,  nor  until  after 

Sreemau  Chunder  had  expressed  his  readiness 

10  pay  the  amount  claimec^f  plaintiff  would 

I  ickBowledge  his  title.  Sreeman  Chunder  hav- 

I  log  died,  his  representative  now  stands   in 

'  bi&  place  upon  the  record.     It  is  contended 

on  bis  behalf  that  the  payment  made  by 

:  tbe  plaintiff  was   not  made  for  his  benefit  or 

It  his  request,  and  that  he  cannot  be  liable 

for  it,  as  the  plaintiff  all  along  denied  his 

title. 

I  think  the  plaintiff  is  entitled  to  recover. 
The  rem  which  was  in  arrear  was  in  the 
i^ore  of  a  charge  upon  the  land ;  and  the 
piyment  made  by  the  plaintiff  was  made  bond 
Jide  in  the  ordinary  course  of  business  in 
}hc  management  of  the  estate.     Moreover, 
it  wa»  a  payment  which  it  was  necessary  to 
ottke  in  order   to    preserve   the    property. 
^^»def  such  circumstances,  the  plaintiff  is 
entitled  to  be  reimbursed  the  amount  expend- 
^  by  him,  by  those  for  whom  the  putnee 
b*8  been  thereby  saved.     Sreeman  Chunder 
having  succeeded  in  the  Privy  Council,  and 
having  been  restored  to  possession,  his  estate 
a  liable,  even  aUhough  the  plaintiff  did  for- 
merly deny  his  right.    The  payment   was 
"^e  bond  fide,  and  enured  to  the  benefit 
of  Sreeman  Chunder  and  his  heirs.     I  would, 
therefore,  reverse  the  decree  of  thj  I^wer 
^Ppellate  Court,  and  pass  a  decree  in  favor 
^  «c  plaimifF,  as  prayed  by  him,  against  the 
•  2?  ^  Sreeman  Chunder,  with  all  costs 
"^  ^  in  the  Courts  below.         > 


The  8th  July  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges, 

Enhancement— New  tenures  at  old  rates  of  rent 
— Presumption  under  Section  4,  Act  X.,  1859-* 
Consolidation  of  tenures— Plea  of  hLkheraj— 
Onus  proband!. 

Case  No.  J971   of  1867  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  the  rjth  August 
i86j,  affirming  a  decision  passed  by  the 
Deputy  Collector  0/  that  District,  dated  the 
2^fh  December  t866. 

Raj  Kishore  Mookerjec  (Defendant), 
Appellant, 

versus 

Hurechur  Mookerjee  (riainliflf ), 
Respondent, 

Baboos  Hem  Chunder  Banerjee,  Mohendrn 
Lull  Shome,  Nubo  Kishen  Mookerjee^ 
and  Pearee  Mohun  Mookerjee  for  Appel- 
lant. 

Baboos  Uunoda  Pershad  Banerjee  and 
Umbica  Churn  Banerjee  for  Respondent. 

In  a  suit  for  arrears  of  rent  at  an  enhanced  rate, 
where  defendant  claimed  the  presumption  arising^  under 
Section  4,  Act  X.,  1859,  it  was  held,  that  the  question 
to  be  decided  was  not  whether  defendant's  tenancy  wa!> 
a  continuation  of  former  holdings  or  a  new  creation 
out  of  other  holdings,  but  whether  the  rent  had  been 
changed  or  not  for  a  period  of  20  years  before  the  suit. 

Held,  also,  that  the  principle  laid  down  in  a  former 
decision,  vis.,  that  consolidation  of  jummas  into  one 
tenure  does  not  deprive  the  ryot  of  the  benefit  of  the 
presumption  arising  where  the  rent  hasnot  been  changed, 
applies  equally  to  jummas  derived  in  part,  or  in  whole, ' 
with  the  consent  of  the  landlord,  and  subsequent!^ 
consolidated. 

In  a  suit  to  assess  land  which  defendant  proves  that 
he  purchased  as  lakheraj,  and  of  which  he  is  in  nosbes- 
sion,  the  otitis  of  proving  that  it  is  rent*paying  lies  on 
plaintiff. 

Kemp,  J . — This  was  a  suit  for  arrears  of 
rent  from  Bysack  to  Assar  1272  at  an  en- 
hanced rate  after  service  of  notice.  The 
plaintiff  is  the  puineedar.  -The  grounds 
for  enhancement  are  stated  to  be — 

tst, — That  the  rates  paid  by  the  defend- 
ant are  below  the  rate  prevailing  for  lands 
of  a  similar  description  and  with  similar 
advantages  in  the  places  adjacent. 

znd, — That  the  value  of  the  produce  and 
productive  powers  of  the  land  have  been 
increased  otherwise  than  by  the  agency  or 
at  the  expense  of  the*  r}ot. 
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defendant  was  created  for  the  first  time  b^ 
the   poitah   and    kubooleats    filed    by   tl 
defendant,  but  whether  it  had  been  pr( 
that  the  rent  at  which  the  defendant  he) 
the   land   had  been  changed  or  not  for 


jrd. — That  the  quantity  of  land  held  by 
the  defendant  has  been  proved  by  measure- 
ment to  be  greater  than  the  quantity  for 
which  rent  has  been  previously  paid  by  him. 

The  defendant  answers  that  he  holds  32 
beegahs  6  cottahs  mal  lands,  and  s  beegahs    P«nod    of    twenty    years   before    the 
lakheraj ;  that  he  has  paid  a  uniform  rent    mencement  of  the  suit: 
for  more  than  twenty  years  before  the  com-        ^        .^  ^^  ^,^^^  ^^^^  ^^^  defendant 
mencement  of  the  suit  and  is  therefore,  en-    ^^^^,^  ^^^    ^^^^-        ^^l^.,^^  ^^^  ^^^  ^j 
titled  to  the  presumption  which  Section  4,    ^hat  the  rent  has  been  paid  by  the  defend; 
Act  X     gives  rise  to;  that  his  tenure  con-    ^^^^^  j^.^  „^^^  ^^^  substituted  for  those 
sists  of  four  juramas  or  holdings;  and  that,    ^^^  ^^^^^^  ^^^j^^^g  ^^  ^^^  ^^^^^^3     ^^^ 
by  digging  a  canal  he  has  improved  the  pro-    ^y  the  defendant,  as  also  before  that  time 
ductive  powers    of    the    land    at    his    Own    ^^^  defendant  "  Marfutwaree,"  the  receipt 
expense.  being  in  the  name  of  the  registered  occa* 

Both  the  Lower  Courts  have  decreed  the  pa„ts.  The  defendant  has  purchased  t 
plaintiffs  claim.  Ihe  defendant  appeals  number  of  tenures  either  in  whole  or  fal 
specially.  pj^j.^^  ^^d  these  tenures  have  been  conso&] 

The  Judge  admits  that  the  dakbilahs  filed  ,  dated  into  four  jummaee  holdings  :  three  \M 
by  the  defendant  are  proved ;  indeed,  they  ^  1258,  as  per  kubooleuts  filed  by  the  defend^ 
are  not  disputed  by  the  plaintiff.  But  he  ,  ant,  and  which  are  not  disputed  :  and  the 
holds  that  the  question  of  protection  from  I  other  is  covered  bv  the  pottah  of  1250,  an^i 
enhancement  depends  upon  whether  the  was  formerly  the  tenure  of  one"  Schidam. 
defendants  poitah  and  the  kubooleuts  show  ^^^  ^^^.^  examined  the  jummas  stated  m\ 
that  defendant  s  tenancy  was  a  conlinu^^^^^^^  kubooleuts   and    poitah,   and  find  ihall 

or  confirmation  of  a  former  tenant  s  holding,     ^     eorrespond,  in  as  far  as  we  have  teslelj 

or  whether  ihos^  documents  originated  the    .,/ ,««.♦«/   „.;/k   tk..  i..«.n«-.o   t^^xa  \^  tki. 
J  r     J     ^»     .  on,      T  J       c  J     *i-  .    the   matter,    witli   the  jummas   paid  in  tbc 

defendants  tenuje     The  Judge  finds  that  ■  „^^^     ^  -^^   fg^^^  /enants,  .through  the! 

he  potah  and  kubooleuts  filed  by  .he  de-  ^  the  defendant,  and  the  dakhilabsi 

fendant  create  a  new  tenure  out  of  many  ^    ,  ^           .    .  covering  20  vears  prior  to 

other  holdings,  and  that,  therefore,  the  defend-  ^^^^  ^^^  ^  P^"^'^  covering  20  }ears  prior  10 
ant  is  not  entitled  to  claim  protection  from  ^^*  • 

enhancement.  ^t  has  been  held  that  a  consolidation  of 

_,      _    ,               ,                       r     1     .  jummas  into  one  tenure  does  not  deprive  the; 

The  Judge,  on  the  question  of  whether  ^^    ^f    ^he    benefit    of    the    presumption  I 

the  land  held  by  the  defendant  was  in  ex^  ^^der  Section  4,  Ad  X.  of  1859,  if  it  can  be : 

cess  of  the  area  recorded  m  his  pottah  and  shown  that  the  rent  has  not  been  changed, 

kubooleuts,  found  against  the  defendant  on  (Volume    5,   Weekly    Reporter,   page    53) 

grounds  which  are  not  very  clear,  but,  as  in  T^g  plaintiff,  by  receiving  rent  through  the 

special  appeal  the  pleader  for  the  plaintiff  agency   of    the  defendant,   and   from  him 

(respondent)  admits   that  his  client  claims  direct  after  the  substitution   of    his  name, 

no  excess,  this  point  has  not  been  pressed.  has  consented  to  the  transfer  of  the  holdings 

With  reference  loathe  5  beegahs  claimed  of  the  former  ryois  to  the  defendant.    . 

as  lakheraj,   the  Judge  allowed   the   claim  ^e,     therefore,   remand   the   suit.     Tbc 

for  2  beegahs,  and  disallowed  it  for  the  re-  J«<Jge  will  compare  the  dakhilahs  with  tbc 

maining  3  beegahs.     The  Judge  also  found  Po«ah   and   kubooleuts,   and   find  whether 

that    the    improvement    in    the    productive  i  ^^e   rent  has  been  changed  or  not  within 

powers    of    the    soil    was    not    owing    to  twenty  years  before  the  commencement  ot 

the   defendant's  expense  or  agency.     The  the    suit,   for,   if  that  fact  be  established, 

plaintiff's  claim  to  enhance  was  decreed,  and  »t  must   be   presumed   m   favor  of  the  (Ic- 

the  case  remanded  for  an  inquiry  into  the  Pendant  that  the  land  has  been  held  at  ibc 

x^its,  ^*"^®  ^^^^  ^""^"^  t^®  ^'"^^  ^^  ^"^  Permanent  | 

Settlement,   unless  the  contrary   be  shown 

We  think  that  the  finding  of  the  Judge  5^  the  plaintiff,  or  Ainless  it  be  proved  that  | 

on   the   question  of  whether  the  tenure  of  j-uch  rent  was  fixed  at  some  later  period, 

the   defendant   is  protected  from  enhance-  \Ve  may  here  observe  that,  in  our  opinion, 

ment  or  not  cannot  be  supported.  ^hg   principle   laid   down    in    the    decision 

The  question  the  Judge  had  to  decide  in  1  quoted   above  applies  equally    to  jummas 

this  case  was  not  whether  the  tenure  of  the  which  hgve  been  derived  in  part  or  in  whole  « 
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the  consent  of  the  landlord,  and  which 
subsequently  consolidated  into  one 
uoa.  The  presumptions  of  Section  4«  Act 
of  1859,  are  not  restricted  to  holdings, 
refer  simply  to  the  fact  that  land  has 
m  held  by  a  ryot  at  a  rent  which  has  not 
;n  changed  for  a  period  of  twenty  years 
fore  the  commencement  of  the  suit. 

|Wiih  reference  to  the  three  beegahs  of 
^raj  land,  we  think  tha.  the  Judge  was 

)g  in  holding  that  the  defendant  *'  must 

re  that  the  land  is  not  rent-paying/'  the 
of  proving  that  it  was  mal  being  on 

plaintiff,  and  not  on  the  defendant.  The 
fcndani  has  produced  the  bill  of  convey- 
under  which  he  purchased  the  land,  as 
the  title-deed  of  his  vendor,  viZj  the 

of  sale  to  him.  He  is  also  in  posses- 
;  he  has.  therefore,  discharged  himself  of 
obligation  there  may  be  upon  him  to 

luce  some  primd-facie  evidence  of  the 
being  lakheraj.    The  case  must  also 

remanded  for  the  Judge  to  re- try  the  ques- 
of  lakheraj  or  mal,  throwing  the  onus 

m  the  plaintiff,  and  calling  upon  him  to 

)ve  that  he  has  received  rent  from  these 

id$. 

ITic  question  of  excess  of  area  having 
m  given  up  by  the  pleader  for  the  special 
(poodent,  the  decision  of  the  Judge  on  that 
irt  of  the  case  is  reversed. 

The  ^rder  of  remand  to  inquire  into  the 
^tcs  must  be  re-called,  and  the  point  remain 

idecided  until  the  question  of  whether  the 
[nure  of  the  defendant  is    prctecled  from 

ihancement  under  Section  4,  Act  X.  of  1859, 

di'jposed  of. 


Baboo  Doorga  Doss  Duit  for  Appellant. 
Baboo  Kahe  Kishen  Sein  for  Respondents. 

To  entitle  a  person  otherwise  favorably  situated  to 
the  rijfht  of  pre-emption,  two  conditions  must  be  ful- 
?i\\e6t  first  {Tut Hh'i'm'rwathubnt)tOn  receivinjf  informa- 
tion of  the  sate,  he  muit  immediately  declare  his  inten- 
tion to  assert  his  right ;  and,  secondly  ( Tulub-i-ishtishu' 
liad)t  he  must,  as  soon  after  as  possible,  make  the  de- 
mand of  the  vendor  or  purchaser,  or  upon  the  premises, 
and  in  the  presence  of  witnesses. 

Phear^  J. — This  is  a  case  in  which  the 
plaintiff  claims  to  have  the  benefit  of  the 
peculiar  Mahomedan  right  of  pre-emption. 
The  Principal  Sudder  Ameen  has  found 
that  the  plaintiff  has  not  complied  with  those 
forms  which  are  necessary  to  complete  the 
right,  and  accordingly  he  has  dismissed  the 
plaintiff's  suit  Against  this  decision  of  the 
Lower  Appellate  Court,  the  plaintiff  appeals 
substantially  upon  one  ground,  which  he  ex- 
presses in  this  way  :  '•  The  Principal  Sudder 
"  Ameen  is  wrong  in  throwing  out  the 
"  plaintiff's  suit  on  the  ground  of  there  being 
"  no  proof  of  the  Titlub-i-ishiishuhad — a 
"  second  preliminary  which  is  only  neces- 
"  sary  to  be  performed  to  prove  the  essential 
*'  preliminary  of  Tulubi-moivathubiit,  and  is 
"  not  required,  if  the  latter  can  be  establish- 
''  ed  without  it."    • 


The  8ih  July  1868. 

Present  : 

Thellon'ble  J.  B.  Phear  and  C.  ITobhouse, 

Judges. 

Mahomedan  law— Pre-emption. 

Case  No.  26  of  1868. 

Spidiil  Appeal  from  a  decision  passed  by 
ike  Principal  Stidder  Ameen  of  Sanm, 
daUd  the  2$lh  September  i86y,  affirming 
*  decision  passed  bj-  ihe  MQonsiff  of  that 
Diitricl,  dated  the  2*jth  May  1866, 

Jhootee  Singh  (Platnliff),  Appellant. 

versus 

Komul  Roy  and  others  (Defentlanls\ 
Respondents, 


In  our  judgment,  this  ground  of  special 
appeal  is  based  upon  a  misconception  of 
Mahomedan  law.  In  order  to  entitle  a 
person  otherwise  favorably  situated  to  -the 
right  of  pre-emption,  two  conditions  must 
be  fulfilled.  The  first  is  that,  the  mo- 
ment he  hears  of  the  sale,  he  must  declare 
h'.s  intention  to  assert  his  right  of  pre- 
emption, and  that  action  on  his  part  is 
called  the  Tulub-i-moivathubut.^  And  so 
strict,  according  to  the  Mahomedan  Law- 
writers,  were  the  old  authorities  upon  this 
point,  that  ihey  said,  if  he  received  informa- 
tion of  the  sale  through  the  medium  of  a 
letter,  and  the  information  was  contained 
in  the  middle  part  of  the  letter,  he  would 
lose  his  right  of  pre-emption,  if  he  waited 
until  he  had  read  through  the  letter  be- 
fore he  declared  that  he  intended  to  assert 
his  right.  We  only  mention  this  to  show 
that  the  essence  of  the  •Tulub-i-motva- 
thubnt  was  the  immediate  declaration  on  the 
part  of  the  person  having  the  right  that 
he  intended  to  assert  it,  and  this  de- 
claration must  be  made  quite  independently 
of  whether  any  body  who  might  eventually  be 
effected  by  it  was  present  or  not. 


*  This   is  the   spellinir  adopted   {Mtrx>athuhul)    in 
B.itllif's  Dicfest  »»f  Mahomedan  I^w.  -  AV/.,  H'.  A'. 
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But,  in  addition  to  the  Tulub-i-mowaihu- 
huty  comes  the  second  condition,  which  the 
Mahomedan  writers  termed  Tuluh-i-ishHshu- 

• 

had.  This  is  the  making  the  demand  of  the 
vendor  or  purchaser,  or  upon  the  premises. 
And,  unless  this  demand  also  is  made  as  soon 
as  .possible  after  obtaining  information  of  the 
sale,  it  is  held  that  the  right  of  pre-emption 
is  waived.  This  demand  should  be  made  in 
the  presence  of  witnesses,  because  otherwise, 
in  the  event  of  its  being  denied,  the  claim- 
ant would  not  be  able  to  prove  it.  It  is  true 
that  the  witnesses  are  not  necessary  to  the 
validity  of  the  demand,  and  because  Mr. 
Baillie,  says  this  in  his  work  upon  Mahome- 
dan law,  the  pleader  of  the  special  appellant 
argues  that  failure  to  prove  the  demand  is 
not  fatal  to  the  plaintiff's  case.  ]3ut  we  ap- 
prehend that  this  is  entirely  an  error.  The 
right  of  pre-emption  is  one  slriciissimi  juris,  I 
and  this  Court  is  certainly  not  disposed  to 
relax  any  of  the  rules  by  which  the  Mahome- 
dans  themselves  found  it  necessary  to 
confine  its  operation.  The  declaration  of 
intention  to  assert  the  right  and  the  actual 
demand  are  two  distinct  overt  ads  on 
the  part  of  the  claimant.  Generally,  the 
occasions  which  call  for  these  respectively 
would  be  different,  and  neither  of  them  can 
be  dispensed  with. 

The  judgment,  therefore,  of  the  Lower 
Appellate  Court  is  sufficiently  supported 
by  the  finding  of  fact  that  the  plaintiff 
had  not  proved  the  Tulub-i-ishiishuhady  and 
consequently  this  special  appeal  must  be  dis- 
missed with  costs. 

We,  further,Jhink  that,  even  if  the  special 
appellant's  view  of  the  law  were  correct,  it  | 
would  not  avail  him  in  this  case,  because  it 
appears  to  us  that  the  Lower  Appellate  Court 
considered  the  question  whether  or  not  the 
Tulub'i'piowaihubui  had  taken  place,  and 
came  to  the  conclusion  on  the  evidence  that 
it  had  not.     It  follows  that,  on  the  footing 


of  the  special  appellant's  own  objectioii, 
this  suit  has  been  rightly  determined  against 
the  plaintiff. 


The  8ih  July  1868. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Ilobhouse, 

Judges, 

Landlord's  title  implied  in  lease — ^Abfttemoit 
of  rent— Jorisdiction. 

Case  No.  3456  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  fy 
the  Officiating  Additional  Judge  of  Nud- 
deOy  dated  the  24th  September  iSSj, 
affirming  a  decision  passed  3r  the  Deputy 
Collector  of  that  District,  dated  the  joih 
July  1867. 

Brojonath  Paul  (^howdhry  and  another 
(Defendants),  Appellants, 

versus 

Heera  Lill  Paul  (Plaintiff j,  Respondent. 

Baboo  Turucknath  Sein  for  Appellants. 

Baboo  Bhuggobutty  Churn  Ghose  for 
Respondent. 

When  a  landlord  leases  any  portion  of  land  without 
any  further  stipulation  with  retfard  to  the  title,  he  dan 
thereby  impliedly  undertake  that  he  has  saffiaent  title 
to  support  the  lease,  and  he  guarantees  the  tenant  quiet 
possession  and  enjoyment.  Where,  therefore,  ateiuuit 
is  evicted  under  the  paramount  title  of  a  third  party  fma 
a  part  of  his  tenure,  he  is  entitled  to  abatement  ol  rent. 

The  Revenue  Courts  have  jurisdiction  in  a  suit  for 
abatement  of  rent,  where  the  hotdins:  has  diminished 
since  the  tenant  received  possession  from  the  landlord, 
whatever  the  cause  of  the  diminution,  and  whether  the 
effect  was  or  was  not  absolute  destruction  qf  the  sub* 
ject. 

Phear,  J, — Tins  is  a  suit  brought  bf  a 
putneedar  to  obtain  an  abatement  o(  rent 
from  his  zemindar.  It  appears  to  be  undis- 
puted that  a  certain  mehal,  called  a  bheel, 
originally  formed  a  portion  of  the  land  \^hich 
was  leased  to  the  present  plaintiff  b)'  the 
zemindar  under  the  piitnee-pottah.  Sinct 
the  first  execution  of  that  pottah,  under 
which,  we  may  mention  by  the  way,  the  de- 
fendant enjoyed  possession  of  this  bheel  for 
a  time,  the  title  of  the  zemindar  to  the  bhcci 
mehal  has  terminated,  and  the  present 
plaintiff  has  been  ewcted  from  possession  of 
it  by  a  claimant  under  a  title  paramount 
The  Government,  to  which  it  belonged  in 
reversion  upon  an  ijarah  held  by  the  zemin- 
dar, has  sold  it  to  a  third  party,  and  the  pur- 
chaser li^s  taken  possession.     On  that  state  < 
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iof  facts  alone,  it  is  clear,  we  think,  that  the 
pfaumiff  is  entitled  to  an  abatement  of  rent 
fcom  his  zemindar.  It  must  be  taken  that, 
vhen  a  landlord  leases  any  portion  of  land 
^ithoat  any  further  stipulation  wiih  regard 
to  the  title,  he  does  thereby  impliedly  under- 
pkt  that  he  has  sufficient  title  to  support 
idle  lease,  and  he  guarantees  the  tenant  quiet 
possession  and  enjoyment.  That  is  the  re- 
nit  of  the  law  in  England,  and  we  believe 
tint  it  has  alivays  been  held  to  be  the  same 
Acre.  Therefore,  on  the  facts  which  have 
occoned,  and  on  the  footing  of  the  original 
pottah  alone,  it  seems  to  us  that  the  plaintiff 
\\s&  a  good  cause  of  suit  for  abatement  of 
'not. 

'     Much  has  been  made  in  this  case  of  a  cer- 
1  Uin  ikrar  which  was  executed  by  the  parties 
^  after  ihe  execution  of  the  original  pottah ; 
I  icd  if  the  ikrar  were  really  in  evidence  be- 
\  twccn  the  parties,  speaking  for  myself  alone, 
!  I  sboold  have  some  doubt  whether  its  effect 
i  on  the  whole  would  not  be  to  do  away  with 
the  right  which,   I  conceive,  the  plaintiff  has 
under  the  original    pottah,    m.,    the   right, 
under  the  circumstances  of  the  case,  to  an 
Abatement  of   rent,  because   I  think   there 
would  be  good  ground  for  arguing  upon  tfie 
icnns  of  the  ikrar  that  there  was  not,  rela- 
tive to  this  bheel,  an  unqualified  undertak- 
ing on  the  part  of  the  landlord  to  keep  the 
tenant  in  due    possession    and    enjoyment 
dicrcof.    However,  the  defendant,  with  full 
»dvice  we  must  presume,  has,  from  the  be- 
gmning,  repudiated  this  ikrar,  and  said  that  it 
is  not  binding  upon  him,  and  ought  not  to  be 
Bscd  as  evidence  between  him  and  the  plaint- 
iff.    We  think,    therefore,   that,   excluding 
that  ikrar,  as  he  desires,  the  case  stands  as 
we  have  already  said  it   does,   that  is,  the 
plaintiff  has  a  good  right  to  ask  for  an  abate- 
ment of  rent  from  the  landlord. 

At  first,  we  had  some  doubts  as  to  whe- 
ther abatement  for  a  cause  of  this  kind  was 
a  matter  which  could  properly  be  said  to  fall 
within  the  jurisdiction  of  the  Revenue  Courts  ; 
but,  npon  reference  to  several  cases  which 
have  been  decided  in  this  Court,  we  think  it 
»  now  too  late"  to  say  that   the   Revenue 
Courts  have  no  jurisdiction  to  entertain   a 
wit  for  abatement  in  all  cases   where  the 
holding  of  the  tenant  has  diminished  since 
*he  lime  when  he  received  possession  from 
the  landlord,  whatever  may  have  been  the 
^J*s*  of  the   diminution,  and   whether   it 
«ectcd  an  absolute  destruction  of  the  sub- 
ica  or  not.    We  have,  therefore,  come  to 
►  «c  conclusion  that  our  views  on  this  head 
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were  not  well-founded,  and  that  the  Revenue 
Courts  have  jurisdiction  to  entertain  suits  of 
this  nature. 

The  only  question  remaining  then  is,  what 
ought  to  be  the  amount  of  abatement  ?     The 
Deputy  Collector  has  gone  through  a  most 
elaborate  calculation  in  order  to  arrive  at  the 
required  result.     We  feel  bound  to  say  that 
it  seems  to   us   that   his   calculation   is  mis- 
placed.    When  once  it  is  determined  that  a 
tenant  is  entitled  to  an  abatement  of  rent,  in 
consequence  of  the  subject  of  demi  e  having 
been  diminished,  whether  by  reason  of  its 
destruction,  as  in  the  case  of  diluvion,  or 
otherwise,  as  has  happened  in  this  case,  the 
only   thing  that  requires  to   be   settled  is, 
what  was  the  amount,  what  was  the  portion 
of  the  original  rent  which  was  referable  to 
the  portion  of  the  tenure  which  has  disap- 
peared ?     It  might  be,   of  course,  that  the 
original  contract  specified  in  terms  how  much 
rent  was  reserved  out  of  the  raehal  in  ques- 
tion.    In  this  instance,  however,  we  under- 
stand that  there  is  nothing  in  the  pottah  to 
show  that  the  rent  was  apportioned  in  par- 
cels to  the  different  parts  of  the  whole  land 
held  in  putnee.     It  seems  to  us,  therefore, 
that  the   only  way  to  arrive  at  a  conclu- 
sion  as   to   how   much   of   the   whole  rent 
is     fairly    attributable     to     this     particular 
portion  is  to  deal   with  it  as  a  matter  of 
proportion  only  ;  that  is,  such  a  sum  ought 
to  be  deducted  from  the  whole  rent  as  would 
bear  to  that  whole  rent  the  same  proportion 
as  the  annual  value  of  the  portion  of  the 
land  which  has   disappeared  bears   to  the 
annual     value     of     the     land     originally 
leased.     This  course  does  not  seem  to  have 
been  pursued  in  this  case,  and  we  are  quite 
unable  to  judge  whether  the  course  actually 
pursued  has  led  to  any  materially  different 
result    or    not,     as    compared     with     that 
which  this  would  produce.     But  we  believe 
we    are    relieved    from     this    difficulty    by 
what   fell    from    Baboo   Tarucknath    Sein, 
the  pleader  for  the  special  appellant,  in  the 
course  of  his  argument  in  this  appeal  ;  for 
we  understand  him  to  admit  that  no  dis- 
pute  had  been  raised  as  to  the  amount  of 
the  actual  abatement ;  that  aU  the  questions 
that  were  raised  in  special  appeal  had  refer- 
ence to  the  jurisdiction  of  the  Court,  and  to 
the  inidmissibility  of  the  ikrar.     This  being 
so,  it  is  not  for  us,  of  course,  to  say  whether 
the  mode  of  assessing  the  abatement  has  pro- 
duced a  result  materially  different  from  that 
which  in  strictness  ought  to  have  been  ar- 
rived at.    The  party  most  concerned  does 
not  seem  to  be  aggrieved.      And  therefore. 
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in  our  opinion,  the  appeal  ought  to  be  dis- 
missed with  costs. 


The  8th  July  1868. 

Present : 

The  Hon*ble  L.  S'.  Jackson  and  Dwarkanath 

IMilter,  Judges, 

Joint  Hindoo  family— Self-acquired  property— 
'  Education  from  joint  estate — Source  of  funds. 

Case  No.  3462  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Tirkoot^  dated  the  2^rd 
September  186'/,  reversing  a  decision  pass- 
ed by  the  Sudder  Ameen  of  that  District ^ 
dated  the  22nd  June  iS6^, 

Dhunookdharee  Lall  (Plaintiff), 
Appellant^ 

versus 

Gunput  Lall  and  others  (Defendants), 
Respondents* 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Mr.  R,  E,  Twidale  for  Respondents, 

Where  one  member  of  a  Hindoo  family  claimed  to 
participate  in  the  property  possessed  by  certain  other 
members,  alleging;  that  it  had  been  acquired  from  the 
proceeds  of  their  joint-estate,  and  it  was  found  that  the 
family«property  was  not  sufHciently  lar^e,  after  sup- 
porting the  members,  to  leave  surplus  funds  for  the 
acquisition,  and  that  the  defendants  were  at  the  time 
pursuing  lucrative  employments,  the  plaintiff  being  a 
minor,  it  was  held  that  there  was  no  ground  for  the 
usual  presumption  as  to  joint-family  estate,  and  the 
onus  lay  on  the  plaintiff  to  prove  his  allegation. 

Held  tliat  the  fact  of  defendant  having  received  his 
education  from  the  joint-estate  did  not  entitle  plaintiff 
to  participate  in  every  property  acquired  by  defendant 
by  the  aid  of  such  education. 

It  is  not  incumbent  on  a  Hindoo  in  every  case  in  which 
he  pleads  self-acquisition  to  show  the  source  from  which 
the  money  came. 

Jackson,  J, — It  is  satisfactory  to  find  that, 
in  this  case,  our  order  of  remand  has  produc- 
ed from  the  Additional  Judge  a  judgment  in- 
finitely more  satisfactory  and  convincing  than 
the  judgment  which  came  before  the  Court 
when  the  case  was  last  heard. 

It  now  ap{5^ars  that  he  has  found  as  a 
fact — and  it  is  not  alleged  that  the  evidence 
is  not  sufficient  to  warrant  that  finding — 
that  the  joint-family  property  to  which  the 
plaintiff  and  defendant  were  entitled  was 
not  sufficiently  large,  after  supporting  the 
members  of  the  family,  to  leave  any  surplus 
funds  from  which  the  property  in  suit  could 
have  been  acquired ;  and  it  appears  that  the 


two  brothers,  Gunput  and  On  pooch,  were  at 
that  time  pursuing  lucrative  employments, 
the  plaintiff  himself  being  a  minor. 

In  this  state  of  facts,  affording  no  ground 
for  the  usual  presumption  as  to  joint-familr 
estate,  the  plaintiff  could  not  succeed.  I 
entertain  no  doubt,  speaking  for  mysdf, 
that  our  judgment  remanding  the  case  was 
perfectly  just  and  right,  and  I  have  the 
satisfaction  of  seeing  that  it  has  borne  fruit 
in  the  shape  of  a  judgment  which  we  are 
able  to  affirm. 

The  special  appeal,  therefore,  will  be  dis- 
missed with  costs. 

Mitter,  J, — I  am  of  the  same  opinion.  Ii 
is  admitted  that  the  property  in  dispute  vas 
purchased  by  the  defendant  (respondent). 
The  plaintiff's  case,  however,  was  that  the 
purchase  was  made  with  joint-funds  beloog- 
ing  to  himself  and  the  respondent. 

It  is  true'  that,  in  a  case  of  this  nature, 
where  the  defendant  pleads  seif-acqoisiiioD, 
the  onus  of  proving  sgch  acquisition  lies  on 
the  defendant.  But  all  that  the  Hindoo  lav 
requires  the  defendant  to  prove  in  such  a 
case  is  that  the  property  which  he  claims  as 
his  own  was  acquired  **  without  detriment 
to  the  paternal  estate ; "  oe,  in  other  words, 
without  using  the  paternal  estate  or  the  pro- 
ceeds thereof.  The  defendant  having  shown 
that,  in  acquiring  the  property  in  suit,  be  did 
not  use  any  property  which  belonged  to  the 
joint-family,  the  presumption  of  joint-owner- 
ship is  at  once  rebutted,  and  it  is  for  the 
plaintiff  to  show  that  the  property  was  ac- 
quired in  the  manner  alleged  by  him. 

His  case  in  the  Court  below  was  that  ihe 
defendant  received  his  education  from  the 
joint-estate,  .and  that  he  is  consequently  end- 
tied  to  participate  in  every  property  that  has 
been  acquired  by  the  defendant  by  the  aid  of 
such  education.  But  this  contention  Ts  no- 
where sanctioned  by  the  Hindoo  law,  and  I 
see  nothing  in  justice  to  recommend  it 

It  is  a  mistake  to  say  that,  in  cveiy  case 
in  which  a  Hindoo  pleads  separate  acquisi- 
tion, it  is  incumbent  on  him  to  show  the 
source  from  which  the  money  came.  No 
doubt,  as  remarked  by  their  Lordships  of  the 
Privy  Council  in  the  case  of  Dhurm  Doss 
Pandey,*  the  source  from  which  the  money 
comes  is  the  "  ch^ef  criterion"  for  deter- 
mining as  to  whether  a  particular  property 
is  joint  or  separate ;  but  their  Lordships 
never  said  that  it  is  the  only  criterion,  so  as 

*  See  6  \V.  R.,  Pri.  Coun.,  p.  43. 
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lo  render  it  obligator}'  on  the  party  who 
pleads  self-acquisition  to  give  evidence  of 
the  |>articular  source  from  which  the  money 
«as  derived. 

The  appeal  ought,  therefore,  to  be  dis- 
missed with  costs. 


The  8th  July  1868. 

Present : 

The  Hon*bIe  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Enhanoemeiit  of  rent— Ryot  not  havine  rig^hts 
of  occnpancy— Sections  6  and  17,  Act  X., 

Case  No.  3363  of  1867  under  Act  X.  of 

1859. 

Sptiial  Appeal  from  a  decision  passed  by 
Ihe  Officiating  Judge  of  Dacca,  dated  the 
iph  September  1867,  reversing  a  decision 
foiud  by  the  Deputy  Collector  of  Manicf:- 
guage,  dated  the  24th  September  /866. 

I  FiUmbur  Kurmokar  (Defendant),  Appellant, 


versus 


Ram  Tanoo  Roy,  on  the  part  of  Huro  Lall 
Gceree  Roy  (Plaintiff),  Respondent. 

BakcAnund  Chunder  Ghossal  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Nuleet 
Chunder  Sein  for  Respondent. 

lBa%ukfor  enhancement  of  rent,  it  was  held  that 
wcprwisions  of  Section  6,  Act  X.,  1859,  do  not  apply 
to  the  case  of  a  ryot  not  having  a  right  of  occupancy ; 
^  in  iixiiig  a  fair  and  equitable  rate  for  such  a  ryot, 
Coorts  are  oot  restricted  to  the  grounds  laid  down  in 
^cdioQ  17. 

Kmf,  J, — This  suit  was  remanded  on 
^  9^h  of  July  1867.     In  our  decision,  we 
ob«rvcd  tfclat  the  defendant  (special  appel- 
ant) vas  a  r}ot  not  holding  under  a  right 
of  oetupancy.     The  notice  of  enhancement, 
*hicb  was  not  disputed,  contained   seven 
grounds  of  enhancement,  one  of  which  only 
**s  a  ground  coming  within  the  purview  of 
Section  17  of  Act  X.  of  1859,  namely,  the 
«w  ground.    We  observed  in  that  decision 
«  remand  that  the  Judge  had  not  given  an 
mtelligible  judgment,  and  therefore  directed 
™  lo  find  whether  the  tenure  was  liable  to 
^™«ccDaent  on  all  or  any  of  the  grounds 
J^»i«l  in  the  notice.  The  Judge,  on  remand, 
'«« found  that  the  tenuA  is  liable  on  the  2nd 
^  Jfd  grounds,  namely,  the  fvt  of  the  land 
^  wtuatcd  on  the  banks  of  a  river,  and 
"^  *  Government  road  bstd  been  opened  in 


the  neighbourhood.  The  rate  fixed  by  the 
Judge  was  3  rupees  a  pakee,  the  former 
rate  being  Rupees  1-14  a  pakee. 

In  special  appeal,  it  is  contended,  first, 
that  the  suit  was  not  cognizable  under  A6t  X. 
of  1859 ;  and,  second,  that  the  opening  out  of 
a  new  road,  or  the  vicinity  of  a  river  by 
gradual  encroachment,  are  not  grounds  for 
enhancement  under  Section  17  of  Aft  X.  of 
i  1859.  The  rates  are  also  objected  to  in  the 
argument  of^he  pleader. 

On  the  first  point,  we  have  been  referred 
to  a  decision,  dated  the  24th  of  July  1867,  in 
Volume  VII.,  Weekly  Reporter,  page  261. 
We  may  observe,  in  the  first  place,  that 
this  objection  is  taken  for  the  first  time  in 
the  oral  argument  of  the  pleader.  The  deci- 
sion he  refers  to  has  reference  to  tfie  provi- 
sions of  Section  6  of  Aft  X.  of  1859.  Now, 
in  this  case,  the  defendant  (special  appellant) 
is  not  a  ryot  having  a  right  of  occupancy, 
and  therefore  the  provisions  of  Section  6 
will  not  apply  to  this  case.  Again,  no  pottah 
has  been  filed  in  this  case,  as  was  in  the  case 
alluded  to.  We  are,  therefore,  unable  to  say 
whether  the  land  was  taken  simply  for  build- 
ing purposes,  or  whether  the  land  may  also  be 
considered  as  used  for  agricultural  or  horticul- 
tural purposes.  The  plaint  states  that  there 
is  a  garden  with  fruit-trees  of  various  de- 
scriptions. However,  be  that  as  it  may,  the 
case  not  falling  within  Section  6,  and  no 
pottah  being  produced,  and  this  objection 
being  wholly  a  new  one,  we  refuse  to  admit 
it. 

On  the  second  point,  it  is  very  clear  that 
this  Court  made  no  mistake  in  its  remand- 
order  in  treating  the  defendant  as  a  r>'Ot 
without  a  right  of  occupancy,  for,  had  he 
been  a  ryot  with  a  right  of  occupancy,  this 
Court  would  not  have  remanded  the  case  for 
the  Judge  to  find  whether  there  were  any 
grounds  for  enhancement  other  than  those 
contained  in  Section  17.  The  defendant, 
therefore,  being  a  ryot  without  a  right  of 
occupancy,  is  entitled  to  hold  at  fair  and 
equitable  rates.  In  fixing  those  rates,  the 
Judge  was,  in  our  opinion,  right  in  taking 
into  consideration  that  the  lands  are  situated 
on  the  banks  of  a  navigable  river,  and  that  a 
Government  road  had  been*  opened  in  the 
neighbourhood. 

The  pleader  for  the  appellant  has  not  been 
able  to  show  us  any  decision  of  this  Cour|, 
ruling  that,  in  cases  where  Courts  fix  what  is 
a  fair  and  equitable  rate  for  a  ryot  without  a 
right  of  occupancy  to  pay,  they  are  restricted 
to  the  grounds  laid  down  in  Section  17  in 
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arriving  at  a  determination  on  such  a  ques- 
tion. The  question  of  rates  is  not  tsCken  in 
special  appeal,  and  we  certainly  do  not  think 
that  the  rate  is  too  high  a  one  for  land  of 
such  valuable  description. 

This  special  appeal    is    dismissed    with 
costs. 


The  8th  July  1868. 

Present : 

The  Hon'ble  L.  S.Jackson  and  Dwarkanath 

Mitter,  Judges, 

Objection  first  taken  in  special  appeal— Admis- 
sibility of  evidence — Duties  of  Bench  and  Bar. 

Case  No.  3148  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Shahahad,  dated 
the  igth  August  i86y^  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  2^th  April  iSdy. 

Munrakhun  Roy  and  others  (Defendants), 

Appellants^ 

versus 

Juggut  Doss  and  another  (Plaintiffs), 
Respondents, 

Baboo  Oomesh  Chunder  Banerjee  for 
Appellants. 

Baboo  A  mind  Go  pal  Paleet  for 
Respondents. 

It  being  objected  in  special  appeal  that  the  decision 
of  the  Lower  Appellate  Court  was  based  on  documents 
which  were  neither  admissible  as  leg-al  evidence,  nor 
had  any  bearing  on  the  point  to  be  decided —    ' 

Held  that,  though  the  objection  to  the  admissibility 
of  the  evidence  ought  to  have  been  taken  in  the 
Court  in  which  the  evidence  was  tendered,  yet,  coming 
in  such  a  shape  as  it  did,  it  could  not  be  got  over. 

Held,  also  (Mitter,  J.,  dissentientc),  that,  as  defend- 
ant has  succeeded  in  special  appeal  on  an  objection 
which  he  should  have  taken  before,  he  ought  to  pay  his 
own  costs  in  this  appeal,  even  should  he  succeed  ulti- 
mately (the  case  being  remanded) ;  and  that  it  is  not 
the  exclusive  duty  of  a  Court,  but  that  of  pleaders  also, 
to  sec  whether  evidence  tendered  is  legally  admissible. 

Jackson,  J. — The  ground  relied  on  in 
special  appeal  in  this  case  is,  that  the  Judge 
has  taken  into  his  consideration,  and  has 
made  the  basis  of  his  decision,  certain 
documentary  evidence  which  ought  not  to 
have  been  received,  namely,  a  proceeding 
of  the  Principal  Sudder  Ameen's  Court  of 
the  year  1841,  and  certain  shushmahee 
papers  deposited  in  the  Collector's  office 
by  the  puiwaree.  From  these  two  docu- 
ments, the  Judge  finds  that  "  the  hereditary 
"nature  of  the  property,  and  the  fact  of 


''the   division   having  taken    place    amon^- 
**  the  four  brothers,  is  satisfactorily  proved." 

Now,  unfortunately,  neither  of  these  do- 
cuments can  be  regarded  as  evidence  on 
these  points. 

* 

The  decision  of  the  Principal  Sudder 
Ameen  referr-ed  to  is  one  made  in  an  execu- 
tion-proceeding ;  and  there  is  nothing,  eidicr 
in  the  names  of  the  parlies  at  the  head  of 
the  proceeding,  or  in  the  subject-matter,  to 
show  that  the  defendant  in  this  case  or  anjr 
one  through  whom  he  claims  was  a  party 
to  that  proceeding. 

As  to  the  papers  of  the  puiwaree,  if 
admissible  at  all,  they  cannot  be  said  to 
afford  any  evidence  as  to  the  hereditary 
nature  of  this  property,  or  of  a  partition 
having  been  effected. 

The  decision  of  the  Court  below  must  be 
set  aside,  and  the  case  must  go  back,  in  order 
that  the  Judge,  after  excluding  from  his 
consideration  those  documents  which  are  oot 
evidence,  should  come  to  a  decision  on  the 
evidence  that  remains. 

The  objection  to  the  admissibility  of  the 
evidence  is  one  which  ought  to  have  been 
taken  in  the  Court  where  it  was  tendered; 
but  no  such  objection  was  taken  there.  The 
plaintiff,  when  he  appealed  to  the  Judge, 
complained  specifically  that  the  evidence 
put  in  by  him  had  not  been  adverted  to  by 
the  Moonsiff.  In  consequence,  no  doubt,  of 
his  objection,  that  evidence  was  again  ten- 
dered and  read ;  the  defendant  had  a  second 
opportunity  of  challenging  it,  and  that  oppor- 
tunity was  again  pretermitted,  and  it  is  not 
till  the  third  hearing  of  the  case  on  special 
appeal  that  his  objection  is  offered.  The 
objection  comes  in  such  a  shape  that  it  can- 
not be  got  over,  and  we  are  bound  to  say 
that  the  documents  in  question  were  Im- 
properly* admitted  in  evidence.  But,  Jook- 
ing  to  the  conduct  of  the  defendant,  and 
to  the  fact  that  he  has  succeeded  on  special 
appeal  upon  an  objection  that  he  shonld 
have  taken  before,  I  think  that,  if  he  suc- 
ceeds ultimately,  the  plaintiff  ought  not  to 
be  made  to  pay  the  defendant's  costs  of  to 
appeal. 

The  case  is  remanded  aircordingly. 

Mitter,  J, — I  agree  with  my  learned  col- 
league in   remandii\g   this   case.    The  X^ 
\  documents  relied  upon  by  the  Judge  are  not 
'  admissible  as-legal  evidence.  But,  even  if  they 
were  admissible  as  evidence,  it  is  quite  clear 
from  their  context  that  they  have  no  bearing 
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vfaatever  on  the  point,  which  the  Judge  had 
to  decide. 

1  regret  very  much  that  I  cannot  concur 
vith  my  learned  colleague  in  the  matter  of 
costs. 

1  cannot  altogether  overlook  the  fact  that 
ithe  practice  of  admitting  documents  on  the 
^Kcord*  as  followed  in  some  of  the  Mofussil 
Courts,  is  extremely  irregular. 

In  the  present  case,  the  two  documents 
above  alluded  to  were  filed  in  the  MoonsifF's 
Coart;  and  although  the  .Aloonsiff  allowed 
them  to  be  placed  on  the  record,  there  is 
nothing  in  his  judgment  from  which  any  one 
Gin  infer  that  he  was  even  aware  of  their 
existence  at  the  time  when  the  case  was  dis- 
posed of  by  him.  This  fact  clearly  shows 
thai,  when  these  two  documents  were  per- 
miired  by  the  Moonsiff  to  be  placed  upon 
the  record,  he  did  not  take  the  trouble  to  see, 
as  he  ought  to  have  done  under  Section  129 
of  ihe  Civil  Procedure  Code,  whether  they 
vscre  legally  admissible  as  exhibits  in  the 
caose  6x  not. 

Whciher  the  special  appellant  took  any 
objection  to  the  reception  of  these  documents 
is  a  fact  which  I  am  not  in  a  position  to  as- 
certain precisely.  It  seems  to  me,  however, 
that,  if  we  were  to  make  him  lose  his  costs 
on  the  ground  of  some  supposed  negligence 
on  the  part  of  his  pleaders  in  the  Court  be- 
low, iDJastice  noight  be  done  to  him.  He 
»as  a  respondent  before  the  Lower  Appel- 
hlc  Court,  and  the  notes  of  his  pleader's 
trgomentB  before  that  Court  are  not  on  the 
record. 

U  may  be  that  the  pleader  who  conducted 
this  case  on  his  behalf  in  the  Court  below 
did  not  object  to  the  reception  of  these  docu- 
ments; but  I  do  not  think  that  it  would  be 
tiways  fair  and  equitable  in  this  country  to 
impose  penalties  upon  parties  merely  on  the 
gronpd  of  negligence  on  the  part  of  their 
pleaders,  when  such  negligence  is  to  a  certain 
extent  countenanced,  if  not  actually  encour- 
aged, by  the  Courts  themselves.  Now,  if  it 
were  to  be  held  that  the  special  appellant  was 
guilty  of  negligence  in  not  taking  this  objec- 
tion in  the  Lower  Appellate  Court,  the  plaint- 
»«uas  at  least  equally  guilty  of  negligence  in 
^i  hringing  the  documents  in  question  to  the 
notice  of  the  Moonsiff  when  he  decided  the 
^1  and  the  Judge  ought  not  to  have  set  aside 
*he  decision  of  the  Moonsiff  on  the  basis  of 
Qocnments  which,  although  they  were  filed 
H*  txhibiis  in  the  cause,  do  not  appear  to 
wvc  been  read  or  made  use  of,  in  any  man- 
ner whatsoever,  at  the  time  of  the  original 


trial.  Be  this  as  it  may,  it  is  abundantly 
clear  that  the  objection  upon  which  the 
Judge's  decision  has  been  reversed  by  us  is 
not  one  which  merely  affects  the  admissi- 
bility of  those  documents,  but  it  goes  to  show 
that  those  documents,  even  if  they  were  ad- 
missible as  legal  evidence,  do  not  in  the 
slightest  degree  help  the  party  who  filed 
them  to  prove  his  case.  If  the  plaintiff 
chose  to  rely  upon  such  documents,  the  fault 
was  entirely  with  him ;  and  if  the  Judge 
has  erroneously  given  a  decree  to  the  plaint- 
iff on  the  basis  of  such  documents,  the 
special  appellant  ought  not  to  suffer  even 
when  that  decree  is  set  aside.  '  An  error 
of  the  Court  ought  to  prejudice  no  one,  but  if 
this  error  has  been  induced  by  the  conduct 
of  the  parties,  the  party  who  supported  that 
error,  and  who  was,  therefore,  principally 
concerned  in  inducing  the  Court  to  commit 
it,  ought  to  suffer,  and  not  his  adversary, 
who  might  or  might  not  have  succeeded  in 
preventing  the  commission  of  that  error  by 
doing  his  utmost  to  expose  it. 

I  think,  therefore,  that,  under  such  cir- 
cumstances, when  the  documents  appear  to 
be  of  such  a  character  that  the  plaintiff 
ought  not  to  have  filed  them  at  all,  the  fault 
lay  primarily  with  the  plaintiff  himself,  what- 
ever might-  have  been  the  negligence  of  the 
defendant's  pleader,  and,  I  am,  therefore  of 
opinion  that  the  costs  of  this  special  appeal 
ought  to  abide  the  ultimate  result  of  this 
case. 

Jackson,  J. — I  desire  to  record  my  em- 
phatic dissent  from  any  observations  which 
tend  to  throw  exclusively  upon  the  Court 
a  duty  which  ought  to  be  discharged  by  the 
pleaders  who  represent  suitors. 

The  labor  of  deciding  cases  upon  their 
merits  i?  abundantly  severe,  far  too  much  so 
to  make  it,  in  my  opinion,  desirableto  throw 
on  the  Judge  the  additional  labour  of  taking 
objections  which  ought  to  come  from  the 
parties  themselves. 

It  is  right  to  add,  with  advertence  to  what 
has  fallen  from  my  brother  Dwarkanath 
Mitter,  that  I  am  far  from  wishing  to  saddle 
the  plaintiff  with  the  costs  oUthe  defendant. 
I  only  say  that,  if  he  has  improperly  tendered 
evidence  that  was  inadmissible,  and  if  the 
inadvertent  act  of  the  Court  in  admitting 
that  evidence,  no  objection  being  offered,  has 
caused  a  special  appeal  to  this  Court,  he 
will  be  sufiiciently  visited  by  paying  his  own 
costs  of  this  appeal ;  and  if,  on  the  other  hand, 
the  defendant  has  been  obliged  to  come  up, 
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in  consequence  of  his  own  neglect,  in  special 
appeal,  he  will  pay  the  appropriate  penalty 
of  that  neglect  by  being  in  like  manner  made 
to  pay  his  own  costs. 


The  9lh  July  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

ytidges. 

Mortgage — Right  of  suit. 

Case  No.  2264  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Bhau- 
gulporey  dated  the  2/f.th  July  i86j,  revers- 
ing a  decision  passed  by  the  Moonsiff  of 
that  District,  dated  the  igth  March  i86y, 

Budreenalh  Jha  (Plaintiff),  Appellant^ 

•  versus 

Imrit  Sahoo  and  others  (Defendants), 
Respondents, 

Mr,  R,  E,  Twidale  for  Appellant. 

Baboo  LucJihee  Churn  Bose  for 
Respondents. 

A*  havingf  executed  two  mortgagees  of  the  same  share, 
his  mortgagees  obtained  against  him  separate  decrees, 
in  each  o(  which  the  property  was  declared  liable  to 
sale  in  satisfaction  of  the  debt.  Plaintiff  first  purchased 
under  the  decree  obtained  on  the  earlier  mortgage,  and 
defendant  (who  was  the  second  mortgagee)  himself  pur- 
chased the  same  right,  title,  and  interest  at  the  second 
sale.  The  suit  was  brought  for  confirmation  of  plaint- 
iff's possession  of  the  estate,  on  the  ground  that  his 
title  was  affected  by  the  subsequent  purchase  of  the 
defendant. 

Held  that  plaintiff  had  no  cause  of  action,  as  his 
rights  had  not  been  disturbed  by  any  act  of  the  de- 
fendant. 

Jackson,  J, — The  plaintiff  in  this  case 
purchased  the  right,  title,  and  interest  of . 
one  Rughoonath  in  Mouzah  Rampore  Khera. 
It  seems  that  R^ughoonath  had  executed  two 
mortgages  Of  the  same  share,  one  on  the 
i5ih  of  June  1864,  and  the  other  in  August 
of  the  same  year.  The  two  mortgagees  ob- 
tained separate  decrees  against  Rughoonath, 
in  each  of  which  the  property  was  declared 
liable  to  sale  in  satisfaction  of  the  debt ;  but 
the  plaintiff  pu|chased  under  the  decree  ob- 
tained on  the  earlier  mortgage,  and  his  pur- 
chase was  dated  the  13th  of  July  1865. 

The  defendant  was  the  second  mortgagee, 
and  himself  purchased  the  same  right,  title, 
and  interest  at  the  second  sale,  on  the  30th 
of  December  1865  ;  and  the  plaintiff  sues 
on  the  ground  that  his  title  is  affected  by 
the  subsequent  purchase  of  the  defendant. 


The  Moonsiff  held  that  the  plaintiff  bad 
a  preferable  right,  and  gave  him  a  decree 
confirming  him  in  his  possession  of  the 
estate. 

The  Principal  Sudder  Ameen,  on  appeal, 
reversed  that  judgment,  citing  a  passage 
from  Macpherson's  work  on  Mortgaj^es, 
page  113,  Chapter  VII.  (also  to  be  found  in 
page  106  of  the  2nd  Edition).  The  passage 
is  as  follows :  "  If  a  first  mortgagee  obtains 
'*  a  decree  against  mortgagor,  and  the  lands 
^^  are  sold  in  execution  of  that  decree,  bat 
*'  do  not  realize  more  than  enough  to  par 
"  off  the  first  mortgage,  the  auction  par- 
"  chaser  has  a  title  to  the  lands  free  from 
''  all  incumbrances  subsequent  in  date  to  the 
"  first  mortgage."' 

The  Principal  Sudder  Ameen  then  goes  on 
to  say :  "  It  is  a  fact  which  cannot  be  denied 
'*  by  the  plaintiffs,  that  the  proceeds  of  the 
^'  sales  of  all  the  villages  pledged  in  the 
•'  hand  of  Kedarnauth  Chuckerbutty  were 
**  far  more  than  due  to  him ;  and  therefore 
"  the  plaintiffs,  the  first  auction-purchasers 
"  of  Rampore  Khera,  one  of  the  mortgaged 
"  villages,  cannot  take  advantage  of  this 
"  ruling,  and  they  must  be  considered  (as 
"  standing  by  their  purchase  in  the  place  ol 
"  Rughoonath  Narain)  liable  to  the  incuro- 
"  brance  put  on  by  the  second  pledge,  the 
*'  decree  of  which  had  been  passed  in  favor 
"  of  Imrit  Sahoo  previous  to  their  (plaintiffs') 
"  purchase ;  and  to  secure  the  purchased 
"  property  from  the  second  sale,  it  was  in- 
'*  cumbent  upon  them  to  pay  off  the  second 
"  decree- money  of  Imrit  Sahoo,  which  was 
"  comparatively  too  small ;  and  then,  why 
"  did  they  not  do  so.**" 

The  plaintiff  appeals  specially  to  this 
Court ;  and  the  respondent  admits  that  he 
cannot  support  the  judgment  of  the  Principal 
Sudder  Ameen  upon  the  reasons  given.  Boj 
he  contends,  and  it  seems  to  us  with  good 
reason,  that  the  plaintiff  in  this  suit  had  really 
no  cause  of  action. 

The  defendant  had  apparently  in  ga^^ 
faith  taken  a  mortgage  from  the  owner, 
probably  unaware  of  the  first  mortgage,  and 
in  furtherance  of  his  mortgage  he  got  a  de- 
cree, and  caused  the  right  and  interest  of  his 
debtor  to  be  sold,  and  purchased  tbcm  him- 
self. In  doing  this,  he  committed  no  act  to 
the  injury  of  the  plaintiff,  and  the  plajnlitt 
was  not  entitled  to  sffe  him,  unless  his  rights 
were  disturbed. 

This  is  a  matter  of  which  the  Court  itself 
ought  to  have  taken  notice  under  Section  3^ 
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\d  the  Civil  Procedure  Code.  The  plaint 
ought  to  have  been  rejected,  and  the  suit 
oaghi,  on  the  objection  of  the  defendant,  to 
bave  been  dismissed. 

The  question  as  to  the  respective  rights  of 
the  two  mortgagees  need  not  be  considered 
aow. 

The  special  appeal  must  be  dismissed  with 
;co5ts. 


The  9th  July  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Proceedings  to  keep  alive  a  decree— Section  20, 
Act  XIV.,  1859. 

Case  No.  219  of  1868. 

UiictUaneons  Appeal  from  an  order  passed 
hy  the  Judge  of  Nuddea^  dated  the  26th 
March  1868,  affirming  an  order  passed 
h  the  Moonsiff  of  that  District^  dated 
tht  nth  February  i86y, 

Brojo  Lall  Puramanick  (judgment-Debtor), 

Appellant^ 

versus 

Ram  Tarun  Gossain  (Decree-holder), 
Respondent, 

Bahoo  Ashootosh  Chatterjee  for  Appellant. 
No  one  for  Respondent. 

Steps  taken  towards  placing  the  assignee  of  a  decree 
ii  the  position  of  the  original  decree-holder,  do  not 
roaititt^  proceedings  to  enforce  or  to  keep  in  force 
tke  decree  within  the  meaning  of  Section  20,  Act  XIV. 
(4  1859. 

Phear,  J, — All  the  steps  taken  by  the  res- 
pondent in  this  case  were  directed  merely  to 
placing  the  assignee  of  the  decree  in  the 
position  of  the  originaldecree-holder,  and  we 
think  that  these  alone  do  not  constitute  pro- 
ceedings to  enforce  the  decree  or  to  keep  the 
same  in  force  within  the  meaning  of  the 
words  used  in  Section  20,  Act  XIV.  of  1859. 
Nothing  that  the  assignee  did  solely  for 
the  purpose  of  putting  himself  in  the  place 
of  the  original  decree-holder,  can  have  the 
effect  of  putting  him  in  a  better  position  than 
ibe  decree-holder  himself  would  have  oq- 
copied  had  he  never  assigned  the  decree. 

The  appeal,  therefore,  is  decreed.  All 
process  of  execution  is,  barred  by  Section 
io,  Act  XIV.  of  1859,  and  therefore  further 
proceedings  in  execution  must  be  stayed 
absolutely.  The  appellant  must  have  his 
rost^i  in  all  the  Courts. 


The  9th  July  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

Plaint  in  the  name  of  a  deceased  person^ 
Aunmgs  and  Pergunnahs. 

Case  No.  3309  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Tirhoot,  dated  the  14th 
September  iSS'j,  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  Soodha- 
ram,  dated  the  22nd  February  i8(^T. 

Goluck  Chunder  Dutt  and  others   (some  of 
the  Defendants),  Appellants, 

versus 

The  Court  of  Wards,  representing  the  de- 
ceased Rajah  Pertab  Chunder  Singh  and 
another  (Plaintiffs),  and  others   (Defend- 

I      ants),  Respondents, 

I  Baboo  Romesh  Chunder  Mitter  for 

Appellants. 

Baboos  Kishen  Kishore  Ghose,  Juggodanund 
Mookerjee,  and  Nursingh  Chunder  Mitter 
for  Respondents. 

Where  a  plaint  was  filed'  in  the  name  of  a  deceased 
party,  of  whose  death  the  person  filing  the  plaint  was 
Ignorant,  but  the  heir  and  representative  of  the  de- 
ceased was  at  once  put  upon  the  record  as  plaintiff  in 
his  room,  the  irregularitv  (if  any),  was  held,  in  special 
appeal,  to  be  immateriaf. 

An  Aurunjf  (or  salt-tract)  is  a  definition  appertaining 
to  the  Salt  Department,  and  not  necessarily  connected 
with  the  land  revenue  definition  of  a  Pergunnah. 

Bayley,  J, — The  plaintiff  in  this  case  sued 
for  the  lands  in  dispute  as  abolished  salt 
lands  lying  within  the  si  annas  share  of  his 
property,  and  as  being  part  of  Pergunnah 
Ameerabad. 

The  principal  defendant's  case  was  that 
these  lands  were  in  the  7  annas  share,  and 
appertained  to  him  as  Pergunnah  Gopee 
Bullubpore;  and  he  pleaded  that  the  lands 
mentioned  in  the  schedule  of  salt  lands, 
dated  1833,  were  in  Pergunnah  Gopee  Bul- 
lubpore. 

The   first   Court  gave   the  plaintiff  a  de- 


cree. 

On  appeal,  the  Lower  Appellate  Court 
affirmed  the  decision  of  the  first  Court. 

This  special  appeal  is  by  the  defendants, 
and  upon  the  following  grounds  : — 

ist. — That  this  suit  being  instituted  in 
the  name  of  the  late  Pertab  Chunder  Singh, 
on  the  17th  Srabun  1273,  and  the  said 
Pertab    Chunder    Singh    having    died    on 
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the  4th  Srabun  of  that  year,  the  suit,  as 
instituted  in  the  name  of  a  deceased  party, 
could  not  go  on. 

2ndly. — The  Lower  Appellate  Court  re- 
lied upon  the  schedule  of  salt  lands  of  1833, 
but  the  lands  were  mentioned  therein  to  be 
in  Pergunnah  Bhullooa  Gopalpore,  whereas 
the  plaintiff  claims  the  lands  in  dispute  as 

situate  in  Pergunnah  Ameerabad. 

******* 


The9th  July  1868. 
Present : 


1 


^ 


* 


In  myopinion,allthese  pleas  are  untenable 
It  is  nowhere  shown  to  us  that  there  was 
any  such  information  before  the  Lower 
Appellate  Court  of  the  death  of  Pertab 
Chunder  at  the  time  when  the  objection  was 
raised  as  was  capable  of  judicial  cogni- 
zance. 

The  second  plea  is  incorrect,  inasmuch 
as  Aurung  (or  salt-tract)  Bhullooa  Gopal- 
pore, which  is  ihe  definition  in  the  list  of 
1833,  is  a  definition  entirely  appertaining  to 
the  offices  of  the  Salt  Department,  and  in  no 
way  necessarily  connected  with  the  land 
revenue  definition  of  a   Pergunnah. 


^ 


* 
* 


* 
* 


* 


* 

* 


* 


Lastly,  I  would  observe  that  the  whole 
judgment  of  the  Lower  Appellate  Court  is 
based  on  a  conclusion  of  fact  found  on  evi- 
dence, m.,  that  the  lands  in  dispute  really 
were  within  the  5I  annas  share 'which  the 
plaintiff  alleges  they  were;  and  although 
there  is  some  obscurity  in  the  words  •*  1  \ 
annas  share  belonging  to  7  annas  share"  in 
the  judgment  of  the  Lower  Appellate  Court, 
still  there  is  no  doubt  that  the  Lower  Ap- 
pellate Court  has  found  it  as  a  fact  that  the 
lands  in  suit  lie  in  plaintiff's  share,  as  stated 
in  the  allegation  of  his  plaint. 

1  would,  therefore,  dismiss  the  appeal  with 
costs.  Separate  costs  to  be  allowed  to  the 
Court  of  Wards,  representing  Rajah  Pertab 
Chunder  Singh,  and  to  Sabeh  Khan  who  has 
been  made  a  respondent. 

Macpherson,  J, — I  concur  in  the  proposed 
order.  As  it  was  not  known  at  the  time  of 
filing  the  plaint  that  Rajah  Pertab  Chunder 
was  dead,  and  as  his  heir  and  representative 
was  at  once  put  upon  the  record  as  plaintiff 
in  his  room,  and  as  the  suit  has,  in  fact,  been 
throughout  conducted  by  the  heir  and  repre- 
sentative, and  no  possible  injury  has  accrued 
to  the  defendant  from  ihc  fact  of  the  plaint 
having  been  filed  after  Pertab  Chunder's 
death,  I  think  the  irregularity,  if  anv,  is 
immate-rial. 


The  Hon'ble  J.  B.  Phear  and  C.  Hobbouio, 

Judges, 

Contract  between  parties  in  fiduciary  relatios--: 
Presumption— Onus  probandL 

Case  No.  168  of  186S. 

Special  Appeal  from  a  decision  passed  by  fie*, 
Judge  of  ihe    24-Pergunnahs,    dated  fkr[ 
4th  January    1868,  affirming  a  decisin 
'  passed  dy  the  Principal  Sudder  Ameen  if 
that  District,  dated  the  26 /h  June  /S6y, 

Mr.  R.  A.  Poushong  (Defendant),  AppelUnf^ 

versus 

Mussaraut  Moonia  Halwain  (PlainiiflF), 
Respondent, 

Messrs.   R,  T,  Allan  and  S.  Veriannes  Tini 
Baboo  Anund  Go  pal  Paleet  for  Appellant. 

Baboo  Oopendur  Chunder  Bose  for 
Respondent. 

Where  a  mooktear,  in  consequence  of  proceeding 
taken  by  him  as  the  ag-ent  of  his  client,  g^ot  possesiim 
of  property  on  her  behalf,  and  sought  to  retain  possef- 
sion  adversely  to  her  on  the  ground  of  an  alle^ped  c»ia« 
tract  entered  into  with  her  when  he  undertook  to  be 
her  leg-al  adviser  or  manager,  the  case  was  held  to  fall 
under  the  operation  of  the  rule  of  equity,  that— 

A  contract  of  sale  or  conveyance  entered  into  by  iny 
one  with  another  who  stands  \o  him  in  a  relatioD  of 
confidence  or  trust  (especially  if  the  contract  is  between 
attorney  or  skilled  legal  adviser  and  client  in  respect  to 
property,  the  subject  of  advice),  Is  liable  to  be  called  in 
question  by  the  vendor,  and  to  be  set  aside  at  his  in- 
stance if  it  be  found  that  the  other  party  made  an  unfair 
use  of  his  advantages.  In  such  cases  undue  influence 
is  presumed  until  the  contrary  is  proved,  and  it  s  in- 
cumbent on  the  purchaser  to  prove  that  all  thclcrmsof 
the  contract  are  fair,  adequate,  and  reasonable. 

Phear y  J, — No  more  unconscionable  case 
than  this  certainly  has  it  been  my  lot  10 
meet  with  since  1  have  sat  upon  the  Bench 
of  this  Court.  There  can  be  no  doubt  thailbe 
Lower  Appellate  Court  is  entirely  righf  in  its 
conclusions,  but  it  might  very  well  have 
founded  its  decision  upon  higher  ground  than 
that  upon  which  it  has  felt  it  suflicient  lo 
place  it. 

The  defendant  is  resisting  a  claim  to  pos- 
session of  a  certain  house  which  is  made 
by  a  lady  who  was  admittedly  his  client 
in  the  matter  of  certain  proceedings  in 
the  Lower  Courts,  wherein  he  had  under- 
taken to  do  his  best  as  a  mooktear  and 
person  skilled  in  the  practice  of  Courts,  to 
recover  for  her  the  properly  of  which  this 
forms  a  portion.  It  seems  that  the  proceed- 
ings which  he  took  as  her  agent  were  sac- 
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cessfal.  and  that  he  got  possession  on  her  be- 
Mt:  but  he  now  seeks  to  keep  that  posses- 
lion  adversely  to  her,  and  to  retain  the  house 
^bimseif.  He  justifies  this  conduct  on  his 
part  bv  saying  that  he  is  entitled  to  hold  the 

Cperty  as  his  own  under  a  contract  which 
eiiiered  into  with  the  plaintiff  preliminary 
lobis  oiiderlaking  the  conduct  of  her  affairs. 
hi  he  has  met  with  one  insuperable  diffi- 
teiliy  in  making  out  this  case,  namely,  that 
■  ibe  contract  gave  him,  as  he  says  it  did, 
ae  tight  to  possession  which  he  sets  up,  then 
|Ae  document  which  he  lenders  as  the  writ- 
ten evidence  of  the  contract,  is  not  admissible 
|»Bder  the  stamp  which  it  bears.  Consequent- 
ly, there  is  nothing  before  the  Court  which 
unbe  looked  at  as  evidence  of  his  alleged 
right,  and  this  of  itself  is  sufficient  to  defeat 
tlte  claim  which  he  puts  forward. 

I    Assuming,  however,  that  the  contract  was 

i proved,  we  learn  from  the  defendant's  own 

^adraission  that  it  was  entered  into  with  the 

ladrata  time  when  he  undertook  to  be  her 

kgal  adviser  or  manager.     It  lay  at  the  very 

initiation   of    a    fiduciary    relationship    be- 

l^ttn  himself  and  her.     Now,  it  is  always 

I  held  in  Courts  of  equity  that  a  contract  of 

\  ttle  or  conveyance  entered  into  by  any  one 

l^'ih  a  person  who  stands  relatively  to  him 

I  in  a  position  of  confidence  or  trust  is  liable 

^  to  be  called  in  question  by  the  vendor,  and 

to  be  set  aside  at  his  instance  i^  it  be  found 

^  the  other  party  made  an  unfair  use  of 

n»  advantages.      So  also,  when  the  seller 

»bofs  under  such  disabilities,  or  is  so  situat- 

^  was  to  be  peculiarly  liable  to  be  imposed 

'  ''pon;aDd  bargains  with  widowed  or  single 

I  pwdah  women  fall  within  this  class.     {^See 

I  R<>opnarain  Sini^h  and  others  versus  Gunga- 

^»»ir  Pcrshad  Narain  and  others,   9  Weekly 

I  Mportcr,   299.)     Hut   especially   in   a  case 

!  where  any  person  acting  as  attorney  or  as  a 

SKiikd  legal  adviser,  enters  into  a  contract  of 

purchase  wiih  his  client  in  respect  of  the 

iohjeci  of  litigation   or  advice,  is  the  con- 

^ci  liable  to  be  questioned  by  the  other 

sjue  at  any  time ;  and  whenit  is  questioned, 

'  V^^'  P'^fsumpiion  is  made  against  its  being 

)^'    Indue  influence  is  presumed  to  have 

oecn  exerted  until  the  contrary  is  proved, 

*^Q  ii  is  incumbent  upon   the   purchaser, 

"be  relies  upon  the  contract,  to  show  that 

*^  ^is  terms  and  conditions  are  fair,  ade- 

^«aie,  and  reasonable.  •  Failing  that,    his 

<^^i«n  under  the    contract   and    his   rights 

^cr  it  must  go. 

>Pon  the  facts  of  this  case,  although  in 

[*^^^ciness.  perhaps,  the  defendant  was  not 
Vol  X. 


actually  the  attorney  or  adviser'of  the  plaint- 
iff at  the  very  moment  when  he  made  the 
bargain  with  her,  still  it  is  clear  that  he  was 
so  situated  relative  to  her  as  to  possess  all 
the  influence  and  advantages  which  belong 
to  that  relationship,  and  which  are  the  found- 
ation of  the  plaintiff's  equity.  And  even  if 
the  transattion  in  question  does  not  fall  ex- 
actly under  the  last  special  head  which  I 
have  mentioned,  it  is  clear  that  it  is  within 
the  operation  of  the  general  rule.  But,  more- 
over, looking  at  the  conditions  of  the  con- 
tract which  the  defendant  in  this  case 
thought  it  consistent  with  his  duty  as  a 
mooktear  of  a  Civil  Court  and  as  legal  ad- 
viser of  the  plaintiff  to  enter  into  with  her, 
I  do  not  hesitate  to  say  that  they  are  such 
as,  upon  the  face  of  them,  exhibit  the  opera- 
tion of  undue  influence  and  pressure.  Such 
terms  would  clearly  never  have  been  come 
to,  if  the  contracting  parties  had  stood  upon 
equal  ground.  In  trtith,  if  the  description 
given  by  the  Judge  of  the  nature  of  this 
contract  be  correct,  the  transaction  goes  as 
near  an  act  of  fraud  as  anything  can, 
without  subjecting  the  perpetrator  to  the 
risk  of  being  tried  at  the  bar  of  a  Criminal 
Court.  It  seems  to  me  that  the  defendant's 
conduct  falls  but  little  short  of  an  attempt 
at  stealing  the  property  of  the  plaintiff,  and 
I  feel  it  impossible  to  say  that  a  contract  of 
this  kind  can  be  for  a  moment  maintained 
when  the  party  on  the  other  side  ques- 
tions it. 

We  think,  as  I  have  already  said,  that 
the  decision  of  the  Lower  Appellate  Court 
is  entirely  right  for  the  reason  given  by  the 
Judge,  and  we  have  also  felt  ourselves 
bound  to  express  our  opinion  that  it  might 
well  have  been  placed  upon  other  and  higher 
grounds  than  those  upon  which  the  Judge 
has  placed  it,  namely,  on  the  grounds  which 
I  have  just  alluded  to.  We  therefore  dis- 
miss this  appeal  with  costs. 

But  I  wish  further  to  add  that,  inas- 
much as  we  learn  from  the  judgment  of  the 
Judge,  that  the  defendant  in  this  case  has 
been  in  the  habit  of  practising  as  a  mook- 
tear of  a  Court,  over  which  \\q  have  juris- 
diction, we  think  it  is  our  duty  to  direct 
that  Court  to  hold  an  enquiry  into  the  cir- 
cumstances under  which  this  contract  was 
made  and  entered  into,  with  the  view  to 
its  forming  a  judgment  as  to  the  propriety 
of  allowing  this  gentleman  to  practise  as  a 
mooktear  and  pleader  ^efore  it  for  the  fu- 
ture ;  as  it  seems  to  us;  if  any  confidence 
can  be  placed  in  the  representations  of  the 
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Judge  of  the  Lo\ver  Appellate  Court,  the 
defendant  is  not  a  person  to  whose  hands 
the  interests  of  suitors  ought  to  be  en- 
trusted. 


The  9th  July  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  if/.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanalh  Mit- 
icr,  Judge. 

ETidence  leg^alfr  inadmissible— Error  not  affect- 
ing^ merits — Grounds  for  reversai  or  rctmand. 

Case  No.  3360  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a-  decision  passed  by 
the  Judge  of  Alidnapore,  dated  the  6th 
September  iS6y^  modifying  a  decision 
passed  by  the  Deputy  Collector  of  that 
District]  dated  the  30th  July  i86y, 

Kenaram  Shamunt  (Plaintiff),  Appellant, 

versus 

Gopeenath  Geeree  (Defendant),  Respondent. 

Baboo  Anund  Chunder  Ghossal 
for  Appellant. 

Baboo  Kedarnath  Chatterjee 
for  Respondent. 

The  objection  that  papers  were  admitted  as  evidence 
which  were  not  legally  admissible,  is  not  ground  suffix 
cient  under  Section  350,  Code  of  Civil  Procedure,  to  war- 
rant a  decree  beinj^  reversed  or  modified,  or  a  case  being 
remanded,  when  it  is  admitted  that  there  was  other 
evidence  to  support  the  Lower  Court's  finding,  and  the 
insufficiency  of  such  other  evidence  is  not  alleged  in 
the  grounds  of  appeal. 

Peacock^  C.  J-  This  decision  must  be 
affirmed.  The  point  was  not  taken  in  the 
Lower  Court  that  the  papers  objected  to 
were  not  admissible  evidence  against  the 
plaintiff,  and  therefore  we  roust  hold  the 
plaintiff,  appellant,  strictly  to  his  grounds 
of  appeal.  The  simple  ground  of  appeal  is 
that  the  Lower  Appellate  Court  admitted 
these  papers  as  legal  evidence.  It  is  ad- 
mitted that  there  was  other  evidence  in  the 
cause  in  support  of  the  Judge's  finding,  and 
the  appeal  does  not  say  that  that  other  evi- 
dence was  not  such  as  ought,  independently, 
of  the  inadnnrissible  evidence,  to  have  in- 
duced the  Judge  to  arrive  at  the  conclusion 
at  which  he  came'. 

Section  350  of  the  Code  of  Civil  Proce- 
dure says,  that  no  decree  shaM  be  reversed 
or  modified,  nor  shall  any  case  be  remanded 
to  the  Ix)wer  ('ourt  on  account  of  any  error, 
&c.,  not  aftccting  tbe  merits  of  the  case 
gf  the  jurisdiction  of  the  Court. 


This  would  be  an  error  not  affecting 
merits  of  the  case,  if  the  other  evidence 
the  cause  was  sufficient  to  induce  the  Jad^ 
to  cotpe  to  the  conclusion  at  which  he 
rived.     It   has  not   been    pointed   oat, 
even  contendec)   before   us,    that   the  oil 
evidence  was  not  sufficient,   nor  is  it  so 
lep^ed  in  the  grounds  of  appeal. 

The  appellant  must  pay  the  costs  of  ll 
appeal. 


The  9th  July  1S68. 
Present : 
The  Hon'ble  Sir  Barnes  Peacock.  A'/.,  Chi 
Justice,    and    the    Hon'ble    Dwarkaw 
Mitter,  Judge. 

Jurisdiction— Suit  for  specific  performance 
alternathre  damages. 

Case  No.  3389  of  1867. 

Special  Appeal  from  a  decision  passed  br 
Principal  Sudder  Ameen  of  Dacca,  dai 
the  16  th  September  i86*j,   reiser  sing  a  dt\ 
sion  paised  by  the  Moonsiff  of  that  Distri\ 
dated  the  22nd  December  1S66. 

Nund  Ccomar  Banerjee  and  others ( Plaintiff j 

Appellants, 

versus 

Ishan  Chunder  Banerjee  and  others  (Def€n| 

ants).  Respondents, 

Baboo  Hem   Chunder  Banerjee  for 

Appellants. 

Baboo  Sreenath  Banerjee  for  Respondenli 

Where  a  plaint  asked  either  that  defendant  mij^tj 
ordered  to  fill  up  an  excavation  at  his  expense,  *x  tl[ 
plaintiff  might  have  25  rupees  as  damages,  and  the  la 
was  what  he  was  entitled  to,  the  suit  was  held  t 
one  for  damages  cofrnizable  by  a  .Small  Cause  Cc 
which  cannot  be  ousted  of  jurisdiction  merely  beci 
plaintiff  asked  for  an  alternative  relief  to  which  be 
not  entitled. 

Peacock,  C.  J. — The  plaint  asks  for  one 
of  two  things,  either  that  the  defendant  ma* 
be  ordered  to  fill  up  the  excavation  at  his 
expense,  or  that  the  plainiilT  may  hive  »5 
rupees  as  damages.  The  latter  alternative 
is  one  entirely  within  the  jurisdiction  of  the 
Small  Cause  Court.  The  plaintiff  is  not,  « 
think,  entitled  to  a  decree  for  performance 
of  the  specific  act,  but  only  to  the  alterna- 
tive relief  sought  for  by  him.  ll  is,  there- 
fore, a  suit  for  damages,  and  the  Small  C  ausc 
Court  cannot  be  ousted  of  its  \xLmd\c(m 
merely  by  asking  for  an  alternative  relief  to 
which  the  plaintiff  is  not  entitled.  In  this 
view,  the  Principal*Sudder  Ameen  t^'as  cor- 
rect in  saying  that  the  suit  is  one  which  is 
cognizable  by  the  Small  Cause  Court. 

The    decision  of    the    Lower    Appellate 
Court  is  allirmcd  with  costs. 
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The  9ih  July  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

Decree  for  possession— Mesne-profits  in  ex- 

ecntion. 

Cases  Nos.  151  and  152  of  1868. 

Application  for  review  of  judgment  passed 
hy  ike  HonbU  Justices  H,  K  Bayley 
and  F,  A.  Glover,  on  the  24th  March 
i868y  in  Regular  Appeal  No.  54  of 
f86j, 

Cbowdhry  Sib  Narain  Pohraj  Mandhata, 
IMainliff  (Respondent),  Petitioner, 

versus 

Chofrdhn*  Kishore  Narain  Pohraj  Mandhata 
and  anoiher.  Defendants  (Appellants), 
Opposite  Party. 

BabMs  Onookool    Chunder   Moolterjee    and 
Kalee  Prosunno  Dutt  for  Petitioner. 

Bohoos  Chunder  Madhuh  Ghose  and  Obhoy 
Churn  Bose  for  Opposite  Parly. 

FoUoming  a  Full  Bench  derision  (q  W.  R.,  p.  407), 
it  vts  held  that  a  decree  of  the  Hiji^h  Court  technically  ' 
far  ^oeessioo  only,  which  reinstates  a  party  in  the 
pwitioa  he  was  in  when  ousted,  also  ^ives  a  right  to 
'  •essiZa/,oB  ascertainment  in  execution,  under  Section 
mActXXm.of  \'s'^\. 

Bayley,  J. — Defendants  inihis  case  ori- 
ginllf  sued  for  possession,  and  got  a  decree 
fo  possession  against  the  plaintiff,  and  took 
possession  in  execution  on  30th  April  1 86 1 . 

Oo  appeal,  this  decree  was  reversed  by  the 
Higb  (^oan  on  the  30th  April  1864,  and 
plaintiff  vas  restored  to  possession  on  the 
nth  November  1864. 

Plaintiff  next  sued  separately  for  mesne- 
pio6ts  for  the  interval  of  3  years  9  months 
ftnd  19  days. 

De^ndants  objected  that  plaintiff  had  col- 
lected rents  for  a  portion  of  1270  and  the 
vhole  of  1271,  and  put  in  other  pleas 
against  plaintiff's  claim. 

The  Principal  Sudder  Araeen  gave  a  de- 
cree for  a  modified  amount  of  wassilat  to 
pUintiff. 

Defendant  and  plaintiff  both  preferred  re- 
gular appeals  to  this  Court,  and  we  (Glover 
and  Bayley,  J  J.)  hold  that  a  regular  suit 
would  not  lie,  but  that  the  question  of  niesne- 
pit>6ts  must  be  decided  in  execution  under 
Section  II,  Act  XX 111.  of  1861. 

An  application  for  review  is  now  made, 
iod  in  it  it  is  contended  that  Section  11, 
Act  XXIII.  of  i86i#  does   i)Ot   apply  to 


defendant,  who,  it  was  stated  by  the  pleader 
for  the  applicant,  merely  *'got  the  de- 
'^cision  of  the  first  Court  against  him  re- 
"  versed  by  the  superior  CouFt,"  and  thaf, 
the  decree  being  for  possession  only,  nothing 
but  a  decree  in  a  separate  suit  could  award 
nesne-profits. 

The  question  now  is,  whether  the  de- 
cree of  this  Court,  which  technically  is  for 
possession  only,  which,  however,  reinstated 
the  parly  in  the  position  he  was  when 
ousted,  also  gives  a  right  to  wassilat  on 
ascertainment  in  execution.  To  plit  the 
question  in  another  way — will  the  decree, 
which  is,  in  fact,  for  restitution  to  possession, 
enable  the  Zillah  Court  in  execution,  under 
Section  11,  Act  XXllI.  of  1861,  to  include 
in  restitution  of  possession  restitution  of 
mesneprofits  which  would  have  reached  the 
ousted  party  had  he  not  been  ousted  ? 

The  cases  noted  in  the  margin  are  cited  by 

the  respective  parties. 
By  the  applicant  for        -^ht  case  in  Volume 

1  ^  Wwkiy    Reporter,     !•»  pagc  5,  may  be  said 
pape  5.  to  be  overruled  by  the 

5    Weekly    Reporter,    caseinVolumelX.,page 

6  ^'weekly     Reporter,      407-      The  Case  in  Vo- 

patre  109.  lume  V.,  page  125,  re- 

7  Weekly     Reporter,      f^yg  Q^iy  t^  ^h^  exeCU- 

^^^^  ^Contra  ^^^^  of  the  decree   of 

2  Weekly    Reporter,     Her     Majesty's     Privy 
Pf/?*?'!^'  D      .        Council.    The  case  in 

'  p^rM  u^"'    Volume  VI.,  page  .09. 

7    Weekly    Reporter,    refers  to  interest.    The 

P?»?^??'*  D       *        case  in  Volume  VII.. 

o    Weekly     Reporter,  .  .    . 

pa?e407.  P^gc  45»   IS   not  m  a 

suit  for  possession. 

Of  the  cases  cited  by  the  pleader  on  the 
other  side,  the  case  in  2  Weekly  Reporter, 
page  275,  referred  to  the  restoration  oiF 
money  taken  from  the  Collectorate  in  exe- 
cution on  the  reversal  of  the  decree  of  a 
Tx)wer  Court,  where,  though  the  money  was 
not  actually  decreed,  its  restoration  in 
execution  was  held  to  be  proper.  The  case 
in  6  Weekly  Reporter,  page  in,  rather 
supports  the  pleas  of  the  opposite  party  who 
uses  it.  The  case  in  7  Weekly  Reporter, 
page  521,  refers  to  restitution  of  a  sunt  of 
money  according  to  the  terms  %i  a  modified 
decree.  The  case  in  9  Weekly  Reporter, 
page  407,  has  the  following  passage  : — 

"  But  for  the  decision  of  the  Division 
"Bench  of  the  6th  September  1864,  and 
*•  which  is  reported  in  the  ist  Weekly  Re* 
"  porter,  Miscellaneous  cases,  page  5,  I 
*' should  have  thought  it  clear  that,  as  a 
"  matter  of   !^w.  when   th«   decree    under 
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"  which  the  plaintiff  was  turned  out  of 
'*  possession,  was  reversed  by  the  Sadder 
"  Court,  and  it  was  ordered  that  the  pro- 
**  perty  should  remain  with  the  plaintiff,  she 
''  had  a  right  to  be  restored  to  the  possession 
**  which  she  had  lost,  noi  only  of  the  land, 
"  but  also  of  the  rents  or  profits  which 
*'  have  been  received  by  the  defendants, 
**  whilst  he  was  in  possession  of  the  land  by 
**  force  of  the  erroneous  decree  which  was 
**  reversed.  When  a  decree  orders  a  sum  of 
'*  money  to  be  paid  to  a  plaintiff  he  is  cn- 
'*  titled-  to  have  that  decree  executed,  al- 
"  though  the  decree  is  silent  upon  the 
•'  subject  of  execution.  If  is  the  legal  effect 
"  of  a  decree  of  reversal  that  the  party 
"  against  whom  the  decree  was  given  is 
**  to  have  restitution  of  all  that  he  has  been 
"  deprived  of  under  it,  A  Court  of  appeal 
"  does  not  necessarily  enter  into  the  ques- 
"tion  whether  a  decree,  which  it  is  about 
"  to  reverse,  has  been  executed  or  not. 

'*  The  decree  of  reversal  necessarily  car- 
"  ries  with  it  the  right  to  restitution  of  all 
"  that  has  been  taken  under  the  erroneous 
"  decree,  in  the  same  manner  as  an  ordinary 
"  decree  carries  with  it  a  right  to  have  it 
"  executed ;  and  I  should  have  considered 
**  that  a  decree  of  reversal  necessarily 
"  authorized  the  Lower  Court  to  cause 
"  restitution  to  be  made  of  all  that  the 
"  party  against  whom  the  erroneous 
"  decree  had  been  enforced  had  been  de- 
"  prived  by  reason  of  its  having  been  en- 
"  forced.' 

Reviewing  all  the  cases  cited,  and  refer- 
ring to  the  particular  facts  of  this  case, 
which  is  one  of  an  order  for  restitution  of 
possession  by  this  Court  a's  it  was  before 
the  decree  of  the  Lower  Court  held  other- 
wise, 1  think  the  case  in  9  Weekly  Re- 
porter, page  407,  governs  this  case;  and 
that,  accordingly,  our  order  was  correct.  It 
is  urged  that  the  passage  cited  from  page 
407  is  an  obiter  of  the  learned  Chief  jus- 
tice, and  not  a  legal  precedent.  But  I  see 
no  dissentient  judgment  upon  that  point 
(though  there  is  on  other  points  in  that  Full  ' 
Bench  decision).  And  I  think  the  passage 
forms  part  of^-the  judgment,  as  it  contains 
directly  the  reasoning  by  which  the  conclu-  | 
sion  was  come  to  by  the  Chief  Justice  in  | 
that  case. 

Under  this  view  of  the  case,  I  would  re-  , 
ject  the  application  for  review  with  costs. 

Glover,  J. — I  also  think  that  the  appli- 
cation should  be  rejected.  No  new  argu- 
ment   has    been    advanced,    nor    anything 


shown  to  us,  which  induces  me  to  think  the 
original  order  wrong.  That  order  turned 
on  a  point  of  law  solely,  which  was  fully  ar- 
gued and  considered  at  the  first  hearing. 


The  9th  July  1868. 

Present : 

The  Ilonble  H.  V.  Baylcy  and  A.  G.  Mac- 

pherson.  Judges, 

Bond  suit — Plea  of  non-payment  of  considera- 
tion— Onus  proband!. 

Case  No.  2691  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  S udder  Anieen  of  East 
Bur  divan,  dated  the  rjth  June  rS6y, 
reversing  a  decision  passed  by  the  Offi- 
ciating Sudder  Ameen  of  that  District, 
dated  the  30th  July  1866, 

Manick  Lall  Baboo  (Plaintiff),  Appellant, 

versus 

Ram  Doss  Mozoomdar  and  others  (Defend- 
ants), Respondents. 

Baboo  Poop  Naih  Banerjee  for  Appellant. 

Baboo  Bycunt  Nath  Paul  for  Respondents. 

Plaintiff  sued  defendant  upon  a  bond  which  recited 
the  fact  of  due  consideration  havinjj  been  paid  at  the 
time  of  execution.  Defendant  admitted  the  execution 
of  the  bond,  but  pleaded  that  consideration  had  not  been 
paid. 

Hkld  that  it  was  upon  the  defendant  to  prove  that 
1  the  facts  stated  by  him  in  the  bond  were  really  differ- 
i  ent  from  what  they  were  stated  to  be. 

'      Bay  ley,  J. — This  special  appeal  must  be 
I  decreed  with  costs. 

I  The  plaintiff  sued  the  defendant  upon  a 
bond,  and  alleged  that  due  consideration  had 
passed.  The  bond  recited  the  fact  of  the 
consideration  having  passed  when  the  bond 
was  executed. 

The  defendant  admitted  the  execution  of 
the  bond,  but  at  the  same,  time  pleaded  that 
the  consideration,  as  recited  in  the  bond,  had 
not  been  paid ;  that,  on  the  contrary,  as  the 
plaintiff  did  not  agree  to  give  the  money 
until  the  bond  was  registered,  he  (the  de- 
fendant) raised  money  by  pledge  of  jewels. 

The  first  Court  gave  the  plaintiff  a  decree. 

The  Lower  Appellate  Court  has  dismiss- 
ed the  plaintiff's  suit,  on  the  ground  that  the 
plaintiff  failed  to  prove  that  the  consider- 
ation had  passed. 

The  plaintiff  appeals  specially,  and  urges 
that,  as  the  defendant  admitted  the  execu- 
tion of  the  bond  in  which  the  payment  0/    ^ 
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the  consideration  was  recited,  the  burden  of 
proving  that  consideration  had  fwt  been  paid 
was  on  the  defendant. 

On  the  other  hand,  the  special  respondent 
urges  that  an  admission  made  in  a  written 
statement  must  be  taken  as  a  whole,  that  is 
10  say,  it  cannot  be  accepted  as  an  admission 
of  his  execution  of  the  bond  if  the  plea  is 
rejected  that  there  was  no  consideration  at 
all:  and  it  is  urged  that  in  this  view  the 
burden  of  proof  would  slill  be  on  the 
plaintiff. 

We  arc  of  opinion  that  when  the  defend- 
ant in  his  bond  stated  that  the  money  had 
been  received  by  him,  and  when  he,  in  his 
written  statement,  admitted  that  the  bond 
was  executed  by  him,  it  was  upon  him  to 
prove  that  the  facts  stated  by  him  in  the 
bond  were  really  different  from  what  they 
were  recited  and  stated  to  be.  This  is  an 
ordinary  rule  of  law.  and  according  to  it  we 
think  that  the  decision  of  the  Lower  Appel- 
late Court,  which  threw  the  entire  burden  of 
proof  on  the  plaintiff  when  it  ought  to 
have  been  on  the  defendant,  ought  to  be 
reversed. 

We  accordingly  reverse  it,  decree  this 
special  appeal  with  costs,  and  all'irm  the 
judgment  of  the  first  Court. 

The  9th  JuR  1868. 

Preset!/  : 

The   Ilon'ble   H.   V.    Bayley    and    A.    (J. 
Macpherson,  Judges. 

Reversioner — Relief— Special  Appeal. 

Case  No.  2726  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  East  Burdwan^  dated  the 
8th  August  iS6y,  reversing  a  decision 
passed  hy  the  Additional  Principal  Sudder 
Ameen  of  that  District,  dated  the  2jrd 
Afril  186';. 

Bama  Soondurcc  Dossee  (DefenJani), 

Appellant, 

versus 

Bama  Soonduree  Dossoe  (PlainlilT), 
Respondent. 

Baboo  Bytiuntnath  Paul  for  Appellant. 

Baboo  Lukhee  Churn  Base  for  Respondent. 

A  reversioner  sued  to  set  aside  alienations  made  by 
the  heiress  in  possession,  but^amed  her  plaint  wrong^ly, 
seekinj;r  immediate  possession  to  which  she  was  not 
entitled.  The  Principal  Sudder  Ameen,  findinjj  that 
plaintiff  had  substantially  a  good  case,  declared  the 
alienations  good  for  the  Hfe  of  the  alienor,  and  gave  a 
decree  for  only  such  relief  as  the  plaintiff  was  legally 
entitled   to.    The    course  adopted  by    tlie    Principal 


Sudder  Anieen  was  not  made  a  ground  of  appeal  to  the 
judge,  and  the  High  Court  refused  in  special  appeal  to 
set  aside  the  decree. 

Macpherson^  J. — fx  this  case,  the  plaint- 
iff, as  mother  and  guardian  of  her  minor  son, 
sued  to  set  aside  certain  alienations  made 
by  her  mother,  the  plaintiff's  son  being  the 
reversioner  or  next  heir  after  the  plaintiff's 
mother.  The  Courts  below  have  given  the 
plaintiff  a  decree  as  regards  most  of  the 
alienations  in  question,  declaring  them  to  be 
good  only  for  the  lifetime  of  the  mother. 

In  special  appeal,  it  is  contended  that  the 
suit  is  altogether  wrongly  framed,  and  that, 
therefore,  it  ought  to  have  been,  and  ought 
now  to  be,  dismissed. 

There  is  no  doubt  that  the  plaint  is  bad 
in  itself,  for  the  only  relief  it  prays  is  a  relief 
to  which  the  plaintiff  is  clearly  not  entitled. 
The  plaintiff's  claim  is  stated  in  the  plaint 
to  be  "  to  recover  possession  of  paternal 
''  estate  wasted  and  sold  by  plaintiff's  mother, 
*/  hy  setting  aside  the  sale  and  removing 
"  the  estate  from  her  hanls,  subject  to  pay- 
**  ment  to  her  of  the  profits."  And  the 
prayer  at  the  end  of  the  plaint  is  ''to  re- 
'*  move  the  property  aforesaid  and  also  the 
''  remaining  property  in  plaintiff's  mother's 
"  possession  from  her  hands ^  and  to  obtain 
"  possession  of  an  8 -annas  share  of  the 
''property  left  hy  her  father,  subject  to 
'*  payment  by  her  of  the  profits  to  her  mo- 
"ther."'  Such  a  plaint  is  bad,  as  it  has 
been  repeatedly  decided  that  a  reversioner, 
in  the  position  of  the  plaintiff,  can  sue  only 
for  a  declaration  that  the  alienation  is  made 
without  such  necessity  as  justifies  it  and 
that  the  alienation  will  not  bind  the  heir 
after  the  death  of  the  widow.  The  rever- 
sioner has  no  right  to  sue  for  immediate 
possession,  or  to  remove  the  property  from 
the  hands  of  the  widow.  (Weekly  Reporter, 
Special  Number,  page  166  ;  2  Hay,  page  608  ; 
g  Weekly  Reporter,  par;e  108;'  7  Weekly 
Reporter,  pp.  119,  303:  VI.  Weekly  Re- 
porter,  page  222,  &c.) 

Nevertheless,  we  do  not  think  that  we 
ought,  at  this  stage  of  the  suit,  to  dismiss  it, 
because  of  its  having,  been  wrongly  framed. 
For,  on  the  merits,  the  Lower  C^ourts  have 
found  that  the  plaintiff  has*  a  substantially 
good  case,  but  the  decree  which  has  been 
made,  is  not  in  accordance  with  the  prayer  of 
the  plaint,  but  is  strictly  such  as  the  plaint- 
iff was  legally  entitled  to  and  as  she  ought 
to  have  asked  for.  The  Additional  Princi- 
pal Sudder  Ameen  who  tried  the  case  as 
the  Court  of  original  jurisdiction,  perceiving 
the   defect  in  the  plaint,  declared  distinctly 
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"  which  the  plaintiff  was  turned  out  of 
''possession,  was  reversed  by  the  Sudder 
"  Court,  and  it  was  ordered  that  the  pro- 
''  perty  shoultl  remain  with  the  plaintiff,  she 
"  had  a  right  to  be  restored  to  the  possession 
**  which  she  had  lost,  noi  only  of  the  landy 
"  hut  also  of  the  rents  or  profits  which 
*'  have  been  received  by  the  defendants^ 
"  whilst  he  was  in  possession  of  the  land  by 
**  force  of  the  erroneous  decree  which  was 
**  reversed.  When  a  decree  orders  a  sum  of 
'*  money  to  be  paid  to  a  plaintiff  he  is  en- 
'*  titled  to  have  that  decree  executed,  al- 
'*  though  the  decree  is  silent  upon  the 
"  subject  of  execution.  If  is  the  legal  effect 
"  of  a  decree  of  reversal  that  the  party 
''against  whom  the  decree  was  given  is 
"to  have  restitution  of  all  that  he  has  been 
"  deprived  of  under  it,  A  Court  of  appeal 
does  not  necessarily  enter  into  the  ques- 
tion whether  a  decree,  which  it  is  about 
"  to  reverse,  has  been  executed  or  not. 

"  The  decree  of  reversal  necessarily  car- 
"  ries  with  it  the  right  to  restitution  of  all 
''  that  has  been  taken  under  the  erroneous 
"  decree,  in  the  same  manner  as  an  ordinary 
**  decree  carries  with  it  a  right  to  have  it 
"  executed ;  and  I  should  have  considered 
"  that  a  decree  of  reversal  necessarily 
"  authorized  the  Lower  Court  to  cause 
"  restitution  to  be  made  of  all  that  the 
"  party  against  whom  the  erroneous 
**  decree  had  been  enforced  had  been  de- 
**  prived  by  reason  of  its  having  been  en- 
"  forced.' 

Reviewing  all  the  cases  cited,  and  refer- 
ring to  the  particular  facts  of  this  case, 
which  is  one  of  an  order  for  restitution  of 
possession  by  this  Court  a's  it  was  before 
the  decree  of  the  Lower  Court  held  other- 
wise, 1  think  the  case  in  9  Weekly  Re- 
porter, page  407,  governs  this  case;  and 
that,  accordingly,  our  order  was  correct.  It 
is  urged  that  the  passage  cited  from  page 
407  is  an  obiter  of  the  learned  Chief  Jus- 
tice, and  not  a  legal  precedent.  But  1  see 
no  dissentient  judgment  upon  that  point 
(though  there  is  on  other  points  in  that  Full 
Bench  decision).  And  I  think  the  passage 
forms  part  of* the  judgment,. as  it  contains! 
directly  the  reasoning  by  which  the  conclu- 
sion was  come  to  by  the  Chief  Justice  in 
that  case. 

Under  this  view  of  the  case,  1  would  re- 
ject the  application  for  review  with  costs. 

Glover^  J, — 1  also  think  that  the  appli- 
cation should  be  rejected.  No  new  argu- 
ment   has    been    advanced,    nor    anything 


shown  to  us,  which  induces  me  to  think  the; 
original  order  wrong.  That  order  tumedi 
on  a  point  of  law  solely,  which  was  fully  ar-*-! 
gued  and  considered  at  the  first  hearing.      ] 


The  9th  July  1868. 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  A.  G.  Mac^ 

pherson,  Judges, 

Bond  suit — Plea  of  non-payment  of  considefar' 
tion — Onus  proband i. 

Case  No.  2691  of  1S67. 

Special  Appeal  front  a  decision  passed  hf 
the  Principal  Sudder  Ameen  of  Easl 
Burdwan,  dated  the  rjth  yune  iS&jt 
reversing  a  decision  passed  by  the  0|f- 
ciatifig  Sudder  Ameen  of  thai  Distnd^ 
dated  the  30th  July  1866. 

Manick  Lall  Baboo  (Plaintiff),  Appellant, 

versus 

Ram  Doss  IMozoomdar  and  others  (Defend- 
ants), Respondents, 

Baboo  Roop  Nath  Banerjee  for  Appellant. 

Baboo  By  cunt  Nath  Paul  for  RespondenU. 

Plaintiff  sued  defendant  upon  a  bond  which  recited 
the  fact  of  due  consideration  havinp^  been  paid  at  the 
time  of  execution.  Defendant  adnnitted  the  cxecutlun 
of  the  bond,  but  pleaded  that  consideration  had  not  ben 
paid. 

Hkld  that  it  was  upon  the  defendant  to  prot'c  that 
the  facts  stated  by  him  in  the  bond  were  really  differ- 
ent from  what  they  were  stated  to  be, 

Bayley,  Ju — This  special  appeal  must  be 
decreed  with  costs. 

The  plaintiff  sued  the  defendant  upon  a 
bond,  and  alleged  that  due  consideration  had 
passed.  The  bond  recited  the  fact  of  the 
consideration  having  passed  when  the  bond 
was  executed. 

The  defendant  admitted  the  execution  of 
the  bond,  but  at  the  same,  time  pleaded  that 
the  consideration,  as  recited  in  the  bond,  had 
not  been  paid ;  that,  on  the  contrary,  as  the 
plaintiff  did  not  agree  to  give  the  money 
until  the  bond  was  registered,  he  (the  de- 
fendant) raised  money  by  pledge  of  jewels. 

The  first  Court  gave  the  plaintiff  a  decree. 

The  Lower  Appellate  Court  has  dismiss- 
ed the  plaintiff  s  suit,  on  the  ground  chat  the 
plaintiff  failed  to  ^rove  that  the  consider- 
ation had  passed. 

The  plaintiff  appeals  specially,  and  urges 
that,  as  the  defendant  admitted  the  execu- 
tion of  the  bond  in  which  the  payment  <^   1 
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iftc  consideration  was  recited,  the  burden  of 
iprovioE^  that  consideralion  had  not  been  paid 
Has  on  the  defendant. 

On  the  other  hand,  the  special  respondent 

urges  that  an  admission  made  in  a  written 

lUtemeni  must  be  taken  as  a  whole,  that  is 

to  sar,  it  cannot  be  accepted  as  an  admission 

of  his  execution  of  the  bond  if  the  plea  is 

rejected  that  there  was  no  consideration  at 

^"tll;  and  it  is  urged  that  in  this  view  the 

I  burden    of   proof    would    still    be   on    the 

I  plaintiff. 

I     We  are  of  opinion  that  when  the  defend- 
I  ant  in  his  bond  staled  that  the  money  had 
been  received  by  him,  and  when  he.  in  his 
Vfiuen  statement,   admitted   that  the   bond 
WIS  executed  by   him,  it  was  upon  him  to 
prove  that  the  facts  stated  by  him  in  the 
bond  were  really  different  from   what  they 
were  recited  and  stated  to  be.     This  is  an 
ordinar}-  nile  of  law,  and  according  to  it  we 
think  that  the  decision  of  the  Lower  Appel- 
late Court,  which  threw  the  entire  burden  of 
proot  on    the    plaintiff   when    it    ought    to 
have  been  on  the  defendant,  ought  to  be 
reversed. 

We  accordingly  reverse  it,  decree  this 
special  appeal  with  costs,  and  aflirm  the 
judgment  of  the  first  Court. 


The  9th  JuR  1868. 

Present : 

The  Hon'ble   H.   V.    Bayley    and    A.    (). 
Macpherson,  Judges. 

Reversioner — Relief— Special  Appeal. 

Case  No.  2726  of  1867. 

Social  Appeal  from  a  decision  passed  by 
iht  Judge  of  East  Burdivan,  dated  the 
Stk  August  186'j,  reversing  a  decision 
passed  hy  the  Additional  Principal  S udder 
Ameen  of  that  District,  dated  the  2jrd 
Afril  186';. 

Ihma  Soonduree  Dossee  (Defendant), 
Appellant. 

versus 

Bama  Soonduree  Dossee  (Plaintiff), 
Respondent. 

Baka  Bytiunlnath  Paul  for  Appellant. 

Unhoo  Lukhee  Churn  Bose  for  Respondent. 

^  ttyersloner  sued  to  set  aside  alienations  made  by 
tfc«  heiress  in  possession,  but  ^amed  her  plaint  wronjfl y, 
sttkinjf  immediate  possession  to  which  she  was  not 
'^^W.  The  Principal  Sudder  Amcun,  findinjj  that 
pjaintiff  had  substantially  a  good  case,  declared  the 
y*»*tw«is  good  for  the  life  of  the  alienor,  and  pave  a 
wCTfe  for  only  such  relief  as  the  plaintiff  was  legally 
e*trtW  to.    The   course  adopted  by    Itie    Principal 


Sudder  Amecn  was  not  made  a  grround  of  appeal  to  the 
Judge,  and  tlie  Higfh  Court  refused  in  special  appeal  to 
set  aside  the  decree. 

Macpherson,  y.— ^N  this  case,  the  plaint- 
iff, as  mother  and  guardian  of  her  minor  son, 
sued  to  set  aside  certain  alienations  made 
bv  her  mother,  the"  plaintiff's  son  being  the 
reversioner  or  next  heir  after  the  plaintiff's 
mother.  The  Courts  below  have  given  the 
plaintiff  a  decree  as  regards  most  of  the 
alienations  in  question,  declaring  them  to  be 
good  only  for  the  lifetime  of  the  mother. 

In  special  appeal,  it  is  contended  that  the 
suit  is  altogether  wrongly  framed,  and  that, 
therefore,  it  ought  to  have  been,  and  ought 
now  to  be,  dismissed. 

There  is  no  doubt  that  the  plaint  is  bad 
in  itself,  for  the  only  relief  it  prays  is  a  relief 
to  which  the  plaintiff  is  clearly  not  entitled. 
The  plaintiff's  claim  is  staled  in  the  plaint 
to   be   "  to   recover   possession    of    paternal 
''  estate  wasted  and  sold  by  plaintiff's  mother, 
*/  by   setting   aside    the    sale  and    removing 
''  the  estate  from  her  hands,  subject  to  pay- 
*'  ment   to   her   of  the    profits."     And    the 
prayer  at  the  end  of  the  plaint  is   '-^  to  re- 
'*  move  the  property   aforesaid  and  also  the 
**  remaining  property  in  plaintiff's   mother's 
"  possession  from  her  hands,  and  to  obtain 
*'  possession    of   an    8- annas    share    of  the 
"•^  property    left    by   her  father,    subject   to 
*'  payment  by  her  of  the  profits  to  her  mo- 
"  ther.'     Such   a   plaint  is   bad,   as   it   has 
been  repeatedly  decided  that  a  reversioner, 
in  the  position  of  the  plaintiff,  can  sue  only 
for  a  declaration  that  the  alienation  is  made 
without  such   necessity   as   justifies   it    and 
that   the   alienation   will  not  bind   the  heir 
after  the  death  of  the    widow.     The   rever- 
sioner has   no   right   to  sue   for  immediate 
possession,  or  to  remove  the  property  from 
the  hands  of  the  widow.     (Weekly  Reporter, 
Special  Number,  page  166  ;  2  Hay,  page  608 ; 
g  Weekly  Reporter,  paf;e    108;    7   Weekly 
Reporter,   pp.   119,    303:    VI.    Weekly   Re- 
porter, page  222,  cS:c.) 

Nevertheless,  we  do  not  think  that  we 
ought,  at  this  stage  of  the  suit,  to  dismiss  it, 
because  of  its  having,  been  wrongly  framed. 
For,  on  the  merits,  the  Lower  Courts  have 
found  that  the  plaintiff  has  a  substantially 
good  case,  but  the  decree  which  has  been 
made,  is  not  in  accordance  with  the  prayer  of 
the  plaint,  but  is  strictly  such  as  the  plaint- 
iff was  legally  eniiiled  to  and  as  she  ought 
to  have  asked  for.  The  Additional  Princi- 
pal Sudder  Ameen  who  tried  the  case  as 
the  Court  of  original  jurisdiction,  perceiving 
the   defect  in  the  plaint,  declared  distinctly 
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Dooars,  and  hopes  to  carry  it  against  the  Raj 
Bansi  cultivators  and  the  Knglish  Courts. 
The  price  of  the  pottah  might  almost 
have  been  used  to  help  the  war  against  the 
British  Government.  The  transaction  was 
a  speculation.  The  Soobah  got  his  money,  ^ 
and  the  Bengalee,  who  could  not  emigrate 
to  Bhootan,  look  his  chances  of  being ' 
made  zemindar. 

"  In  my  opinion,  the  question  is  one  for 
ihe  Plxecutive  Government,  not  for  the 
Courts  of  justice.  The  plaintiff  is  about 
the  last  man  of  the  last  class  who  deserves,  , 
or  has  any  kind  of  pretension,  to  be  re- 
cognized as  a  zemindar.  If  he  had  got 
an  ordinary  jole-pottah  from  the  Soobah, 
and  possession  with  it,  he  would  have 
been  maintained  in  possession  like  any 
.other  jotedar.  It  would  seem  to  me  utterly 
unreasonable  to  allow  his  purchase  of  new 
zemindarce-righls  from  the  Bhooteah 
Soobah  to  stand  good  to  the  injury  of  the 
cultivators'  rights.  Kven  granting  that  all 
the  kuboolents  and  hissabs  filed  are  genu- 
ine, the  jotedars  have  no  power  to  set  up 
a  zemindar  over  their  head. 

"  On  the  issues  framed,  I  fmd  all  the 
plaintiff's  documents  genuine,  but  at  the 
same  time  invalid." 

Further   on,    the    Deputy    Commissioner 
says  :  "  It  might  be  urged  that,  even  if  the 
**  Soobah  had  no  power  to  grant  a  lease  at 
**  fixed  rates  fof  ever,  still  he  had  power  to  : 
** grant   ordinary   joie    leases,    and  that  the' 
**  plaintiff's  filed  pottah  should  be  taken  as  | 
*'an    ordinary    jote-pottah,    scratching    the 
*'  word    '  mokurruree.'     I'he  answer  is   that  \ 
**  the   pottah   interferes   with    the    rights   of ' 
**  existing  jotcdais.     The  Soobah  might  have 
*'  farmed   any   number  of  jolcs   to   any  one 
"  person  ;  that  is.  he  might  have  farmed  his 
**own   rights;  but  the   farm   could  not   last 
*'  longer   than  the   Sojbah   who  granted   it. 
*'The  plaintiff  does  not  urge  this  plea,  though 
**  it  seems  to  me  to  be  his  strongest. 

"  Considering,  therefore,  that  this  Court 
**  is  not  bound  to  recognize  the  Soobah's 
*' authority  in  ihe  matter  in  hand,  namely, 
"the  establishment  of  a  land-holder  under 
"  Government  above  the  jotedars,  and  con- 
'•  siders  that  it  would  be  unjust  and  inexpe- ' 
dient  to  confirm  the  Soobah's  act  in  the 
matter,  I  direct  that  the  case  be  dismiss- 
*'ed  with  costs." 

I  have  said  that  I  sec  no  reason  to  inter- 
fere with  the  Dc])uty  Commissioner's  finding 
of  the  facts  in  this  case.     But  upon  the  facts 
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as  found,  1  think  the  plaintiff  is  entitled  10 
our  judgment. 

No  considerations  of  expediency  can  veigh 
with  us,  or  can  legally  be  entertained  by  iiv 
We  must  treat  the  question  as  if  it  arose  in 
one  of  the  long-settled  districts.     Were  \W 
itiatter  otherwise,  we  might  possibly  contur 
in  the  view  taken  by  the  Deputy  Commis- 
sioner.     It   might   have   been    well   it  tb« 
plaintiff's  case  had,  in  the  first  instance,  ton 
differently   treated    by  the   Executive.    But.; 
so  far  ns  this  suit  is  concerned,  ii  appears 
to  me  that  the  plaintiff  proves  his  case.     Ife 
did,    in   fact,   get   this  mourosee  joledarcc- 
pottah  from  the  Soobah  ;  the  British  Govern- 
ment's officers  recognized  him,  and  received 
rent   from   him  ;    and   the   defendants  have 
granted  him  kubooleuis  and  attorned  to  him. 
Surely,  then,  as  against  these  defendants,  be 
is   entitled  to   have   their    names    removed ; 
from  the  registry,  and  to  have  his  own  placed  ! 
upon  it   instead.     Whether  a  pottah  of  this 
sort,  granted  by  the  Soobah   on   the  eve  ot  \ 
flight,  is  one  which  really  by  itself  gave  the 
plaintiff  a  title  to  the  position  he  claims  is. 
as  it  seems  to  me,  most  doubtful.      l^ul  that 
is  not  the  ciuestion  which  we  have  to  decide. 
The  only  question  before  us  is  whether,  as 
regards  these  defendants  who  have  acknow- 
ledged the  title  which  the  plaintiff  sets  wp. 
he  is  entitled  to  a  declaration  that  his  title  is 
good,    and    that  his  name,  and    not  ihci's 
ought   to   appear    on    the   register  as  jote- 
dar. 

It  appears  to  me  that  the  decree  of  the 
Deputy  Commissioner  ought  to  be  reversed, 
and  that  a  decree  ought  to  be  passed  in  the 
plaintiff's  favor,  declaring  him  to  be  mourosw 
jotedar  (uiider  his  pottah)  of  the  eleven 
parcels  of  land  in  suit,  and  declaring  that  he 
is  entitled  to  have  his  name  put  in  the  re- 
gister as  such  jotedar. 

Under  the  peculiar  circumstances  oT  the 
case,  we  shall  make  no  order  as  to  the  coats 
of  this  appeal. 

Ihjyleyy  7-—^  am  of  opinion  that  the 
British  authorities  did  formally  recognixe 
the  Soobah's  pottah,  and  having  done  so. 
and  rent-payments  having  been  made  under 
it,  the  subsequent  action  as  to  registration 
of  the  jotedars  would  not  set  aside  such  re- 
cognition of  the  Soobah's  pottah.  It  ^** 
quite  open  to  the  Bittish  authorities  to  deny 
recognition,  or  to  admit  the  pottah  only  rtf/ 
interim  ;  but  this  was  not  done. 

I  concur  in  the  order  proposed  by  Mr. 
Justice  Macpherson. 
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The  loth  July  1868. 

Present: 

Ike  Hon'bic  F.  B.  Kemp  and  E.  Jackson, 

Judges. 


Ixecstioo  in  another  diatfict — Certificate  under 
;  Section  284,  Act  VIII.,  1859. 

Case  No.  1540!  1868. 

^^Pplicafion  for  review  of  judgment 
jasstd  by  the  Hon'bte  Justices  F,  B.  Kemp 
md  E,  Jackson,  on  the  26th  March 
1S68,  in  Regular  Appeal    No,    182  .of 

ilooktakesbee  Debia,  Plaintiff  (Respondent), 

Petitioner, 

versus 

lAdkoeepnt  Sing  Doogur  and  another 
Defendants  (Appellants),  Opposite  Party, 

the  Adrocate-General  and  Baboos  Ashoo- 
loih  Chaiterjee  and  Doorga  Doss  Dutt 
for  Pelitloner. 

Mr,  R.    T,    Allan    and   Baboo    Onookool 
Ckunder  Hooker jee  for  Opposite  Party. 

^  ^liere  &  case  is  decreed  in  one  district,  and  property 
B  itlBched  and  sold  in  execution  in  another  district, 
lithovt  application  made  by  the  decree>holder  to  the 
GoQit  o(  the  latter  district,  and  without  the  certiBcate 
tad  odwr  iiapers  beinf  obtained  from  the  former  dis- 
^  as  laid  down  in  Sections  384  and  385,  Act  VI 11., 
•t^  the  proceedings  must  be  held  to  be  without  juris- 

;  Bat(  HELD  by  Jackson,  J.  ),  where  the  certificate 
iRay  to  in  Section  284  was  sent,  whether  asked  for 
.«  not,  theexccution-proceedin^  are  legal,  even  though 
Ihe  process  of  attachment  was  issued  by  the  Court  exe- 
cng  at  the  request  of  the  other  Court,  instead  of  (as 
I  ikNiM  have  been)  on  the  direct  application  of  the 
<KRe4iolder. 

Held  (by  Jackson,  J.)  that  no  particular  form 
^ni?  PRscribed  in  law  for  a  certificate  under  Section 
3^4,  jjf  it  contains  all  the  information  -which  it  should 
contam,  it  is  a  good  certificate,  even  though  wanting  in 
pcosioa. 

Jackson,  J, — ^The  question  at  issue  in  this 
case  w  whether  the  plaintiff  or  the  defendant 
^1  a  superior  title  to  certain  landed  estate. 
Both  had  purchased  it  in  execution  of  decree, 
and  the  plaintiff's  purchase -was  prior  to  the 
porchase  of   the    defendants;   but   it   was 
alleged  that  the  proceedijigs  in  execution  of 
^  decree,  under  which  the  plaintiff  pur- 
chased, were  without  jurisdiction,  and  that, 
wnseqoemly,  the  plaintiff  obuined  no  valid 
^ite  by  her  purchase  in  the  course  of  those 
proceedings.    On  the  former  hearing  of  this 
cue,  I  concurred  with  Mr.  Justice  Kemp  in 
diamissing  the  plaintiff's  suit,  more  special- 
ly oa  the  ground  that  the  plaintiff,  being 
oimielf  the  decree^holder,  had  carried  on  in 
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the  Dinagepore  Judge's  Court  proceedings  in 
execution  of  the  decree  which  was  passed 
in    the    Burdwan    Court,    without    having 
previously  obtained  from  the  Burdwan  Court 
the  certificate  and  other  necessary  papers 
to  enable  him  legally  to  make  application 
for  execution  to  the  Dinagepore  Court.    I 
thought  I  had  carefully  examined  the  papers 
on  the  record  at  the  former  hearing,  and 
bad   satisfied   myself   that    the    usual   cer- 
tificate under  Sections  284  and  285  had  not 
been  sent  to  the  Dinagepore  Court.    The 
pleaders  for  the  plaintiff  certainly  did  not, 
at  the  former  hearing,  point  out  to  the  Court 
the  certificate  in  question.     It  appears,  how- 
ever, that  that  document,  or  the  paper  which 
it  is  alleged  is  the  certificate  in  question,  is 
with  the  record,  and  it  is  clear  that  that 
certificate  was  sent  to  the  Dinagepore  Court, 
with  the  view  that  that  Court  should  allow 
the  plaintiff  to  take  out  execution  of  his  de- 
cree in  the  Dinagepore  district.    The  papers 
on  the  record  show  that  the  plaintiff  had 
taken  out  execution  of  his  decree  in  the 
Burdwan  district,  and  desired  to  take  out 
further    execution    in    the    Moorshedabad, 
Hooghly,  and  Dinagepore  districts.    As  it 
was  doubtful  whether  he  could  carry  on 
executioii-proceedings  by  the  sale  of  the  judg- 
ment-debtor's property  in  all  the  three  dis- 
tricts at  the  same  time,  he  petitioned  the 
Burdwan  Court  to  furnish  him  with  certifi- 
cates, &c.,  to  enable  him  to  attach  and  sell 
the   debtor's   property  first   in    the    Moor- 
shedabad district;  but  he  also  asked  that 
immediate  steps  might  be  taken,  under  Sec- 
tion 235,  Act  VIII.  of  1859,  to  attach  the 
debtor's  property  in  the  Hooghly  and  Dinage- 
pore districts  also.    The  plaintiff's  request 
was  complied  with,  and  a  general  certificate 
was  drawn  up,  stating  the  facts  connected 
with  the  decree,  and  a  copy  was  sent  to  each 
of  the  three  districts  in  which  the  plaintiff 
wished  to  carry  out  execution.    On  receipt  of 
these  papers  in  the  Dinagepore  Court,  the 
Judge  appears,  without  further  application 
from  the  plaintiff,  to  have  attached  the  pro- 
perty now  in  dispute,  under  Section  235  of 
the  Act,  and  subsequently,  on  the  receipt  of 
further  papers  from  the  Burdwan  Court,  to 
have  sold  thai  property,  when  the  plaintiff 
became  purchaser.     Afterwards,  the  present 
defendant  also  obtained  a  decree  against  the 
same  judgment-debtor,  and  atuched  and  sold 
this  same  estate  a  second  time,  and  purchas- 
ed it,  and  was  placed  in  possession  of  it 

•  The  question  now,  then,  is  not  between 
either  decree-holder  and  the  judgment- 
debtor,  but  between  the  two  purchasers.  It  is 
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true  that,  in  this  case,  the  purchasers  are  the 
decree-holders,  but  the  question  would  have 
been  the  same  had  the  purchasers  been  other 
than  the  decree-holders.  I  am  of  opinion 
that  no  mere  irregularity  in  the  attachment 
^nd  sale  would  invalidate  the  plaintiff's  title 
under  his  prior  purchase ;  but  if  the  attach- 
ment or  sale  were  made  without  application 
to  the  Dinagepore  Court,  and  without  first 
obtaining  from  the  Burdwan  Court  the 
certificate  and  other  papers,  as  laid  down  in 
Sections  284  and  285  of  the  Act,  I  still 
think,  as  was  laid  down  in  our  former  judg- 
ment, that  the  proceedings  in  the  Dinagepore 
Court  would  have  been  without  jurisdiction. 
But  I  entertain  no  doubt  now  that  the  pro- 
ceedings before  the  Burdwan  and  Dinagepore 
Courts  were  strictlj  legal,  except  as  to  one 
point,  and  that,  on  that  one  point,  though 
there  was  an  informality,  still  that  informal- 
ity would  not  vitiate  the  sale,  and  render 
(he  whole  of  the  proceedings  illegal. 

The  first  portion  of  the  argument  on  this 
application  was  directed  to  the  question 
whether  the  certificate  alluded  to  in  Section 
284,  Act  VIII.  of  1 859,  was  sent  to  the  Dinage- 
pore Court,  and  it  was  said  that  no  such  cer- 
tificate was  asked  for,  and  no  such  cer- 
tificate was  sent.  We  have  not  before  us 
the  original  application  of  the  decree-holder, 
so  that  I  am  unable  to  satisfy  myself  by 
direct  evidence  as  to  whether  the  certificate 
was  asked  for.  But  I  infer  it  was  asked  for, 
because  I  am  satisfied  that  it  was  sent ;  and, 
as  it  was  sent,  it  seems  to  me  immaterial 
whether  it  was  asked  for  or  not.  If  the 
sending  of  the  certificate  was  all  which  was 
necessary  to  make  the  proceedings  before  the 
Dinagepore  Court  legal,  I  am  satisfied  that 
they  were  legal  so  far  as  the  certificate  was 
concerned.  It  is  said  that  the  certificate 
Is  headed  as  a  certificate  under  Section  235, 
Act  VIII.  of  1859.  No  particular  form  is 
prescribed  in  the  law  for  tne  certificate,  and 
though  there  are  portions  of  it  which  might 
have  been  written  more  precisely,  more  espe- 
cially the  heading  alluded  to,  I  would  not, 
on  any  matter  of  form  or  irregularity,  hold 
the  execution-proceedings  invalid.  If  the 
certificate  contained  all  the  information 
which  it  was  necessary  it  should  contain, 
I  would  hold  that  certificate  a  good  certificate 
under  Section  284  of  the  law.  It  is  not 
alleged  that  it  did  not  contain  that  informa- 
tion, and  it  apj>ears  to  have  been  regularly 
sent  to  the  Dinagepore  Court.  So  far  the 
proceedings  were  correct,  and  the  Dinage- 
pore Court  bad  jurisdiction  to  carry  on  the 
execution. 


A  question  was  raised  during  the  arga* 
ment  as  to  whether  a  copy  of  the  decree  wasj 
sent.  It  is  not  specially  alluded  to  in  tbt] 
proceeding  sending  the  certificate.  Bat  tint! 
proceeding  states  that  the  certificate,  &cj 
were  sent.  I  would  presume  that  the  CcrnX] 
acted  rightly,  until  the  contrary  is  shown. 

In  sending  the  certificate  and  copy  of  tht; 
decree  to  the  Dinagepore  Court  to  enable  tkj 
plaintiff  to  execute  his  decree  there,  tbongk 
the  execution  was  at  that  time  to  be  confindlj 
to  the  attachment  of  the  judgment-debux^lj 
property,  the  Burdwan  Court  requested  the^ 
Dinagepore  Court  to  issue  process  of  altadi»i 
ment  under  Section  235.    Accordingly,  the 
Dinagepore  Court  attached  the  estate  now  in 
dispute,  and,   subsequently,   on  the  recdpt 
of  further  proceedings  from  Zillah  Buidwan, 
sold  it.    It  is  said  that  this  attachment  viij 
not  a  legal  attachment;  that  no  applicalioi 
for  the  attachment  was  made  direct  to  the 
Dinagepore  Court ;  and  that  that  Court  shonld 
not  have  acted  without  direct    applicatimi 
being  made    to  it.    I    think    the   plaintf 
should  have  made  a  direct  applicatioa  for 
attachment  to  the  Dinagepore  Court,  aai| 
that  that  Court  should  not  have  attached 
without  such  direct  application.    But  I  vonM 
not  declare  the  sale  invalid  and  vitiated  by 
this  informality.    There  was  an  application 
for  attachment  made  by  the  decree-hoidef 
through  the  Burdwan  Court  to  the  Dinagepore 
Court.     However  informally    It  was  made, 
still  it  was  made,  and  the  Court  oyerlookiog 
the  informality  made  the  attachment.     That 
attachment.was,  in  my  opinion,  a  legal  attach- 
ment.    I  doubt  if  even  the  judgment-debtor 
could  have  succeeded  in   getting  the  sale 
set  aside  on  account  of  this  irregularity,  and 
I  certainly  would  not  declare  that  it  rendered 
all  subsequent  proceedings  in  the  case  nail 
and  void,   and  without  jurisdiction.    If  ^^ 
attachment  was  good  and  legal,  it  follows 
that  the  sale  is  a  valid  sale,  and  thc*piaint- 
iff's  title  under  that  sale  is  a  good  title. 

Holding  this  view  on  the  evidence  which 
has  now  been  brought  to  the  notice  of  [he 
Court,  but  which  was  omitted  from  notice 
at  the  last  hearing,-  I  think  a  good  case  has 
been  made  out  for  the  admission  of  the 
review,  and  I  would  accordingly  admit  '\i 
and,  reversing  our  former  orders,  ^onld 
decree  the  suit  for  the  plaintiff. 

ICempj  y—l  sjp  no  good  ground  for  ^- 
tering  or  amending  the  judgment  of  this 
Bench  passed  on  the  20th  March  186°. 
which  is  in  accordance  with  a  decision  puo* 
lished  in  the  Weekly  Reporter,  Vulame  ^IH 1 
page  3  ^0. 
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The  same  arguments,  which  were  urged 
! jfhen  the  appeal  was  heard  by  us,  have  been 
IHged  on  this  occasion,  perhaps  more  ably, 
M  the  applicant  has  had  the  benefit  of 
Idng  represented  by  the  learned  Advocate- 
£ieaeral. 
1  have  no  donbt  whatever  that  the  sale 
idcr  which  the  applicant  purchased  was 
jade  without  jurisdiction,  and  was  wholly 
legal.  I  have  given  my  reasons  in  detail 
r  this  opinion  in  my  former  decision,  to 
iich  I  adhere  in  every  respect.  The  appli- 
ition  is  rejected  with  costs. 


The  nth  July  1868. 
Preseni : 

llcHonble  Sir  Barnes  Peacock,  A7.,  C/iie/ 
J)utic€,  and  the  Hon'ble  Dwarkanath 
Mittcr,  Judge. 

Sowdaick  stridhun. 

Case  No.  3454  of  1867. 

^ftcial  Appeal  from  a  decision  passed  by  the 
'     Principal  Sudder  Ameen  of  Dacca,  dated 
the  23rd  September  i86y,  affirming  a  de- 
cisioH  passed  by  the  Moonsiff  of  Bohur, 
dated  the  26th  June  1866 

Kashee  Chunder   Roy  Chowdhry  and  an- 
other  (two  of  the  Plaintiffs),  Appellants, 

versus 

Gour  Kishore  Gooho  and  others 
(Defendants),  Respondents, 

Balm  Kally  Mohun  Doss  for  Appellants. 

Boko  Sreenath  Banerjee  for  Respondents. 

Simdaick  stridhun  created  by  the  husband  descend?, 
Mt  to  his  hciTS,  but  to  the  heirs  of  the  wife. 


Ptamk,  C.  7.— The  decision  of  the  Lower 
Appellate  Court  in  this  case  must  be  affirmed 
with  costs.    The  ground  of  appeal  is  that 
the  Court  has  committed  an  error  in  finding 
that  sowdaick  stridhun  created  by  the  hus- 
band is  alienable  by  the  wife.    The  plaintiffs 
claim  as  heirs  of  the  husband.    It  is,  there- 
fore, uiuiecessary  to  determine  whether  the 
*ifc  could  alienate  her  sowdaick  stridhun  or 
not    If   she  could   alienate,   the   properly 
passed  to  the  purchase^    If  she  could  not 
aliciiaic,  it  descended  to  her  heirs,  and  not 
to  the  heirs  of  her  husband.    In  neither  case 
could  the  plainlifis,  as  heirs  of  the  husband, 
be  entitled  to  recover. 


The  iilh  July  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Evidence  received  by  consent— Special  appeaL 

Case  No.  1667  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea,  dated 
the  19th  April  1867,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  20th  June  r866. 

Anar  Mollah  (Defendant),  Appellant, 

versus 

Mr.  James  Hills  (Plaintiff),  Respondent, 

Baboo  Anund  Gopal  Paleel'iox  Appellant. 

Mr    r.  *S.  Rochfort  and  Baboo  Bhowanee 
Churn  Dull  for  Respondent. 

Where  both  parties  to  a  suit  adduce  calculations 

J   -I  «^^lihourin«r  villaees  as  evidence  to  estabhsh 

made  m  "«?P^"""^/  consent  that  the 

a4  "o*«.?itled  afterwards  to  object  to  them  .n  special 
appeal. 

DL^^^  7 —Looking  at  the  judgments  of 
the  Deputy  Collector  and  the  Judge  in  order 
o  see  how  the  parties  have  deal  with  this 
case  we  have  come  to  the  conclusion  that 
both  sides  adduced  calculations  made  in 
neighbouring  villages  as  evidence  upon 
which  they  relied  in  order  to  establish  the 
resoeclive  cases  which  they  were  desirous  of 
mSS  before  the  Court.  We  think  that. 
Sihoufh,  no  doubt,  these  calculations  were 
not  if  objected  to,  strictly  legal  evidence 
Se uveen  the  parties,  both  sides  have,  in  the 
wav  in  which  we  have  point«d  out,  imphed- 
Tv  consented  that  they  should  constitute  the 
i^aJeriab    upon    which    the    Court  was  to 

act 

Under  these  circumstances,  we  think 
that  the  grounds  of  special  appeal  are  not 
made  out,  and  we,  therefore,  dismiss  the 
appeal  with  costs. 
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Theiith  July  1868.        ^ 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  CAief 
Justice^  and  ihe  Hon'ble  Dwarkanalh 
Mitter,  Judge, 

Contract  out  of  Ul-feeHng— Public  policy. 

Reference  to  the  High  Court,  by  the  Judge 
of  the  Small  Cause  Court  at  Kooshtea, 
dated  the  loth  June  1868, 

Bamun  Dass  Banerjee,  Pleader,  Plaintiff, 

tersus 

Huro  Lall  Shaha,  Defendant. 

A  contract,  the  cftect  of  which  is  to  assist  another  in 
carrying  on  the  litigation  against  a  third  party,  made 
with  the  express  declaration  that  it  was  out  of  spite 
and  ill-feeling  against  such  third  party,  is  a  contract 
against  public  policy,  and  a  suit  cannot  lie  upon  it. 

'  Cojtf.— Plaintiff,  who  practises  in  this 
Court  as  a  pleader,  brought  this  action  to 
recover  from  defendant  the  amount  men- 
tioned above  (50  rupees)  as  averred  in  his 
plaint,  which  runs  thus : — 

"One  Ram  Gopal  Shaha  got  a  decree 
"in  case  No.  966  of  1867  in  this  Court 
"against  another  Ram  Gopal  Shaha.  De- 
"  fendant,  Huro  Lall  Shaha,  who  professed 
"himself  to  be  a  friend  of  the  judgment- 
"debtor,  Ram  Gopal  Shaha,  made  in 
"  Ughran  last  a  verbal  contract  with 
"plaintiff^  to  the  effect  that  inasmuch  as 
"  he  wanted  to  benefit  the  judgment-debtor, 
"  and  to  thwart  the  judgment-creditor,  for 
"his  grudge  against,  and  party-feelings 
"  towards,  the  judgment- creditor,  he  (defend- 
"  ant)  would  pay  plaintiff  Rupees  50  from 
"  his  own  pocket,  if  plaintiff  could  manage 
"to  have  the  case  No.  966  of  1867,  which 
"  was  decreed,  to  be  dismissed,  struck  off, 
''  or  anyhow  rejected  from  the  file  of  the 
**  Court.  A  vakalutnama  signed  by  judg- 
"  ment-debtor  was  accordingly  given  io 
**  plaintiff,  who«filed  an  application  for  a  new 
"trial,  and  urged  the  Court  to  refer  the 
"case  for  the  opinion  of  the  High  Court. 
"The  decision  of  the  High  Court,  dated 
"  i8ih  January  last,  ruled  that  the  case 
"was  not  cognizable  by  this  Court;  and 
"on  the  3rd  February  last,  this  Court 
"  carried  the  orders  of  the  High  Court  into 
"effect.    Defendant     had     quarrels      with 


"  judgment-creditor,  on  account  of  the  par^ 
"  spirit   subsisting   between  them,  and  h*. : 
"  wanted  to  serve  his  purpose  by  befriendlig.  i 
"  judgment-debtor  in  the  way  of  his  gaimag.  j 
"  the  case.    So  defendant  entered  into  ths  ] 
"contract  with  plaintiff,  who  undertook titfr*: 
"  task,    agreeing    to   the   terms    proposeiL 
"  Defendant's  efforts  to  secure  his  own  in* 
"  terest,  and  to  do  a  piece  of  good  tumlS' 
"  the  judgment-debtor,  are  the  two  coos^^' 
"  derations  in  this  contract.     Defendaat  \% 
"  consequently,   liable  to  pay   the  amooif  \ 
"  contracted  for.    After  the  case  was  d» 
"  posed  of  by  the  High  Court,  defendaal 
"  acknowledged  his  liability  before  a  gren 
"  many   respectable    persons.     Plaintiff  % 
"  therefore,  entitled  to  get  from  defendaat 
"  the  sum  claimed.*' 

Defendant's  pleader  urged  the  folbwing 
pleas : — 

1.  Defendant  had  no  interest  in  the  snit 
conducted  by  plaintiff :  hence  this  case  is  not 
sustainable. 

2.  There  was  a  co-pleader  with  plaintiff, 
but,  as  he  has  not  been  made  a  party  !o 
the  case,  the  cognizance  of  this  case  i&, 
barred. 

3.  Defendant  agreed  that  he  wotU 
cause  Rupees  50  to  be  paid  to  the  plaintifF  by 
Ram  Gopal  Shaha,  defendant  in  the  case, 
should  the  case  be  finally  dismissed  by  ibis 
Court. 

Now,  first  of  all,  it  is  to  be  considered,  in 
the  disposal  of  this  case,  whether  the 
contract  was  a  valid  one,  and  any  action 
could  lie  on  it. 

From  the  very  tenor  of  the  plaintiff  s  own 
statement,  and  the  nature  of  the  defence 
made,  it  appeared  that  defendant  wss 
nowise  interested  in  the  issue  of  the  case, 
excepting  that  he  wanted  to  harass  and 
annoy  judgment-creditor,  and  that  he  nade 
agreement  with  plaintiff  to  pay  him  ViCiof^) 
for  trying  in  his  capacity  of  a  pleader  (o 
have  the  decreed  case  dismissed,  struck  off.  t)r 
otherwise  thrown  out  of  Court.  A  coninct 
of  this  kind  is  contrary  to  the  public  policy 
of  laws,  and  the  Courts  will  not  lend  their 
assistance  for  the  enforcement  of  the  coo- 
tract.  (See  Addison  on  Contracts,  Foorlb 
Edition,  page  92.) 

The  reason  set  forth  by  plaintiff  for  bind- 
ing defendant  to  ^he  contract  was  tlmt 
defendant's  spite  and  party-feeling  towards 
judgment-creditor,  induced  him  to  come 
to  the  assistance  of  judgment-debtor,  and 
to  offer  money  for   the   re-opening  of  a 
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int  set  at  rest,  for  the  purpose  of  servirg 
kir  interest  of  avenging  himself  on  judgment- 
^iior.  Plaintiff  deenied  these 'consider- 
jalioas  as  valid  for  making  defendant  liable, 
jind  that  the  moving  of  these  considerations 
hns  good  ground  foe  a  valid  contract.  But 
igftements  to  furnish  money  to  aid  and  as- 
iitt  in  the  prosecution  of  law-suits,  in  which 
Ik  party  making  the  agreement  is  in  no 
liiie  iflterested,  and  in  which  he  has  no  just 
'U  reasonable  ground  for  interference,  are 
paid*  as  tending  to  keep  alive  strife  and 
eoBtention.  {Vide  page  94  of  the  work 
Meationed  above.)  Friendly  leanings,  party- 
tceiings,  and  private  quarrels  are,  I  think, 
|h>  just  and  reasonable  grounds  for  inter- 

Another  principle  in  the  law  of  contract 
b  coBtiavention  of  which  this  contract  was 
Aide  is  that  the  agreement  upon  which  this 
salt  was  laid  partakes  of  the  nature  of  wager- 
faig  in  law.  A  pleader  who  contracts  for 
a  decree  which  was  passed  by  a  competent 
Court,  and  which  could  not  be  reversed  or 
aiodified  but  by  Courts  having  jurisdic- 
tion over  the  matter,  undertakes  an  im- 
possibility beyond  his  power  to  accomplish, 
aad  incompatible  with  his  profession  of  a 
]4eader. 

h  might  have  further  been  seen  that  the 

Hatemeoi  contained  in  the  plaint  was  con- 

^dosive  evidence  of  the  nullity  of  the  contract, 

'  lad  could  not  form  the  basis  of  an  action  at 

Iw. 

I  As  the  contract  was  against  the  public 
I  policy  of  laws,  and  entered  into  with  a  person 
I  nowise  interested  in  the  issue  of  the  case,  and 
I  is  plaintiff  attempted  wagering  in  law,  I 
bt?e  dismissed  the  case ;  but  at  the  request  of 
ibe  plaintifF,  who  prays  that  the  case  may  be 
lefcTredtothc  High  Court,  I  have  made  the 
order  of  dismissal  contingent  upon  the  deci- 
«ion  (rf  the  Hon'ble  Judges  of  the  High  Court, 
OB  the  point  whether  the  contract  was  a  valid 
contract,  and  could  any  action  lie  on  it. 

Tkt  judgment  of  the  High  Court  was  de- 
livered as  /ol lows  : — 

Peacock,  C.  7.— We  are  of  opinion  that  a 
^JlJwt,  the  effect  of  which  is  to  assist  an- 
wr  in  carrying  on  litigation  against  a  third 
party,  made  with  the  express  declaration  that 
»t  wa  om  of  spite  and  ill-feeling  against  such 
third  party,  is  a  contract  against  public  policy. 
"^  »e,  consequently,  of  opinion  that  the 
W|t  in  this  case  cannot  be  maintained,  and 
tlw  the  Judge  df  the  Small  Cause  Court  was 
"gm  m  dismissing  it. 


The  nth  July  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath  Mit- 
ter,  Judge, 

Jorisdiction— Suit  to  establish  judgfment-debt- 
or*a  right  to  property  released  under  Section 
246,  Act  VI I L,  X859. 

Reference  to  the  High  Court  by  the  Officiat- 
ing fudge  of  the  Small  Cause  Court  at 
Kishnaghur,  dated  the  rgth  June  1868, 

Ram  Dhun  Biswas,  Plaintiffs 

versus 

« 

Kefal  Biswas  and  others,  Defendants, 

A  decree-holder  cannot  sue  in  a  Court  of  Small  Causes 
to  establish  his  judgment-debtor's  right  to  property 
seized  in  execution,  but  subsequently  released  to  a 
claimant  under  Section  246,  At^  Vlll.,  1S59. 

Case. — This  is  an  application  by  plaintiff 
for  a  new  trial.  Whether  it  shall  be  granted 
or  not  depends  on  the  decision  of  the  High 
Court  on  the  question  hereinafter  submitted 
for  its  opinion. 

The  object  of  the  suit,  as  stated  in  the 
plaint,  is  to  establish  the  title  of  the  pro  for- 
md  defendants  to  certain  personal  property, 
which  plaintiff  had  attached  in  execution 
of  a  decree  against  them,  but  which  had 
been  released  on  the  claim  of  the  first  de- 
fendants  under  Section  246  of  Act  VIII.  of 
1859,  and  to  bring  it  to  sale  in  execution 
of  that  decree;  or  to  recover  the  value  of 
the  property  from  first  defendant.  Plaintiff 
subsequently  amended  his  plaint  by  with- 
drawing the  prayer  for  bringing  the  pro- 
perty to  sale,  and  stating  his  claim  to  be, 
to  establish  the  title  of  the  proformd  de- 
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fendants  to  the  property,  and  to  recover  the 
value  of  it  from  defendant  i.  The  question 
which  I  submit  for  the  decision  of  the  High 
Court  is,  whether  a  decree-holder  can  sue 
in  a  Small  Cause  Court  to  establish  his 
judgment-debtor's  title  to  property  seized 
in  execution,  which  has  subsequently  been 
released  to  a  claimant  under  Section  246 
of  Act  Vlll.  of  1859,  and  to  recover  the 
value  of  that  propeny  from  the  successful 
claimant. 

It  seems  to  me  that  such  a  suit  is  not 
one  of  those  contemplated  by  Section  6  of 
Act  XI.  of  1865.  Plaintiff  would  not  be 
entitled  to  a  decree  for  the  properly  in  ques- 
tion or  its  value,  for  it  never  was  his.  All 
that  he  could  get  would  be  a  declaration 
that  he  was  entitled  to  bring  the  property 
to  sale  in  execution  of  his  decree,  which, 
in  fact,  constituted  the  first  prayer  in  the 
plaint.  The  suit  would  be,  therefore,  de- 
claratory in  its  nature,  and  a  declaratory 
suit  does  not  come  within  the  scope  of  this 
Court's  jurisdiction.  The  ruling,  Womesh 
Chunder  Bose  versus  Muddun  Mohun  Sir- 
kar,  II.  W.  R.  44,  has  been  referred  to  by 
plaintifT's  pleader,  but  it  has  no  bearing  on 
this  case,  as  it  refers  to  cases  where  the 
unsuccessful  claimant  under  Section  246, 
and  not  the  decree-holder,  is  plaintiff.  Had 
plaintiff  simply  brought  an  action  for  dam- 
ages against  defendant  i ,  the  case  might  have 
been  different.  In  that  case,  his  suit  would 
probably  lie  in  this  Court ;  he  would  have 
to  prove  his  debtor's  title  to  the  property, 
and  the  loss  which  he  had  suffered  in  being 
prevented  from  bringing  it  to  sale.  The 
present  suit,  however,  is  not  an  action  for 
damages,  and  for  the  foregoing  reasons  is 
not,  in  my  opinion,  triable  in  a  Small  Cause 
Court. 

The  judgment  0/  the  High  Court  was  de- 
livered as  follows : — 

Peacock,  C  J. — The  suit  which,  by  Sec- 
lion  246  of  Act  V!II.  of  1859,  is  given  to  a 
party  against  whom  an  order  under  that 
Section  is  made,  is  ''a  suit  to  establish  his 
right."  We  ttiink  that  such  a  suit  is  not 
maintainable  in  a  Small  Cause  Court,  and 
that  the  Judge  of  the  Small  Cause  Court  is 
right  in  holding  that  a  decree-holder  cannot 
sue  in  a  Small  Cause  Court  to  establish  his 
judgment -debtor's  title  to  property  seized  in 
execution,  and  which  has  been  subsequently 
released  to  a  claimant  under  Section  246, 
Act  VIII.  of  1859. 


The  nth  July  1868, 

* 
Present : 

The  Honble  Sir  Barnes  Peacock.  Kt.,  Chief 
Justice,  and  the  Honble  Dwarkanatb' 
Milter,  Judge, 

Jurisdiction— Suit  against  GoTemor-GeneraRi 
Agent— Section  9,  Act  XI.  of  1865. 

Reference  to  the  High  Court  by  the  Juip 
of  the  Small  Cause  Court  ai  MoonhtU- 
had,  dated  the  2nd  June  i868. 

Roopun  Tewaree,  Plaintiff, 

versus 

Mr.  W.  B.  Buckle,  Agent  to  the  Governor- 
General  at  Moorshedabad,  on  the  part  of 
Government,  Defendant, 

A  suit  ajifainst  an  A^ent  to  the  Governor-General  n 
the  part  of  Government  is  substantially  a  suit  a^tfost 
Government,  and  oug^ht,  under  Section  9,  Act  XI.,iJ6$» 
to  be  brougrht  in  a  Court  having  jurisdiction  at  the  seit 
of  Government. 

Case — The  plaintiff  alleges  that  he  was 
in  the  Government  employ,  and  was  holding 
the  office  of  a  Sotaburdar  under  Mr.  VV.  B. 
Buckle,  Agent  to  the  Governor-General  of 
India  at  Moorshedabad.  He  sues  the  Govern- 
ment for  the  recovery  of  his  salary  due  for  the 
period  specified  in  the  plaint. 

Mr.  W.  B.  Buckle,  Agent  to  the  Govern- 
or-General, on  the  part  of  Government,  by 
the  Government  pleader,  Baboo  DinnoNaoih 
Gangooly,  raises  a  preliminary  objection  to 
this  suit,  that  it  is  not  cognizable  by  this 
Court,  as  under  the  provisions  of  Section  9 
of  Act  XI.  of  1865  suits  against  the  Local  Go- 
vernment or  against  the  Government  of  Indi^ 
are  to  be  brought  in  the  Court  having  jarls* 
diction  at  the  place  which  is  the  seat  of  such 
Government,  and  that,  as  Moorshedabad  i^ 
not  the  seat  of  Government,  therefore,  the 
plaintiff's  suit,  which  is  brought  against  Go- 
vernment, cannot  be  tried  by  the  Small  Caase 
Court  of  Moorshedabad. 

It  is  admitted  by  plaintiff's  pleader  that 
Moorshedabad  is  not,  as  contended  hj 
defendant,  the  seat  of  Government,  but  be 
urges  that  the  law  quoted  by  defendant  doe< 
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BQC  appiy  to  the  suit  brought  by  plaintiff. 
Tbc  pleader  for  plaintiff  contends  that  Sec- 
tai  9  of  Act  XL  of  1865  refers  only  to 
nuts  to  be  brought  against  the  Government 
for  claims  affected  by  an  act  of  the  head  of 
Government,  and  does  not  refer  to  suits 
-bmoght  against  Government  for  claims 
affected  by  acts  of  a  local  officer  of  Govern- 
.nent,  and  that,  as  plaintiff's  claim  is  affected 
bf  an  act  of  Mr.  Buckle,  who  unjustly  with- 
beld  payment  of  plaintiff's  salary,  and  who 
\\k  a  resident  of  Moorshedabad,  plaintiff's 
.snit  can,  therefore,  be  tried  by  the  Small 
Cuise  Court  of  Moorshedabad  under  the 
ipiiit  of  the  law  quoted  by  defendant. 

The  point  to  be  tried  in  this  case  is  whe- 
ther the  plaintiff's  suit,  which  is  brought 
against  Government  under  Act  XI.  of  1865, 
vi  cognizable  by  this  Court. 

This  case  is  brought  against  Government 
ander  Act  XL  of  1865.     Under  the  provi- 
noQS  of  Section  9  of  the  Act,  all  suits  against 
Goverttment  ought  to   be    brought   in   the 
CoQit  having  jurisdiction  at  the  place  which 
is  the  seat  of  Governnient.    That  Moorshe- 
dabad is  not  the  seat  of  Government  is  a 
ba  admitted  by  both  parties ;  therefore  the 
plaimiS's  suit    is    not  cognizable    by   this 
Court      Whether  the  plaintiff's   claim   be 
affeded  by  an    act  of  a    local   officer  of 
Government,  or  by  an  act  of  the  head  of 
'Government,  has  nothing  to  do  as  to  the 
)«n$diction    of    Courts   over   suits   of   this 
oatare.    The    law,    Section  9  of  Act  XL, 
is  clear,  and  under  it  all  suits  against  Go- 
vernment should  be  brought  in  the  Court 
having  jurisdiction   at   the   place   which   is 
|he  scat  of  Government.    The  plaintiff's  suit 
is  instituted  in  this  Court  in  contravention 
of  the  law  quoted  by  the   defendant.     I, 
therefore,  dismiss  the  plaintiff's  suit  for  want 
of  Jjjrisdiction.     Plaintiff  is  to  pay  the  de- 
fendant's cost  with  interest  from  this  day  to 
the  date   of    realization    thereof.     At    the 
special  request  of  the  plaintiff's  pleader,  I 
pass  this  judgment  subject  to  the  opinion  of 
ihe  High  Court  on  the  point  of  law  under 
''hich  this  suit  is  thrown  out. 

Judgment  0/ the  High  Court. 

Pmock^  C.  y.—\Ve  are  of  opinion  that  the 
Hgc  of  the  Small  Cause  Court  is  correct 
in  this  case,  and  that  the  suit  is  substantially 
a  sbU  against  the  Government,  The  suit 
tt  ag^nst  Mr.  Buckle,  Agent  to  the  Gover- 
^^•General  on  the  part  of  Government,  and 
not  against  Mr.  Buckle  individually. 


The  nth  July  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  ^/.,  Chie/ 
Justice,  and  the  Hon'ble  Dwarkanalh 
Milter,  Judge, 

Review — Error  in  law. 

Reference  to  the  High  Court  hy  the  Re- 
corder of  Rangoon,  dated  the  gth  June 
1868. 

Koh  Poh,  Petitioner, 

versus 

Moung  Tay  and  others,  Opposite  Party, 

An  error  on  a  point  of  law  is  a  ground  for  a  review 
of  judgment. 

Case, — In  this  case,  the  plaintiff  Koh 
Poh  sued  (in  Civil  Regular  72  of  1868)  the 
four  defendants,  (i)  Moung  Tay,  (2)  Moung 
Bah  Pho,  (3)  Mah  Kho  Oo,  (4)  Mah  Shoay 
Boo,  for  Rupees  1,054,  the  balance  due  on  a 
promissory  note. 

The  promissory  note  was  written  on  a  one- 
anna  stamp,  and  was  translated  by  the  Court 
Interpreter  as  follows : — 

Rangoon, 

"  In  the  year  1229,  7th  day  of  the  waning 
"  moon  of  Tagoo,  the  undersigned  promise 
"  to  pay  on  demand  to  Koh  Poh  the  sum  of 
"Rupees  (1,534)  one  thousand  ^\t  hundred 
"and  thirty-four,  for  the  purchase  of  jag- 
"gery;  that  the  above  said  amount  will  be 
"paid  on  demand  cither  to  Koh  Poh  or 
"  order ;  that  the  aforesaid  amount  is  to  be 
"paid  jointly  and  severally  by  the  under* 
"  signed." 

"  Moung  Tay. 
(Signed)  "  Moung  Bah  Pho. 

"  Mah  Kho  Oo. 

"  Mah  Shoay  Boo." 

The    7th    day  of    the   waning  moon  of 

Tagoo   1229  appears,  on  reference  to  the 

almanac,  to  have    been    the  25th  of  April 

1867. 

At  the  trial,  the  plaintiff  was  represented 
by  his  Counsel,  Mr.  Lowe;  And  the  1st  and 
3rd  defendants  were  also  represented  by 
their  Advocate,  Mr.  Christopher.  The  2nd 
and  4th  defendants  were  present  in  person, 
and  confessed  judgment. 

Evidence  was  taken,  and  it  appeared  from 
the  evidence  of  the  plaintiff  Koh  Poh  that 
the  two  first  defendants  signed  the  note  on 
the  day  it  was  written,  and  promised  to  pay 
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in  15  days.  When  the  15  days  had  expired, 
(he  two  women,  the  3rd  and  4th  defendants, 
sigAed  as  security;  and  Mr.  Christopher, 
Advocate  for  the  1st  and  3rd  defendants, 
contended  that,  as  there  had  been  a  material 
alteration  in  the  note,  the  plaintiff  could  not 
recover  upon  it.  He  made  a  further  ob- 
jection that  the  3rd  defendant  could  not  be 
sued,  as  she  was  the  wife  of  the  ist  defend- 
ant. 

In  my  judgment,  I  stated  that  it  appeared 
to  me  that  the  instrument  was  void  under 
the  Stamp  Ad.  X.  of  1862;  that  it  became 
a  new  note  when  the  fresh  signatures  were 
affixed,  and  therefore  required  a  fresh  stamp, 
and  the  stamp  could  not,  in  the  case  of  a 
bill  or  a-  note,  be  affixed  with  a  penalty  {see 
Section  22);  that  the  note,  being  unstamped, 
was  inadmissible  as  evidence.  I,  therefore, 
dismissed  the  suit  as  against  1st  and  3rd 
•defendants,  and  gave  judgment  against  the 
other  two  who  had  confessed  their  liability. 

Mr.  Agabeg,  who  is  now  retained  for 
plaintiff,  applies  for  a  review  of  judgment, 
on  the  ground  that  the  addition  of  the 
names  of  the  3rd  and  4th  defendants  to  the 
promissory  note  does  not  make  it  a  fresh 
note;  nor  was  it  necessary  to  have  a  fresh 
stamp;  the  Section  aa  of  A6t  X.  of  1862 
does  not  apply  to  the  present  case. 

The  question  is,  whether  this  is  a  ground 
of  review  under  Section  376  of  Ad  VIII.  of 
1859. 

The  grounds  laid  down  in  that  Section  are 
as  follow : — 

"The  discovery  of  new  matter  or  evi- 
dence, which  was  not  within  his  knowledge, 
or  could  not  be  adduced  by  him  at  the  time 
when  such  decree  was  passed,  or  any  other 
good  and  sufficient  reason.'' 

It  seems  to  me  that  the  ground  set  forth 
by  Mr.  Agabeg  is  a  ground  for  an  appeal 
instead  of  a  ground  for  review,  and  I  find  that 
the  Chief  Justice,  in  the  case  of  Ni^sserood- 
deen  Khan  versus  Indernarain  Chowdhry,* 
reported  in  Wyman's  Reports,  page  127, 
held  that  the  fact  of  the  Court  below  having 
decided  against  the  weight  of  evidence  is  a 
ground  for  appeal,  and  not  for  review ;  and 
his  Lordship  goes  on  to  say  {see  page  130) 
that  the  attempt  has  frequently  been  made 
for  the  purpose  of  having  the  case  re-argued 
by  fresh  Counsel  when  parties  have  been 
dissatisfied  with  the  first  decision. 


I  conclude  from  this  that,  where  ihe  ob|< 
is  to  get  the  same  case  re*heard  upon  ej 
the  same  materials,  with  no  discovery  oC  fi 
evidence,  and  nothing  in  the  aatnre  of 
matter  arising  in  the  casQ  after  the 
decision,  it  would  be  improper  to  adodti 
review  merely  for  the  sake  of  haviog  the 
re-argued  by  fresh  Counsel. 

The    ground    urged    by     Mr..     Ay 
wouldf  it  seems  to  me,  be  a  gixMind 
special  appeal,  and  not  for  review ;  biit 
case  is  one  in  which  the  amount  sued 
is  under  3,000  rupees,  and  consequent^ 
appeal  lies  to  the  High  Court  or  to  the 
Council. 

I  would,  therefore,  request  the  opinion 
their  Lordships  whether  an  error  in 
of  law  is  ground  for  review  of  judgment^ 

Judgmenl  of  the  High  Court. 

We  are  of  opinion  that  an  error  on  a  poii 

of  law  is  a  ground  for  a  review  of  jttdj 

ment. 


See  5  W.  R.,  Civil  Rulings,  p.  93. 


The  lUhJuly  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Execution — Endorsement — Transfer  of  decrtej 
—Alleviations  of  fnrad. 

Case  No.  172  of  1868. 

Miscellaneous  Appeal  from  an  order  passti] 
by  the  Judicial    Commissioner  of  Ch^d. 
Nagpore,  dated  the  /6th  January  tMS^ 
reversing  an  order  passed  by  the  Prin€ipoi\ 
Sudder  Ameen  of  Purulea,  dated  the  3i$t 
September  1S68, 

Ramdhun  Rukhit  (Judgment-debtor), 

Appellant, 

versus 

Punchanun  Chuckerbutty  (Decree-holder}, 

Respondent, 

Baboo  Poorno  Chunder  Shome  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

In  taking  out  execution,  a  decree' holder  is  not  bound 
to  produce  his  original  decree,  or  even  a  copy  thereof. 

A  privately  executed  endorsement  on  a  decree,  un- 
registered and  unproved,  is  no  evidence  of  the  transfer 
of  the  decree. 

Where  a  decree-holder,  in  taking  out  execution,  is 
opposed  by  the  judgment-debtor,  and  imputes  fraud  to 
the  latter,  the  Court  executing  is  bound  to  examine  into 
the  allegations. 

G lover ,  J, — L\  this  case,  the  decree*  hold* 
er,  on  taking  out  execution,  was  opposed  by 
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jttdgpraent-debtor  on  the  groand  that  he 

decree-hoider)  had  sold  his  decree  to  a 

pvty  from  whom  it  had  passed  to  the 

sot-debtor's  son.    The  Court  of  first 

admitted  the  jadgment-debtor's  ob- 

and  referred  the  decree-holder  to  a 

ir  suit.    The  Judicial  Commissioner, 

rever,  on  appe&t,  held  that  an  endorse- 

00  the  back  of  a  decree  was  not  a  valid 

?,  and  that,  moreover,  this  endorse- 

was  neither  registered  nor  proved.     He 

Icfed  it  a  fraudulent  attempt  on   the 

of  the  judgment-debtor  to  evade  pa}'ment 

le  decree-lwlder's  claim. 

It  is  urged  in  special  appeal  (i)  that,  as 
original  decree  was  not  produced  by  the 
ree-holder,  no  execution  could  issue  ^  and 
that  the  endorsement  was  sufficient  evi- 
as  to  the  transfer  of  the  decree. 

Ndtber  of  these  objections  are  of  any 
'  ;bt.  A  decree-holder  is  not  bound  to 
Qce  the  original  decree.  Indeed,  it  would 
r,  under  any  circumstances,  come  into 
hands,  it  being  retained  in  the  record  of 
suit  in  the  Civil  Court.  Nor  is  he 
itKi  to  produce  even  a  copy  of  the  decree. 
212  of  Act  VIII.  of  1859  and  Sec- 
15,  Act  XXIII.  of  1861,  lay  down  the 
ore  necessary,  and  make  it  quite  suffi- 
for  a  decree-holder  to  submit  an  appli- 
containing  the  number  of  the  suit, 
-ies  of  parties,  date  of  decree,  &c.,  and 
fee  Court,  after  comparing  the  application 
Mh  the  original  decree,  and  finding  it  to 
CAiespond,  passes  under  Section  2 1 5  of  the 
•Act  the  necessary  order  for  execution. 

With  regard  to  the  second  objection,  it  is 
qiute  dear  that  a  mere  privately  executed 
ttdorsement,  unregistered  and  unproved, 
^■onid  be  no  evidence  at  all  in  favor  of  the 
Inasfer,  and  it  was  for  the  judgment- debtor, 
who  alleged  the  fact,  to  give  evidence  in  sup- 
poctofit.  As  a  matter  of  fact,  no  evidence 
was  giv^u.  The  judgment-  debtor  relied  sim- 
plj  and  solely  on  the  endorsement  as  it 
stood. 

With  reference  to  the  argument  that  this 
^2s  not  a  Question  coming  under  Section  11, 
♦toXXlII.  of  1861,  and  that  the  decree- 
Wdcr  was  properly  referred  by  the  Princi- 
pal Sadder  Ameen  to  a  regular  suit,  we 
think  that,  as  the  parties  to  the  alleged  sale 
are  the  parties  now  litigating,  it  was  incum- 
J«M  on  the    Civil    Coffrt    executing    the 
decree  to  examine  into  the  allegations  of 
S?*  P^'^P^**^^  ^y  ^^  decree-holder,  and 
*\!l       Jtidicial  Commissioner  was  quite 
w  »«« in  going  into  them. 

VoU  X. 


We  see  no  reason  for  interference  in  the. 
present  case,  and  dismiss  this  appeal  with 
costs. 


The  nth  July  1868. 

Presenl : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

fudges, 

Benamee  mortgage— Foreclosure— Benamee- 
dars  AS  trustees— Non-verification  of  plaint 

Case  No.  309  of  1867. 

Regular  Appeal  from  a  decision  passed  by  Ihe 
Principal  Sudder  Ameen  of  Gya,  daled  Ihe 
lolh  August  186 J, 

Roy  Mohun  Lall  Milter  and  another 
(Defendants),  Appellants, 

versus 

Huhoo  Soonduree  Debia  and  others 
(Plaintiffs),  Respondents, 

Baboo  Sreenalh  Doss  for  Appellants. 

Mr.  y.  W,  B.  Money  and  Baboo  Otool 
Chunder  Mookerjee  for  Respondents. 

A  suit  for  possession  after  notice  of  foreclosure 
having  been  decreed  in  favor  of  the  parties  who  ap- 
peared as  mortgfagees  in  the  mortga  re-deed,  though  it 
was  contested  that  the  ostensible  plaintiffs  were  not 
really  interested,  an  action  was  brought  to  recover  the 
mesne-profits  of  the  land  decreed  in  the  above  suit. 
While  the  case  was  under  trial,  £,  whose  guardian  had 
brought  the  action,  filed  a  petition,  stating  that  he  had 
nothing  to  do  with  the  property,  and  that  the  real  owner 
was  C,  who  was  in  possession.  A  petition  to  the  same 
purport  was  filed  by  C,  and  the  Court  directed  that  his 
name  should  be  entered  as  a  joint-plamtift  to  the  suit. 

Held  that  as  the  defendants  %vere  in  no  wise  preju- 
diced by  the  disclosure  made  by  L  and  C,  and  had  not 
been  ignorant  of  the  real  party  with  whom  they  had 
been  dealing  ;  and  as  the  monevclaimed  was  justly  due 
by  them  to  the  party  who  had  foreclosed  the  mortgage 
and  taken  possession,  and  it  was  not  denied  that  that 
nerson  was  C,  the  parties  in  whose  name  the  suit  was 
brought  might  be  considered  in  the  hght  of  trustees  for 
the  person  beneficially  interested. 

Held,  too.  that  the  suit  could  no*^»>tdwmissed  and 
tustice  denied,  on  the  technical  ground  that  Chad  tailed 
to  verify  his  pUint  as  required  by  law. 

jj^c}^^  y.— This  is  a  suit  to  recover  mesne- 
profits.  It  appears  that  the  property  in 
question  was  mortgaged  by  the  defendants  in 
the  name  of  Mohesh  Chunder  and  Gopeenaih 
to  the  father  of  Bisto  Chunder  Chatterjec. 
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.  A  suit  for  possession  after  notice  of  fore- 
closure was  brought  against  the  defendants 
in  the  name  of  the  parties  who  appeared  as 
niortgagees  in  the  mortgage-deed,  and  a  de- 
cree for  possession  was  given  in  their  favor. 
In  that  suit,  it  was  hotly  contended  that  the 
ostensible  plaintiffs  were  not  really  inter- 
ested, and  that  the  real  mortgagee  was  the  | 
father  of  Bisto  Chunder.  This  was  denied 
by  the  plaintiffs,  and  the  Court  rejected  the 
objection  to  the  hearing  of  the  suit. 

The  present  action  is  brought  to  recover 
the  mesnc'profits  of  the  land  decreed  in  the 
suit  referred  to  above.  The  Principal  Sud- 
der  Ameen  gave  a  decree  for  the  plaintiffs, 
but  on  appeal  the  case  was  remanded,  that 
the  Lower  Court  might  take  more  reliable 
evidence  than  was  then  on  the  record.  In 
the  order  of  remand,  dated  30ih  January 
1866,  this  Court  remarked  that  "  the  juma- 
"  bundee  papers  on  which  alone  the  Lower 
**  Court  has  proceeded  in  ascertaining  the 
**  amount  are  very  incompJete  and  unsatis- 
**  factory,  and  wholly  insufficient  to  enable 
**  the  Court  to  say  wiih  any  degree  of  cer- 
**  lainty  or  accuracy  for  what  sum  the  decree 
"  ought  to  be  given.  Such  papers  are  not 
"  sufficient  to  justify  the  decree,  although 
**  they  might  be  possibly  something  of  a 
•*  guide  in  making  a  local  investigation.  We 
**  remand  the  case  that  an  Ameen  may  be 
**  deputed  to  ascertain  the  amount  of  wassilat 
•*  in  the  usual  manner." 

An   Ameen   was  accordingly  deputed  to 
the  spot,  and  the  result  of  his  enquiry  was 
not  satisfactory,  as  the  ryots  did  not  produce 
their  receipts  on  the  plea  that  they  had  been 
burnt  when  the  village  was  burnt,  and  they 
professed  themselves  quite  unable  to  state 
what  they  had  paid,  giving  the  invariable 
answer  that  the  money  paid  by  them  was  all 
entered   in   the  putwaree's  accounts.     The 
defendants  do  not  appear  to  have  done  any- 
thing  to  assist  the  Ameen,  leaving  him  to 
flounder  through   his   enquiry  as   he    best 
could,  though  the  burden  was  upon  them  to 
show  what  were  the  real  assets  of,  and  col- 
lections from,  the  estate.     The  Ameen,  there- 
fore, was  unable  to  submit  to  the  Court  any 
satisfactory  data  on  which  a  calculation  of  the 
real  prod  uce  of  the  estate  could  be  based .  The 
Principal   Sudder  Ameen,  therefore,  consi- 
dered that  no  other  course  was  left  to  him 
but  to  fall  back  on  the  jummabundee  papers, 
which  he  observes  had  been  put   into   the 
Collector's  office  by  the  putwaree. 

While  the  case  was  before  the  Principal 
Sttdder  Ameen  under  the  order  of  remand. 


«*« 


Beharee   Lall,   whose  guardian    Sooodvroe 
Debia  had  brought  this  action,  filed  a 
tion  in  .Court  on   29th  April    1867, 
that  he  had  nothing  to  do  with  the  propertji 
that  the    real    owner    was    Bisto    Chn 
Chatterjee  ;  that  he  was  the  party  bene6csa] 
interested  ;   that  the  former    litigation 
been  carried  on  at  his  ex(>eDse  and  for 
benefit ;  that  he  was  in  possession  ;  and  tl 
he,  the  petitioner,  now  that  he  had  come 
age,  had  given  an  ikrarnamah  to  that  eS4 
to  Bisto  Chunder.     A  petition  to  the 
purport  was  filed   by   Bisto   Chunder,  w 
filed  the  ikrarnamah,  and  on  4lh  May  1 
the  Principal  Sudder  Ameen  directed  thai 
name  should  be  entered  as  a  joint-pUm 
with    the      original  plaintiffs    to    the 
Two  petitions  of  objection  on  the  part  of 
defendants,  dated  respectively  the  7th 
and  loth  July,  .were  presented,  but  the  ?n 
cipal  Sudder  Ameen  appears  to  have 
no  orders  upon  them. 

The  appeal  before  us  may  be  divided  i 
two  heads— y?rjr/,  as  regards  the  admission 
Bisto  Chunder  as  a  co-plaintiff  ;  and,  sec&nit 
as  to  the  mode  of  determining  the  amount  ol 
mesne  profits.  These  two  heads  embraci 
every  thing  that  was  argued  before  us. 

W^e  think  both  the  grounds  taken  by  ibe 
appellants   must    be    given    against    tfaeOL 
The  mortgage,  for  some  reason  best  known 
to  the  parlies,  was  drawn  up  in  the  names 
of   Mohesh   Chunder  and   Gopeenath,   for 
whom  the  defendants  had  professed  to  take 
the  loan.     It  was  necessary,  therefore,  ibtt 
both  the   action  for  possession  after  fore- 
closure  and   the    present    suit    should   f)C 
brought   in   the   names  of   the   persons  in 
whom  the  legal  title  was  vested.     For  some 
reason  best  known  to  the  parlies,  it  appeared 
advisable  in  the  course  of  this  suit  to  drop 
I  the  nom  de  guerre^  and  to  disclose  the  real 
'  mortgagee  and  plaintiff;  and  accordingly p«- 
;  litions  by  Beharee  Lall  and  Bisto  Cbandcf 
were  presented,  acknowledging  that  the  former 
'  was  only  ostensibly  the  mortgagee,  he  repre- 
senting his  father  Mohesh  Chunder,  and  thai 
I  the  latter  was  the  person  beneficially  interest* 
!  ed.  It  is  urged  that,  on  such  a  disclosure  bein^ 
'  made,  the  suit  should  have  been  dismissed, 
'  for    Bisto    Chunder    had    not   verified  the 
plaint,  which  by  law  he  was  required  to  do, 
and   the  present  statement  was  directly  at 
variance  with   the»  statement  made  in  ^c 
former  case,  in  which  the  plaintiffs,  who  thcfl 
represented  Beharee  Lall,  had  succcssfally 
contended  that  Mohesh  and  Gopeenath  wexc 
'  the  real  mortgagees. 
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No  doubt,  ihe  party  beneficiaUy  interested 
put  himself  into  difficulty  by  the  contrary 
jments  made  by  him  in  the  two  suits, 
the  mortgage-bond  was  in  the  name  of 
esh  Chunder  and  Gopeenath,  the  suits 
.  as  is  customary,  brought  in  their  names, 
it  would  have  been  prudent  for  Bisto 
inder  to  have  kept  quiet  and  abstained 
declaring  himseU  till  the  present  suit 
determined,  and  we  have  now  to  con- 
.  whether,  in  consequence  of  his  having 
ie  his  disclosure,  the  suit  should  be  dis- 
jcd.    It  is  clear  that  the  defendants  are 
no  wise  prejudiced   by  the   disclosure. 
cy  cannot  pretend  that  they  were  ignorant 
the  teal    party    with  whom    they    \yere 
ing.    The  money  claimed  in  this  suit  is 
ly  doe  by  them  to  the  party  who  has 
.closed  the  mortgage  and  taken  possession 
^  Ihc  properiv,  and  it  is  not  denied  that  this 
iersoQ  is  Bisto  Chunder.     It  is  true  that  he 
im  not  complied  with  the  requisition  of  the 
W  which  requires  the  parly  instituting   a 
JBit  to  verify  the  plaint,  but  there  is  no  al- 
%«ion  ihat  the  claim  is  false  or  unfounded, 
audit  would  be  a  denial  of  justice  were  the 
^  to  be  dismissed  on  the  technical  ground 
nov  taken  by  the  pleaders  for  the  appellants. 
Tk  parlies  in  whose  names  the  suit  was 
:irought,  may  be  considered  in  the  light  of 
Irostees  for  the  person  beneficially  interested. 
•There  is,  no  doubt,  an  evasion  of  the  law  by 
Ihe  party  reallv  interested  in  the  suit,  for  he 
.kw  failed  to  verify  the  plaint  as  required 
b;  the  law,  and  it  is  open  to  question  whether 
[.  Wits  brought  in  such  a  form  should  not  be 
i  dismissed  as  defeating  the  object  of  the  law, 
'  »ljich  is  to  enable  a  Couit  to  have  before  it, 
I  and  lo  deal  with  the    parties  actually  con- 
.  ccn\?d  in  the  matter  brought  before  it  for 
trial.    In  the  present  case,  however,  ihere 
(  can  be  no  doubt  that  the  defendants,  appel- 
I  laws,  have  not  been  injured  by  the  course 
i  taken*  by  the  respondents,   and   that   they 
'  knew  with  whom  they   were  dealing,  and 
therefore  I  reject  this  ground  of  appeal. 

On  the  second  objection  taken  to  the  judg- 
ment of  the  Lower  Court,  it  appears  to  roe 
thai  the  estimate  of  mesne-profits  has  been 
formed  on  the   best  evidence    before    the 
Court;  and  though  in  the  remand-order  the 
High  Court  was  not  satisfied  with  the  mode 
in  which  the  accounts  had  been  prepared, 
nndcr  the  impression  th.it  other  and  better 
evidence  could  be  procured,  yet,  as   it   is 
clear  that  nothing  better  has  been  brought 
forward  by  the   appellants  who  could  have 
proved  ihe  real  assets  of  the  estate,  and 
"•  there  is  on  the  record  sufTicient,  thoi^h  mea- 


gre, data  upon  which  the  Court  can  come^ 
to  a  conclusion,  and  upon  which  it  has  based 
its  decree,  we  think  there  are  no  grounds  for 
disturbing  that  judgment,  and  I  dismiss  the 
appeal  wiih  costs. 

Glover,  /.— I  think,  on  the  whole,  that 
this  appeal  should  be  decided  on  its  merits,. 
I  admit  fully  that  the  policy  of  the  law  is 
against  secret  trusts,  and  that  parlies, 
beneficially  interested,  should  be  made  lo 
disclose  themselves.  But  in  the  present  case 
no  one  has  been  deceived,  nor  has  any  in- 
j  ury  been  done  to  the  defendant.  Mesne-pro- 
fits have  been  adjudged  to  be  due  from  him  ; 
and,  so  far  as  he  is  concerned,  it  matters 
nothing  whether  or  not  the  name  of  the 
beneficial  owner  is  joined  to  that  of  the  legal 
owner  as  co  plaintiff. 

There  would  be  undoubtedly  a  want  of 
verification  in  the  plaint  as  amended,  the 
new  co-plaintiff  not  having  been  called 
upon  lo  verify;  and  in  ordinary  cases 
this  would,  I  conceive,  be  a  fatal  objection 
to  the  alteration;  but  here  there  is  really 
no  second  verification  required,  for  the  facts 
are  undisputed,  'and  the  only  question  for 
decision  was  the  amount  of  raesne-profils 
collected.  That  mesne-profits  were  collected 
by  the  defendant,  and  that  those  mesne-pro- 
fiis  were  rightly  payable  to  the  parly  benefici- 
ally interested  in  the  foreclosure-decree,  there 
is  no  doubt.  In  this  country,  where  trans- 
actions are  so  commonly  **  benamee,"  it 
would,  I  think,  be  hard  measure  lo  visit 
a  case  like  the  present,  where  there  is  no 
suspicion  of  fraud,  with  dismissal.  The 
defendant  knew  of  the  "  benamee  "  from  the 
first ;  Indeed,  he  tried  to  prove  it  in  the  fore- 
closure-suit, but  failed,  and  cannot,  therefore, 
say  that  he  was  or  is  in  any  way  damaged, 
by  the  fact  that  the  ostensible  mortgagees 
were  not  the.  real  plaintiffs.  In  fact,  he 
does  not  say  so,  but  seeks  to  escape  the 
consequences  of  a  claim,  just  in  itself,  on  a 
technical  objection,  which  has  nothing  to  do 
with  the  merits  of  the  case. 

This  being  so,  I  do  not  think  that  this 
defect  in  the  judgment  of  the  Principal 
Sudder  Ameen,  that  is  to  say,  his  not 
adjudicating  on  the  effect  of  jhe  disclosure 
of  ihe  beneficial  owner,  is  one  which  affects 
the  merits  of  the  case,  and,  therefore,  under 
Section  350,  Act  VIII.  of  1859,  the  appeal 
on  this  point  should  be  disallowed. 

As  to  the  amount  of  mesne-profits,  it  ap- 
pears to  me  that  the  Lower  Court's  order 
proceeded  on   sufficient  evidence,  and  that 
no  ground  is  shown  for  our  interference. 
1  would  dismiss  the  appeal  with  costs. 
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Tke  19th  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Apptkatioa  for  ceftificate  under  Act  XXVII., 
iSbo^Evidence  of  menbert  of  the  famiW— 
Accoiuit-)>ooks— Separation   in  estate-^Pre- 

sumption. 

Case  No.  147  of  1868. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Tirhoot^  dated  the  28th 
February  186S. 

Jagun  Kooer  and  others,  Appellants, 

versus 

Rjughoonundun  Lall  Sahoo  and  another, 

Respondents, 

Baboo  Romesh  Chunder  Mi  tier  for 
Appellants. 

Mr.  R.  T.  Allan  and  BaSoos  Unnoda  Per- 
shad  Banerjee^  Kalee  Mohun  Dass^  and 
Mohesh  Chunder  Choivdhry  for  Respon- 
dents. 

In  a  case  in  which  an  application  was  made  by  the 
widow  and  mother  of  deceased  (other  relatives  opposinjif) 
for  a  certificate  under  Act  XXVII.  of  1S60,  on  the  alle- 
fration  that  he  bad  been  separate  in  food  and  in  estate 
from  the  other  members  of  the  family,  and  the  appli- 
cation contained  allef^tions  which  required  to  be  very 
cleaHy  accounted  for,  it  was  held  that  the  applicants 
should  have  been  allowed  an  opportunity  of  adducing 
evidence. 

The  evidence  of  members  of  the  family  would  be  the 
best  evidence  as  to  whether  the  parties  were  joint  or 
separate ;  the  acc»uot  books  would  be  simply  corro- 
borative. 
I     Separation  in  dwelling  and  food  would  {j^ive  rise  in 
I  Hindoo  law  to  a  presumption  of  separation  m  estate. 

Kemp,  J, — This  was  an  application  for 
a  certificate  of  administration  under  the 
provisions  of  Act  XXVII.  of  i860,  to  the 
Estate  of  Baboo  Lall.  The  applicants  were 
the  widow  and  the  mother  of  the  said 
Baboo  Lall.  The  application  was  opposed 
by  the  heirs  of  Beharee  Lall,  the  uterine 
brother  of  Keshoo  Lall,  the  father  of  Baboo 
Lall.  The  at>plication  was  made  on  the 
allegation  that  Baboo  Lall  died  in  1268; 
that  he  was  separate  in  food  and  in  estate 
from  the  other  members  of  the  family ; 
that  the  profits  of  the  zemindary  and  of 
the  muhajanee  karbar  were  credited  in 
certain  banking  firms  in  Durbangah  and 
Mozuffurpore  in  the  following  proportions, 
namely,  four  annas  in  the  name  of  Baboo 
Lall,  four  annas  in  the  name  of  the  object- 


ors, and  eight  annas  in  the  name  of  Lil^i 
and  others  ;  and  that  each  party  drew 
sums  as  occasions  required  in  proportion 
the  shares  above  atated.    It  is  adsutied 
the  share  of  Lailjee  is  separate. 

The    question    raised    in    this  case 
whether  Baboo  Lall  was  separale  in 

or  joint.  v 

< 

■ 

The  Judge,  without  enforcin'g  all  the 
ceases  for  the  attendance   of  the  witi 
authorized  by  the  law,  appears  to  have 
the  case  on  the  suggestion   of  the  ob}< 
that  it  might  be  pre^Mibly  disposed  of 
out  taking  evidence.    The  Judge,  after 
ing  the  argument  of  the  pleadei^,  has 
that  the  applicants  are  not  entitled  to 
a  certificate,  inasmuch  as  he  was  not 
fied  that  Baboo  Lall  wai  separate  as  al 
In  special  appeal,  it  is  contended  that 
Judge  is  wrong  in  disposing  of  the  case  wit 
out  taking  any  evidence  at  all,  and  that 
inference  and  presumptions  of  law  drawn 
the  Judge  are  wrong. 

We  are  of  opinion   that  this  case  mi 
be  remanded.    There  are  certain  allegati 
in  the  petition  applying  for    a   certifi< 
which,  in  our  opinion,  would  require  to 
very  clearly  accounted  for  before  the  ccrtj 
ficate  ought  to  be  granted. 

In  the  first  place,  it  is  alleged  that 
Lall  separated  in  estate  in  1264,  when  be 
admittedly  a  minor.    There   is   nothing 
show  that  his  natural  guardian,  his  nu  ' 
Obtained  a  separation  on  his  behalf, 
is  also  admission  that  Baboo  Lall  arrived 
majority  in    1268,   and  that   he  died  v( 
shortly  after.    There  is  also  the  fact  that 
application  for  a  certificate  was  made  oj 
seven  years  had  expired  after  the  death 
Baboo  Lall,  and  it  has  not    been 
who  was  in  possession  of  Baboo  Lall's  estatj 
during  those    seven    years;    and    the 
applicants  for  a  certificate,    who  represeo| 
the  interest  of  Baboo  Lall's  estate,  infoi 
the  Court  that  they  were  away  on  a  pilgrtm- 
age    during    that   period.    All     these  vt 
points  which  require  to  be  cleared  up.   I^ 
may  be  that  the  applicants  for  a  certi/icatt, 
if  they  were  permitted  to  adduce  evideacc, 
would  be  able  to  do  so,  and  the  case  must  be 
remanded  to  give  tllbm  an  opportunity  of  iio* 
ing  so. 

The  Judge  must  enforce  the  attendance 
of  the  witnesses,  and  exhaust  every  process  j 
of  law  totensure  their  attendance. 
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Theie  ars  certaiii  presaxnptions  of  law  in 
judge's  decision  which  require  remark, 
the  first  place,  ibe  Judge  says  that  the 
mot-books  of  the  firm  would  be  the  very 
evidence  to  prove  the  separation,  and 
the  evidence  of  co- partners  in  the  firm 
Id   be    but    secondary    evidence.     We 
observe   that  the    account-books  of 
firm  would  be  simply  corroborative  evi- 
:e,  and  the  evidence  of  the  members  of 
family  as  to  whether  the  parties  were 
or  separate    would    be    Ibe  best  evi- 

The  Judge  is  also  wrong  in  saying  that 
presumptioQ  whatever  arises  of  a  separa- 
from  the  fact  of  an  admitted  separa- 
in  dwelling  and  food.  We  would 
that  such  separation,  though  not 
lasive  evidence  of  a  separation  in  estate, 
*  gWe  rise  in  Hindoo  law  to  a  presump- 
of  separation  in  estate. 
■  Tbc  case  is  remanded  for  re-trial  with  re- 
fcfCDce  to  the  above  remarks. 


The  nth  July  1868. 

Present  : 

TbeHon'ble  Sir  Barnes  Peacock.  A7.,  CAie/, 
Tfusiice,  and  the  Honble  Dwarkanaih ', 
Milter,  yudge. 

^^tta^mcots  ottder  Section  236^  Act  VIII.,  1859  I 
-^mmtej  paymbte  to  «fdart  as  wages  of  coo-  i 

Ims, 

^itrtnct  to  the  High  Court  by  the  Deputy 
temmissioner,    exercising   the  powers    0/ \ 
'1  Judge  cf  the  Small   Cause    Court,    of 
^iifjuUng,  dated  the  26th  June  f868, 

Sujjeewan,  Plaintiff, 

versus 

Gopal  and  another,  Defendants, 

Jr'^  payable  to  sirdars  as  the  wapes  of  ccoiies 
J*«*«»m  ihey  are  sirdars  does  not  constitute  a  debt 
r*r*  2«*ar*,  bat  debts  to  the  codies  themselves, 
J»W*  i?5  *  sirdar  is  entitled  by  custom  or  contract 
he  ita  ^**^*  ^  coolies  paid  to  him,  in  order  that 
r^J"}  deduct  the  amounts  due  to  him  by  the  coolies 
t:;"l«'PpKed.  Money  fxayable  as  above  is,  there- 
J«.«flUttadnble«nder Section  236,  Act  Vlll.of  1S59, 
*******  ol  a  decree  against  the  sirdar. 

rj^;~-f'>»'i>f MG  upon  a  question  of  fact 
?«J  lor  \n  the  orders  of  the  High  Court, 
^^  18U1  April  ii!68,  on  a  reference 
"^  by  ihii  Court  in  this  case. 

Wf  order  of  the  High  Court  is  contained 
'«  the  following  words : — - 


''  If,  by  virtue  of  contract  or  of  a  custom 
upon  the  basis  of  which  ^he  coolies  were 
hired,  the  sirdar  is  entitled  to  have  the 
wages  of  the  coolies  paid  to  him,  so  that 
he  may  deduct  the  amounts  due  to  him 
from  the  respective  coolies  for  food,  &c., 
supplied  by  him  to  them,  and  the  coolies 
are  not  entitled  to  receive  the  money 
direct  from  the  Government  officers,-  the 
money  so  payable  would  be  money  pay- 
able to  the  sirdars,  and  the  Government 
officers  would  not  be  justified  in  paying 
it  direct  to  the  coolies.  This  is  a  ques- 
tion of  fact,  and,  before  we  can  give  any 
definite  opinion  upon  the  law,  we  must 
have  a  de^nite  finding  upon  the  fact.'' 

On  receipt  of  a  copy  of  the  proceedings 
of  the  Court  containing  the  above  order, 
Major  Perkins,  R.E.,  the  Government  offi- 
cer, who  held  certain  moneys  alleged  to  be 
due  to  the  sirdars  (debtors),  and  who,  for 
reasons  which  formed  the  basis  of  the  re- 
ference to  the  High  Court,  declined  to  pay 
these  moneys  into  Court,  was  called  upon 
to  declare  the  custom  which  obtained  in  his 
department  in  reference  to  the  payment  of 
moneys  due  to  coolies. 
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As  Major  Perkins'  reply  might  not  be 
held  conclusive,  he  was  requested  to  furnish 
a  nominal  roll  of  coolies  serving  under 
Gopaul  sirdar  on  or  just  previous  to  the 
order  of  this  Couit  attaching  money  due  to 
the  said  Gopaul^  with  a  view  of  their  being 
examined. 

Major  Perkins,  on  the  5th  June  (instant), 
stated  that  an  endeavour  was  being  made 
to  get  the  names  of  the  coolies  concerned, 
adding:  "  The  practice  explained  in  para.  4 
•*  of  this  office-letter  No.  149,  dated  20th  May 
**  1868,  has  not  been  universal  throughout 
''  the  division,  and  had  not  been  adopted 
**  with  reference  to  the  coolies  working  on 
"  the  bazaar  section  of  the  Hill  Cart 
"  Road." 

Nine  of  the  coolies  of  Buddul  Singh,  one 
of  the  debtors  of  Sujjeewan,* plaintiff,  were, 
on  this  Court's  orders,  produced,  and  their 
statements  were  recorded.  They — one  and 
ail— admitted  that  the  claim  of  Sojjeewan  was 
a  fair  one,  and  that  the  Court  was  at  liberty 
to  satisfy  the  said  claim  from  the  sum  to  be 
realized  on  their  account  from  Major 
Perkins.  One  of  their  number,  who  was 
examined  at  length,  deposed  as  follows : — 
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Indroban :  "  1  am  the  coolie  of  Buddul 
^'  Singh.  I  havejbeen  four  months  his  coolie. 
"  1  take  my  pay  from  ihe  sirdar.  We  do 
"  not  get  our  food  from  the  moodee  direct. 
"  The  sirdar  gets  it  from  the  mcodee, 
*'  and  deducts  it  from  our  pay.  This  is 
"  the  custom*  The  sirdar  used  to  gel  our 
^'  food  from  Sujjeewan  moodee.  This  is 
"  Sujjeewan  moodee.  There  were  26  or  25 
"  coolies  with  Buddul  Singh.  We  have  left 
"  Major  Perkins*  service.  It  is  three  months 
"  since  we  left.  We  are  now  with  Mr. 
"  Mann.  Our  pay  was  decreed.  We  have 
"  not  got  our  pay.  We  have,  therefore,  left 
"  Major  Perkins'  service." 

Major  Perkins  has  left  the  district,  and 
the  nominal  roll  called  for  has  not  been 
stibmitted. 

Finding. 

I  find  that,  by  virtue  of  custom,  a  sirdar 
of  coolies  in  this  district  is  entitled  to  have 
the  wages  of  coolies  paid  to  him,  so  that  he 
may  deduct  the  amounts  due  to  him  from 
the  respective  ^oolies  for  food,  c^c,  supplied 
by  him  to  them.  1  have  arrived  at  this  con- 
clusion from  the  statements  of  nine  of  the 
coolies  of  one  of  the  debtors  (Buddul  Singh), 
in  the  case  of  Sujjeewan,  plaintiff,  versus 
Gopal  and  Buddul  Singh,  and  the  letter  on 
the  subject  received  from  the  objector.  Major 
Perkins.  The  coolies,  who,  in  the  present 
instance,  are  parties  principally  concerned, 
freely  admitted  this  custom. 

Major  Perkins  contended  that,  in  his  de- 
partment at  least,  this  custom  did  not  pre- 
vail. The  following  admission  on  his  part, 
however,  goes  far,  in  my  opinion,  to  prove 
that  he  is  mistaken  : — 

*'  1  acknowledge  no  agreement,  either  ex- 
"  pressed  or  implied,  that  the  actual  wages  of 
"  the  coolie  shall  be  paid  into  the  sirdar's 
"  hands.  But  1  admit  that  the  custom  is 
^'  so  to  pay,  and  that  the  coolies  appear  to 
**  have  some  private  understanding  with 
"  the  sirdars  which  disinclines  them  to  re- 
"  ceive  direct  payments." 

The  question  is  not  what  Major  Perkins 
acknowledges  as  binding  on  himself,  but 
what  the  custom  of  the  district  is. 

Major  Perkins,  in  a  further  portion  of 
his  letter,  states :  '*  Native  employes  of  my 
"  own  are  kept  on,  who  prepare,  also  daily, 
'^  a  nominal  roll  of  each*gang.  At  the  end 
*'  of  the  month,  this  nominal  roll  shows  the 
"  number  of  days  worked  by  each  man,  and 
*'  is  available  for  reference.  On  pay-days 
*'  (twice  a  month)    the    whole    gangs    are 


''  mustered  at  the  pay-office  with  tbdr 
''dars  at   the  heads  of  their  gangs. 
"due  of  each  gang  in  presence  of  the  gs 
''  is  handed  to  th^  sirdar." 

1  believe  that  the  nominal  rolls,  u 
kept  at  all,  are  kept  as  a  check  on  ihe  nt 
dars,  quite  as  much  in  regard  to  the  Gov« 
ment  accounts  as  with  a  view  of  ensuri  ^ 
the  payment  of  his  due  to  each  cooli^ 
Further,  the  fact  that  the  money  is 
through  the  sirdar  shows  that  there 
other  accounts  to  settle  besides  the  claim  _ 
the  coolies  on  Government.  It  is  reasonabk 
to  suppose  that  these  other  accounts  coo- j 
sist  of  the  claims  of  the  sirdars  on  dttt'i 
coolies. 

The   Circumstance  that  the  sirdar  is  ex* 
pected  to  settle  with  the  men  before  eadir 
gang  breaks  off  does  not  in  the  least  affed 
the  point  in  issue.     This  supposition  is  mom, 
than  confirmed  by  the  belief  which  Major- 
Perkins   himself  expresses  that  the   reason 
of   the   coolie   declining   a   direct    paymeol 
is  that  he  arrives  from  Nepal  without  cre- 
dit and  with  but   little,    if   any,    knowledge 
of  Hindoostani,  and  that  he  is  then  glad  of 
the  assistance  of  a  sirdar  who  probably  puts 
him   under  advances.     The  mere  fact  that 
this   custom,   for    custom    it    assuredly    is» 
is  not  recognized  by  the  employer,  appears 
irrelevant. 

The  judgment  of  ihe  High  Court  was  deli- 
vered as/oliotos  : — 

Peacock,  C.  J. — We  are  of  opinion  thai  the 
attachment  cannot  be  maintained.  It  is  **of 
"  all  moneys  which  are  or  may  become  payable 
"  to  the  debtors,  whether  on  their  own  pcrson- 
"  al  account  or  on  account  of  coolies  over  whom 
•*  they  are  sirdars."  Moneys  payable  to  the 
sirdars  on  account  of  the  coolies  could  not 
be  attached.  Nothing  more  could  be  attach- 
ed than  the  money  payable  to  the  sirdars 
on  their  own  personal  account.  The* find- 
ing is  that,  by  virtue  of  custom,  a  sirdar 
of  coolies  is  entitled  to  have  the  wages  of 
coolies  paid  to  him,  so  that  he  may  deduct 
the  amounts  due  to  him  by  the  respective 
coolies  for  food  supplied  by  him  to  them. 
There  is  no  finding  that  Major  Perkins 
hired  the  coolies  upon  the  basis  of  that 
custom ;  but,  putting  that  fact  oat  of  the 
question,  it  is  clear  that,  according  to  the 
custom,  the  contract  is  not  made  with  a  sir* 
dar  to  pay  him  so  much  a  month  or  fort- 
night, as  the  case  may  be,  for  providing  so 
many  coolies,  but  that  the  contract  is  for 
wages  to  the  coolies  themselves,  which  are 
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le  to  the  sirdar  in  order  that  he  may    the  cooly  Indroban,  which  is  forwarded  wiiU 
nd  what  is  due  by  the  coolies  to  him.  i  the  finding.     lie  says:  "We  have  Teft  Major 
if  the  contrad  had  been  entered   into  |  *'  Perlcins'  service.     It  is  three  months  since. 
n  the  basis  of  the  custom  found,   the  |  **  We  are  now  with  Mr.  Mann.     Our  pay 
of  the  coolies  did  not  constitute  a  '  "  was  decreed.     We  have  not  pot  our  pay. 
I  to  the  sirdars,  but  debts  to  the  coolies    "  We  have,  therefore,   left   Major   Perkins' 
Ives,  which  for  a  certain  purpose  might ;"  service."     By  the   words   "our  pay   was 
paid  into  the  hands  T>f  the  sirdar.  ;  decreed,"  we  understand  him  to  refer  to  the 

,  _,        ^  I.  ^r  .      T^    1 .  attachment  of  the   coolies'   pav   under   the 

.From  the  statement  of  INIajor  Perkms.  to  ,  decree  against  Buddul  Singh.    ' 
Webreference  is  made  by  the  Judge  of  the        i^  cases  like  the  present,  distinct  ques- 
-11  Cause  Court,  it  appears  that  the  wages    ^^^^^  ^f  j^^v  should  be  propounded, 
not  paid  into  the  hands  of  the  sirdars 


the  absence  of  the  coolies,  but  that  the 
p  are  mastered  with  their  sirdars  at 
lir  heads,  and  that  the  amount  due  in  re- 
of  each  gang  Is  handed  over  to  the 
r,  ihe  obje<^,  no  doubt,  being  that  the 
acdtf.  after  retaining  what  might  be  due  t'o 
ten  from  each  of  the  coolies,  should  pay 
Pier  the  remainder  of  the  wages  to  each 
toolie. 

Looking  at  the  custom  as  found,  and  re- 
jefling  the  statement  of  Major  Perkins, 
thich  is  not  legally  in  evidence,  we  are  of 
^nion  that,  under  the  circumstances.  Major 
xbrkins  was  not  indebted  to  the  sirdars, 
wd,  therefore,  that  the  wages  were  not  at- 
ttchable  under  Sedion  236.  The  money 
ms,  however,  attached  under  Seftion  237. 
The  finding  does  not  bring  the  case  within 
Alt  Scdion.  We  can  only  answer  questions 
of  law  which  are  referred  to  us  upon  fads 
distinctly  found,  and  there  is  no  finding  that 
Major  Perkins  had  any  moneys  in  his  hands. 
5  Even  if  the  fact  had  been  found  that  Major 
Perkins  had  been  supplied  by  the  Govern-  , 
JOcnl  with  money  for  the  purpose  of  paying 


The  13th  July  1868. 

Preseni  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Sale  of  mortgaged  property  in  execution— 
Right  of  purchase. 

Case  No.  327  of  1868 

Special  Appeal  from  a  decision  passed  by  Ihe 
Judge  of  Rung  pore  y  dated  the  2nd  Decem- 
ber i86y^  affirming  a  decision  passed  by  ihe 
Officiating   Principal    Sudder    Ameen    of 
thai  District t  dated  jrd  June  iSSy. 

Brojo  Kishoree  Dossia  (Defendant),  Appellant  ^ 

versus 

Mahomed  Suleem  (Plaintiff),  Respondent, 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kishen 
Dyal  Roy  for  Respondent. 

Where  the  rights  and  interests  of  a  mortpa<jor  were 
sold  in  execution  of  a  decree  declarinj;  the  mortgag^ed 


the  expenses  of  public  works  entrusted  to  property  liable  for  the  mortgaged  debt,  it  was  held 
lu«  rharf**  B«^V,  M^n^.r  ...^^.,1,1  «^»  ;«  ^....  that  a  putneedar,  who  had  obtained  a  pottah  from  the 
Wscbargc,  such    money  would   not,    m   our     mortgagor  subsequent  to  the  mortgage  and  in  violation 

^iOtOn,  fall   within     the     word     *'  deposit  '      of  its  conditions,  had  no  ri^^htor  title  to  hold  possession 

within  the  meaning  of  Seftion  237.  i  apainst  the  purchaser.  .^     .  ^ 

...  -  "^  Ihe  purchaser  in  such  a  case  buys  the  rights  and 

It  Tt  could  be  shown  that  anv  one  or   more     interests  of  the  judgment-debtor  as  they  stood  at  the 

0'  the  coolies   was  or  were  indebted  to   the  !  ti^ne  of  the  hypothecation,  and  not  as  they  stood  at 

sirdars  for  supplies  furnished  to  them    by  j  **^*^  ^'"'^  *^^ '^'^  ^^**- 

the  sirdars,  the    amount    due    from    each  \      Jackson,  J. — This  was  a  suit  brought  by 

coolie  to  the  sirdar,  and  for  which  he  had  '  a  purchaser  of  the  rights  and  interests  of  a 

a  lien  on  such  coolie's  wages,  might  be  at-    mortgagor  at  a  sale  in  execution  of  a  decree, 

tjchcd.    But  the  amounts  so  due  from  all ,  which    declared     the    mortgaged    property 

Joe  coolies  constituting  the  gang  could  not  i  liable  foY  the  mortgage-debt,  ftnd  to  oust  the 

he  attached  in  the  general  way  attempted  '  defendant,  a  putneedar,  who  had  obtained  a 

^  the  attachment  actually  issued.     It  would  |  putnee-potiah  from  the  mortgagor  subsequent 

^  very  mischievous,  and  would  probably    to   the   mortgage,   and    in   violation   of   the 

Ijop  the  supply  of  labcy  for  public  works, '  conditions  contained  in  the  mortgage-deed 

"  the  whole  of  the   wages  of  the  coolies    forbidding  alienation  of  any  sort. 

cottld  be  attached  in  the  manner  proposed       The  Ix)wer  Appellate  Court  has  decreed 

J  satisfadion  of  a  decree  against  their  sir- 1  the  claim.     I  am  of  opinion  that  that  Court 

w.  This  is  borne  out  by  the  statement  of  ^  was  right  in  law.    The  purchaser  did  not, 
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•       Baboo  Issur  Chunder  Chtickerhutly 

for  Respondent. 

The  proceedinur  of  a  Court  Ameen  in  a  sub-division 
where  he  has  no  jurisdiction  cannot  be  a  legal  pro- 
ceeding or  legal  evidence. 

Bayleyy  J, — We  dismiss  this  special  ap- 
peal with  costs.  The  I^wer  Appellate 
Court  has  held  that  \\\^  jummabumiee  in;ide 
by  a  Court  Ameen  of  ZilUh  Fiibna  in  a  suit 
under  Section  lo,  Act  VI.  of  1862,  B.  C, 
is  not  legal  evidence  in  this  suit,  inasmuch 
as  the  lands  were  in  Serajgunge,  and  the 
Ameen  had  no  jurisdiction  out  of  Pubna. 

The  pleader  for  the  special  appellant  urges 
that  the  case  in  Volume  VII.,  Weekly  Re- 
porter, page  170,  relied  upon  by  the  Lower 
Appellate  Court,  does  not  apply  to  this  case, 
and  that  thai  case  referred  only  to  suits  un 
der  Section  20;  whereas  this  case  should 
properly  come  under  the  provisions  of  Sec- 
tion 19,  under  which  the  Deputy  Collector 
would  have  authority  to  proceed  with  the 
suit. 

I  am,  however,  of  opinion  that,  as  it  is 
clear  that  the  Court  Ameen  of  Pubna  would 
have  no  jurisdiction  in  another  sub-division, 
viz.,  thai,  of  Serajgunge  (he  being  simply 
Court  Ameen  of  the  one  locality,  and  not  of 
the  other),  his  proceeding  cannot  be  con- 
sidered as  made  with  jurisdiction,  and  cannoi, 
therefore,  be  a  legal  proceeding  or  legal 
evidence  in  a  suit. 

In  this  view,  I  would  dismiss  this  special 
appeal  with  costs. 

AlacphersoHy  f, — I  concur. 


The  8th  June  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Petcock.  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanaih 
Milter,  Jiulge. 

Sale  in  execution — Setting  aside  of  decree  on 
review— Writ  of  elegit — Writ  of  fieri  facias. 

Case  No.  3302  of  1867. 

Special  Appeal  from  a  decision  passed  bv 
I  he  Additional  Judge  of  Chittagong, 
dated  the  14th  September  iSby^  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District^  dated  the  2nd  March  i86y, 

Jan  AH  (Defendant),  Appellant. 

versus 

Jan  Ali  Chowdhry  (Plaintiff),  Respondent. 

Mr,  C.  Gregory  and  Baboo  Kajendronath 
Bose  for  Appellant. 


*5"/r  VII.  Weekly 
Reporter,  Civil  Rul- 
ingrs,  page  312. 


Mr.  R.  E,  Twidale  for  Respondent 

A  bond'fidp  sale  under  a  decree  is  binding,  nat«idl^ 
standing  the  decree  may  be  set  aside  upon  r^nricw.     J 

Of  the  two  kinds  of  execution  in  England,  T]s.,tiidi 
of  elegit  and  a  writ  of  fieri  foci  as^  when  profwd 
delivered  under  the  former  to  an  executor,  in  order  i 
he  may  satisfy  his  jud.i?ment  by  collecting  the  r 
the  estate,  the  reversal  nf  the  judgment  puts  an 
the  plaintiff's  titk ;  but  in  case  of  a  fieri  fatia*  the 
by  the  Sheriff  to  a  bond-fidv  purchaser  under  a  ' 
not  affected  by  the  reversal  of  the  decree. 

Peacock,    C.    J, — The    decision  of 
Revenue  Court  has  been   set  aside  by 
Revenue  Court  itself.     It   is  contended 
the  part  of  the  plaintiff  that,  as  that  d( 
has  been  set  aside,  thero   is  no  foun< 
for  the   sale  to   the  auci ion-purchaser, 
consequently   that  he,  the   plaintiff,  agaii 
whom   the  decree  was  originally  pissed,^ 
entitled    to    recover    the    lands    sold   undfj 
that  decree. 

It  has  been  held^  that  a  sale  under 

cree  to  a  bond-fide  pafj 
cha<?cr  is  valid,  notwil 
standing  that  decree 
be  reversed  upon  ap| 
and  it  seems  to  follow  that  a  bond-fide  ^sk^ 
under  a  decree  set  asi.le  upon  review,  % 
equally  binding.  The  authorities  cited  bf 
Mr.  Justice  Norman  fully  bear  out  the  Ojfrj 
nion  which  he  expressed  in  that  case.  | 

There  were  two  kinds  of  execution  in 
England :  one,  a  writ  01  elegit,  under  ^tbick 
property  was  delivered  to  the  executor  in 
order  that  he  might  saii>fy  his  judgmeal 
by  collecting  the  rents  of  the  estate; 
and  the  other,  a  writ  of  fieri  facixis,  anckr 
which  the  Sheriff  was  directed  to  fcvy 
the  amount  by  seizure  and  sile  of  the  dc- 
fendani's  goods  and  chaite's.  In  the  case 
of  a  sab  under  a  writ  of  fieri  facias,  it  va$ 
held  by  ihe  Court  of  Common  Pleas,  an! 
afiirm>?d  in  error  by  the  Court  of  Kmg's 
Bench  after  several  arguments,  th.il  tjje  sale 
to  a  bond-fide  purchaser  under  a  decree  «* 
not  affected  by  a  subsequent  reversal  of  ilie 
decree.  Bin  the  delivery  to  the  judgmem- 
credilor  under  an  efegit  is  different,  and  it 
was  held  that  the  reversal  of  the  judgmem 
put  an  end  to  the  plaintiS's  title  under  the 
elegit.  There  is  good  ground  for  ibc 
distinction,  and  as  it*  is  important  to  advert 
to  the  distinction,  we  think  it  ri^hf  to  refer 
to  the  reasons  which  were  given  by  the 
Courts  in  each  of  ([le  two  cases. 

One  of  these  cases  is  Matthew  Mannings 
case,  4  Coke's  Reports,  page  9^.  Jt  wa^ 
resolved  in  that  case  that  the  sale  by  the 
Sheriff  by  force  of  the  fieri  facias  should 
stand,  akhough  the  judgment  was  afterwards 
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iievcrsed,  and  that  ihe  plaintiff  in  ihe  writ 
|<)f  error  should  be  merely  restored  to  the 
ae,  for  the  Sheriff  who  made  the  sale 
lawful  authority  to  sell,  and  by  the  sale 
vendee  had  an  absolute  property  in  the 
tel  purchased;  and  although  the  judg- 
nl,  which  was  the  warrant  of  ihc  fieri 
'/a;,  was  afterwards  reversed,  yet  the  sale, 
lich  ^-as  a  collateral  act  done  by  the  Sheriff 
by  force  of  the  fieri  facias,  should  not  be 
'  *ded ;  for  the  judgment  was  that  the 
limiff  should  recover  his  debt,  and  the 
H  facias  was  lo  levy  it  of  the  defendant's 
s  and  chattels,  by  force  of  which  the 
iflf  sold  the  chattel,  as  he  well  might, 
tbe  vendee  paid  money  to  the  value 
it. 

It  was  remarked  that,  if  the  sale  of  the 
tfaoel  should  be  avoided,  the  vendee  would 
^Jne  his  chattel,  and  his  money  too,  and 
[ijkereupon  great  inconvenience  would  follow  ; 
>lhai  Done  would  buy  of  the  Sheriff  goods 
;0r  chattels  in  such  cases,  and  so  execution 
fli  judgments  (which  is  the  life  of  the  law 
ifiSQch  case)  would  not  be  done. 

The  other  case  to  which  reference  is  made 

;hy  Mr.  Justice  Norman  is  that  of  Goodyere 

ttnus  Ince,   Cokes  Reports  of  the  limes 

itf  James  ist,  page  246.    The  Court  there 

held  that  "there  was  a  difference  between 

the  sale  and  delivery  upon  an  elegit  to  the 

inrty  himself    and   a  sale  to   a  stranger 

*"  upon  a  fieri  facias  ;  for  the  fieri  facias 

*' gives  authority  to  the  Sheriff  to  sell  and 

**io  bring  the  money  into  Court;  wherefore, 

**vhen    he    sells    a    term    to  a   stranger, 

!  "alihongh  the   execution   be  reversed,  yet 

i  "be  shall    not,   by    virtue   thereof,  be   re- 

;  "stored  to  the    term,  but  to   the   moneys, 

**  because  he  comes  duly  thereto  by  act  in 

i   "law.    But  the   sale   and   delivery    of  the 

I   **  lease  to  the  party  himself  upon   an  elegi/ 

I   *'is  no  sale  by  force  of   the   writ,   which 

i   '* being  reversed,  the  party  shall  be  restored 

•    "to ihe  term  iisclf." 

We  think  that  the  distinction  is  founded 
upon  reason  and  good  sense,  and  that  our 
lUcisiofl  mufl  be  in  accordance  with  these 
^ttiboriiies. 

h  is,  therefore,  necessary  to  decide 
vheiher  ihe  purchaser  under  the  execution 
*u  a  bond-fide  purchaser,  or  whether,  as 
sieged  in  the  plaint,  he  was  in  collusion 

with  the  ijaradar,  the  plaintiff,  in  the  revenue- 
snir. 

The  Court  of  first  instance  considered 
i^t,  as  tbe  decree  had  been  set  aside,  the 
pUiiitifl  was  entitled  to  succeed  ii)  this  suit, 


.    M 


whether  there  was  frau<i  between  the  ijara^ 
dar  and  the  purchaser  under  the  decree  or 
not,  and  he  did  not  raise  or  try  any  issue  as 
to  whether  there  was  any  collusion  or  fraud. 
The  Judge  did  try  that  question,  but  he 
tried  it  upon  the  evidence  as  it  stood  in  the 
Lower  Court,  and  neither  of  the  parties, 
therefore,  had  an  opportunity  of  calling  wit- 
nesses upon  that  issue. 

The  main  points  upon  which  the  Judge 
has  found  that  there  was  fraud  between  the 
ijaradar  and  the  auction-purchaser  are,/rj/, 
that  enmity  existed  between  the  purchaser 
and  the  plaintiff;  secondly,  that  Bhyrub 
Chunder,  the  naib  of  the  ijaradar,  was  present 
at  the  sale;  thirdly,  the  inadequacy  of  the 
price  realized;  2iXiA,  fourthly y  the  ignorance 
in  which  the  plaintiff  was  kept  of  the  intend- 
ed sale.  I  by  no  means  intend  to  say  that 
the  Judge  arrived  at  an  erroneous  conclusion 
of  fact,  but  I  think  there  was  not  in  strict- 
ness any  legal  evidence  to  warrant  it. 

The  case  ought  to  be  remanded,  in  order 
that  the  question  of  fraud  and  collusion 
between  the  auction-purchaser  and  the 
plaintiff  in  the  decree  may  be  tried.  The 
case  should  go  to  the  Judge  in  order  that  he 
may  send  it  to  the  Moonsiff  under  Section 
354  of  Aft  VIII.  of  1859,  to  try  whether 
such  fraud  or  collusion  existed,  and  to  return 
his  finding,  together  with  the  evidence,  to 
the  Judge  for  final  decision.  Either  party 
should  be  at  liberty  to  adduce  any  evidence 
he  may  think  fit  upon  the  trial  of  that  issue, 
and  we  think  that  the  Moonsiff  ought  to  be 
directed  to  summon  all  the  parties  to  this 
suit,  that  is  to  say,  the  ijaradar,  his  naib,  and 
the  auction-purchaser ;  and,  as  it  is  suggested 
that  there  was  collusion  between  the  plaintiff 
and  the  ijaradar,  we  think  the  plaintiff 
should  also  be  examined. 

It  does  not  appear  what  was  done  with 
the  purchase-money  paid  by  the  auction- 
purchaser;  whether  any,  and,  if  any,  what 
portion  of  it,  was  paid  out  to  the  plaintiff  in 
the  rent-suit,  or  to  the  plaintiff,  the  defend- 
ant in  that  suit,  and  whether  the  auction- 
purchaser  has  ever  obtained  possession  of 
what  he  purchased  or  taken  any,  and  what, 
steps  for  that  purchase,  or  whether  the 
plaintiff  in  this  suit,  or  the  Ijaradar,  or  the 
auction-purchaser  has  been  in  possession 
since  the  auction-purchase.  We  think  these 
points  must  he  enquired  into  by  the  Moonsiff, 
whei\  the  case  goes  back  to  him  on  remand 
from  the  Judge,  as  they  have  a  materis^l 
bearing  upon  the  question  of  fraud. 

The  cosis  of  this  appeal  will  abide  the 
result  of  the  ultimate  decision  in  the  case. 
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,  The  23rd  June  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Ejectment--Secti<Mi  23,  Claases,  and  Section  78, 
Act  X.I  iSs^Ez-parte  decree  by  Collector— 
Revival  of  suit  by  successor — Section  58,  Act 
X.,  1859. 


under  Section  $\  A(ft  N.,  for  a  revival  of  the  sait 
ingc  fifood  and  sufficient  cause  for  their  non-appearaac^ 
and  that  there  has  been  a  failure  of  justice,  the  mS 
cessor  is  competent  to  alter  or  rescind  nis  predecessor^ 
decree  accoroing  to  the  justice  of  the  case. 

Kemp,    J. — These    two     appeals     w 
heard  together,  and  one  decision  will  ^o9\ 
both  appeals.  In  No.  232,  one  of  tbedefen 
ants  below  is  appellant  ;  in   No.   340,  thi 
plaintiff  is  appellant. 


Case  No.  232  of  1867  under  Act  X.  of  1859.       The  history  of  the  case  is  as  follows  :— 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Collector  of  Hotvrah,  dated 
the  20th  May  i86j, 

Rughoo  Mohinee  Dossee  (one  of  the 
Defendants),  Appellant, 

versus 

Kasheenath  Roy  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Baboos    Onookool    Chunder   Mookerjee   and 
Bhoivanee  Churn  Dutt  for  Appellant. 

Mr,  R,  T.  Allan  for  Respondents. 

Case  No.  340  of  1867  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Collector  of  Howrah,  dated  the  26th 
August  i86j, 

Kasheenath  Roy  Chowdhry  and  others 
(Plaintiffs),  Appellants. 

versus 

Shabitree  Soonduree  Dossee  and  others 
(Defendants),  Respondents, 

Mr,  R,  T,  Allan  for  Appellants. 

Baboos    Onookool    Chunder  Mookerjee  and  ! 
Bhawanee  Churn  Dutt  for  Respondents,     j 

Plaintiff  sued  defendant  under  Clause  5,  Section  23,  Act 
X.  of  1859,  for  direct  or  khas  possession  of  a  farm  (for 
which  the  latter  had  paid  a  bonus),  stating  that  the  1 
cootract  between  them  was  that,  on  default  in  payment  1 
of  the  farming  rent  as  per  kistobtindee,  a  suit  was  to  be  i 
instituted  for  the  arrears,  and  in  execution  of  the  decree  ' 
the  lease  was  to  be  forfeited,  and  the  plaintiff,  the  lessor,  ' 
entitled  to  enter  upon  khas  possession,  unless  the  amount 
were  paid  within  fifteen  days.     It  was  further  ur^ed  I 
that  defendants,  the  lessees,  had  defaulted ;  that  plaint    I 
iff  had  obtained  decrees ;  and  that  defendants,  having  ' 
failed  to  pay  within   fifteen  days,   had  violated  the  ; 
lease,  and  were  liable  to  be  ejected.     Held  that  the  ' 
terms  of  the  contract  were  in  strict  accordance  with  the  ■ 
provisions  of  Section  78,  Act  X.,  and  that  plaintiff  ought 
to  have  brought  his  suit  under  that  Section,  and  obtained 
a  decree  for  ejectment.     From  the  date  of  such  derree 
specifying  the  amount  of  arrear,  the  lessors  would  have 
15  days  for  payment. 

Where  defendants,  against  whom  an  ex-par te  decree 
ha^betn  passed  by  a  Collector,  apply  to  his  successor 


The  plaintiff  sued  the  defendants  for  di 
or  khas  possession  of  the  farm  for  which  tig 
defendants  had  paid  a  bonus  of  12,000  n% 
pees,  under  Clause  5,  Section  XXIII.,  Afti 
X.  of  1859. 

In  the  plaint  it  is  stated  that  the  com 

between  the  lessor  and  lessees  was  that, 

default  in  payment  of  the  farmin,^  rem  a| 

per  kistobundee,  a  suit  was  to  be  institate4t 

;  and   a  decree  obtained  for  the  arrears.  Is 

I  execution  of  which   decree  the   leaae 

I  to  be  forfeited,  and  the  plaintiff,  the  le 

I  entitled  to  enter   upon   khas  possession  of 

'  the  leased  properties,  unless  the  amount  dot 

I  were  paid  within  fifteen  days.     It  is  further 

alleged    that    the    defendants,   the   lessec% 

defaulted    on    various  occasions;    that  the 

plaintiff  sued  and  obtained  decrees  for  the 

rent  due;  that,  as  the  defendants  have  failed  I 

to  pay  in  the  rent  due  within  fifteen   dayt  | 

from  date  of  the  execution  of  the  decree, 

they  have  violated  the  terms  of  their  leQ<%, 

and  are  liable  to  be  ejected. 

The  suit  in  the  first  instance  was  dis- 
missed on  default  under  Section  64,  Ad 
X.  of  1859,  the  plaintiff  having  failed  to 
appear  in  person  on  the  day  appointed  by 
the  Collector. 

The  plaintiffs  then  applied,  tmder  Section 
58,  Aft  X.  of  1859,  for  a  revival  of  their 
suit,  which  application  was  successful. 

The  Deputy  Collector  of  Howrah,  Mr. 
Whinfield,  on  the  28ih  May  1867,  gave  the  ' 
plaintiff  a  decree  against  the  defendant 
Rughoo  Mohinee,  appellant  in  No.  232. 
who  had  appeared,  as  also  ex  parte  against 
the  defendants  who  had  not  appeared.  Br 
this  decree,  the  plaintiff  was  declared  entitled 
to  eject  the  defendants,  the  lessees,  and  to 
take  direct  po.ssession  of  the  properties  com- 
prised in  the  lease. 

Subsequently,  \kt  defendants,  against 
whom  an  ex  parte  decree  had  been  passed, 
applied  under  the  provisions  of  Section  58 
of  Aft  X.  of  1859,  for  a  rcvi%-al  of  the  sait, 
on  the  ground  that  no  summons  had  been 
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lOfved  on  them,  and  that  there  had  been  a 
lure  of  justice,  owing  to  amisconstruc- 
of  the  counterpart  of  the  lease  under 
lich  the  defendants  held  the  farm. 

tThe  Collector  of  Howrah,  Mr.  Tottenham, 
rived  the  suit,  and  in  his  decision,  dated 
ite  26th  August  1867,  he  dismissed  the 
fbintiffs  suit. 

i    There  are.  therefore,  two  appeals  to  this 

|Court,  one  by  the  plaintiff  against  the  de- 

ision  of    Mr.    Tottenham,   dismissing  his 

Vim,  and  one  by  the  defendant   Ruajhoo 

inee,  against  the  decision  of  Mr.  Whin- 

d. 

I   Mr.  Allan,   pleader  for  the  plaintiff,  ap- 
pcllint  in   No.    340,   contends   in   the  first 
|kcc  that  Mr.  Tottenham  had  no  jurisdic- 
ffai  to  review   the   decision   of  his  prede- 
iBsor.  Mr.  Whinfield.     We  think  there  is 
■10  force  in  this   contention.     The  defend- 
jittts,  against    whom  an  ex-par U  judgment 
Indbecn  passed  by  Mr.  Whinfield,  applied, 
iBidcr  the  provisions   of   Section  58,  for  a 
.•cvi\-al  of  the  suit,  and  having  shown  good 
iod  sufficient  cause  for  their  non-appearance, 
tv.,  that  no  summons  had  been  served  upon 
Acm,  and  Mr.  Tottenham  having  found  this 
fcct  to  be  proved,   and   further  that  there 
lad  been  a  failure  of  justice,  he  was  com- 
ment, under  the   Section  quoted  above,  to 
revive  the  suit,  and  to  alter  or  rescind  the 
decree  passed  by  Mr.  Whinfield  according 
to  ibe  justice  of  the  case.     We  now  proceed 
totn-  the  appeals  on  the  merits. 

I  It  is  clear  that,  under  the  provisions  of 
I  ScciioQ  78,  Act  X.  of  1859,  the  plainliflf  was 
competent  to  sue  for  the  ejectment  of  the 
j  defendants,  and  to  cancel  their  lease,  as  well 
!  as  lor  ibe  recovery  of  any  rent  due,  in  the 
same  action.  The  plaintiff  in  the  present 
SttU  does  not  sue  for  any  arrear  of  rent  as 
dac,  nor  has  he  adduced  any  unexecuted 
decree  for  arrears  of  rent  as  evidence  of  the 
«!Stence  of  an  arrear.  It  is,  moreover, 
doubifuK  taking  into  consideration  the  state» 
went  of  ihe  plaintiff's  agent  Debnalh  T^ose, 
Aether  any  arrear  is  really  due.  The 
plaintiffs  suit  is  shaped  according  to  the 
provisions  of  Clause  5.  Section  23,  Act  X. 
^^  1859.  Whether  the  plaintiff  is  entitled 
^0  eject  the  defendants,  and  to  assume  direct 
Of  khas  possession  of  the  property  leased  to 
ibc  defendants,  depends  entirely  upon  the 
constniction  to  be  put  ipon  the  term*;  of 
we  contract  or  lease.  Mr.  Allan  contends 
^  P*^'^  are  at  liberty  to  contract  ihem- 
^vcs  out  of  the  letter  of  the  law  ;  and,  with- 
^  passing  any  opinion  upon  this  point,  it 


being  unnecessary  in  this  case  to  do  so,  w^ 
find  that  the  terms  of  the  kubooleut,  which  is 
admitted  by  both  parties,  are  framed  so  as  to 
bring  the  contract  strictly  within  the  purview 
of  Section  78,  Act  X.  of  1859. 

We  have  carefully  considered  this  docu- 
ment. It  is  right  and  proper  that  we 
should  put  a  liberal  construction  on  the 
terms  of  the  contract,  for  Courts  of  Equity 
do  not  favor  claims  for  the  forfeiture  of  a 
lease,  particularly  of  a  lease  for  which  a 
large  bonus  has  been  paid,  so  long  as  we  do 
not  depart  from  the  intentions  of  the  con- 
tracting parties  to  be  gathered  from  the 
document  itself,  which  is  the  evidence  of  such 
intentions. 

The  terms,  in  as  far  as  they  affect  the  de- 
cision of  this  case,  are  to  this  effect :  "  If 
**  we,  the  lessees,  default  in  payment  of  any 
"  instalment  of  rent,  you  (the  lessors),  after 
"  bringing  a  suit  for  direct  possession  of  the 
*•  mourosee  mokurruree  ijarah  for  the  pur- 
'*  pose  of  realizing  the  rents  with  interest  at 
"  the  rate  of  one  per  cent,  per  mensem,  and 
"  after  having  obtained  such  a  decree  and 
"  put  it  into  execution,  then  if  we,  the  les- 
"  sees,  within  fifteen  days  after  your  obtain- 
"  ing  such  a  decree  and  putting  it  into  force, 
"  do  not  pay  the  amount  due,  the  farm  will 
'*  revert  to  the  khas  possession  of  you,  the 
"  lessors." 

These  terms  are,  we  think,  in  strict  ac- 
cordance with  the  provisions  of  Section  78, 
Act  X.  of  1859.  The  plaintiff  ought  to  have 
brought  his  suit  under  that  Section.  Un- 
der that  Section,  it  is  necessarv  for  the 
Court  to  specify  the  amount  of  the  arrear 
in  its  decree,  for  if  such  amount,  together 
with  interest  and  costs  of  suit,  be  paid  into 
Court  within  15  daysi  from  the  date  of  the 
decree,  the  lessee  or  tenant  cannot  be 
ejected. 

The  plaintiff  does  not  sue  for  any  arrear 
of  rent,  nor  does  he,  as  already  observed, 
adduce  any  unexecuted  decree  for  arrears 
of  rent  as  evidence  of  the  existence  of  any 
arrear.  If  he  seek  to  cancel  the  lease  of  the 
defendants,  he  mus4  prove  that  they  have 
broken  the  terms  of  their  contract.  He  must 
show  an  arrear,  and  must  obtain  a  decree 
under  Section  78  for  the  ejectment  of  his 
lessees,  and  the  lessees  from  the  date  of  the 
decree,  specifying  the  amount  of  arrear,  if 
any  due,  will  have  fifteen  days  from  the  date 
of  such  decree  within  which  to  pay  in  the 
amount  found  to  be  due,  and  which  must  be 
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specified  in  ihe  decree,  and  on  their  making 
*siich  payment,  they  will  protect  themselves 
from  ejectment. 

The  suit  of  the  plaintiff  in  its  present 
form  has  been  properly  dismissed  by  Mr. 
Tottenham,  and  improperly  decreed  by  Mr. 
Whinfield. 

The  result  is,  that  the  appeal  of  the  plaint- 
iff to  this  Court  is  dismissed  with  costs 
payable  by  the  plaintiff,  appellant,  and  the 
appeal  of  the  defendant  Rughoo  Mohinee  is 
decreed  with  costs  payable  by  the  plaintiff, 
respondent. 


The  13th  July  1868.  \ 

•  I 

I 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Contritmtion— Excess  payment  of  Government 
revenue— :Evidence  of  defendants — Section 
170,  Act  V:il.,  1859. 

Case  No.  2616  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Officiatiiig  Judge  of  Midnapore,  dated  the 
iSth  July  i86jy  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  2gth  June  t866. 

Ilemanginee  Dossee  (Plaintiff),  Appellant, 

versus 

Ram  Nidhee  Koondoo  and  another 
(Defendants),  Respondents, 

Mr,  R.  T,  Allan  and  Baboo  Bhowauee 
Churn  Dutt  for  Appellant. 

Baboos  A  shoo  tosh  Chatterjee  and  Roopnath 
Banerjee  for  Respondents. 

In  a  suit  by  one  shareholder  aj?ainst  his  co-share- 
holders for  contribution  in  respect  of  Government  reve- 
nue paid  for  the  estate,  It  is  not  necessary  for  plaintiff 
to  prove  that  he  paid  the  whole  amount  of  the  revenue  ; 
it  is  sufficient  for  him  to  prove  that  he  has  paid  more 
than  his  share,  and  that  his  co- sharers  have  paid  less 
than  theirs. 

When  a  plaintiff  rites  defendants  as  witnesses,  and 
is  unable  to  prove  his  rase  wlthotit  them,  his  suit  ouijht 
not  to  be  disnu^^sed  without  proof;  but  the  procedure 
laid  down  in  Section  170,  Art  \'l|l.  of  1N51J,  should  be 
followed. 

Peacock,  C,J. — It  aj^cars  to  us  that  this 
case  ought  to  go  back  to  the  Judge  to  be 
tried  upon  the  merits.  The  Principal  Sud- 
der Ameen  found  that,  although  the  plaintiff 
had  not  proved  her  title-deed,  yet  she  had 
proved  that  she  was  in  actual  possession  of 
the  share  which  she  claimed.  We  think 
the  possession  of  that  share  was  primd  facie 
proof  of  her  title  to  it.     The  suit  tried  by 


(( 


t( 


(( 


Mr.   Hobhouse  did  not  relate  to  ibis 
The  Principal  Sudder  Ameen  says  :  ' 
"  plaintiff  cannot  produce  any  accounts 
"  credit  and  debit,  or  proof  to  show  that 
**  herself  paid  the  whole  amount."     Bat  itj 
not  necessary  in  a  suit  by  one  co-sharehol( 
against  his  co-shareholders  for  cohtribi 
in  respect  of  his  having  paid  Government 
venue  for  his  estate  to  prove  that  he  paid  d 
whole  amount  of  the  revenue.      It  is  sufficit 
for  him  to  prove  that  he  has  paid  more 
his  share,  and  that  his  co-sharers  have 
less  than  theirs.     That    would    en  title 
to  contribution  upon  proof  of  the  amoai 
paid. 

The  Judge  says :  "  In  a  suit  for  com 
**  buttons  of  this  nature,  I  think  it  is  il 
•'  cumbent  on  the  plaintiff  to  prove 
"  the  money  she  claims  h  is  really  b( 
'*  paid  on  account  of  the  shares  of  tl 
"  persons  whom  she  sues."  To  that  extt 
he  is  right.  But  he  goes  on  to  say:  *'Bi 
this  she  has  not  done  in  the  present  li 
stance,  for  she  has  not  shown  what  il 
defendants*  (respondents')  shares  are, 
does  she  sue  all  the  osharers,  and  tfaaij 
"make  them  all  jointly  liable  for  ik? 
"  amount  of  her  deposit." 

Now,  so  far  from  her  not  showing  what  the 
defendants'  shares  were,  it  appears  to  us  thai 
that  was  scarcely  disputed,   and   that  there 
was  proof  of  the   respective  shares  ol  the 
defendants  ;  and  even  if  there  was  no  legal 
proof,  the  defendants,  if  they  had  appeared  as 
witnesses,  might  have  been  compelled  to  prove 
what  their  shares  were.     If  the  plaintiff  had 
sued  all  the  other  sharers  jointly,  she  could  not 
have  made  them  jointly  liable  for  contribution, 
inasmuch  as  they  were  not  jointly  interested, 
but   each   was   separately   interested  in  his 
own  share.     As  regards  one  of  the  share- 
holders whom  the  plaintiff  does  not  sue,  she 
says  in  substance  that,  having  regard  4o  the 
amount  which  he  paid  towards  the  Govern- 
ment revenue,   and  the  amount  which  she 
was   compelled    to   pay   to   make   s^oo-l  the 
total  amount,  his  share  amounted  to  a  cer- 
tain sum   which   he   hid    promised   to  pay- 
If  he  had  paitl  the  amount  instead  of  pro- 
mising merely  to  pay  it,  it  is  clear  that  he 
need  not  have   been  made   a  parly  to  the 
suit.     If  the  amount  of  his  contribution  is  cor- 
rectly staled  and  proved,  the  defendants  will 
not  be  injured  by  ♦he  plaintiff's  giving  hiw 
credit  upon  his  promise  for  the  amount  for 
which  he  is  liable,  inasmuch  as  itcannotaffccl 
the  interests  of  the  defendants,  nor  increase 
the    shares    for    which    they    are    respect- 
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ijiu  ought  not  to  have  been  dismissed.     She  •  ««  pellant  showed  any  good  grounds  for  her  re 


ily  liable  to  contribute.     The  Judge  does    instance  as  in  the  present  case,  the  extent  o^ 
sav  that  the  plaintiff  has  not  proved  that    their  own    shares   and  the    amounts  which 
has  paid   more    that   her  own    share,    they  had  paid  on  account  of  revenue, 
that  each  of  the  defendants  has  paid  less        ^^  appeal   was  preferred   to   the  Judge, 
his,  but  he  says  that  she  has  not  shown    ^pQ^  the  ground  ihat  the  suit  had  been  dis- 
the    respondents'    shares    arc.      The    missed  when  the  defendants  failed  to  attend 
ge  has  not  examined   the  account  pro-    ^Lwd.  give  evidence,  and  upon  this  part  of  the 
from  the  Collector's  office  for  the  pur-    ^ase  the  Judge  appears  to  have  fallen  into 
of  ascertaining  the  amounts  paid   by    ^n    error.      He   thought  that  the   Principal 
respective  shareholders.     The  document,  j  Sudcler  Ameen  had  refused  to  summon  them, 

not  considering  it  important  that  ihey  should 
attend,  whereas  he  summoned  them,  and 
they  refused  to  attend.  He  says  :  "  The 
'*  plaintiff  (appellant)  objects  thai  the  defend- 
'•  ants  in  the  case  should  have  been  summoned 
•*  at  her  request.     1  do  not  find  that  the  ap- 


evidence  and  correct,   would  in  ail  pro- 
)iiity  show  what  each  of  the  shareholders 
lid.  '  Admitting  that  it  was  not  legal  evi- 
ice  without   calling  some  one  from   the 
Collector's  office   to  prove  the   fact   of  the 
favments    therein    credited,    the    plaintiff's 


■  oHed  her  own  man  of  business  to  show  ihe 
' Mount  that  she  had  paid.  If  she  proved 
1^  the  shareholder  who  was  not  sued  had 
CWK  paid  hi5  full  share,  and  also  what  she 
faid,  and  what  each  of  the  two  defendants 
paid,  that  would  have  enabled  the  Judge  to 
decide  what  each  of  the  defendants  should 
cocilribute  towards  the  excess  which  she 
paid;  and  this,   as  regards  the   defendants 


'*  quest.  She  did  not  satisfy  the  Lower  Court 
"  that  the  issue  of  the  summons  was  necessary, 
**  and  that  Court  re/used  the  ref/uest  on 
"  grounds  which  seem  to  me  to  he  good,  and 
'*  at  any  rate  the  appellant  could  not,  wi»h  any 
'*  show  of  reason,  expect  the  defendants  to 
"  prove  her  title,  and  without  such  proof 
**  she  could  not  succeed."  What  the  grounds 
were  which  ihejudge  considered  good  grounds 


themselves,  could  not  have  been  proved  by  ,  for  refusing  the  plaintiff's  request  to  summon 

more  satisfactory    evidence  than  their  own  ■  ^^^e  defendants  we  know  not,   inasmuch  as 

dcposiiions.     They  were  actually  summoned    there  was  no  such  refusal,  and  no  grounds 

by  the  plaintiff  as  witnesses  for  the  purpose    ^yere  or  could  be  given  for  it. 

of  giving  their  evidence,  but  they  failed  to  ,  .    -a-  i     c  t  .     ,u 

jUg^j  1  he  plam'.iff  s    ground   of  appeal   to  the 

The  Principal  Si.Jder  Amecn  says:  "On  Ju^'S-^  ^'°'l  f^l  'l""^?*'  ^^'^^"  ^'"*^"^" 
"remand  by  ihe  Appellate  Court,  the  plaintiff  l^\'  "f  iha  the  Principal  Sudder  Ameen 
"h«  cited  the  defendants  as  witnesres,  but  .  h^d  refused  to  summon  the  defendants,  but 
"t^•  have  not  made  their  appearance.  As  "«'  they,  having  been  summoned,  neglected 
"ibeplainliff-scase  has  not  been  established,    'o  attend.     1    .s  as  follows:   "In  order  to 


she  is  not  entitled  to  a  decree  simply  by 
"reason  of  the  defendants'  failure  to  enter 
**  appearance." 

When  the  plaintiff  cited  the  defendants 
as  witnesses,  and  was  unable  to  prove  her  case 
without  ihem,  her  suit,  at  any  rate,  ought  not 
to  have  been  dismissed  for  want  of  proof. 
Section  170  of  Act  VHI.  of  1859  points  out 
the  consequence  of  the  non  auendance  or 
refusal  oi  a  party  to  the  suit  to  give  evi- 
dence. 


prove  my  claim,  I  summoned  the  defend- 
ants as  my  witnesses  and  agreed  to  rely 
on  their  evidence,  but  the  defendants 
did  not  appear ;  under  these  circumstances, 
the  Lower  Court  ought  to  have  decided 
the  case  under  Section  170,  Act  VIII. 
of  1859."  The  Judge,  therefore,  appears 
to  have  misunderstood  the  case. 


i< 


t< 
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It  appears  to  us  that  it  is'  not  proper  in  a 


Further,  he  says  *'  that  the  plaintiff  could 
'*  not  with  any  show  of  reason  expect  the 
"  defendants  to  prove  her  title." 

.. -f^^^a.j,  KKj  «o  1....1  IV  .^  1.V.V  y.^^.^.  ...  «  The  appellant  might  have  expecteti,  wiih 
case  when  a  party  summoned  to  attend  as  a  very  good  reason,  that  die  defendants  would 
witness  refuses  to'  attend  and  give  evidence,  prove  her  case  if  they  spoke  the  truth,  and 
^^  the  party  who  requires  the  evidence  she  knew  that  they  were  liable  to  be 
w  unable  to  make  out  his  case  without  it,  punished  if  they  should  wilfully  give  false 
that  his  suit  should  be  dfemissed  for  want  of  evidence.  She  had  got  her  own  man  of 
proof,  when  the  points  on  which  he  fails  de-  \  business  to  prove  what  she  had  paid  ;  she 
p€»ds  upon  matters  of  fact  which  may  rea-  had  got  a  copy  of  the  Collector's  accounts  ; 
•onably  be  presumed  to  be  peculiarly  in  the  •  and  she  might,  therefore,  veiy  reasonably 
knowledge  of  the  defaulting  parties;  isuch  for    cite  the  defendants  for  the  purpose  of  prov- 
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ing  that,  so  far  as  ihey  were  concerned,  the 
tollector's  accounts  were  correct.  It  was 
not  unreasonable  to  compel  the  attendance 
of  ihe  defendants  to  prove  what  their  shares 
were,  and  what  amounts  ihey  had  paid  on 
account  of  revenue. 

The  case  must,  therefore,  go  back  to  the 
Judge  to  be  tried  upon  the  merits,  and  that 
he  may  give  a  decision  with  reference  to  the 
ground  of  appeal  to  which  we  have  rcfeVred, 
and  in  respect  of  which  he  has  fallen  into  a 
mistake.  The  Judge  must  endeavour  to  ar- 
rive at  the  amount  which  each  of  the  defend- 
ants is  bound  to  contribute  towards  any 
excess  of  payment  which  the  plaintiff  may 
prove  that  she  has  made  on  account  of  the 
Government  revenue  bevond  the  amount  of 
the  proportion  due  in  respect  oLthe  share 
of  which  she  was  in  possession ;  but  he  can- 
not give  a  decree  against  the  two  defendants 
jointly.  The  amounts  which  the  defendants 
will  respectively  have  to  contribute  must  be 
determined  with  reference  to  the  excess,  if 
any,  which  the  plaintiff  may  prove  that  she 
has  paid,  having  regard  to  the  extent  of  the 
respective  shares  of  the  defendants  and  of 
the  amounts  which  they  have  respectively 
paid. 

Considering  that  this  appeal  might,  and 
in  all  probability  would,  not  have  been 
necessary  if  the  defencjants  had  attended  as 
witnesses  in  pursuance  of  the  citation,  they 
must  pay  the  costs  of  this  appeal. 


The  15th  July  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Non-payment  of  expense  of  notice— Sections  5, 

6,  and  7,  Act  XXIII.,  1861 — Construction  of 

the  words  "  cases  of  appeal  and  powers  "  in 

Section  37. 

Case  No.  238  of  1868. 

Miscellaneous  Special  Appeal  from  an 
order  passed  by  ihe  Judge  of  the  24-Per- 
gunnahSf  dated  the  12th  March  1868^ 
affirming  an  order  passed  by  the  Moon- 
si  jf  of  Bar  a  set  J  dated  the  i8th  Decem- 
ber i86y, 

Kalee  Kisto  Chunder  and  another  (two  of 
the  Defendants),  Appellants, 

versus 

Hureehur  Chuckerbulty  (Plaintiff),  Re- 
spondent. 


Baboo  Mokendro  Lall  Shome  for 

xAppcUanis.  ! 

Baboo  Kalee  Kishen  Sein  for  Respondent.    | 

In  a  case  in  which  a  memorandum  of  appeal  has  b'^c* 
filed,  but  owing-  to  the  expenses  of  service  not  having 
been  deposited,  no  notice  had  been  served  on  the  res*! 
pondent,  and  he  did  not  appear;  the  Judge,  under  See* 
tions  6  and  7,  Act  XXIU  ,  1561,  dismissed  the  appeaLi 
About  a  month  after  this,  the  appellant  presented  a 
petition,  explaining^  the  reasons  of  his  default,  and  praf« 
ing  that  on  payment  of  the  tuUubannfi  his  appeal  siioatl 
be  restored,  but  the  judge  rejected  the  prayer. 

Hkld,  that  the  application  to  have  the  appeal  re-hcail 
was  essentially  one  for  a  review  of  judgment^  and  thf 
decision  of  the  Judge  rejecting  it  was  Hnal.  ^ 

Held,  further,  that  Section  37,  Act  XXIII.,  iSJ6i,6aet 
not  make  Section  7  applicable  to  cases  in  which  tbt; 
Appellate  Court  has  dismissed  the  appeal  under  S 
6,  as  the  words  "cases  of  appeal"  apply  solely 
the  actual  subject  of  appeal  is  before  the  Court. 

The  word  "  powers  "  in  Section  37  is  not  synonyni 
with  "jurisdiction."     Elspecially  witli  reference  to 
use  of  that  word  in  other  parts  of  the  Act,  and  in 
VIll.,  I^59,  it  does  not  comprehend  jurisdiction. 

Pheary  J. — Lv  this  case  it  seems  tl 
the  memorandum  of  regular  appeal  v.- 
duly  filed  in  the  Judge's  Court  on  the  15 
of  January  186S.  It  was  apparently  pr 
ferred  by  the  defendant  against  ihe  d 
of  the  Court  of  first  instance.  The  7th 
February  1868  was  fixed  for  the  heariof 
of  the  appeal,  and  proper  orders  seem 
have  been  given  for  the  service  of  notio6 
thereof  upon  the  respondent  within  the  pro-* 
visions  of  Section  345,  Ad  V'lII.  of  1859. 
The  appellant,  however,  failed  to  deposH 
the  requisite  money  for  the  expenses  of  the. 
service  of  notice  according  to  the  rules  of 
Court  in  this  respect,  and  consequently  no 
notice  ever  was  served.  This  was  discover- 
ed to  be  the  case  when  the  appeal  came  oa 
for  hearing,  as  it  did  in  due  course,  after 
the  time  fixed  in  the  notice  for  that  pur- 
pose, namely,  the  17th  of  Februar}*  1868, 
Thereupon  the  Judge,  as  the  respondent 
did  not  appear,  exercising  the  power  in 
that  behalf  given  to  him  by  Sections  5  and 
6  of  Aft  XXIir.  of  i86r,  as  Ai^  says, 
"struck  off  the  appeal,"  but  more  correctly 
in  the  terms  of  the  Aft,  "  dismissed  the 
appeal."  About  a  month  after  this  occur- 
rence, the  appellant  presented  a  petition  to 
the  Judge,  explaining  the  reasons  of  his 
default,  and  praying  that  upon  payment  of 
the  necessary  tullubanna,  and  so  on,  his 
appeal  should  be  restored  to  its  place  and 
proceeded  with.  But  the  Judge,  wiiboni 
taking  any  notice  of,  or  considering  the 
matter  of,  the  excu^  in  the  petition,  refused  to 
grant  the  prayer,  solely  on  the  ground  that 
the  petition  came  too  late.  Against  this 
decision  of  the  Judge,  that  is,  against  the 
decision  rejecting  this  petition,  not  agalnj»i 
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the  decision  by  which  he  dismissed  the 
ippcal  ander  Section  6,  Act  XXIII.  of 
i86r.  an  appeal  is  now  brought  before  this 
Court,  And  the  first  question  which  arises 
b  whether  an  appeal  lies  or  not. 

The  vakeel  for  the  appellant  has  argued 
|ttat  an  appeal  does  lie  on  the  following 
jpDunds :  first,  he  says  that  the  application  to 
ihe  Judge  for  the  restoration  of  the  appeal 

Es  regular,  because  it  was  made  in  con- 
mitv  with  the  provisions  of  Section  7, 
Act  XXIII.  of  1 861,  and  because  this  Sec- 
was,  by  the  operation  of  Section  37  of 
same  Act,  made  applicable  to  "  cases  of 
1,"  within  which  category  it  is  clear 
X  the  Judge's  order  dismissing  the  appeal 
bis.  Then,  he  says,  it  has  been  decided 
Ibit  an  appeal  lies  against  an  order  passed 
•nder  the  provisions  of  Section  7  and  Sec- 
fcn  5  of  Act  XXIII.  of  1861,  in  the  same 
■ttnner  that  it  does  against  an  order  re- 
hsiag  re-admission  of  an  appeal  made  under 
Section  347  of  Act  VIII.  of  1859,  »"<^  *>" 
ipport  of  this,  he  refers  to  the  case  which 
reported  in  the  3rd  Volume  of  the  Weekly 
porter,  page  23,  Miscellaneous  :  therefore, 
parity  of  reasoning,  it  must  lie  against 
order  of  rejection  passed  under  Sections 
',<►,  and  5  of  the  Act.  And,  thirdly,  as  an 
^ority  for  maintaining  that  an  appeal  lies 
inst  a  decision  refusing  re-admission  of 
to  appeal  under  Section  347  of  Act  VIII.  of 
1859,  he  cites  the  case  reported  in  Volume 
U.  of  the  Weekly  Reporter,  page  23, 
Hiscellaneous  Rulings,  acquiesced  in  by 
fc  Judges  in  another  case  which  is  re- 
ported in  the  same  Volume,  page  253  of 
[^  Civil  Rulings.  In  this  way,  he  very 
[bpcally  makes  out  that  an  appeal  does  lie 
;tolhis  Court  in  this  case. 

I    I  am  of  opinion,  however,  that  each  one 

!«  the  3  links  in  the  chain  of  his  reasoning 

|»  fauKy.    In  the  first  place,  I  do  not*  think 

«ui  Section  7  is  made  applicable  to  cases  in 

*li'cb  the  Appeal  Court  has' dismissed  the 

appeal  under  the  provisions  of  Section  6,  Act 

XXIIL  of  1861.     The  words  of  Section  37 

*fe:  "  Unless  otherwise  provided,  the  Appel- 

^  late  Court  shall  have  the  same  powers  in 

4w?^  ^^  appeals  which  are  vested   in  the 

•»!a"^^  of  original  jurisdiction  in  respect 

.  w  original  suits."     I  have  some  difficulty 

Jtt  satisfying  myself  as  ta  what  the  Legis- 

"^ure  precisely  ijieant,  when  they  used  the 

*ow  "powers"  in  this  Section,  but  be  the 

°*«n'ng  of  that  word  what  it  may,  assum- 

ngoniy,  as  I  believe  I  am  justified  in  doing, 

«ai  u  w  not  synonymous  with  "  jurisdiction," 

VoLX. 


li 


\ 


I  think  that  the  following  words  **  m  caseg 
of  appeal"  do  not  comprehend  that  stage  of 
proceedings  which  succeeds  upon  an  order 
being   made   under   Sections   6   and  5.     It 
appears  to  me  that  those  words  apply  solely 
to  cases  where  the  actual  subject  of  appeal 
is  before  the  Court  and  being  dealt  with. 
Now,  in  the  present  case,  the  appeal  itself 
was   entirely   at   an   end.     The   Judge  had 
dismissed  it.     He  had  passed  a  final  order 
between  the  parties  under  the  extraordinary 
powers  given  him  by  Section  6  and  Section 
5    of   Act   XXIII.    of    i86r.     I    say   extra- 
ordinary powers,  because,  strictly  speaking, 
at  the  time  that  he  passed  the  order  under 
those  Sections,  there  was  no  appeal   before 
him.     There  was  only  a  memorandum   of 
appeal    filed.     No     respondent     had    been 
brought  before  the  Court,  and   had   it  not 
been  for  the  express  words  of  the  Sections 
to   which    I   am  now  alluding,  the    utmost 
that  the  Court  could  have  done  would  have 
been     to     dismiss     the     memorandum    or 
petition  of  appeal.     It  could  not  have  passed 
an   order   which    would    be   of   final   effect 
between   the  parties.     However,  the   words 
of   the   Section   empower  the    Court,    as   it 
seems  to  me,  actually  to  pass  a  final  order 
between  the  parlies   as   if  an    appeal  were 
regularly  before  the  Court,  and  there  were 
both   an   appellant   and   a  respondent  who 
could  be  affected  by  the  order  of  the  Court. 
The  Section  empowers  him  to  dismiss  the 
appeal,   and,    accordingly,    the   appeal   was 
dismissed.     The  subsequent  application  for 
the  re-admission  or  re-hearing  of  the  appeal, 
whatever  be  the  foundation  of  the  jurisdic- 
tion of  the  Judge  to  entertain   it,   was  not 
an  application    in   the   original  appeal.     It 
was    an   application    subsequent    to   it.      It 
was   an   application   of    the   nature   of    an 
application  for  review,  and  we  have  already 
had    a   decision   of   a   Full   Bench   of   this 
Court,  pronouncing  a  decision  of  a   Court 
which   rejects  an  application  for  review  to 
be  no  judgment  in  appeal.     I  am  of  opinion, 
then,   that  the  petition  of  the  appellant  to 
have  his  appeal  re-admitted,  although  it  had 
been  finally  disposed  of,  and  the  decision  of 
the  Judge  refusing  to  grant  his  application, 
constitute  matter  dehors  the  appeal,  although 
it  may  well  be  that  it  was  matter  disposed 
of  by  the  Court  in  the  exercise  of  its  appeal- 
jurisdiction. 


Turning  now,  with  these  views,  to  the 
words  of  Section  37,  I  consider  that  the 
giving  the  Appellate  Court  the  same  powers 
in  cases  of  appeal  as  are  vested  in  Courts 
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%i  original  jurisdiction  in  respect  of  origin- 
al sui/s  does  not  apply  to  cases  where  the 
subject,  which  is  being  deah  with  by  the 
Court,  is  not  the  actual  appeal  itself,  and 
cannot,  therefore,  be  rightly  treated  as 
standing  in  an  analogous  position  to  that  of 
the  original  suit  itself. 

Also  I  am  further  disposed  to  think,  on 
like  grounds,  that  the  power  given  by  Sec- 
tion II  of  Act  XXIII.  to  Courts  of  original 
jurisdiction,  upon  the  contingency  in  the 
Section  mentioned  **  to  order  a  fresh  sum- 
mons to  issue  upon  the  plaint  already  filed'* 
does  not  strictly  come  under  the  designation 
given  in  Section  37,  namely,  a  "  power 
**  vested  in  a  Court  of  original  jurisdiction  in 
"  respect  of  original  suits." 

Having  arrived  at  the  foregoing  conclu- 
sions, I  am  of  opinion  that  Section  37  does 
not  have  the  effect  of  making  Section  7  of 
the  same  Act  applicable  to  cases  where  the 
Appellate  Court  has  passed  an  order  under 
Section  5  and  Section  6  dismissing  the 
appeal. 

It  would  seem,  therefore,  that  the  appli- 
cation to  the  Judge  seeking  to  have  the 
appeal  re-heard,  against  which  the  appeal  to 
us  is  now  made,  was  essentially  an  applica- 
tion for  a  review  of  judgment :  and,  as  such, 
the  decision  of  the  Judge  rejecting  it  was 
final. 

If  this  view  be  correct,  I  think  it  entirely 
disposes  of  this  case.  At  any  rate,  it  ren- 
ders it  unnecessary  for  me  to  go  into  the 
further  argument  of  the  appellant  which  was 
directed  to  demonstrating  that  an  appeal  lay 
against  an  order  made  under  Section  7,  Act 
XXIII.  of  1 86 1.  But  if  it  had  been  neces- 
sary to  have  gone  further,  1  should  have 
felt  myself  at  liberty  to  disregard,  in  this 
case,  the  decision  to  which  the  appellant 
referred  us,  and  which  is  reported  in  3 
Weekly  Reporter,  Miscellaneous,  page  23, 
because  the  judgment  there  given,  couched 
as  it  is  in  very  concise  terms,  does  not  ne- 
cessarily appear  10  have  been  pronounced 
upon  a  case  similar  to  the  present.  So  far 
as  the  learned  Judges  who  decided  that 
case  judicially  interpreted  any  of  the  Sec- 
tions of  Act^XIlI.  of  1861  and  Act  VIII. 
of  1859,  they  seem,  from  the  words  used  by 
them,  to  have  confined  their  attention  to  Sec- 
tions 5  and  6  of  Act  XXIII.  of  1861,  and 
orders  made  under  them.  They  appear  not 
to  have  had  in  contemplation  a  further  and 
sub.sequent  order  supposed  to  be  passed 
under  Section  7.  No  doubt,  this  limitation 
of  their  decision  to  these  two  Sections  only 


makes  the  reference  to  Section   347  of  A 

VIII.   somewhat   obscure,   and    is    in    so 

degree    inconsistent  with   what    appears    i 

the  latter  part  of  their  judgment,  where  t 

Judges  give  their  opinion  upon  the  merit'; 

the  case.     But  I  think  it  probable  that  l 

attention  of   those   learned  Judges    was.   i 

fact,  directed  more  to  the  merits  of  the 

which,  in  truth,  was  made  the*  foundation 

their  dismissing  the  appeal,  than  to  the  le, 

question  which  is  aj^parenily  so  lij^hily  pa 

ed  over  by  them  ;  and  this  is  mv  chief  reasoi 

for  thinking  that  we  ought  not  to  feel  ouri 

selves  bound  to  treat  this  decision  as  a  bin 

ing  authority   with   regard   to  the   law-pot 

upon  which  it  may  seem  to  bear.     But  apa 

from  any  possible  inference  which   may  b 

drawn  from  this  decision,    I  see  no  sort 

reason  why  orders  rejecting  an  applicatioi 

for  re- hearing  in  the  cases  contemplated 

Sections  5,  6,  and  7  of  Act  XXIII.  shoul 

in  the  absence  of  express  legislation  on  t 

point,  be  considered  necessarily  to  be  in  t 

same  position  relative  to  appeal  as  like  ordei 

under   Section    3^7    of   Act   VFII.     In    t 

one   set   of    cases    there   is   no    respond 

before  the  Court,  and  in  the  other  there  u<l 

And   this   distinction   alone   is   sufficient  to 

destroy  the  supposed  analogy,  or,  at  any  rate 

to  prevent  it  being  strong  enough  to  give  any 

appeal  where  the  Legislature  has   not  said 

that  there  shall  be  an  appeal. 

And  I  may  add  that  whether  or  not  there 
is  an  appeal  against  orders  passed  under  Sec- 
tion 347  is  a  matter  which  at  present  rest§ 
solely  on  the  second  authority  quoted  by  the 
special  appellant,  namely,  the  decision  of  a. 
Bench    of    this   Court  which   is  given   in  2 
Weekly  Reporter,  Miscellaneous,  page  2 3. and 
which  lays  down  that  an  appeal  lies  from  a 
decision  given  under  the  provisions  of  Section 
347  of  Act  VIII.  of  1859;  and  this  has.  ia 
effect,  been  overruled  bv  the  decisior>of  ibe 
Full  Bench,  which  I  have  already  quoted. 
For  that  Inill  Bench  in  express  terms  decided 
that  an  order  made,  as  an  order  under  Sec- 
tion 347  must  necessarily  be  made  a//er  the 
appeal  has  been  disposed  of,  is  not  an  order 
made  in   appeal  :  and  it  was  on  the  bafis 
of  an   order   under   Section   347    being  an 
order    made    in    regular    appeal    that    the 
Judges  who  decided  the  case  in  Volume  II.. 
Weekly    Reporter,    page    2^,   Miscellaneous 
Rulings,  placed  thtir  judgment. 

I  desire  further  to  say  that,  had  I  not 
taken  the  view  which  1  ha.ve  taken  of  ibc 
meaning  of  the  woriis  "in  easels  of  appcAl," 
which  appear  in   Section    37  of  Act  XXIII. 
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iS6k  I  should  s'.ill  have  had  very  great 
ffi:ulty  in  coming  lo  ihe  conchision  ihal 
tion  37    had     the     effect    of    applying 
tion  7    to    cases    within    th*    appellate 
^diction  of  a  Court  in  addition  to  cases 
original  jurisdiction,   to  which   it  seems 
be  limited  bv  its  own  words.     For  it   is 
enable  that    Section   6,    which     comes 
ween  Section  5  and  Section  7,  expressly 
it%  the  provisions  of  Section  5  applicable 
tpfffiils.     The   inference  from  this  Sec- 
taking   into   consideration    its   relative 
ctioa  to  the   preceding    and    succeeding 
tions,  in  my  mind,  is  this,  that  the.Legis- 
rc.  when  framing  this  Section,   did   dis- 
hh  between  "appeals'*  and  ''appellate 
diction,"    and     did    purposely    abstain 
enacting  that  Section  7  should  be  ap- 
bble  lo  appeals,  which,  in  my  view,  would 
e  involved    an    absurdity.     If,  however, 
y  had  intended  to  use  "appeals"  in  the 
ic  of  *' appellate  jurisdiction,"  and   also  j 
apply  Section   7   lo   cases  of  the  latter,  I 
should  have  expected   that  the  words  of 
lion  6,  instead  of  coming  where  they  do.  ' 
•uld  have  followed  Section  7,    instead  of 
applicability  of  Section  7  being  left  to 
nd  upon  the  operation  of  the  later  Sec- 
37,  while  that  of  Section  5   was  cared 
by    Section   6.    And,     moreover,    it    is 
ions  that,  if  Section  37  operates  to  apply 
i  provisions  of  Section  7  in  the  way  con- 
nded  for,  it  must  also  apply  Section  5  to 
peals:  and  conscciuently  there  was  no  need 
having  Stciion  6  at  all,  because  all  that 
'J'»ne  by  Section  6  is  done  equally  well 
Section  37.     I    cannot,  therefore,   think 
;ttjt  the  Legislature    really   intended    Scc- 
;*lon    7    to    have     the      effect      which     is 
iltributed  to   it,    and    I   should    further   be 
taiber  disposed  if  it  was  necessary,  to  say 
.that  the  powers    vested    in    Courts   of   ori- 
ll^nal  jurisdiction  spoken  of  in  Section   37 
toean  powers  vested  otherwise  than  by  the 
*ords  of  the  Act.     No  doubt,  even  with  this 
limitation,  an  opening   is   afforded   to   the 
ipccial  appellant  in  this  case  for  argument 
kading  to  a  result  which  would  api)arently 
be  favorable  to  him,  namely,  that  even  sup- 
:  posing  Section  37  of  Act  'XXIll.  of  1861 
does  not  render  Section  7  applicable,  it  still 
I'iil.  by  the   interpretation    which    I    have 
just  racmioned,  make  Section  119,  Act  VIII. 
0^  1S59.  applicable,  and  that  latter  Section, 
after  giving  ihc  opportunity  to  the  plaintiff 
aj^iinst  whom  a  decree  by  default  has  passed 
to  apply  to  the  Court  within  30  days  from 
f^edate  of  the  judgment  for  an  order  to  set 
,  »i  aside,  says  that,  "in  all  appcalab]^  cases 


in  which  the  Court  shall  reject  his  applica-* 
tion,  an  appeal  should  lie  from  the  order  of 
rejection  to  the  tribunal  to  which  the  final 
decision  in  the  suit  would  be  appealable." 
And  the  appellant  in  this  case  might  say 
that,  as  he  has  the  benefit  by  virtue  of  the 
interpretation  of  Section  37  which  I  have 
just  mentioned,  he  thereby  gets  the  benefit 
of  Section  119  of  Act  VIII.  of  1859  ^^  ^^s 
entirety :  and  consequently,  if  the  Judge, 
upon^his  application  made  under  this  Section, 
rejects  it,  he  has  a  right,  under  the  same 
Section,  to  appeal  to  this  Court. 

However,  it  seems  to  me  that  the  use  of  the 
word  "powers"  in  Section  37  has  the  effect 
of  rendering  this  argument  nugatory.  The 
utmost  that  Section  37,  by  the  use  of  that 
word,  can  mean  is  to  give  powers  of  action 
to  the  Appeal  Court,  such  as  the  Court  of 
original  jurisdiction  enjoys  under  the  first 
portion  of  Section  119  of  Act  VIII.  of 
1859;  for  it  seems  to  me  that  it  can  have 
no  applicability  to  the  latter  portion  of  that 
Section.  The  latter  portion  of  Section  119 
does  not  give  powers  to  the  Court  of  first 
instance  trying  and  dealing  with  original 
suit.  It  gives  powers,  if  it  all,  to  an  Appel- 
late Court;  and  Section  37  only  purports  to 
give  powers  to  an  Appellate  Court  such  as 
are  vested  in  a  Court  of  first  instance.  It 
does  not  give  powers  to  an  Appellate  Court 
in  one  class  of  cases,  which  are  vested  in  an 
Appellate  Court  in  another  class  of  cases. 
And  so,  even  giving  the  appellant  the  ad- 
vantage of  the  interpretation  of  Section  37, 
which  I  have  last  mentioned,  and  which  I 
by  no  means  think  is  the  proper  interpreta- 
tion of  the  Section,  he  does  not,  in  my  opi- 
nion, obtain  thereby  the  right  to  say  that 
the  latter  part  of  Section  119  of  Act  VIII. 
of  1859  is  applicable  to  his  case. 

On  the  whole,  then,  it  seems  to  me,  for 
every  reason,  that  the  decision  of  the  Judge 
in  this  case  is  one  which  we  cannot  touch 
upon  appeal.  I  think  that  no  appeal  from  it 
lies  to  this  Court.  It  is  not  necessary  for 
me  now  to  say  whether  the  Judge  had  any 
jurisdiction  to  entertain  the  appellant's  ap- 
plication, or,  if  he  had,  whethej  he  has  pro- 
perly entertained  it,  and  exercised  due  judi- 
ciaf  discretion  with  regard  to  it.  I  think 
that  this  appeal  should  be  dismissed  with 
costs,  on  the  ground  that  we  have  no  juris- 
diction to  entertain  it. 

Hohhouse,  J. — I  agree  in  the  judgment 
delivered  by  Mr.  Justice  Phear  in  this  case. 
It  seems  to  me  that  the  first  question  is  to 
see  whether  the  Judge,  who  heard  this  case 
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in  appeal, had  jurisdiction  to  hear  il ;  because, 
if  he  had  jurisdiction,  so  have  we :  and  if 
he  had  not  jurisdiction,  so  have  not  we 
jurisdiction — jurisdiction,  of  course,  1  mean, 
within  the  provisions  of  Section  7,  Act 
XXIII.  of  1 86 1.  The  case  before  him  was 
simply  this.  He  dismissed  an  appeal  under 
Section  6,  Act  XXIII.  of  1861,  for  default 
of  the  appellant  to  pay  any  money  for  ser- 
vice of  process.  Having  done  this,  the  ap- 
pellant appeared  before  him  within  30  days 
after  the  order  of  dismissal,  and  under 
Section  7  of  that  Act  asked  him  to  enter- 
tain the  question  whether  he  was  satisfied 
that  there  was  some  sufficient  cause  for  not 
having  made  the  deposit  required  within 
the  proper  time.  The  Judge  did  so,  and 
held  that  the  appellant  had  not  shown  suf- 
ficient cause  for  his  failure,  and  therefore 
he  dismissed  the  application ;  and  it  is  with 
reference  to  this  order  that  the  special  appeal 
is  made  before  us. 

It  seems  to  me  that,  reading  Section  7 
and  Section  37  of  Act  XXIII.  together, 
there  was  no  jurisdiction  in  the  Lower 
Court  under  these  Sections;  neither  is  there 
jurisdiction  in  this  Court  to  entertain  the 
appall.  The  question  seems  to  me  to  turn 
entirely  upon  the  use  of  the  word  "power" 
in  Section  37.  If  the  word  *' power"  com- 
prehended the  word  "jurisdiction,"  then  I 
think  we  should  be  in  a  position  to  entertain 
the  special  appeal.  But  it  seems  to  me  that 
the  word  "power,"  especially  with  reference 
to  the  use  of  that  word  in  other  parts  of  the 
Act  and  in  Act  VIII.  of  1859,  does  not  com- 
prehend jurisdiction.  The  word  "powers," 
as  used  in  Section  358,  Act  VIII.  of  1859, 
is  used  in  regard  to  j)owers  for  granting 
time,  for  adjournment  of  hearing,  for  ex- 
amination of  parties  and  pleaders,  for 
awarding  costs,  &c.,  but  the  word  is  not 
used  in  the  sense  of  jurisdiction.  For  in- 
stance, it  seems  to  me,  and  that  has  been 
ruled  by  a  decision  of  this  Court,  that  the 
word  "powelYs"  in  Section  37  would  com- 
prehend the  power  to  grant  an  appellant 
the  liberty  to  bring  a  fresh  suit  ;  but  it  does 
not,  in  my  judgment,  comprehend  jurisdic- 
tion. I  hold,  then,  upon  the  reading  of 
Section  7  and  Section  37,  Act  XXIII.  of 
1861,  together,  that  we  have  no  jurisdiction 
to  entertain  this  appeal,  and  I  agree  in 
dismissing  it  with  costs. 


The  15th  July  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover. 

Judges. 

Damages— False  charge— Special  appeal 

Special  Appeals /rom  a  decision  passed  hv  tki 
Judicial  Commissioner  of  Chota  Nagpen^ 
dated  the  ist  September  t86y^  modifying 
a  decision  passed  by  the  Deputy  CommH* 
sioner  of  Lohardugga,  dated  the  /jtf 
April  r86y,  I 

1 
Case  No.  332.9  of  1867. 

Banee  Madhub  Chatterjee  (Defendanli, 

Appellant, 

7'ersus 

Bholanalh  Banerjee  (Plaintiff),  Respondent. 

I 

I 

Baboo  Sham  Lall  Mitter  for  Appellant,   ■ 

1 

No  one  for  Respondent. 

i 

Case  No.  3254  of  1867.  ' 

Heera  Chand  Banerjee  (Plaintiff j,  AppdUniy 

versus 

Banee  Madhub  Chatterjee  (Defendant). 

Respondent. 

Baboo  Greeja  Sunkur  Mojoomdar  for 

Appeliant. 

Baboo  Sham  Lall  Mitter  for  Respondeol. 

In  a  suit  for  damages  on  account  of  a  false  chanrr  39d 
consequent  arrest,  in  ^hich  the  Court  of  first  instatt* 
found  that  there  were  probable  and  reasonable  ground 
for  brin^^ing  the  charge,  and  the  Lower  Appellate  Court 
took  a  different  view  of  the  evidence,  it  was  held  tJat 
the  difference  of  view  was  not  a  subject  for  special 
appeal. 

The  amount  of  damages  to  be  awarded  is  a  auest»« 
for  a  Jury  to  decide,  and  one  with  which  the  Hign  Court 
cannot  interfere  in  si^cial  appeal. 

Loch^  J. — Thk  plaintiff  is  special  appel- 
lant in  case  No.  3254.  He  sued  for  dama- 
ges, on  the  ground  that  the  defendant  had 
brought  a  false  criminal  charge  of  breach  of 
trust  against  him,  and  had  caused  him  to  ^ 
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irresled,  and  had  thereby  injured  his  repu- 
Wion.  The  Lower  Appellate  Court  award- 
ed Rupees  200  as  the  measure  of  damages, 
and  costs  in  proportion. 

In  special  appeal,  the  plaintiff  urges 
Ihau  the  amount  of  damages  awarded  is 
insufficient  to  compensate  him  for  the  in- 
kiy  he  has  suffered  in  purse  and  pocket, 
ITid  be  urges  that  the  award  of  propor- 
lioaaie  costs  is  ruinous  to  him,  as  the  case 
'  IS  been  backward  and  forward  in  appeal 
mt  than  once,  and  he  prays  that  the 
'oart  will  make  the  defendant  pay  his  own 
xosts. 

,  Incase  No.  3329.  the  defendant  is  special 
TOpellant.  He  urges  that  the  criminal  charge 
was  not  maliciously  brought ;  that  the  first 
Court  found  that  there  were  probable  and 
reasonableg  rounds  for  bringing  that  charge  ; 
that  ibe  Lower  Appellate  Court,  while  re- 
tersing  the  finding  of  the  first  Court  on  this 
pomt,  had  not  in  any  way  met  the  argu- 
ments of  the  first  Court, 

This  case  came  up  in  special  appeal  to  the 
Higb  Court  on  a  former  occasion,  and  it  was 
remanded  to  give  the  defendant  an  opporlu- 
nilv  to  rebut  the  evidence  or  presumption  of 
malice,  by  showing  that  he  had  reasonable 
and  probable  cause  for  making  his  accusation. 
ITic  first  Court  held  that  a  reasonable  and 
probable  cause  was  established  by  the  evi- 
dence then    given.     The   Lower   Appellate 
Court  look  a  different  view  of  the  evidence, 
and  considered  that  the  defendant  had  tai  ed 
10  show  that  he  had  reasonable  and  probab  c 
cause  for  charging  the    plaintiff  criminaiiy 
wiih  breach  of   trust.     He,  therefore,  gave 
plaintiff  a   decree  for   Rupees    200   as    da- 
mages. 

We  find  no  reason  for  admitting  the  spe- 
cial appeal  on  anv  of  the  grounds  staled  in 
appeal  No.  3329.'  ihe  whole  point  ot  the 
appeal  resting  upon  the  view  taken  ot  lUc 
evidence  bv  the  Judge  in  the  Lower  Appel- 
laic  Courl,'  which  diilers  from  that  ot  the 
Judge  of  the  first  Court  ;  and  this  is  not  a 
subjed  for  a  special  appeal.  Appeal  No. 
3329  is  consequently  dismissed  wiih  costs. 

In  appeal  No.  3254,  a  passage  from  Sedg- 
wick  on  Damages  is  quoted  to  show  that  the 
measure  of  damages  is  a  question  of  law  to 
be  disposed  of  by  the  ^^ourt,  and  therefore 
there  is  good  ground  for  a  special  appeal. 
We  think  that  the  amount  of  dannages  to  be 
awarded  is  a  question  for  a  Jury  to  decide, 
and  here  the  Lower  Court,  sitting  as  a  Jury, 
has  fixed  the  sum  which  it  consid,ers  to  be  a 


sufficient  compensation  to  the  plaintiff.  With 
that  order  we  do  not  think  we  can  interfere 
in  special  appeal.  The  appeal  is  dismissed 
with  costs. 


The  isth  Julv  1868. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanalh 
Mitter,  Judges. 

Act  I.,  1841,  and  Section  14,  Act  XXIIL,  1861— 
Presumption— Auction-sale  in  execution. 

Case  No.  2317  of  1867. 

Special  Appeal  from  a  decision  passed  by  Ihe 
Judge  of  Sylhel,  dated  the  12th  June 
i86y,  affirming  a  decision  passed  by  the 
Officiat'ini^  Principal  Sudder  Ameen  0/ 
that  Dish'id,  dated  the  iSlh  February 
i86j. 
Abdool  Julccl  (Plaintiff),  Appellant, 

versus 


Khcllat  Chiindcr  Ghose  (one  of  ihc  Defend- 
ants), Respondent. 

Mr.  R.  T.  Allan  and  Ihiboo  Onookool 
Chunder  Mookerjee  for  Ai)pellant. 

Mr  C.  Gregory  and  Baboos  Unnoda  Per- 
shad  Banerjee  and  Dehendro  Narain  Hose 
for  Respondent. 

Alt  I.  of  1S41  and  Section  M,  Act  XXlIi.  ofiSrn, 
are  not  applicable  to  permanently-settled  estates  hi 
Sylhet  or  (unless  extended)  to  the  e.tate.s  m  any  dis- 
trict  in  IJengal. 

The  laNs  of  pre-emption  cannot  appl>  to  an  execution- 
sale  by  public  aiK-tlon  xyheic  the  neighbour  or  partner 
hab  an  opportunity  to  bid. 

Inch  J.—"<S^  think  that  Section  14  of  Ad 
XXin.'cf  1861  and  Ad  L  of  1841  are  not 
api>licable  to  permanenlly-setiled  estates  in 
Sylhet,  and  that,  unless  these  Ads  have  been 
extended,  they  are  not  ajtplicable  to  the 
estates  in  any  distrid  of  Bengal. 

We  think  that  the  Judge  was  right  iri 
rejeding  the  plea  of  the  special  appellant 
ihit  he  had  a  right  of  pre-einption  under 
Ad  I  of  1S41  and  under  Sedion  14  of  Ad 
XXIIL   of   1861,  as   contended   for  m  the 

i  first  ground. 
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On  the  second  ground  laken  by  the  special 
Appellant,  that  he  is  entitled  as  a  co-sharer 
under  the  general  law  of  pre-emption  to  have 
the  property  sold  to  him,  we  think  that, 
where  property  is  sold  by  public  audion  at 
a  sale  in  execution  of  a  decree,  and  the 
neighbour  or  partner  has  an  opportunity 
to  bid  for  the  property  as  other  parlies 
present  in  Court,  the  law  of  pre-emption 
cannot  apply  to  such  sales.  We  dismiss  the 
appeal  with  costs. 


■The  15II1  July  I  SOS. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Enhancement  of  rent — Ryots  with  rights  of 
occupancy  —  Ejectment— Section  21,  Act  X., 

1859. 
Case  No.  192  of  1868  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  Binagepore,  dated  I  he  i8th 
November  tSGy^  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  jisi  August  rS6y.  ■ 

Raj  Mohun  Neogee  and  others  (Plai miffs), 

Appellants, 

versus 

Anund  Chunder  Chowdliry  and  others 
(Defendants),   Respondents. 

Baboo  Greeja  Sunkur  Mojoomdar 
for  Appellants. 

Baboos  Bhugobutty  Churn  Ghose  and  Kis- 
hen  Dyal  Roy  for  Respondents. 

While  a  suit  for  enhancement  of  rent  is  pending-, 
defendant  is  not  liable  for  interest,  inasmuch  as  his 
rent  is  undetermined  ;  but  after  the  rent  is  determined, 
he  is  liable  to  interest  for  all  arrears  from,  and  for  all 
instalments  after,  that  date. 

By  Section  21,  \t\  X.,  1859,  a  ryot  with  a  right  of 
occupancy  can  be  ejected  in  execution  of  a  decree 
under  the  rent-law. 

Jackson,  ^.-This  was  a  suit  for  arrears 
of  rent  with  interest  and  also  for  ejedment 
of  the  tenant.  Both  Courts  have  decreed 
the  claim  for  arrears  of  rent,  but  have  dis- 
missed the  claim  for  interest,  and  ejedment, 
and  the  special  appeal  10  this  Court  is  on 
the  point  that  the  plaintiff  is  entitled  both 
to  interest  and  to  ejedment.  It  appears,  as 
regards  interest,  that  there  was  a  suit  for 
enhancement  of  rent  pending  between   the 


parties  ;  and  we  are  clearly  of  opinion  that,  j 
while  that  suit  lasted,  the  defendant  is  ncn 
liable  for  any  interest,  inasmuch  as  his  rent 
was  during  that  time  undetermined  ;  but  we. 
see  no  sufficient  reason  for  rejeding  his  ap-i 
plication    for    interest    after    the    rent  wasi 
determined.    The  defendant  was  then  bound 
to  pay  his  rent  according  to  the  decree,  and 
he  is  liable  to  interest  for  all  arrears  from 
that  date  and  for  all  instalments  due  after 
that  date. 

As  respects  the  question  of  ejedment, 
the  first  Court  appears  to  have  treated  the 
defendant  as  a  lease-holder  coming  under 
Sedion  22  of  Ad  X.  of  1859.  That  Court  de- 
cided that  he  held  under  a  transferable  lease. 
and  that  the  plaintiff  even  had  admitted  the 
transferable  nature  of  his  lease  by  putting  it 
up  for  sale  in  execution  of  a  decree,  and 
upon  this  view  dismissed  the  claim  for  eject- 
ment. The  Judge  on  appeal  appears  to  have 
treated  the  defendant  as  a  ryot  with  a  right  cf 
occupancy,  and,  following  a  former  decision 
of  this  Court,  has  held  that  ttic  r^ot  could  not ; 
be  ejeded. 

Sedion  21  of  Ad  X.  of  1859  rules  that  i 
ryot  with  a  right  of  occupancy  can  be  ejed- 
ed in  execution  of  a  decree  or  order  under 
Ad  X.  of  1859.  The  Judge,  therefore,  was 
wrong  in  the  law  which  he  has  laid  down. 
Kven  if  the  defendant  was,  as  he  states,  a 
ryot  with  a  right  of  occupancy,  he  wonid 
still  be  liable  to  be  ejeded.  But  we  think 
that  the  Judge  was  altogether  wrong  in  la** 
in  treating  the  defendant  as  a  ryot.  The 
defendant  had  claimed  to  be  a  leaseholder, 
and  the  first  Court  found  that  he  was  a  lease- 
holder, and  a  lease-holder  with  a  transfer- 
able interest,  and  that  the  plaintiff  had  treat- 
ed him  as  such  ;  and  it  does  not  appear  that 
there  was  any  appeal  to  the  Judge  as  regards 
the  status  of  the  defendant.  The  appeal  to 
him  was  on  the  ground  that,  althougk  iIjc 
plaintiff  had  treated  the  defendant's  interests 
as  transferable,  still  they  were  not  transfer- 
able. Although,  then,  the  Judge's  decision  is 
wrong  in  law  on  the  question  of  ejedmenlf 
the  ordeis  which  he  has  passed  dismissing 
the  claim  to  ejed  are  corred. 

But  we  think  that  the  Judge  is  wrong  in 
the  orders  which  he  has  passed  about  inter- 
est, and  we  hold  that  the  defendant  is,  under 
the  circumstances  of  the  case,  liable  for  inter- 
est from  the  date  of  tfte  decree  fixing  his  rent. 
The  decree  of  the  Lower  Court  will  be 
amended  on  the  point  of  interest. 

l^acli  party  will  pay  his  own  costs  in  ibis 
appeal.    . 
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The  1 6th  July  1868.  I  tution  of  the  present  suit).     From  the  timei 

p        I  .  '  of   his   death,    the    respondents,   the    widow 

I  and  minor  son  of  Brijo  Laii's  son  Bechun, 
TheHon'ble  II.  V.  Rayley  and  A.  G.  Mac-  !  who  died  before  his  father,  hive  been  and 
I  pherson,  Judges,  still  are  in  possesfion. 

Section  260,  Act  VIII.,  1859- Mortgage— Re-  .      The  present  suit  is  brouglit  by  Buhoree 

demp  ion.  ■  j^^^jj  ^^^  redemption,  and  to  recover  posses- 

Case  No.  199  of  1867.  '  sion  of  the  properly  mortgaged,  and  for  an 

ie^uhir  Appeal  from  a  decision  passed  by  account — his  alle^^alion  in  the  plaint 'being 
the  Principal  Sudder  Ameen  of  Gya^  that  the  mortgage-debt  has  been  liquidated 
dated  the  3rd  June  1867.  '         from    the    usufruct.      The    plaint,    however, 

'  lokhcc  Lall  and  Buhoree  Lall  (Plaintiffs).     '  contains  a  further  prayer  that,  if  any  portion 

Appellants  ^^   ^^^    mortgage-debt  is  found,   on   takujg 

!  -r/  »  ,  ^l^g  accounts,  to  be  still  due,  the  plaintiff  may 

versus  j  5^  decreed  to  be  entitled  to  possession  on 

Mnssamut  Huns  Kooer  (Defendant),  bringing  into  Court  the  balance  due.  . 

I  Respondent,  [„  j^^ir  written   statements,  the  respond- 

Meurs,  R.  T.  Allan  7ii\il  R,  E,  Iwidalezxidi    ents,  the  widow  and  son  of  Bechun,  state 

Baboo  Sreenath  Dass  for  Appellants.  that  throughout  the  proceedings  which  have 

Bahm  Kishen  Kishore  Ghose  and  Unnoda     f^^^"  referred  to,  as  well  as  other  proceed- 

Ptnhad  Banerjee  ioT  Respondent.  ings  to  which  it  is  unnecessary  to  refer  in 

T,        ,         r-  .,  ,.  .  detail,   both   (juni^^a   Pershad    Tewaree  and 

loe  purchaser  of  immoveable  property  sold  in  exe-     n  ,u^— «.     r  «ii    ««♦   ,1^11  r 

otioo  of :,  decree  of  a  Civil  Court  got  a  certificate  ^^^0^^^  Lall  actod  merely  benamee  for 
■iuief5ertion259of  Act  VIII.  of  1S59,  and  subsequent-  Brijo  Lall  Oopadliva,  and  that  the  purchase 
K«uedforp<»ssessionof  that  which  he  had  purchased,    of  Motee  Soonduree's  rights,  thouffh  made 

tfELOthat  the  defendant  (who  was  m  possession)  was     •  ^   r).,k«..««  t  «n'-.   ^^^  •      r     ..  1 

fcy  Section  2C«  debarred  from  pleading  that  he  himself    "^  Buhoree  Lall  s  name,  was,  in  fact,  made 

»«  the  real  purchaser,  and  that   the    purchase    was     by,    and  for  the  benefit  of,   Brijo    Lall.      The 


frfjwrfpforhira  in  the  name  of  the  plaintiff,  the  '*cer 
tifcd  purchasers." 


written    statement   further    allefjes    that    the 


i 


IV  purehaser  of  an  equity  of  redemption  sued  to  '  mortgagc-debt  has  not  been  satisfied,  aiui 
nil«.ii  and  obtain  possession  of  the  land.  Held  pleads  that  the  }'laint  Is  Inconsistent  and 
te  ke  was  entitled  to  possession,  if.  on  takinfir  the  ac-!  bad  as  regards  the  praver  for  possession  on 

oxnXs,  It  appeired  the  morti^tre-debt  had  been  hqui-     j  ■■•         .u      u    i  i         •        l  .      .■ 

«>trflieforethepIaintwasKlcd-oruponpayinff  into  I  f<^P°s'""?  '"«  balance  due  in  the  event  of 

Cmrt  within  one  month  the  balance  remaining  due,  if,  |  its  turning  Out  that  a  balance  Still  is  due. 

••  takinjf  the  accounts,  it  should  appear  that  anvthine  ti      r  ^  ,  .  ,  . 

•fill  remained  due.  '       '  the  lx)\ver  Court  (most  improperly,  and 

Macpherson,  r.-Guxo.A  Pf.rshad  Tewa-  "ol«il»»standing  niiny  decisions  of  this  C'ou.t 
"tbeing  the  holder  of  a  decree  against  Brijo  ;'''^'  T^  ^  ?°"7:=  1'  "^Tf.  •fl/"'/*'': 
Lall  Oopadhya  (which  decree  had  been  ori- I  T  ,  ^^  ^  ^^  f  ^  ■  ^ '°"''."^^) 
pn%  obtained  by  one  Ajoodhva  Pershad).  ;  ^''7^^  l^l  P''"""*^^;   '"    P"^  '"^^  ^"'"f" 

i«  necmion  of  the  decree  attached  and  sold  f.^'™,'="'.  ^>'  ^^>'  "^  ^"^P'^  '"  ^^""^  ^^  "'<^ 
Hec.ee  for  mesne-profi.s  which  Brijo  Lall  defendants  Ihe  most  imi.ortant  point 
'*>p.dhja  held  against  one  Motee  Soondurce.  'T  ,  'a  .  vu?'  "p  '%'*>*'•  ""'*f  Section 
Atihe.sa!e.  the  appellant.  Buhoree  Lall,  be-  ■  '^'°  ^'f  ^^',V\^-n*'5  '*^59-  he  defendants 
«me  the  purchaser  i  '^'''""'''  P'^*"  "''^'  Buhoree  Lall,  who  obtained 

Buhoree  Lall."  being   thus   the   holder  of !  t^  ""ificale  as  auction-purchaser,  was  not 

B-ijo  I.all-s  decree  agfUnst  Motee  .Soonduree,  i  '^"^  ',<^'^' P".^'^'!='^f/'  ^"^  ^""g^"'  '»<-^'«'>'  '"""- 
took  nn»  o^«     ••  r  •.         1     .      I     1  w^*'  for  Brno  La   . 

"JOK  out  execution  of  it,  and  atiaci.cd  ami  ^ 

sold  ihe  right,  title,  and  interest    of    .Motee  I      '^^^^   Principal   Snddcr  Ameen   held    that 

Soonduree  in  the  Talook  Doodhur  in  Per-  •  Buhoree  Lall  did  purchase  merely  benamee 

fPinnali  Slris  (which   is   the   subject  of  the    ^^   alleged,   and    that    the    defendants    were 

present  suit),  and  at  the  sale  became  himself    entitled    to    plead    this    fact,    Section     260 

»»c  purchaser  of  it.  notwithstanding;      and     he     dismissed     the 

Motee  Soonduree^s   share   (8J    annas)  of ;  P^^J^^^'^'s  suit, 
^oodbur  had    previousif,    in     1844,    been  j      In  appeal  before  us,  the  appellants  con- 
j"^^'^*15cji  by  way  of  ziir-i-peshgee  lease  to  j  tend  (amongst  other  things)  that  the  Lower 
J'Jt' Lall  Ooj.adhya,  N\ho  was  put  in  pos- ;  Court   was   wrong   in    law    in    holding  that 

"*»on.  and   remained  in  possession,   until    the    defendants   could    plead   that   Buhoree 
"^  death  (which  occurred  before  the  insti-  |  Lall   bought    benamee    for   Brijo   Lall,    and 
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^vrong   also   in    finding   as   a   fact    that    he 
was  only  a  benameedar. 

As  regards  the  question  of  fact,  we  arrive 
at  the  same  conclusion  as  the  Lower  Appel- 
late Court,  and  substantially  for  the  same 
reasons.  We  have  no  doubt  that  Buhoree 
Lall  was  not  the  real  purchaser,  but  that  the 
purchase  was  made  by  Brijo  Lall  in  the 
name  of  Buhoree  Lall. 

The  question  of  law  is  one  of  greater  diffi- 
culty. V'arious  cases  have  been  referred  to 
in  argument,  and  at  one  time  it  appeared  to 
us  that  there  existed  a  conflict  of  decisions 
which  would  render  a  reference  to  a  Full 
Bench  .necessary  :  but  a  consideration  of  the 
several  judgments  shgwed  that  there  was 
no  conflict.  The  point  turns  on  the  construc- 
tion to  be  put  upon  Section  260  of  Act  VIIL 
of  1859.  That  Section  enacts  that  *' the 
''certificate  shall  state  the  name  of  the 
"person  who,  at  the  time  of  sale,  is  declared 
*'  to  be  the  actual  purchaser,  and  any  suit 
*' brought  against  the  certified  purchaser  on 
''the  ground  that  the  purchase  was  made  on 
"behalf  of  another  person  not  the  certified 
"  purchaser,  though  by  agreement  the  name 
"of  the  certified  purchaser  was  used,  shall 
"be  dismissed  with  costs/' 

It  is  argued  that,  although  a  suit  brought 
a<ya7iist  the  certified  purchaser  is  to  be  dis- 
missed, there  is  nothing  in  this  Seciion  which, 
in  the  case  of  a  suit  brouglit  by  a  certified 
purchaser,  prevents  the  defendant  from  plead- 
ing that  the  purchase  was  made  by  him  and 
on  his  behalf,  though  by  agveem'ent  the  name 
of  the  certified  purchaser  was  used.  And  it  is 
contended  that,  although,  if  the  certified  pur- 
chaser had  once  succeeded  in  getting  j)os- 
session,  the  defendants  could  not  have  suc- 
cessfully sued  to  eject  him  on  the  ground 
that  they  had  themselves  made  the  purchase 
hefianiee  in  the  name  of  the  certified  pur- 
chaser, Siill  the  defendants  being  in  actual 
possession,  and  the  certified  purchaser  coming 
into  Court  as  i)laintifT,  ihc  defendants  can 
plead  that  he  bought  for  thcMti,  and  that 
the  purchase  is,  in  fact,  theirs. 

The  point  nfcw  raised  has  never,  so  far  as 
I  can  ascertain,  been  decided. 

In  the  case  of  Shurosuttv  Dossee  vs, 
Gopee  Soonduree  Dossee,  where  a  third 
party  disputed  the  plaintiff's  right  to  sue  on 
the  ground  that  she  was  not  the  certified  pur- 
chaser, the  Chief  Justice,  in  delivering  judg- 
ment (to  the  effect  that,  as  it  was  not  the 
certified    purchaser,    but    a    stranger,    who 


sought  to  take  advantage  of  Section  i^[ 
that  Section  did  not  form  any  bar  to  thm 
plaintifT),  said  that  the  object  of  Section 
260  was  to  prevent  disputes  between  a  cer-. 
tified  purchaser  and  a  person  claiming  that' 
the  certified  purchaser  purchased  henomtf. 
for  him. 

The  case  reported  in  i  Weekly  Rcporttr, 
page  328,  has  really  no  bearing  on  the  que 
tion  wo  have  now  to  decide.  The 
remark  may  be  made  of  another  case  relic4 
upon,  7'iz.,  that  reported  at  page  130  of  t 
Weekly  Reporter.  In  that  case,  the  saks 
to  the  certified  purchaser  was  declared  tft 
be  clearly  fraudulent  as  made  coIIusi\^fj 
between  him  and  the  judgment-debtor.  In 
the  present  instance,  there  is  no  element  a( 
fraud,  so  far,  at  any  rate,  as  the  cenifiei 
purchaser  and  the  judgment-debtor  am 
concerned. 

An  unreported  case,  decided  on  the  i9ihof 
August  1865  (by  Trevor  and  Glover,  ]]X 
has  also  been  quoted,  but  nothing  is'ibert, 
decided  which  has  any  bearing  on  \\i\%] 
case,  although  it  may  be  inferred  from  tbe  ' 
judgment  that  the  respondent's  Counsel! 
were  of  opinion  tha:  a  defence  such  as  that 
raised  by  the  respondents  now  before  us  ii 
good.  That  was  a  case  under  Seciion  36  of 
Ad  XI.  of  1859,  which  is  in  substance-, 
similar  to  Section  260  of  Ad  Vlll. 

Seciion  36  of  Aft  XI.  of  1859  provides 
that  'nnv  suit  brought  to  oust  the  certified 
"  purchaser  on  the  ground  that  the  purchase 
"  was  made  on  behalf  of  another  person  not  the 
"  certified  purchaser  shall  be  dismissed  with 
"  costs.  '  A  question  similar  in  many  respects 
to  the  one  now  before  us  arose  under  that 
Section  some  time  ago  before  Mr.  Justice 
Scton-Karr  and  myself.  The  main  difFer- 
cnce  in  the  position  of  the  parlies  is  that,  in 
that  case,  the  certified  purchaser  had,  in  the 
fir>t  instance,  got  possession,  and  was  subse- 
quently ousted  by  the  defendants,  who  pleaJ- 
ed  that  ihey  were  the  real  purchasers,  ihough 
the  name  of  the  certified  purchaser  had  been 
used.  We  decided  (so  far  as  this  point  was 
concerned)  in  favor  of  the  certified  purchaser, 
being  of  opinion  that  "the  f?ct  that  the 
"  plaintiff  is,  by  reason  of  what  has  occur- 
*'red,  obliged  to  come  into  Court  to  recover 
'*  possession,  does  not,  as  it  seems  10  us, 
"  alter  the  position  of  the  parties  so  as,  in 
"  any  way,  to  deptive  the  plaintiff  of  any 
'•  benefit  which  he  might  have  had  under 
'•  Seciion  36,  it  this  suit  had  been  brought 
'•  against  him  as  defendant  to  oust  him.  the 
''  certified  purchaser,  on  the  ground  that  the 
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'porchase  was  made  on  behalf  of  another 
'person  not  the  certified  purchaser."  (Jadub 
Duu  versus  Ram  Lochun  ^luduck,  5 
Feekl?  Reporter,  page  56.) 

The  opinion  thus  expressed  by  us  appears 

me  still  to  be  right;  and,  if  it  is,  it  is  ap- 

>Ie  equally  to  the  present  case,  making 

^ry  allowance  for  the  difference  existing 

\t  the  circumstances  under  which  the  par- 

rcspcctively  appear  in  Court.     It  seems 

me  that  the  object  of  the  Section  260, 

:h,  as  has  been  decided,  is  to  prevent 

ites  between  a  certified  purchaser  and  a 

claiming  that  the  certified  purchaser 

rchaseii  benamee  for  him,  would  be  very 

inch  defeated  if  the  defendant  could  make 

of  those  facts  by  way  of  defence,  which 

cottid  not  make  use  of  in  order  to  prove 

case  if  he   came  before  the  Court  as 

ImifT. 

In  the  %iew  of  the  law  which  I  lake,  it 
clear  that  the  plaintiffs,  as  entitled  to 
equity  of  redemption  which  wan  in 
iolee  Soonduree,  have  a  right  to  redeem  the 
t-peshgee  mortgage,  and  to  recover  pos- 
lon,  if  it  appear,  upon  taking  the  accounts, 
flut  ihe  whole  mortgage- debt  has  been  liqui- 
dated. With  this  declaration,  we  remand  the 
case  to  the  Lower  Court  to  take  the  accounts. 
If,  upon  taking  the  accounts,  a  balance  still 
tppcar  to  be  due  to  the  defendants  (the  re- 
presentatives of  the  mortgagees),  the  plaintiffs 
ifill  be 'entitled  to  possession  if  they  deposit 
the  money  in  Court  within  one  month  from 
the  dale  on  which  such  balance  is  declared 
by  the  Lower  Court. 

The  costs  of  this  appeal,  and  those  in- 
curred in  the  Lower  Court  heretofore,  will 
depend  upon  the  result  of  the  remand.  The 
pUintiff«,  however,  will  not  in  any  event 
''cover  costs,  unless,  upon  taking  the  ac- 
coomi,  ii  appears  that  the  mortgage-debt  had 
been  paid  off  in  full  before  ih^  present  suit 
^"^  instituted. 
Vol.  X. 


Bayley^  J, —  I  concur  in  the  order  pro-^ 
posed.  Looking  to  all  the  cases  cited,  and 
to  the  terms  of  Section  260,  I  think  the 
provision  of  the  Section  applies  to  a  de- 
fendant's case  in  the  same  way  as  to  a 
plaintiff's. 


The  i.6th  July  1868. 

Present : 

The  Hon'ble  L.  S.Jackson  and  F.  A.  Glover, 

Judges, 
Issues  in  rent-suit  —  Section  65,  Act  X.,  1859. 

Case  No.  63  of  i36S  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  0/  Midnapore^ 
dated  the  8th  November  i86y^  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  that  District^  dated  the  rjth  Septem- 
ber 1867. 

Sreehuree  Mundul  (one  of  the  Defendants), 

Appellant, 

versus 

Judoonalh  Ghose,  Surburakar  of  Sunnya- 
shee  Churn  Mundul,  and  others  (Plaintiffs), 
Respondents, 

Baboo s    Onookool   Ch under   Mookerjee  and 
Rash  Beharee  Ghose  for  Appellant. 

Baboos    Ashootosh     Chatterjee    and     Hem 
Chunder  Banerjee  for  Respondents. 

In  a  suit  for  enhancement  of  rent,  during  the  trial 
of  which  plaintiff,  being  unable  to  show  that  notice 
had  been  served,  fell  back  on  his  claim  for  rent  at  the 
rate  formerly  paid,  and  an  issue,  as  to  what  that  rate 
had  been,  wa^  framed  on  the  date  on  which  Collector 
gave  judgment,  and  when  only  two  witnesses  remained 
for  exammation : 

Held  that,  under  Section  65,  Act  X.,  1S59,  the  Collec- 
tor's duty  was  not  only  to  frame  an  issue,  but  to  fix  a 
''convenient  day*[  for  the  trial  of  that  issue,  regard  be* 
ing  had  to  the  facilities  which  the  parties  may  have  had 
for  producing  their  evidence. 

Jackson,  J, — This  case,  as  originally 
brought  in  the  Collector's  Court  by  the 
plaintiff,  was  a  suit  for  the  enhancement 
of  the  defendant's  rent. 

The  plaintiff  alleged  that  the  defendant 
held  a  certain  quantity  of  lapd  for  which 
he  had  to  pay  rent  at  the  rate  of  19  rupees 
6  annas  yearly,  and  that,  upon  certain 
specified  grounds,  he  had  given  notice  to  the 
defendant  to  pay  rent  at  an  enhanced  rate, 
and  in  accordance  with  that  notice  he  now 
sued  to  recover  rent  at  the  rate  specified. 

The  defendant  in  his  written  statement 
alleged  that  the  quantity  of  land  which  he 
held  was  less  than  that  stated  by  the  plaint- 
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jfF,  and  he  also  alleged  that  the  rent  was 
not  19  rupees  and  6  annas,  but  10  rupees 
1 5  annas. 

It  was  found,  on  coming  to  trial,  that  the 
plaintiff  was  unable  to  show  that  notice  had 
been  served  on  the  defendant  as  required 
by  law. 

On  this  discovery,  the  plaintiff  fell  back 
upon  his  claim  for  rent  at  the  rate  formerly 
paid. 

It  seems  that  there  was  no  express  issue 
framed  as  to  what  the  former  rate  of  rent 
bad  been,  until  the  case  had  been  twice 
heard,  and  several  of  the  witnesses  and  par- 
ties on  both  sides  had  i>een  examined.  But 
on  the  date  on  which  the  Collector  gave 
judgment,  and  when  only  two  witnesses 
remained  for  examination,  a  fresh  issue  on 
that  point  was  framed,  the  remaining  wit- 
nesses were  examined,  and  the  Collector 
gave  judgment  for  the  plaintiff  at  the  old 
rate  of  rent  as  alleged  by  him. 

On  appeal  to  the  Zillah  Judge,  the  de- 
fendant objected  that,  as  the  suit  was  framed 
by  the  plaintiff,  on  his  failure  to  prove  hi^ 
right  of  enhancement,  the  suit  ought  to 
have  been  dismissed  altogether.  He  also 
objected  to  the  mode  of  trial,  and  to  the  find- 
ing as  to  the  rent  formerly  paid.  The 
Judge,  however,  affirmed  the  judgment  of 
the  Court  below. 

Two  objections  have  been  argued  before 
us.    They  are — 

tsi, — That  there  was  no  fair  trial  as  to 
the  original  rate  of  rent  paid  by  the  defend- 
ant, the  defendant  having,  with  regard  to 
the  trial  of  that  issue,  been  taken  by  sur- 
prise. 

2nd, — That  the  judgment  of  the  Lower 
Appellate  Court,  which  is  based  entirely 
on  the  zemindary-papers  adduced  by  the 
plaintiff,  is  based  on  legally  insufficient 
evidence. 

On  the  second  of  those  points,  we  have 
but  little  difficulty,  because  we  observe  that 
there  was  oral  evidence  on  the  part  of  the 
plaintiff  as  to  the  amount  of  lent ;  and  al- 
though the  Judge  does  not  expressly  refer 
to  that  evidence,  we  have  no  doubt  that  he  bad 
it  under  his  consideration,  and  that  his  judg- 
ment was  partly  based  on  it. 

The  other  question  is  one  on  which,  after 
some  consideration,  we  think  that  the  ap- 
peal  ought  to  prevail. 


The  directions  as  to  the  mode  of  trial  and 
framing  of  issues  under  Act  X.  are  som^ 
what  different  from  those  prescribed  by  the 
Civil  Procedure  Code.  Act  X.  appean  M 
contemplate  suits  before  the  Collector  4 
two  categories.  One  in  which  the  questioi 
at  issue  is  of  an  extremely  simple  kind,  c» 
pable  of  being  decided  upon  the  evidenofi 
adduced  in  the  first  instance,  and  where  the 
Collector  can  give  judgment  at  once.  Ii 
such  cases,  after  hearing  the  evidence,  and 
without  the  framing  of  any  formal  issues,  the 
Collector  is  able  to  pass  a  decree. 

But  Section  65  provides — 
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**  If,  on  such  examination  as  afores^d,  I 
appear  that  the  parties  are  at  issue  00  ai)| 
question  upon  which  it  is  necessary  M 
hear  further  evidence,  the  Collector  shil 
declare  and  record  such  issue,  and  si 
fix  a  convenient  day  for  the  examine 
of  witnesses  and  the  trial  of  the  suit; 
the  trial  shall  take  place  on  that  d&j^ 
unless  there  be  sufficient  reason  for  ad< 
journing  it,  which  reason  shall  be  recordc^ 
by  ihe  Collector." 

It  seems  to  me,  therefore,  that,  where  dMi 
Collector  finds  that  there  is  a  point  on  wUdij 
the  parties  are  at  issue,  and  on  which  far^ 
ther  evidence  will  be  required,  his  di^ 
is  not  only  to  frame  such  issue,  bat  to  b| 
a  ''  convenient  day  "  for  the  trial  of  (hat  issuer 
regard  being  had  to  the  facilities  which  thd 
parties  may  have  for  producing  their  evi- 
dence. 

It  would  clearly  not  be  fair,  and  not  in  ac» 
cordance  with  the  provisions  of  that  Sedioo, 
for  the  Collector,  having  first  framed  certii^ 
issues,  and  having  examined  the  parties  tf 
their  witnesses  in  connection  with  thoae  is« 
sues,  suddenly,  upon  the  day  of  trial,  to  frtfic 
a  new  issue  of  fact  demanding  proof  qn  either: 
side,  of  which  the  parties  had  no  notice,  tm\ 
as  to  whichi  consequently,  they  could  noibei 
prepared  with  their  evidence. 

It  is  impossible  for  us  to  say,  as  the  mat* 
ter  comes  before  us  in  special  appeal,  wh^ 
ther  defendant,  who  appeals,  could  have  pro- 
duced further  evidence  or  not. 

It  is  suflScient  for  the  purposes  of  this  ap- 
peal to  say  that  possibly  he  might  have  heeo 
able  to  do  so,  an4  as  the  plaintiff  can  be  m  no 
wise  prejudiced  by  affording  the  defendant  an 
opportunity  of  producing  that  evidence,  and 
as  the  defendant  might  be  seriously  prcj*^ 
diced  by  not  being  afforded  such  oppo^ 
tunity,*we   think   it  right  to  set  aside  v^ 
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:isN)n,  of  the  Lower  Appellate  Court,  and 
remand  the  case  in  order  that  the  def end- 
may  have  the  opportunity  of  producing 
^idence  to  show  what  the  rate  which  was 
[rmeriy  paid  by  him  may  have  been,  and 
course  ihe  plaintifiE  will  also  be  at  liberty 
produce  any  further  evidence  which  he 
17  ihink  necessary. 


made  by  all  the  parties  who  are  materially 
interested;  and  in  this  case,  the  reference 
having  been  made  to  arbitration  upon  an  ap- 
plication not  by  all  the  parties,  was  wholly 
invalid  and  must  be  set  aside. 

The  case  must,  therefore,  be  remanded  to 
the  Zillah  Judge  in  order  that  he  may  deter- 
mine the  appeal  upon  other  grounds. 


The  1 6th  July  1868. 

Preseni  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Arbitratioo— Section  3x5,  Act  VIII.,  1859. 

Case  No.  371  of  1868. 

fw/  Appeal  /torn   a  decision  passed  by 
l/i^  Principal   Sudder    Ameen    of  Man- 


The  i6th  July  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Co-sharers — Joint  property. 

Case  No.  287  of  1868. 


hhoom,  dated    ihe    28th   December   1867,  '  Special  Appeal  from  a  decision  passed  by 


yiodi/ying  a  decision  passed  by  the 
UfooHsiff  of  Chatna,  dated  the  jrst 
[August  1867. 

Bykuntnath  Chatterjee  (Plaintiff), 
Appellant, 

versus 

dkh  Nnzurooddeen  and  others  (Defend- 
ants), Respondents. 

iboa  Bungshee  Dhur  Sein  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Re- 
spondents. 

M  application  for  arbitration  as  provided  by  Section 
}« Act  VIII.,  1859,  is  tvholly  invalid,  unless  made  by 
'the  parties  materially  interested. 

\7(ukson,  J. — This  is  a  case  in  which  the 
>jea  of  the  suit  before  the  Moonsiff  was 
(erred  to  arbitration. 


the  Judge  of  Moorshedabad,  dated  the 
2gth  November  1867,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District, 
dated  the  20th  July  i86y. 

Gooroodoss  Dhur  and  others  (Defendants), 

Appellants, 

versus 

Bejoy  Gobind  Bural  and  others  (Plaintiffs), 

Respondents, 

Baboo  Rajendurnath  Bose  for  Appellants. 

Baboo  Bhuggohutty  Churn  Ghose  for 
Respondents. 

A  co-sharer  in  landed  property  has  no  rijifht  to  do  any 
thinpf  {eg.,  commence  a  building)  which  alters  the  con- 
dition of  the  joint  property,  without  the  consent  of  his 
co^harers. 

Jackson,  J, — We  think  that  the  decision 
of  the  Lower  Appellate  Court  in  this  case 


The  Moonsiff  saw  reason  to  set  aside  the    '^  S'**^^  ^9"®^* 


ttd  given  by  the  arbitrators  ;    but  on 

the  Judge  reversed  that  decision,  and 

[ve  judgment    in    accordance    with    the 

It  is  unnecessary  to  enter  into  the  grounds 
«l  forth  in  the  petition  of  special  appeal 
against  the  Judge's  decision,  because  it  is 
■laiufcst  that  the  order  of  reference  to  arbi- 
tration is  void.  It  appears  that  the  applica- 
Jjon  for  this  purpose  was  not  concurred  in 
oy  all  the  defendants,  inasmuch  as  one  de- 
fendtm,  who  had  a  substantial  interest  in  the 
•nit,  did  not  apply.  ♦ 

We  think  that  there  can  be  no  doubt  that 
an  application  for  arbitration,  as  provided  by 
Section  313  of  Act  VIII.  of  1859,  must  be 


A  co-sharer  in  landed  property  has  no 
right  to  da  any  thing  which  alters  the  con- 
dition of  the  joint  property,  without  the 
consent  of  his  co-sharers.  If  he  thinks  his 
interest  in  the  property  might  be  improved 
by  works  of  a  particular  character,  he  can 
effect  a  partition  and  improve  his  particular 
share. 

It  seems  in  this  case  the  plaintiff  inter* 
posed  when  the  defendant  commenced  the 
infringement  of  his  (plaintiff's)  rights.  The 
suit  was  reasonable,  and  the  Judge  was 
quite  right  to  order  the  removal  of  the 
materials  of  the  building  and  the  building 
itself  as  far  as  it  had  gone. 

The  special  appeal  is  dismissed  with 
costs. 
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Tne  i6ih  July  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

A  byraget's  rights— Hindoo  Law— Civil  Courts. 

CaseNo.336of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet^  dated  the  gtk  De- 
cember j86j,  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  the 
joth  July  i86y. 

Juggunnath  Paul  (Plainliff),  Appellant, 

versus 

Bidianund  Dutt  and  others  (Defendants), 

Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Mr.  C,  Gregory  and  Baboo  Debender 
Narain  Bose  for  Respondents. 

If  a  Hindoo,  becoming  a  byragee,  chooses  to  retain 
possession  of,  or  to  assert  his  right  to,  property  to 
which  he  is  entitled,  he  does  an  aC\  in  which  he  will 
not  be  restrained  by  the  Courts. 

Jackson,  J, — The  plaintiff  in  this  case  was 
a  co-sharer  in  certain  joint  immoveable  pro- 
perty. It  seems  that  some  years  previous  to 
the  institution  of  the  suit,  the  time  being 
variously  stated  as  from  10  or  11  to  13  or  14 
years,  the  plaintiff  became  a  byragee,  and, 
as  he  says,  "  relinquishing  the  world  "  (or 
**  shungshars''),  set  out  on  a  pilgrimage  to 
various  places  sacred  among  the  Hindoos. 

He  alleges  that,  before  his  departure,  he 
made  over  his  share  of  the  family  pro- 
perty to  the  care  of  his  nephew  Bidianund, 
otherwise  called  Thakoordhone,  stipulating 
only  that  in  the  event  of  hi^  return  the 
property  was  to  revert  to  him. 

During  his  absence,  Bidianund  seems  to 
have  sold  the  property  to  one  Fyezoollah, 
since  deceased,  who  was  the  husband  of 
the  defendant  Soobuk  Beebee,  now  in  pos- 
session. 

The  plaintiff,  therefore,  sued  to  recover 
possession  of  such  property  as  is  withheld 
from  him  by  the  defendant. 

The  Moonsiff,  before  whom  the  case 
first  came,  held  that  the  plaintiff's  allegation 
being  found  to  be  true,  he  was  entitled  to 
regain  possession  of  his  properly,  notwith- 
standing that  he  had  become  a  byragee. 


The  Judge,  on  appeal,  held,  on  the  con- 
trary, that  the  plsuntifiF,  having  become  | 
professed  byragee,  was  thereby  civilly  dead, 
and  that  his  nephew,  as  heir,  thereupon 
entered  on  immediate  enjoyment  of  the  pro- 
perty, and  consequently  the  defendant's  veni^ 
or  had  a  complete  title,  and  the  plaintlFt 
suit  must  be  dismissed. 

The  defendants,  it  should  be  menlioDed, 
had  also  set  up  the  plea  of  limitation,  con* 
tending  that  the  plaintiff  having  been  osl 
of  possession  without  any  trust  for  more 
than  1 3  years,  his  suit  was  barred  ;  bu  ths 
Judge  considered  that  limitation  did  not 
apply.  Tha  plaintiff  now  appeals  specially^ 
and  urges  that  the  Judge's  view  of  Hindw 
Law  is  incorrect. 

It  appears  to  us  indisputable  that  a  Hin* 
doo  becoming  a  byragee,  if  he  chooses  to 
retain  possession  of,  or  to  assert  bis  rigU 
to,  property  to  which  he  is  entitled,  doei 
an  act  which  may  be  morally  wrong,  bn^ 
in  which  he  will  not  be  restrained  by  ihi 

Courts.  i 

I 

If,  therefore,  il  were  clear  that  the  plaint*! 
iff,  on  quitting  his  home,  had  made  0^ 
his  share  of  the  property  in  trust  to  iai! 
nephew,  and  that  the  nephew,  in  violaiioii| 
of  such  trust,  had  sold  that  property  io  tbsj 
defendant,  we  should  have  no  hesitation  taj 
reversing  the  decision  of  the  Judge,  and 
ordering  possession  of  the  property  to  be 
given  to  the  plaintiff.  But,  before  we  can  do 
this,  the  question  of  limitation  must  first  be 
disposed  of. 

The  female  defendant  denies  that  any  trost 
existed  in  respect  of  this  property,  and 
she  alleges  that  at  the  time,  and  in  cons^ 
quence  of  the  plaintiff  becoming  a  byra§tt, 
the  nephew  did,  in  fact,  as  of  right,  take 
possession  and  hold  adversely  to  the  plaint- 
iff, and  subsequently  sold  the  proRprty  » 
her  husband,  and  that  such  adverse  holding 
has  continued  for  more  than  1 2  years.  The 
plaintiff's  evidence  is  to  the  contrar}*,  bnt 
the  Judge  has  not  found  distinctly  on  this 
point. 

It  is,  therefore,  necessary  to  remand  the 
case  to  the  Lower  Appellate  Court  in  order 
that  he  may  find  whether,  as  alleged  by  the 
plaintiff,  the  defendant's  vendor  held  this 
property  in  trust  for  the  plaintiff;  or,  w 
alleged  by  the  defendant,  adverse  possessiofl 
had  continued  for  more  than  12  yca^?*  !" 
the  latter  event  the  suit  must  be  dismissed ; 
if  otherwise,  the  plaintiff  is  entitled  to  a 
decree. 
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Tbe  1 6th  July  1868.  I 

Present : 

jThe Honble  J.  B.  Phear  and  C.  Hobhouse, 

fudges, 

Oecree  prejudicial  to  reYersioners-^AUegation 
of  fraud— Onus  probandi. 

Case  No.  2911  of  1867. 

Sptiial  Appeal  from  a  decision  passed  by 
•    ihe  Principal  Sudder  Ameen  of  Backer- 

gunge,  dated  the  16th  August  1867,  af- 
'  firming  a  decision  passed  by  the  Moonsiff 
.    fif  Madareepore,   dated  the   20th   August 

tS66. 

Gresh  Chunder  Chalterjee  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

.     Mobcsh  Chunder  Nyalunkar  (Plaintiff), 

/Respondent, 

''Bahooi  Romesh  Chunder  Milter  and    Otool 
Chunder  Mookerjee  for  Appellants. 

Bahoo  Bungshee  Dhur  Sein  for  Respondent. 

X  as  rever^nary  heir  of  the  former  proprietor  and 

'  asBow  entitled  to  possession  on  the  death  of  that  pro- 

*'^or's  mother,  sues  for  land  in  the  possession  of  C, 

iriu  obtained  it  by  purchase  at  a  sale  in  execution  of  a 

ieatt  passed  on  a  bond  granted  by  O,  which  bond 

"lad  decree  are  alleged  by  A^  to  be  fraudulent  and 

i'-tolfaisiTe  transactions. 

Held  that  the  burden  is  on  the  plaintiff  to  prove 
,  tbat  tbe  decree  was  fraudulently  obtained. 


Phear,  y.—ls  this  suit,  the  plaintiff  seeks 
to  recover  from  the  defendants  certain  lands, 
which,  he   alleges,    formerly   belonged    to 
OQe  Ooma  Sunker,  and  of  which,  he  says, 
he  is  entitled  to  the  possession  and  enjoy- 
ment as  reversionary  heir  of  Ooma  Sunker 
oa  tbe  death   of  Ooma  Sunker's  mother, 
Bissessuree.    The    plaintiff    further    states 
ihst  tbe  defendant^  have  obtained  possession, 
and  are  in  possession,  of  this  properly  by 
"  virtue,  of  a  purchase  which  they   made  at 
a  sale  in  execution  of  a  decree  obtained 
against  Bissessoree  upon  a  bond  granted  by 
Ooma  Sunker;  but  he  adds  that  this  bond 
and  this  decree   were  collusive  and  frau- 
dulent transactions,  carried  out  for  the  pur- 
pose of  depriving  him,  the  heir,  of  the  pro- 
perty.   The   defendants  admit  the  heirship 
of  the  plaintiff,  but  maintain  that  the  bond 
and  tbe  sale  in  execution  of  the  decree  are 
perfectly  good. 

On  this  state  of  factsf  the  burden  obvi- 
oosij  is  on  tbe  plaintiff  to  prove  that  the 
decree,  in  execution  of  which  the  sale  took 
placet  at  which  the  defendants  purchased, 
was  fraudulently  obtained^  in  order  to  deprive 


him  of  the  property.  If  the  decree  be  a  valid 
one,  if  the  suit  in  which  it  was  made  was  a 
real  one,  the  sale  held  in  execution  of  that 
decree  was  undoubtedly  operative  to  pass  the 
property  of  the  judgment-debtor,  and  it  would 
pass  the  property  against  the   reversionary 
heirs.     The  reversionary  heir,  therefore,  can 
onlv  succeed  by  showing  that  that  decree  was 
obtained  in  fraud  of  him  ;  and  the  Principal 
Sudder  Ameen,  in  reciting  what  had  taken 
place  in  the  Lower  Court,  rightly  says  that 
the  plaintiff,  upon  his  right  to  inherit  being 
established,  was  at  liberty  to  call  in  question 
the  decrees  and  the  sale  under  which  the 
property  had  been  sold  and  had  been  bought 
by  the  defendants.     But  he  seems  to  have 
lost  sight  of  this  consequence  on  that  state 
of  things,  that  it  became  incumbent  on  the 
plaintiff,  in  fact,  to  set  aside  that  decree  be- 
fore  he  could   succeed   in    this   suit.     We 
have  had  some  doubt  in  our  minds  whether 
the  Lower  Appellate  Court  did  really  in  the 
end  make  any  great  mistake  in  the  placing 
of  the  burden  of  proof,  although  it  seemed 
at  first  to  approach  the  question   with   the 
intention  of  putting  the  onus  upon  the  de- 
fendant.    At  any  rate,  the  Principal  Sudder 
Ameen  does  state  side  by  side,  as  far  as  we 
understand  him,  the  evidence  brought  for- 
ward  by  the   plaintiff  and   the  defendants, 
respectively,   in   support  of  their  respective 
allegations,  and  he  has  come  to  the  conclusion 
that  the  defendants   have    not  proved    the 
bona  fides    of    their    case,  which    was,    no 
doubt,  an  unnecessary  conclusion  for  him  to 
come  to  in  the  first  instance  ;  but,  on  the 
other  side,  he  seems  also  to  have  arrived  at 
the  conclusion  that  the  plaintiff  had  proved 
that  the  transactions  impeached  were  fraud- 
ulent, and  ought  to  be  set  aside.     We  have 
had  the  evidence  on  the  record  bearing  upon 
this  issue  read  out  to  us,  we  believe,  in  ex- 
tenso,  and^we  certainly  think  that,  whatever 
amount  of  suspicion  it  may  be  calculated  to 
throw  with  regard  to  the  bond,  it  is  very 
far  short,  indeed,  of  being  sufficient  to  make 
out  that  the  decrees  upon  the  bond  were 
obtained  by  collusion  in  order  to  defraud 
the  plaintiff. 

There  is  no  legal  evidence,  in  our  opi- 
nion, upon  the  record  sufficient  to  entitle 
us  or  any  Court  to  say  that  these  decrees 
should  be  set  aside,  and  declared  void  as 
against  the  plaintiff.  It,  therefore,  follows 
that  the  sale  in  execution  of  both  decrees 
will  be  good  and  effective  and  operative  to 
pass  the  property.  It  is  not  suggested  that 
the  decrees  being  goed,  the  purchase  at  the 
execution-sales  was  in  any  way  fraudulent. 
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jJnder  these  circumstances,  it  seems  to  us 
unnecessary  to  enquire  very  closely  into  the 
question  which  has  been  raised  on  special 
appeal,  as  to  whether  or  not  the  Principal 
Sudder  Ameen  threw  the  burden  of  proof 
upon  the  wrong  side.  We  think  that  the 
decree  which  has  been  given  in  favor  of 
the  plaintiff  cannot  be  sustained,  and  that, 
therefore,  this  special  appeal  must  be  de- 
creed, and  the  decision  of  both  the  Lower 
Courts  reversed,  and  the  plaintiff's  suit 
dismissed.  The  special  appellant  must  have 
the  costs  in  all  the  Courts. 


The  i7lh  July  1868. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

Limitation—Trusts— Plaintiff's  disregard  of  a 
summons— Section  170,  Act  VIII. »  1859. 

Case  No.  31  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
26th  March  iSSj,  affirming  a  decision 
passed  by  the  Additional  Principal  Sud- 
der Ameen  0/  that  District,  dated  the  6th 
September  1866, 

Narain  Doss  Chela  (Defendant),  Appellant, 

versus 

Maharajah  Mahlab  Chunder  Bahadoor 
(Plaintiff),  Respondent^ 

Baboo  Nubo  Kishen  Mookerjee  for 
Appellant. 

Baboos  Juggadanund  Mookerjee  and  Chun- 
der Madhub  Ghose  for  Respondent. 

In  a  suit  to  recover  advances  made  from  time  to  time 
for  work  and  on  other  accounts,  money  having  been 
entrusted  to  defendant  to  be  accounted  for  by  him,  it 
was  held  that  the  matter  partook  of  the  nature  of  a 
trust  to  which  no  limitation  at  all  would  apply. 

Under  Section  170,  Act  VIII.,  1859,  it  is  discretionary 
with  a  Court  to  pass  such  orders  as  it  thinks  proper  in 
regard  to  a  plaintiff  who  disobeys  its  summons  to  at- 
tend, and  it  is  no  {ground  of  special  appeal  that  further 
steps  were  not  taken  by  the  first  or  tne  Lower  Appel- 
late Court. 


Bayley,  J. — There  is  no  ground  for  in* 
terfering  with  the  decision  of  the  Lower] 
Appellate  Court  in  this  case. 

The  plaintiff  sued  to  recover  certain  sumv 
viz.,  Rupees  846-1 1-8,  for  garden-accousti 
Rupees  166- 10-9  on  other  accoanls  of  wdK 
done,  and  Rupees  469-9-0  on  account  o^ 
buildings. 

The  first  Court  gave  the  plaintliT  a  decree 
for  Rupees  846-1 1-8  on  account  of  garden* 
accounts,  and  Rupees  11 2-2-7  on  account  q{< 
work  done,  and  Rupees  27-6-3  on  adjustmenl 
of  accounts,  being  a  total  Rupees  946-4-6 
with  proportionate  costs.  The  Lower 
Appellate  Court  confirmed  that  decree. 

The  defendant  appeals  specially,  urging 
in  his  first  ground  of  special  appeal  that  the 
period  of  limitation  ought  to  have  been 
counted  from  the  date  of  each  separate 
advance  alleged  to  have  been  made  by  the 
plaintiff. 


« 


* 


» 


Fourthly, — That  the  plaintiff  was  sum- 
moned to  produce  his  accounts,  and  the 
Lower  Appellate  Court  ought  not  to  hafC 
given  any  decree  in  plaintiff's  favor  witb* 
out  compelling  him  to  produce  them. 

As  to  the  item  of  846  rupees,  it  is  admit* 
ted  by  the  defendant  as  correct  in  his  own 
handwriting  on  the  22nd  Magh  at  the  foot 
of  the  accounts,  and  no  possible  question  of 
limitation  can  arise  as  to  this  sum. 

As  to  the  sum  of  Rupees  112  odd,  looking 
to  the  manner  in  which  advances  were  from 
time  to  time  made  and  money  was  entrusted 
to  the  defendant  to  be  accounted  for  by  bim, 
I  am  clearly  of  opinion  that  this  matter  par- 
takes of  the  nature  of  a  trust  to  which  no 
limitation  at  all  will  apply. 

On  i\iQ  fourth  point,  1  am  of  opinion  thai, 
under  Section  170,  Act  VIIL  of  1859,  it  is 
quite  discretionary  with  the  first  Court  to 
pass  such  orders  in  regard  to  a  plaintiff,  who 
disobeys  the  Court's  summons  to  attend,  as 
it  thinks  proper ;  and  it  is  no  ground  of  spe- 
cial appeal  that  further  steps  were  not  taken 
by  the  first  or  the  Lower  Appellate  Court 
It  is  a  matter  of  discretion,  and  it  is  not 
made  out  by  the  defendant  that  there  was 
any  error  in  using  ^lat  discretion  judicially. 

In  this  view,  I  would  dismiss  the  special 
appeal  with  costs. 


Macpherson^  J^-^l  concur, 
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The  17th  July  1868. 

Present : 

The  Hon^le  H.  V.  Bayley  and  A.  G. 
MacphersoD,  Judges, 

Ipberest— Bonds  enforced  as  decrees— Section 
52,  Act  XVI.,  1864. 

Case  No.  231  of  i863. 

'3tiscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Rajshahye,  dated  the 
'2fih  February  1S68,  reversing  an  order 
passed  by  the  Sudder  Moonsiff  of  that 
District,  doled  the  14th  December  i86j, 

Kallooram  Baboo  (Decree-holder),  Appellant, 

versus 

Doorganath  Talookdar  (Judgment-debtor), 

Respondent, 


Baboo  Bhuggobutty  Churn  Ghose  for 
Appellant. 

Baboo  Sreenath  Banerjee  for  Respondent. 

WTien  ahond  under  Section  52*  Act  XVI.,  1S64,  is  en- 
faiod  as  a  decree,  no  interest  is  to  be  allowed  on  it,  it 
ife  bond  does  not  provide  for  interest  after  the  date  on 
which  the  debt  was  payable. 

Macphtrsony  J.— It  appears  to  us  unneces- 

.  ux)  to  call  upon  the  other  side,  as  we  have 

ao  doubt  thai  the  order  by  the  Lower  Ap- 

'  ^jeiUte  Court  is  right.    The  bond  is,  under 

,  Secvion  52,  Act  XV J.  of  1864,  to  be  enforced 

as  a  decree  in  a  suit.     Reading  it  as  a  decree 

In  a  suit,  there  is  no  direction  for  payment 


passed  by   the   Principal   Sudder   Ameen^ 
of  that    Distria,   dated    the   28th   June 
1867, 
Shaikh  Reazooddeen  (Plaintiff),  Appellant, 

versus 

The  Colleftor  of  Cuttack  on  the  part  of 
the  Court  of  Wards  (Defendant),  Re- 
spondent, 

Baboos  Obhoy  Churn  Bose  and  Taruck- 
nath  Sein  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for  Re- 
spondent. 

The  obligation  of  a  Colle<5tor,  on  behalf  of  the  Court 
of  Wards,  properl]^  to  mana^fe  a  lunatic's  estate,  is 
different  from  liability  to  pay  the  latter's  personal 
debts ;  and  the  acknowledgement  of  an  agent  for  the 
management  of  a  zemindar's  property  is  not  the  ac- 
knowledgment of  the  principal  within  the  meaning  oE 
Se^ion  4,  Aa  XIV.,  1S59. 


Phear,  J, — Thk  plaintiff  sues  the  Col- 
ledor  of  Cuttack  on  the  part  of  the  Court 
of  Wards  as  the  representative  of  the 
Rajah  of  Kunnika,  a  lunatic,  for  the  pur- 
pose of  obtaining  payment  of  a  debt  which 
was  originally  incurred  by  the  Rajah  when 
sane.  Both  the  I^wer  Courts  have  dismiss- 
ed the  plaintiff's  suit,  on  the  ground  that  it 
is  barred  by  limitation,  and  it  is  admitted 
by  the '  plaintiff's  pleader  that  the  suit  is 
so  barred,  unless  the  right  of  a6tion  is  kept 
alive  or  is  new — dated  by  a  written  order 
which  has  been  made  by  the  CoUedor  of 

., r  J  Cuttack   upon  a  certain  petition  presented 

of  "interest'ar the  rate  of  5  per  cent,  per  to  him  by  the  plaintiff,  and  which  order, 
mensem  subsequent  to  the  date  on  which  the  the  plaintiff  says,  has  the  effect  of  an  ac- 
principal  money  is  by  the  bond  made  payable,  knowledgment  within  the  meaning  of  Section 
I'oder  such  circumstances,  the  rule  that  no  4,  Aft  XIV.  of  1859. 
loicrest  is  allowed  where  the  decree  is  silent  j  According  to  the  terms  of  this  Seftion,  an 
as  to  imerest  must  be  applied.  The  conduct  |  acknowledgment,  to  have  the  effed  of  giving 
of  the  respondent  since  the  bond  was  put  in  ,  a  new  date  to  the  right  of  action,  must  be 
suit  does  not  appear  to  us  to  support  the    made  by  the  person  who,  but  for  the  law  of 

"    *       *    '  limitation^  would  be  liable  to  pay  the  debt. 

Therefore,  in  order  that  this  writing  of  the 
Colledor  should  be  operative  as  an  acknow- 
ledgment within  that  Section,  the  Colledor, 


petitioner's  contention.      If  the  judgment 
creditor  gets  1 2  per  cent.,  he  probably  gets 
more  than  he  is  entitled  to. 
The  appeal  is  dismissed  with  costs. 


I 


at  the  time  he  made   it,   must  have   been 

'  a  person  who,  but  for  the  law  of  limitation, 

The  i7ih  July  1868.  '  was  liable  to  pay  the  debt.     It  is  unfortu- 

Present :  \  ^^^^  ^^  ^^^^  ^*^  ^^^^  ^^®  plaint  does  not 

Ti_    If    ...1    »  T.  r»u  A  r^  ^J^Ku.^«o«  1  very    accurately    disclose    ine    fafts  .which 

The  Hon  We  J.  B.  Phear  and  C.  Hobhouse,  |  ^  J^  ^^^^^  ^j/^^  .  ^^^^  .^  ^^^^^  ^^  ^^  ^^^^ 

Judges,  ypQ^  ^YiQ  best  case  which  the  plaintiff  can 

^i^?II?l.*'Yil!^viif'^^°*'^^^*^  '  "^^^^»  judging  from  the  argument  of    his 
*^^'^      "   ^'^'^^^    •  *^  pleader,  the  Colleftor  does  not  appear  to  be 

liable  to  pay  this  debt.    It  may  be  (but  of 

that   I  have  at  present  no  certainty)  that, 

on  the  events  which  have  happened,  and 

decision    under  Seftion  19,  Regulation   X.  of   1793, 


-Section  4,  Ac{  XIV.,  1859^ 

Case  No.  459  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cut  tacky  dated  the  loth 
December     1867,     affirming     '     ^--.•"''«« 
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the  ColleAor,  or  the  Colleftor  on  behalf 
t)f  the  Court  of  Wards,  is  the  person  who 
is  bound  to  properly  manage  the  lunatic's 
estate  on  his  behalf.  But  that  obligation 
is  of  an  entirely  different  charadler  from 
the  liability  to  pay  his  personal  debts.  If 
the  Colleftor  is  in  the  position  of  a  trustee 
or  agent  bound  to  manage  the  estate  for  the 
benefit  of  the  lunatic,  and  charged  with 
(among  other  things) '  the  care  of  paying 
his  debts  out  of  the  assets  which  may 
come  to  his  hands ;  and  if  he  fails  in 
his  duty  in  this  respeft,  he  may  be 
conipelled  to  discharge  it  by  proper  re- 
Tourse  to  a  Civil  Court.  But  it  appears  to 
mc  that  he  is  not,  in  consequence  of  that 
charafter  alone,  necessarily  liable  to  be  sued 
in  respeft  of  each  particular  debt.  Of 
course,  he  may,  by  his  conduft  towards  the 
plaintiff,  have  made  himself  personally  liable 
for  the  debt,  but  that  I  do  not  understand 
to  be  the  allegation  which  is  made  in  this 
case.  He,  or  he  on  the  part  of  the  Court  of 
Wards,  is  sued  solely  as  a  representative  of 
the  lunatic.  He  may  be  in  some  sort  such 
representative,  but  whatever  the  represent- 
ative character  may,  stridly  speaking,  amount 
to,  I  think  it  is  not  shown  that  it  constitutes 
him,  within  the  meaning  of  Seftion  4,  the 
person  who  would,  but  for  the  law  of  limita- 
tion, be  liable  to  pay  this  debt. 

It  seems  to  me  that  the  Rajah,  although 
said  to  be  a  lunatic,  is  himself  still  this 
person.  Nothing  has  happened  to  transfer 
his  original  liability  to  the  Colleftor  or  to 
the  Court  of  Wards,  and  these  parties  can 
at  most  be  his  agent  or  attorney.  It  is  not 
argued  that  either  of  them  is,  under  any 
express  power  or  by  law,  his  attorney  for 
the  purpose  of  making  this  acknowledg- 
ment, and  I  may  here  observe  by  the  way 
that  the  plaintiff  admits  that  no  adjudication 
of  lunacy  has  as  yet  been  made  J)y  a  Civil 
Court.  But,  assuming  the  Colledlor  or  the 
Court  of  Wards  to  be  merely  the  Rajah's 
agent  for  the  management  of  his  properly, 
the  acknowledgment  of  the  agent  is  not  the 
acknowledgment  of  the  principal  within 
this  SeAion.  For  this  reason,  it  seems 
to  me  that  the  acknowledgment  has  not 
the  operation^  which  the  plaintiff  desires 
to  attribute  to  it,  or  rather,  I  should  say, 
that  the  writing  of  the  Colleftor  at  the  foot 
of  the  plaintiff's  petition  has  not  the  effed 
of  an  acknowledgment  under  SeAion  4, 
and  the  Lower  Courts  are  right  in  the 
conclusion  at  which  they  have  arrived, 
namely,  that  it  does  not  save  the  suit  from 
being  barred. 


We  think  that  the  special  appeal  shoa) 
be  dismissed  with  costs. 


The  17th  July.i  868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jacksoi 

Judges, 

Title  and  possessioiu 

Case  No.  256  of  1868. 

Special  Appeal  from  a  decision  passed  9\ 
the  Principal  Sudder  Am  ten  of  Tirhi 
dated  the  26th  November  iS6y,  reversii 
a    decision    passed    by    the     Moonsiff 
Seetanuddj\     dated     the     30th    JanuL 
i86y. 

Ram  Churn  Pattuck  and  others  (PlaintifTs)] 

Appellants^ 

versus 

Khoor  Pandey  and  another  (Defendants). 

Respondents. 

Mr,  R.  £.  Twiddle  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjec  for 
Respondents. 

A  suit  for  confirmation  of  title  and  possession,  «1 
possession  was  found  to  be  with  the  defendant,  «a 
held  to  have  been  properly  dismissed,   whatever 
finding  on  the  point  of  title. 

Jacksohy  J, — This  was  a  suit  for  confirmaj 
lion  of  title  and  possession.  The  Courts  bcj 
low  have  taken  different  views  of  this  case| 
the  first  Court  decreeing  for  the  plaintiff,  anc 
the  Appellate  Court  for  the  defendant.  Ti 
question  of  title  turns  upon  the  issue  whej 
iher  a  certain  ancestor  of  the  family  Iiv< 
separate  or  joint  with  other  members  of  tlj< 
family.  The  Appellate  Court  held  that  h( 
lived  separate,  and  upon  this  finding  de" 
creed  the  defendant's  title  to  be  superior  to| 
that  of  the  plaintiff. 

It  is  said  on  special  appeal  that  this  find- 
ing is  founded  on  hearsay  evidence,  and  this 
fact  is  admitted  by  the  pleader  for  the  re- 
spondent. 

It  is  clear,  therefore,  that  the  decision 
the  Judge  might,  on  this  point,  have  becn| 
taken  exception  to.  But,  as  the  I^wer  Ap- 
pellate Court  finds  very  clearly  that  thej 
possession  of  the  disputed  property  was  with 
the  defendant,  thc^e  is  no  doubt  that  thai 
Court  was  right  in  dismissing  the  suit  of  the 
plaintiff,  whatever  may  have  been  the  finding 
on  the  point  of  title.  We  dismiss  the  app^^ 
with  costs. 
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The  17th  July  1868. 
Present : 


The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Ucement  to  execute  a  pottah— Registration— 
■       CUnse  2,  Section  17,  Act  XX.,  1866. 

'  Case  No.  239  of  1868. 

1^^/  Appeal  from  a  decision  passed  by 
;  Ike  Second  Principal  Sudder  Ameen  of 
Hooghly,  dcUed  the  23rd  November  i86y, 
modifying  a  decision  passed  by  the  Moon- 
df  of  Salikha,  dated  the  nth  April 
t86j. 

pond  Ram  Ghose  and  another  (Intervenors), 
j  Appellants, 

I  versus 

jlaimoo  Bibee  (Plaintiff)  and  others  (Defend- 
ants), Respondents, 

Baboot  Ashootosh  Chatterjee  and  Taruck- 
naih  Sein  for  Appellants. 

Bahoo  Khetturnath  Base  for  Respondents. 

Wbere  defendants  had  contracted  to  execute  a  mou- 

ppttah  of  certain  land  at  a  given  rent  for  a  con- 

ition,  of  which  a  portion  was  paid  as  earnest- 

y,  and  the  balance  was  to  be  paid  within  15  days, 

had  agreed  that,  if  they  failed  to  execute  the  pot- 

,  the  haeena-puttro  was  to  be  considered  a  pottah, 

pUintifF,  on  allegation  of  failure,  sued  the  defendants 

possession  on  the  footing  that  the  baeena-namah 

J  a  mourosee  pottah. 

HiLD  that  the  deed  under  which  the  plaintiff  sued 
i«a  pottah,  and  under  Clause  2,  Section  17  of  Act  XX., 
ittS,  an  instrument  whose  reg[istration  was  compulsory. 
Aianunre^istened  document,  it  could  not  hold  its  ground 
•Catnst  a  registered  pottah  put  in  by  intervenors. 

Kenp,  y.— The  interveners  in  the  Court 
below  are  the  special  appellants. 

The  plaintiff  (special    respondent)    sued 
tbe  four  defendants  who  were  brothers,  and 
one  of  whom  is  her  husband,  on  the  allega- 
tion   that   they    contracted    to    execute    a 
moarosee  pottah  of  15  cottahs  of  land   at 
ft  rent  of  12  rupees  for  a  consideration  of 
150  ropees ;  that,  out  of  this  consideration, 
15  nipees  were  paid  as  earnest- money,  and 
^t  it  was  contracted  that  the  balance,  or 
Ropecs  135,  was  to  be  paid  within  fifteen 
«l*ys,  and  ihe  defendants  were  to  execute  a 
rooorosee  pottah,  and,  failjng  to  do  so,  the 
^ena-puttro  was  to  be  considered  to  be  a 
pottah.    The   plaintiff,    alleging    that    the 
(Wendanis  failed  to  perform  their  part  of  the 
contract,  sues  for  possession  of  the  15  cottahs, 
^  the  footing  that  the  baeena-namap  is  to 

Vol.  X, 


be  considered  as  a  mourosee  pottah  under^ 
the  terms  of  the  contract. 

The  Principal  Sudder  Ameen  observes 
that  it  was  not  compulsory  on  the  plaintiff 
to  register  the  baeena-puttro,  the  said  deed 
being,  to  use  the  words  of  the  Principal 
Sudder  Ameen,  "only  an  agreement  for  a 
future  transaction." 

In  support  of  this  finding,  the  Principal 
Sudder  Ameen  quotes  a  decision  of  a  Divi- 
sional Bench  of  this  Court,  published  in 
Volume  VII.,  Weekly  Reporter,  page  280. 
The  Principal  Sudder  Ameen,  holding  that 
the  document  on  which  the  plaintiff  bases 
his  case  was  not  such  a  document  as  under 
the  Registration  Law  was  inadmissible  as 
evidence  unless  registered,  refused  to  give 
the  defendants  (the  intervenors),  whose  lease 
from  the  plaintiff's  lessors  was  admittedly 
registered,  any  preference  as  against  the 
deed  of  the  plaintiff  under  the  provisions  of 
Section  50  of  Act  XX.  of  1 866. 

In  special  appeal,  it  is  contended  that  this 
finding  of  the  Principal  Sudder  Ameen  is 
wrong  in  law,  and  we  are  of  opinion  that 
it  is  so.  The  deed  under  which  the  plaintiff 
sues  is  nothing  more  or  less  than  a  pottah, 
and  in  the  plaint  itself  this  much  is  admitted, 
for  the  plaintiff  asks  for  possession  under 
this  deed,  treating  it  as  a  pottah.  Now,  under 
Clause  2,  Section  17  of  Act  XX.  of  1866, 
the  document  in  question  being  an  instrument 
which  created  a  right  in  immoveable  property, 
the  registration  of  the  same  was  compulsory, 
and  not  optional. 

The  decision  quoted  by  the  Principal 
Sudder  Ameen  refers  to  a  contract  which 
was  simply  preliminary,  and  not  to  a  con- 
tract which  amounts,  as  in  this  case,  to  a 
mourosee  pottah.  The  baeena-namah  was 
registered  by  one  only  of  the  contracting 
parties,  namely,  by  Panaoollah,  the  husband 
of  the  plaintiff.  The  other  brothers,  or 
Tumeezooddeen,  Khuyrat  Ally,  and  Nasser 
Ally,  took  no  steps  to  register  the  document ; 
nor  did  the  plaintiff  take  any  measures  to 
compel  them  to  do  so.  The  defendant's 
poUah  is  admittedly  registered,  and  therefore, 
being  an  instrument  of  the  description  men- 
tioned in  Clause  2,  Section  17  of  Act  XX. 
of  1866,  is  entitled  to  a  preference  over  the 
unregistered  document  of  the  plaintiff,  both 
documents  relating  to  the  same  property. 

We,  therefore,  reverse  the  decision  of  the 
Principal  Sudder  Ameen,  and  restore  that 
of  the  first  Court.  The  special  appeal  is 
decreed  with  costs. 
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^  The  17th  July  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Jurisdiction  —  Appeals  filed  beyond  time  —  Ex- 
cuses for  delay  —  Lower  Court's  discretion. 

Case  No.  470  of  i868.under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  I  he 
Judge  of  Nuddea,  dated  the  tSlh  De- 
cember i86y,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District y  dated 
the  nth  September  i86$, 

Mowree  Bewa  (Defendant),  Appellant^ 

versus 
Soorundarnath  Roy  (Plaintiff),  Respondent, 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellant. 

Baboos  Grish  Chunder  Mookerjee  and 
Kalee  Mohun  Doss  for  Respondent. 

It  is  competent  for  the  High  Court  sitting  on  special 
appeal  to  took  into  the  grounds  which  a  Judge  has 
given  for  admitting  an  appeal  after  the  lapse  of  the 
period  limited  for  that  purpose  hy  the  Procedure  Code. 

Hbld,  with  reference  to  a  decision  of  the  Full  Bench, 
reported  at  page  181  of  Vol.  IX.,  Weekly  Reporter,  to 
the  eftict  that  a  new  statement  of  the  law  by  the  High 
Court  was  not  a  sufficient  excuse  for  delay  in  applying 
for  a  review  of  a  judgment,  that  it  is  still  less  an  ex- 
cuse for  delay  in  appealing  against  a  judgment. 

Phear,  J. — The  history  of  these  cases  is 
carious  enough,  but  we  need  not  narrate  it 
at  length  now.  It  is  sufficient  to  say  that, 
on  29th  of  June  1865,  21  cases  of  appeal, 
parallel  cases,  were  determined  by  the  Judge 
of  Nuddea,  and  all  remanded  to  the  Court 
of  first  instance  for  re-trial.  Of  these  2 1,  the 
plaintiff  in  one  only  appealed  specially  to 
the  High  Court  against  the  remand-order  of 
the  Judge,  and  he  was  successful  enough  to 
get  the  remand-order  reversed,  and  the  de- 
cree of  the  first  Court,  which  had  been  ap- 
pealed against  to  the  Judge,  substantially 
upheld.  While  this  special  appeal  was  pend- 
ing, the  20  cases  in  which  the  plaintiff  had 
not  appealed  were  heard  on  remand  by  the 
first  Court,  and  in  all  of  them  the  plaintiff's 
suit  was  dismissed,  the  first  Court  then  re- 
versing the  decision  to  which  it  had  before 
come.  This  took  place  on  the  nth  of  Sep- 
tember 1865.  The  decision  of  the  High 
Court  on  the  one  case  in  which  the  appeal 
had  been  preferred  was  pronounced  on  the 
6th  of  January  1866.  One  year  and  nine 
months  after  the  judgment  of  the  High  Court, 
namely,  on  the  30th  of  October  1867,  the 
plaintiff  in  the  remaining  20  cases  appealed 


to  the  Judge  against  the  decision  of  the; 
Deputy  Collector.  The  Judge  admitted  thesej 
appeals,  although  they  wxre  greatly  out  rfi 
time  J  and  in  each  case,  reversing  the  deci- 
sion of  the  first  Court,  gave  a  decree  accord* 
ant  with  the  decree  of  the  High  Court  ia 
the  analogous  case  which  had  been  speciallT: 
appealed.  In  17  of  these  cases  the  defenii 
ants,  who  are  the  parties  aggrieved  by  the. 
decision  of  the  Judge,  appeal  specially  to 
this  Court,  and  the  first  (we  may  say  the 
principal)  ground  of  appeal  is  that  the  I/)wef 
Court,  the  Judge,  was  wrong  in  admittlM 
the  appeals  alter  the  lapse  of  so  long  a  perioi 
as  had  occurred  beyond  the  time  limited  fttrj 
that  purpose  by  the  Procedure  Code. 

It  has  been  urged  on  the  part  of  ihej 
special  respondent  that  this  Court  canoatj 
take  an  objection  of  this  kind  into  consideraJ 
tion.  It  is  said  that,  inasmuch  as  the  Jadgft 
has  expressed  himself  satisfied  with  reasonl 
put  forward  by  the  appellants  for  their  dclaj^ 
it  is  not  for  this  Court  to  interfere  with  thi 
exercise  of  his  discretion. 

There  cannot,  however,  be  any  doubt  that 
on  an  appeal  to  this  Court  against  the  decrw 
of  a  subordinate  Court,  every  thing  whick, 
had  preceded  that  decree  as  an  act  of  Court 
is  open  to  revision.  It  is,  therefore,  compe- 
tent for  us,  sitting  here  on  special  appeal,  to 
look  into  the  grounds  which  the  Judge  bu 
given  for  admitting  the  appeals  in  which  the 
decision  now  appealed  against  was  passed; 
and  if  we  think  that  the  grounds  upon  which 
he  acted  in  so  admitting  the  appeals  are  im- 
peachable here  in  special,  appeal,  we  ait 
bound  to  reverse  his  decision  accordingly. 

The  cause  which  would  induce  this  Court 
to  interfere  with  the  exercise  of  a  discretion  of 
the  kind  here  referred  to  upon  special  appeal 
would  commonly  be  that  the  discretion  wai 
exercised  without  proper  legal  material  to  | 
support  it.  Other  grounds  of  irapearchmcnl 
might,  no  doubt,  be  imagined,  such  as  that  the 
discretion  had  been  exercised  capriciously, 
or  with  malice,  and  so  on  ;  but  these  are  like-. 
ly  to  be  seldom  exhibited.  In  this  case,  the] 
Judge  having  said  that  he  was  judiciiliy 
satisfied  that  the  appellants,  in  coming  to  him 
so  late  as  they  did,  had  accounted  for  their 
delay,  and  there  being  no  imputation  upofl 
his  honesty,  we  have  only  to  see  whether 
he  had  before  him  material  sufficient  in  la* 
to  enable  him  to  (?bme  to  the  conclusion  that 
the  delay  was  justified. 

His  own  statement  on  this  point  is  tha^ 
"  the  grounds  showing  the  cause  of  delay 
"  were  reasonable,  for  it  is  an  undisputw 
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"fact  that  the  appellant's  former  mooktear, 
•*  since  dead,  owing  to  old  age,  (fee,   had 
"resigned    his    duties;"    and    before    that 
Ik  had  said :  "  It  is  shown  that  the  appel- 
**hxii  could  not  have  appealed  on  his  pre- 
"sent  grounds  during  the  prescribed  period." 
Jrhe  cause  of  delay  which  we  first  read  from 
jibe  judgment    of  the   Judge    is   one    that 
ii^ht  justify  a    delay   of  a  few  days,   but 
,0>ald  not  possibly  be  any  reason  for  not 
fringing  a  suit  within  two  years.     The  other 
iroand,  namely,  that  the  appellant  could  not 
Jave  appealed  on  his  present^grounds  during 
jBie  prescribed  period,  is  perfectly  valueless, 
fiia  present  ground  we  understand  to  consist 
b  the  judgment  of  the -High  Court  delivered 
loo  ihe  6th  of  January  1866  in  the  cognate 
'case,  wherein  the  plaintifif  had  been  diligent 
CDOUgb  to  appeal.     And  that  judgment  was 
;«ot  special  in  any  way  as  an  enunciation  of 
llw.    However,  had  it,  in  fact,  pronounced 
an  interpretation  of  the  law  which  had  not 
■previously  been  accepted,  it  would  not  have 
ifforded  a  reason  for  a  delay  in  bringing  the 
appeal.    This  is,   we  think,  clear  from   the 
leasoning  and  the  decision  of  the  Full  Bench, 
Imported  in  Volume  IX.,  Weekly  Reporter, 
>age  181,  which  laid  down  that  a  new  state- 
iBitnt  of  the  law  by  the  High  Court  was  not 
i  sufficient  excuse  for  delay  in  applying  for 
\  review  of  a  judgment.     And  it  seems  to 
^  that,  if  it  is  not  an   excuse  for  delay  in 
!^)plying  for  a  review  of  a  judgment,    still 
Jess  can  it  be  an  excuse  for  delay  in  appeal- 
ing against  a  judgment.     But,  as  we  have 
already  said,  the  characteristic  of  the  judg- 
["toem  of  the  6th  of  January  1866  was  not 
ilhil  it  laid  down  any  new  principle  of  law, 
or  sanctioned  any  new  interpretation  of  the 
lav,  but  it  was  a  decision  between  parties 
upon  the  facts  of  the  case.     It  is  true  that 
Ihe  facts  of  the  case  were,  if  not  precisely 
the  same,  at  least  very  analogous  to  those 
;  i^taining  in  the   case   now  before  us :  but 
;4faat  seems  to  ns  the  greater  reason  why  the 
decision  of  the  6th  of  January   1866  is  no 
excuse  for  the   delay.     If,  in  the  one   case 
similarly  situated  with  the  others,  he  could, 
by  diligence  in  applying  to  the  High  Court, 
obtain  the  remedy  which  he  did,  in  fact,  ob- 
t^n,  he  might,  in  like  manner,  have  obtained 
a  Hmiiar  remedy  in  all  the  other  cases.     And 
he  might  noi  only  have  appealed  against  the 
original  remand-order  made  in  the  20  cases 
as  he  did   in   the   one,   f)ut   he   might,   at 
any  rale,  have  appealed   immediately  upon 
the  decision   of   the    Deputy    Collector   on 
ihe  mh  of  September  1865;  and,  had  he 
done  so,  there  cannot  be   any  doubt  that 


he  would  have  obtained  the  benefit  of  th^ 
decision  of  the  High  Court  of  the  6th 
of  January  1866.  And  whichever  way  the 
conduct  of  the  plaintiff,  now  special  respond- 
ent, is  looked  at,  it  seems  to  us  that  he  is 
absolutely  without  any  excuse  at  all  for 
delaying  to  bring  his  appeal  until  two  years 
had  elapsed  after  the  passing  of  the  decree 
which  is  appealed  against.  In  this  view 
of  the  facts  involved  in  these  cases,  as 
exhibited  by  the  judgment  of  the  Lower 
Appellate  Court,  it  seems  to  us  that  the 
Judge  had  no  ground  whatever  to  go 
upon  when  he  arrived  at  the  conclusion 
that  the  appellants  before  him  had  satis- 
factorily accounted  for  their  not  having 
come  within  the  time  prescribed  by  the 
A61.  We,  therefore,  think  that  his  deci- 
sion admitting  the  appeal  was  wrong  in 
law,  and  consequently  that  his  final  decree 
on  appeal  cannot  be  supported. 

This  being  so,  we  think  that  this  appeal 
must  be  decreed,  and  the  decision  of  the 
Lower  Appellate  Court  reversed.  The  effect 
of  this  will  be  to  confirm  the  decision  of  the 
first  Court.  The  appellant  must  get  his 
costs  in  this  Court  and  in  the  Lower  Appel- 
late Court. 


The  1 8th  July  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

yu^ges. 

Ghatwals— Their  appointment  by  zemindars- 
Possession  and  title— Resumptf on  and  settle- 
ment. 

Case  No.  357  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Judder  Ameen  of  Bhaugul- 
pore,  dated  the  i^th  September  iSSy, 

Mahaboob  Hossein,  alias  Horee,  and  others 
(Defendants),  Appellants^ 

versus 

Mussamui  Putasoo  Koomaree,  mother  and 
guardian  of  Thakoor  Brojo  Lall  Singh 
(Plaintiff),  Respondent.  ^ 

Messrs.  G.  C  Paul  and  R.  E.  Ttvidale  for 

Appellants. 

Baboos  Chunder  Madhub  Ghose  and 
Mohinee  Mohun  Roy  for  Respondent. 

Plaintiff,  as  puardian  of  her  minor  son,  sued-to  esta- 
V)lish  his  rijfht  to,  and  to  recover  possession  of,  her 
husband's  ancestral  jjhatwallee  mchal,  which,  after 
resumption,  had  been  settled  with  her  son,  and  then 
sold  for  default  of  payment  of  Government  revenue. 
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^s  the  resumption  was  ultimately  set  aside  by  the  Sudder 
Court,  the  settlement  and  sale  were  annulled,  and 
the  auction-purchaser  withdrew.  On  entering  again 
upon  possession,  plaintiff  was  prevented  from  collecting 
rents,  and  was  ousted  by  defendant  3/,  who  claimed 
yxn^t  2k  kutkina  from  defendant  T,  who  held  a  lease  from 
the  zemindar. 

Held  that,  though  plaintiff  failed  to  prove  possession 
and  ouster,  she  was  entitled  to  go  into  the  question  of 
title. 

Held  that,  as  the  resumption  and  settlement-proceed* 
ings  have  been  cancelled,  the  minor  son  must  be  looked 
upon  as  holding  his  former  position. 

Held, that,  as  the  appointment  of  a  ghatwal  rests 
with  the  zemindar,  who  may,  if  necessary^  appoint  a 
suitable  person,  and  as  no  necessity  exists  (Government 
no  longer  requiring  the  services  of  ghatwals  in  that 
part  of  the  country),  the  plaintiff  is  not  entitled  to  re- 
cover possession. 

Held  with,  reference  to  Section  128,  Code  of  Civil 
Procedure,  that  it  is  not  necessary  for  parties  in  a  case 
to  file  documentary  evidence,  unless  it  be  called  for 
by  the  Court. 

Loch,  y, — The  plaintiff,  as  guardian  of 
her  minor  son,  alleges  that  her  husband.. 
Thakoor  Sheo  Shewuk  Singh,  held  Mouzah 
Nuzam,  Pergunnah  Nirpulpara,  Mehalah 
Khuruckpore,  *  as  his  ancestral  ghatwal  lee 
mehal ;  that  it  was  resumed  by  Govern- 
ment, and,  after  the  death  of  her  husband, 
was  settled  with  her  minor  son  Thakoor 
Brojo  Lall  Singh  in  October  1851;  that, 
owing  to  default  in  the  payment  of  the 
Government  revenue,  the  property  was  sold 
on  25th  February  1858,  and  purchased  by 
Jowahir  Ram ;  that,  as  the  resumption-pro- 
ceedings were  ultimately  set  aside  by  the 
Sudder  Court  on  29th  February  i860,  the  set- 
tlement-proceedings and  the  subsequent  sale 
were  annulled;  that  the  auction-purchaser, 
considering  that  he  had  no  further  right  in 
the  property,  withdrew,  and  plaintiff  enter- 
ed upon  possession  in  1270-71  (1864);  that 
in  1273  F.  S.  (1866),  the  defendant  Maha- 
boob  Hossein,  claiming  under  a  kutkina 
from  the  defendant,  Mrs.  Sandys,  who  held 
a  lease  from  Rajah  Neelanund  Singh,  zemin- 
dar of  Mehalah  Khuruckpore,  prevented  the 
plaintiff  from  making  collections,  and  ousted 
her  on  15th  Aughran  1274,  and  collected  the 
rents  due  from  the  ryots  for  1273.  Plaint- 
iff, therefore,  sues  to  establish  her  son's 
right  to  the  ghatwallee  tenure,  and  to  re- 
cover possession  with  mesne-profits  to  date 
of  re-entry. 

On  the  part  of  the  defendants  it  is  con- 
tended that,  as  plaintiff  admitted  the  justness 
of  the  resumption-proceedings,  and  entered 
into  a  settlement  for  the  resumed  lands,  and 
thereby  gave  up  all  her  rights  and  interests 
as  ghatwal,  she  has  now  no  right  to  recover 
in  that  capacity ;  that,  though  the  settlement 
and  subsequent  sale  in  1857  be  invalid  as 


against  the  defendant  (zemindar),  yet  it  is 
so  against  the  plaintiff  who  acquiesced  there- 1 
in,  and  allowed  the  estate  to  be  sold  for  ar- 
rears of  revenue  ;   and  as  the  auction-pur*  | 
chaser  retained   possession   under   the  sale, , 
without  any  objection  on   the   part  of   tl» 
plaintiff,  she  cannot  now  claim  any  right  or 
title   as   ghatwal;   that  by  the  judgment  ol 
the    Privy     Council,    dated     13th     Augosl: 
1855,  in  the  appeal  of    Rajah  Neeianund. 
Singh,  the  ghatwallee  mehals  of  Kharnd^ 
pore  were  declared  to  be  not  liable  10  re* 
sumption,  and  on  29th   February   i860  an 
order  for  the  release  of  the   property  vat 
made,  and  the  mehal  was  accordingly  g 
up  by  Government,  but  these  proceedingr- 
do   not   restore   any  rights  to  the  plaintiff; 
that    the    allegation    of    plaintiff    that    she' 
recovered  possession  after  the   auction-por-j 
chaser   had   withdrawn,   and   that  she 
subsequently  ousted  by  Mahaboob  HosseiOi^ 
is  untrue ;  that  the  appointment  and  remo* 
val   of  ghatwals   rests   with    the    zemindazt 
and  no  one,  especially  a  woman,  can  claim 
any  right  to   a  ghatwallee  tenure   without 
the  consent  of  the  zemindar;  that  the  de- 
fendant, Rajah  Neelanund  Singh,  in  virtoC' 
of  the  authority  vested  in  him,  entered  mid 
a  settlement  with  the  auction-purchasers  is 
1862,  but  that,  subsequently,  having  made  aa 
arrangement  with   Government  of  9th  No- 
vember 1863,  whereby,  in  consideration  of 
an  addition  of  Rupees  10,000  to  the  annoal 
jumma  paid  by  him,  the  Government  agreed 
to  dispense  with  the  services  of  the  ghatwali 
in  Mehalah   Khuruckpore,  he  annulled  the 
ghatwal-lease   made   in  August    1862,  and 
settled  the  mehal  in  fine  with  Mrs.  Sandys^ 
who,  on  the  30th  December  1863,  made  a-i 
^«/^/«rt-settlement  with  Mahaboob  Hossein.  . 
The  Principal  Sudder   Ameen  held  that 
plaintiff  had  failed  to  prove  her  possession 
subsequent  to  the  auction-sale,  but  that  she 
had  not  been  deprived  of  her  right  *lo  sue- ' 
ceed  to  the  ghatwallee  tenure  either  by  the 
resumption  or  sale-proceedings,  for  the  set- 
tlement was  forced  upon  her;  that,  though 
the  mehal  was  released  from  resumption  at  the 
instance  of  the  zemindar,  she  obtained  no 
rights  thereby,  for  Government,  by  giving  up 
its  claim,  restored  the  mehal  to  the  position 
it  was  in  before  resumption;  that  it  is  es- 
tablished that  a  zemindar  cannot,  at  his  own 
pleasure,  appoint  ^r  remove  a  ghatwal,  and 
as  no  cause  had,  in  the  present  case,  been 
made  out  for  removing  the  ghatwal  (plaintiff), 
she  was  entitled  to  recover  possession.    The 
Principal  Sudder  Ameen,  accordingly,  ga^"e 
a  decree  to  the  plaintiff  for  possession  with 
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le-profits  from  date  of  dispossession  to 
ite  of  re-entry. 

An  appeal  has  been  preferred  by  the  de- 
idants — 

/j/.— That  the    Principal  Sudder  Ameen 
kd  refused  to  admit  certain  documentary 
idence  material  to  the  right  decision  of  the 
J,  though  oflercd  in  time. 

5*/.— That  the  Principal  Sudder  Ameen 
id  examined  only  three  out  of  14  witnesses 
luced  by  the  appellants. 

yd, — That  plaintiff  having  failed  to  prove 
fact  of  ouster,  the  suit  should  have  been 
{missed  without  any  consideration  of  his 
ic. 

.^A.-— That  plaintifl  having  submitted   to 

resumption  and  settlement  proceedings, 

id  allowed  the    property   to   be    sold   for 

rears  of  revenue,  she  can  have  no  fresh 

[hi  under  the  Privy  Council  decree  passed 

the   appeal    of    the    defendant,    Rajah 

[eelanund    Singh,    to   which    she   was    no 

If. 

J/A.— That  as  the  Rajah  (defendant)  has 
need  of  the  services  of  a  ghatwal,  and 
plaintiff  is  incompetent  to  discharge  the 

ties  of  that  office,  it  was  wrong  to  give 
plaintiff  a  decree. 

The  above  include  all  the  points  that  were 
[gued  before  us. 

On  the  first  point,  we  think  that  the  ap- 
:llant  should  be  allowed  to  file  the  docu- 
inls  which  he  requests  the  Court's  per- 
iisslon  to  put  in,  for  the  proceeding  draw- 
kg  up  the  issues  fixed  no'^Tmc  for  the 
^oduCtion  of  the  documentary  evidence ; 
id  we  are  not  shown  that  at  the  first  hear- 
^gof  the  case,  the  Principal  Sudder  Ameen 
iljed  for  the  documents.  The  law  (Section 
_  .-d^itr  upon  thijs  point.  The  parties 
re  r<;quircd  to  bring  with  them  and  have  in 
^aJiness  at  the  first  hearing  of  the  suity  to 
produced  when  called  upon  by.  the  Court, 
[I  their  docJTOientary  evidence  of  every 
^ripiion,  kc.  It  is  not  necessary  for 
the  parties  to  file  this  evidence  unless  it  be 
^JkdJar,  and  in  this  case  we  do  not  find 
Sit  it  was  called  for,  but  it  was  offered  the 
day  after  the  issues  were  fixed,  and  was 
'ejected. 

The  second  ground  taken  was  not  pressed. 

On  the  third  ground,  we  think  that  though 
plaintiff  has  failed  in  the  Lower  Court  to 
prove  that  she  was  in  possession,  and  was 
^^Wed  by  the  defendant,  she  is  entitled  to 
go  in  to  the  question  of  title,  and  ^o  recover 


possession,  if  she  be  able  to  establish  her 
right  to  succeed.  * 

On  the  fourth  ground,  we  think  that  the 
mere  fact  of  the  plaintiff  having  submitted 
to  the  resumption  and  settlement  proceed- 
ings, is  not  a  sufficient  reason  for  holding 
that  she  has  no  cause  of  action,  or  that  any 
right  she  might  have  had  to  succeed  to  the 
ghatwallee-tenure  has  been  extinguished  by 
her  submission  10  those  proceedings ;  nor,  if 
the  sale  for  arrears  has  been  annulled,  will 
the  fact  of  such  sale  deprive  the  plaintiff  of 
any  right?  The  effect  of  the  Privy  Council 
decree  was  to  set  aside  the  resumption  and 
settlement,  and  to  restore  the  ghatwallee- 
tenure  to  its  former  position.  It  remains  to  be 
seen  whether  the  sale  of  the  tenure  for  arrears 
of  revenue,  while  the  property  was  held  by 
plaintiff  as  a  permanently-seitled  estate,  de- 
prives her  of  the  right  to  bring  the  present 
action,  the  sale  not  having  been  distinctly 
cancelled  by  any  express  order  or  decree ;  or 
whether  the  right  to  sue  does  not  rest  in  the 
auction-purchaser  to  whom  the  rights  and 
interests  of  the  plaintiff,  as  proprietor,  were 
transferred  at  the  time  of  sale. 

It  is  very  clear  that  Pulasoo,  the  mother 
and  guardian  of  the  plaintiff,  took  ny  steps 
to  set  aside  the  sale  and  acquiesced  in  it,  for 
notwithstanding  the  decree  obtained  by  the 
defendant  Rajah  Neelanund  Singh  before  the 
Privy  Council,  by  which  the  ghatwallee- 
tenures  of  Khuruckpore  were  declared  not 
to  be  liable  to  resumption  by  Government, 
yet  she  applied  for  the  surplus  proceeds  of 
i>ale  in  February  i860.  There  is  nothing  to 
show  that  she  received  any  part  of  the  money, 
but  her  application  for  it  is  sullicient  to 
show  her  acciuiescence  in  the  state  of  mat- 
ters then  existing.  A  suit  was  brought  by 
the  defendant  Rajah  Neelanund  Singh  tQ  re- 
cover the  mesne- profits,  which  had  been 
collected  by  Government  in  the  shape  of 
revenue  under  the  settlement,  and  which  was 
directed  to  be  refunded.  Plaintiff  was  a 
party  to  that  suit,  as  well  as  the  auction-pur- 
chaser; but  though  the  Rajah's  claim  to  the 
money  was  rejected  on  26th  March  1862,  it 
does  not  appear  that  the  plaintiff  was  put 
back  into  his  former  position.  There  are 
words,  however,  in  another  proceeding  of 
24th  November  1862,  which  are  to  the  effect 
that  the  auction-purchaser  had  no  right,  and 
that  matters  had  reverted  to  their  former 
position.  This  judgment  was  confirmed  in 
appeal  by  the  High  Court  on  loth  October 
1863.  The  proceeding  of  the  24th  Novem- 
ber 1862  appears  to  us  sulficient  to  show 
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that  the  sale,  as  well  as  all  other  proceedings, 
4iad  been  virtually,  if  not  in  express  terms, 
cancelled :  and  this  being  the  case,  the  auc- 
tion-purchaser does  not  stand  in  the  way  of 
the  plaintiff  to  prevent  his  establishing  his 
rights  toithe  ghatwallee-tenure. 

But  in  support  of  the  fifth  ground  taken 
in  appeal,  it  is  argued,  firsl,  that  plaintiff 
never  was  a  ghatwal ;  he  never  was  ap- 
pointed to  the  office ;  the  tenure  was  re- 
sumed in  the  lifetime  of  his  father,  and  the 
settlement  was  made  during  his  minority 
with  his  mother  in  his  name.  Secondly^  it 
has  been  ruled  by  this  Court  that  the 
zemindar  has  the  right  to  appoint  and  re- 
move ghatwals,  and  that  the  ghatwallce- 
tenures  may  be  resumed  when  the  Govern- 
ment  do  not  require  their  services. 

We  do  not  think  the  fact  that  plaintiff 
never  was  appointed  as  ghatwal  can  deprive 
him  of  any  right  he  may  have.  The  pecu- 
liar circumstances  of  the  case  prevented  his 
asserting  his  rights,  whatever  they  be,  at  an 
earlier  stage ;  and  as  the  resumption  and 
settlement  proceedings  have  been  cancelled, 
we  must  look  upon  him  as  holding  the  posi- 
tion of  the  son  of  a  ghatwal  who  has  died 
•while  holding  that  ofiice — an  office  which 
by  custom  has  become  hereditary  subject 
to  the  confirmation  of  the  zemindar.  It  is 
necessary  to  explain  what  appears  to  be 
contradictory  in  the  previous  sentence.  The 
fact  is  that  the  office  has  descended  from 
father  to  son  so  unbrokenly  that  the  office 
has  at  length  been  considered  hereditary, 
for  the  zemindar  never  appears  till  of  late 
years  to  have  attempted  to  exercise  his  un- 
doubted right  of  appointing  a  person  other 
than  the  heir  of  the  deceased  ghatwal,  to  a 
vacant  appointment,  or  of  refusing  his  sanc- 
lioi|  to  the  succession  of  the  heir.  Now,  it 
cannot  be  doubted  that  in  the  inception  of 
this  ofiice,  when  the  zemindars  were  entrust- 
ed with  police  powers,  as  was  found  to  be 
the  case  when  the  late  East  India  Com- 
pany assumed  the  dewanny,  the  ghatwals 
held  their  lands  from  the  zemindars  and 
were  appointed  by  them,  and  were  liable 
to  removal  by  the  same  authority.  They 
received  lands  T)ut  of  the  zemindary,  and  ap- 
pear never  to  have  been  interfered  with 
by  the  Mahomedan  Government,  though 
jaghirdars,  who  held  service-lands  direct 
from  the  State  to  protect  the  country  from 
the  inroads  of  various  lawless  tribes,  re- 
quired to  have  the  grant  renewed  on  the 
occasion  of  the  death  of  each  incumbent. 
The  ghatwals  appear  to  have  been  looked 


upon  as  a  kind  of  rural  police,  whose  ser- 
vices, like  those  of  chowkeydars  and  other 
village  police  or  servants,  were  paid  by 
grants  of  land;  and  the  importance  which 
the  ghatwals  of  Khuruckpore  have  at- 
tained arises  from  the  circumstance  of  the 
country  in  which  they  were  located  beingr 
hilly  and  jungly,  and  so  thinly  populated 
that  they  were  able  to  take  possession, 
without  opposition,  of  vast  tracts  of  land 
much  in  excess  of  the  area  originally  grant- 
ed to  them,  and  because  the  zemindars  of 
Khuruckpore  were  for  several  generations 
more  inclined  to  spend  money  than  to  look 
after  their  own  affairs ;  so  that  when  the 
East  India  Company's  Government  during 
the  time  of  Warren  Ilastings  commenced  to 
make  inquiries,  it  was  found  that  the  ghat- 
wals were  in  possession  of  considerable  es- 
tates, instead  of  limited  areas,  as  entered  in 
their  sunnuds  of  appointment.  In  their 
judgment  of  the  25th  July  1855,  the  Privy 
Council  accepted  the  reports  of  the  Collector 
of  lihaugulpore  as  showing  the  position 
held  by  the  ghatwals  and  their  relationship 
to  the  zemindar.  The  ghatwals,  according 
to  the  Collector,  had  no  right  of  inherit- 
ance, nor  proprieiary  interest  in  their  linds, 
but  held  right  of  possession  so  long  as  they 
performed  the  terms  and  conditioos  of  their 
sunnuds.  In  a  report  of  1816,  the  Collector 
says  that  the  ghatwals  pay  a  fixed  rent 
to  the  zemindar  of  Khuruckpore,  and  con- 
Untie  under  his  control^  direction,  and  sub- 
jection. It  was  held  by  the  Court  of  Sud- 
der  Dewany  Adawlut  (6  Sudder  Reports, 
page  170,  Ilurlall  Sing,  appellant)  that  the 
lands  being  held  condiiionally  on  the  per- 
formance of  certain  defined  duties,  they 
were  not  diTHsible  on  the  death  of  the  ghat- 
lualy  but  descended  to  the  eldest  son.  In 
1783,  the  Governor-General  in  Council  ad- 
dressed a  letter  to  the  zemindar  of  Khu- 
ruckpore to  the  effect  that  as  the  office  of 
ghatwal  was  in  his  gift,  he  would,  should  he 
deem  it  necessary  and  proper ,  appoint  a 
person  to  the  office  of  ghatwal,  adding  that  if 
the  zemindar  thought  it  advisable,  he  might 
retain  it  (the  ghat)  finder  his  own  control, 
informing  the  Governmentof  the  circumstance. 
In  a  letter  from  the  Collector  of  Bhaugulpore 
to  the  Rajah  of  Khuruckpore,  he  says  that  the 
settlement  of  the  rent  between  the  watch- 
men (ghatwals)  and  the  zemindars  rested 
with  the  zemmdarj^so  did  the  dismissal  and 
transfer  of  the  ghatwals ;  and  the  Privy 
Council  says :  **  And  in  the  reports  of  the 
*'  Collectors  to  which  we  have  already  refer- 
'*'  red,  it  is  stated  that  it  is  the  province  of  the 
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"  Rajah  to  appoint  and  dismiss  the  ghatwals 
"attached  to  the  Khuruckpore  estates;  that 
"he  usually,  but  not  always,  makes  a  report 
'•  to  the  Government  when  he  does  so ;  that 
"the  settlement  rests  with  him,  and  he 
*^  raises  or  depresses  the  rent  f'  and  the  con- 
clasion  come  to  by  the  Privy  Council  with 
regard  to  these  ghatwallee  tenures  was  "  that 
'•  they  were  a  part  of  the  zemlndary  of 
**  Khuruckpore,  and  were  included  in  the 
"  setiiement  of  that  zeraindary,  and  covered 
"  by  the  jumma  assessed  upon  it,''  and  that 
consequently  the  Government  had  no  right 
to  resume  any  of  these  tenures  as  lands  ex- 
cluded from  the  Permanent  Settlement. 

It  will  be  observed  from  the  above  review 
of  the  judgment  of  the  Privy  Council  that 
the  power  of  appointing  and  dismissing  and. 
transferring  of  the  ghatwals  is  admilted.to  be- 
long to  the  zemindar;  that  the  Government 
of  Warren  Hastings  considered  that  it  rested 
with  the  zemindar  to  appoint  another  ghat- 
wal  in  the  room  of  Ranee  Sibessuree,  dis- 
missed from  office,  should  he  think  it  advis- 
able, or  he  might  retain  the  ghat  under  his 
own  control.  Ii  appears  also,  that  the  set- 
tlement of  the  land  rested  with  the  zemin- 
dar, who  might  raise  or  depress  the  rent. 
We  have  it  also  clearly  laid  down  that  the 
ghatwallee-tenure  was  not  hereditary  —  at 
least  not  in  the  beginning — and  that  the  lands 
were  not  divisible  among  the  several  heirs  of 
a  deceased  ghatwal.  The  Privy  Council 
does  not  go  so  far  to  say  that  the  zemindar 
had  a  right  to  dismiss  the  ghatwal  and  re- 
sume the  lands  of  the  tenure.  That  was  a 
question  not  before  their  Lordships,  nor  is 
it  a  question  that  we  need  enter  upon  in  the 
present  case. 

We  think  it  also  unnecessary  to  note 
all  the  judgments  of  the  late  Sudder  Court 
and  of  the  High  Court  in  regard  to  these 
ghatwtillee-tenures,  as  the  question  in  the 
present  case  is  different  from  that  which 
arose  in  other  cases ;  but  we  will  refer  to  the 
judgment  of  the  late  Sudder  Court  of  1867, 
quoted  at  page  1812  of  the  reports  for  that 
year,  and  also  to  another  reported  at  page 
1669  of  the  Sudder  Reports  for  1858.  The 
principle  laid  down  in  these  two  judgments 
was  to  this  effect,  that  the  zemindars  could 
resume  the  ghatwallee-tenure  if  the  services 
of  the  ghatwals  were  not  required ;  but  that 
if  the  Government  required  the  services  of 
the  ghatwals,  the  zemindar  could  not  resume 
so  long  as*  Government  demanded  such 
service.  In  the  case  before  us,  the  ofiice 
has  become  vacant   by    the   death  of  the 


ghatwal.  It  is*  the  inherent  right  of  the  ze- 
mindar of  Khuruckpore  to  appoint  another. 
No  one  can  interfere  with  this  right.  He 
is  responsible  for  putting  in  a  suitable  per- 
son, should  Government  require  the  services 
of  the  ghatwals.  But  the  Government  has 
considered  this  rural  police  to  be  useless.  It 
has  established  a  new  police,  upon  whom 
the  responsibility  which  formerly  rested  on 
the  ghatwals  now  rests.  The  services  of 
the  ghatwals  is  no  longer  required-  Why 
should  the  Rajah  appoint  another  ghatwal 
under  these  circumstances  ?  Certainly  not 
to  perform  police  duties,  for  that  is  no  longer 
required  of  the  ghatwal  in  Khuruckpore. 
Then  what  right  has  the  plaintiff  to  take 
possession  ?  His  only  right  would  be  that 
he  has  obtained  the  office  of  ghatwal  from 
the  zemindar  ;  but  the  zemindar  was  not 
bound  to  appoint  him.  He  might  have 
appointed  any  body  else  who  would  have 
been  entitled  to  all  the  profits  of  the  lands 
appertaining  to  the  office  without  any  in- 
terference from  the  plaintiff.  Had  the 
plaintiff  been  weak  in  body  or  mind,  and  so 
incapable  of  performing  the  duties  of  the 
office,  the  zemindar  was  not  bound  to  ap- 
point him  or  any  of  his  relations  as  a  sub- 
stitute for  him.  He  might  have  selected 
any  stranger  whom  he  thought  fitted  for  the 
appointment.  It  is  true,  as  observed  above, 
that  in  this  office  of  ghatwal,  son  has 
succeeded  father  continually,  and  the  zemin- 
dar does  not  appear  to  have  interfered, 
though  the  succession  was  not  legal  or  valid 
till  confirmed  by  the  zemindar  and  reported 
by  him  to  the  Government  authorities. 

It  appears  to  me,  therefore,  that  as  the 
appointment  of  a  person  to  the  vacant  office 
of  ghatwal  rests  with  the  zemindar, 
he  may,  if  necessary,  appoint  a  suitable 
person  ;  that  in  this  case,  no  necessity 
exists,  as  Government  have  given  up  their 
right  to  insist  on  the  appointment  of  persons 
to .  that  office,  and  no  longer  require  the 
services  of  ghatwals  in  Khuruckpore  ;  and 
that  as  the  plaintiff  is  not  entitled  to  succeed 
to  the  property  by  hereditary*right,  but  only 
on  appointment  by  the  zemindar,  the  plaint- 
iff is  not  entitled  to  recover  possession  on 
the  grounds  he  claims,  and  1  would  there- 
fore reverse  the  order  of  the  Lower  Court, 
and  dismiss  the  plaintiff's  suit  with  costs. 

Glover^  J. — 1  concur  generally  in  this 
judgment. 
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The  X  8th  July  1868. 

Present  .* 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

Defamation— Damag:es—Libel'-Publicatton. 

Case  No.  70  of  1868. 
Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Bur  divan,  dated  the  jist 
July  i86*j,  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  i  ith  April  iSCy. 

Komul  Chunder  Bose  (Plaintiff),  Appellant, 

versus 

Nobin  Chunder  Ghose  (Defendant), 
Respondent, 

Baboo  Ashootosh  Chatterjee  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Greeja 
Sunkur  Majoomdar  for  Respondent. 

^  In  a  suit  to  obtain  damages  for  defamation  contained 
in  a  letter  written  and  sent  by  defendant  to  plaintiff, 
where  the  only  damage  alleged  was  the  injury  to  plaint- 
iff's feelings — 

Held  that  such  injury  was  not  in  itself  a  ground  for 
giving  damages  in  a  civil  action  : 

Held  also  that  as  the  letter  was  received  and  read 
by  the  plaintiff  alone,  this  did  not  constitute  publication. 

Macpherson,  J ,—\  am  of  opinion  that 
this  appeal  ought  to  be  dismissed,  because 
I  think  that  the  judgment  of  the  Lower 
Appellate  Court  is  substantially  right.  The 
suit  is  brought  for  damages  for  defamation 
of  character.  The  defamation  is  contained 
in  a  letter  written  and  sent  by  the  defendant 
to  the  plaintiff.  The  damage  alleged  is  the 
injury  to  the  plaintiff's  feelings ;  and  in  the 
plaint  no  allegation  is  made  of  any  publica- 
tion of  the  libel  beyond  its  being  stated  that 
the  letter  was  sent  to  and  read  by  the  plaint- 
iff himself. 

It  appears  to  me  that  the  plaintiff's  case 
is  deficient  in  several  respects.  In  the  first 
place  it  is  not  proved  that  there  was  any 
publication,  for  it  is  admitted  that  the  letter 
was  addressed  to  the  plaintiff  himself,  and 
it  was  not  proved  that  the  letter  was  read 
by  any  body  excepting  the  plaintiff.  It  is 
now  said  that  it  might  have  been  proved 
that  the  letter  was  in  fact  received  in  the 
first  instance  and  opened  by  the  nephew  of 
the  plaintiff.  Admitting,  however,  that  the 
plaintiff  could  have  proved  this,  the  fact  of 
the  letter  being  opened  by  the  nephew  or 
by  any  one  else  would  not  constitute  pub- 


lication by  the  defendant,  unless  the  plaint^ 
iff  could  have  gone  further  and  also  pny 
that  the  defendant,  when  he  despatched 
letter,  knew  that  in  the  ordinary  course 
business  in  the  plaintiff's  house  the  Ictt 
would  be  opened  and  read  by  the  nephew 
by  some  one  else  other  than  the  plain! 
himself. 

Then  the  letter  itself,  although  it  ma; 
when  read  as  the  writer  intended  it  to  be 
mean  much  that  is  insulting  and  abuslTi 
does  not,  on  the  face  of  it,  contain  open 
direct  abuse,  and  there  is  no  evidence  whrtJ 
ever  to  show  what  the  inuendoes  are,  or  w 
impression  the  reading  of  the  letter  wo 
have  produced  on  the  minds  of  ordinarj*  pe- 
sons.  Attached  to  the  plaint  is  a  schedule 
of  the  plaintiff's  explanation  of  the  letter 
and  the  inuendoes  ;  but  there  is  no  evidence 
to  support  these  explanations,  and  in  thci 
absence  of  evidence  1  am  not  myself  abletoi 
say  whether  these  explanations  are  or  are  not 
correct. 

Further,  the  only  damage  alleged  if 
damage  to  the  feelings  of  the  plaintiff  caused 
by  the  receipt  of  the  letter.  Such  injury  is 
not  in  itself  a  ground  for  giving  damages 
in  a  civil  action.  This  case  is  very  different 
from  one  in  which  a  person,  without  plead- 
ing any  special  damage,  brings  a  suit  for 
damages  sustained  by  him  by  reason  of  a 
libel  really  published,  and  injuring  him  ifi 
the  general  estimation  of  bis  fellow  men. 
In  such  a  case  the  injury  to  the  feelings  of 
the  person  libelled  may  no  doubt  be  taken 
into  consideration.  But  in  the  case  before 
us  there  is  no  evidence  of  publication,  or  of 
the  plaintiff  having  been  injured  in  the 
estimation  of  any  body  ;  there  is  no  proof 
of  any  injury  save  that  which  the  plaintiff 
privately  received  from  his  feelings  being 
hurt  by  the  receipt  of  this  letter. 

On  behalf  of  the  appellant,  it  is  alleged 
that  the  Lower  Courts  acted  improperly  in 
not  enforcing  the  attendance  of  witnesseJ 
cited  by  him  to  prove  the  publication  of 
the  letter  by  the  defendant  before  it  was 
despatched  by  him.  But  I  think  that  the 
Lower  Appellate  Court  was  right,  looking 
at  the  course  the  case  took,  in  saying 
that  as  the  plaint  confined  itself  \o  sUi- 
ing  that  the  letter  was  published  bv  being 
sent  to  the  plaintiff  himself,  the  Principal 
Sudder  Ameen  wfc  not  wrong  in  what  he 
did. 

Although  the  plaintiff's  cas?  is  incom- 
plete and  he  is  not  entitled  to  recover  dam- 
ages,  there  is    little   doubt  that  the  letter 
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ten  by  the '  defendant  was  a  highly  im- 

oae,  and  one  which  ought  not  to  have 

written.     Under  these  circumstances, 

not  think  that  we  should  grant  the  ap- 

Ltioo  made  to  us  by  way  of  cross-appeal 

relieve  him  from  the  order  of  the  Lower 

directing  him  to  pay  his  own  costs. 

rithstanding    that    the    defendant    may 

tft  expressed   his  regret  that  any   thing 

:h  lie  did  should  have  hurt  the  feelings 

the  plaintiff,  it  appears  to  me,  looking  to 

the  circumstances  of  the  case,  that  the 

ige  properly  left  each  party  to  bear  his 

costs,  and  that  the  best  thing  we  can  do 

fto  follow  the  same  course  as  regards  the 

In  this  Court. 

1  Baylty,  J, — I  concur. 


The  2oth  July  1868. 

Prtsenl: 

Bic  Hon'ble  J.  B.  Pbear  and  C.  Hobhouse, 

Judges, 

Infidel  executor— Mahomedan  will. 

Case  No.  582  of  1868. 

n^M  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-  Pergunnahs,  dated 
the  20th  December  i86y^  affirming  a  deci- 
im  passed  by  the  Second  Principal  Sudder 
Amttn  of  thtit  District^  dated  the  4th 
April  !86j, 

Jeban  Khan  (Defendant),  Appellant, 

versus 

C.  K.  Mandy,  executor  to  the    estate    of 
l^hodcjaurussa  Bibee,  deceased,  (Plaintiff), 
i   Rtsp^ndtnt, 

Messrs^ R,£,  Twiddle  and   G,  A.   TwidaU 
for  Appellant. 

Moos  Debendro  Naratu  Base  and  Anund 
Gepal  Paleet  for  Respondent 

.  ^^*PP<Mitme«t  of  an  infidel  executor  does  not 
■•■fiw  »  Mahomedan's  will,  and,  until  he  is  removed 
2*  Cwil  Covet,  afl  tke  acts  of  such  an  executor  are 
fnlttdfilid. 

PA«r,  7.— We  think  that  the  Lower 
Y^uts  are  quite  right  in  this  case.  It  is 
TOT  fmm  the  authorities  <o  which  we  have 
»<«•  referred,  namely,  the  Hidaya,  Baillie, 
™the  case  reported  in  the  Select  Sudder 
PjJ^nny  Reports,  that  the  appointment  of  an 
™&l  executor  does  not  invalidate  the  will ; 

VoL  X.  * 


and,  further,  that  all  the  acts  of  such  an 
executor,  and  his  dealing  with  the  property* 
under  the  will,  until  he  is  removed  and 
superseded  by  the  Civil  Court,  are  good  and 
valid.  We  think  that  this  in  itself  is 
enough  to  give  an  executor  such  an  interest  in 
the  will  as  entitles  him  to  come  into  Court 
to  establish  it»  if  it  be  disputed,  and  that  is 
all  that  has  happened  in  this  case.  The 
Lower  Courts  have  found  as  a  fact  that  the 
will  is  a  good  and  genuine  instrument,  and 
that  on  the  face  thereof,  the  defendant  is  not 
entitled  to  the  certificate  under  Act  XXVIL 
of  i860. 

It  is  not  necessary  in  this  case  for  us  to 
say  whether  now-a-days,  if  an  application 
were  made  by  a  person  interested  in  the 
will  to  have  the  infidel  executor  removed, 
and  some  oth^r  proper  person  appointed  in 
his  place,  the  application  would  be  granted. 
But  on  the  grounds  which  have  already  been 
mentioned,  it  seems  to  us  that  the  Lower 
Courts  are  entirely  right  in  their  conclu- 
sions. We  therefore  dismiss  the  '  appeal 
.with  costs. 


The  ?Qih  July  i863. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

fudges. 

Benamee  purchase— Alienation  by  henanieedar. 

Case  No.  699  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
dated  the  24th  February  i868y  affirming 
a  decision  passed  by  the  Moons  iff  of  Pursah^ 
dated  the  3rd  April  i86*j, 

Bhugwan  Doss  (one  of  the  Defendants), 

Appellant^ 

versus 

Upooch  Singh  and  others  (Plaintiffs), 
Respondents* 

Mr.  R,  E,  Twidale  and  Baboos  Onookool 
Chunder  Mookerjee  and  Greeja  Sunkur 
Mojoomdar  for  Appellant,    * 

Baboo  Ubinash  Chunder  Banerjee  for 
Respondents. 

Property  bousrht by  Pin  the  name  of  S  was  mortga& 
ed  by  P  through  his  henanuedar  S,  by  conditional  sale 
to  Lf  who,  dyin^  after  foreclosure,  len  it  in  possession 
of  his  widows,  defendants  Nos.  j  and  4,  from  whom 
plaintiff  purchased  it  at  a  sale  in  execution  of  a^  de- 
cree ag^ainst  them.  Defendants  Nos.  1  and  2  cesisted 
00  the  ground  that  S's  icondi^onal  sale  did  not  pass 
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the  ris^hts  and  interestii  of  P,  which  the^  bought  at  an 
9  auction-sale  in  execution  of  a  decree  against  P. 

Hbld  that  the  decree  of  foreclosure  was  good  and 
binding  against  Nos.  i  and  a,  unless  they  could  show 
fraud.  If  property  is  purchased  in  the  name  of  a 
benameedar,  and  the  indicia  of  ownership  are  placed  in 
liis  hands,  the  true  owner  can  only  get  nd  of  the 
•^ect  of  an  alienation  by  showing  tnit  it  was  made 
without  his  acquiescence,  and  that  the  purchaiser  took 
with  notice  of  that  fact. 

PheoTy  y, — The  plaintiff  sues  in  this  suit 
for  an  entry  of  certain  names  in  the  Towjee 
•of  the  Collector  after  expunging  the  names 
that  are  already  there,  and  finally  for  re- 
placing the  names,  which  are  first  to  be 
entered,  by  his  own.  And  the  foundation 
of  this  ordec  is  to  be  a  declaration  that  he  is 
entitled  to  certain  property  in  suit  as  against 
the  defendant. 

The  title  which  the  plaintiff  sets  up  is 
as  follows,  namely:  that  the  property  in 
•dispute  originally  belonged  to  one  Gunga 
Pershad;  that  it  was  bought  by  Gunga 
Pershad  in  the  name  of  Gour  Surn  Persaud ; 
that  on  the  26ih  of  July  1851,  Gunga  Per- 
shad, through  his  benameedar  Gour  Sum 
Persaud  mortgaged  the  property  by  con- 
ditional sale  to  Bhugwan  Lall;  that  on  the 
29th  of  December  1854,  Bhugwan  Lall 
foreclosed,  and,  we  suppose,  dying  shortly 
after,  his  widows,  the  defendants  Nos.  3  and 
4  in  this  suit,  obtained  possession ;  and  that 
finally  on  the  7th  of  July  1863,  the  plaintiff 
himself  purchased  the  same  property  at  an 
execution-sale  effected  in  consequence  of  a 
decree  passed  against  the  widows. 

The  defendants  i  and  2  resisted  the  claim 
of  the  plaintiff,  on  the  ground  that  Gour 
Sum  Persaud's  conditional  sale  on  the  26th 
of  July  185 1  did  not  pass  the  property  of 
Gunga  Pershad,  and  that  they,  on  the  ist 
of  December  185 1,  bought  the  rights  and 
interests  in  the  same  property  at  an  auction- 
sale  in  execution  of  a  decree  against  Gunga 
Pershad.  And  they  say  that  in  1853,  ^^^y 
had  their  names  put  in  the  Collector's  Tow- 
jee,  and  have  since  had  enjoyment  of  the 
property.  They,  moreover,  maintain  that 
the  foreclosure  of  the  mortgage  effected  on 
ike  29th  of  December  1854,  cannot  bind 
them,  because  they  were  no  parties  to  the 
foreclosure  decree;  and,  further  that  their 
rights  were  specifically  reserved  by  the 
decree. 

It  is  obvious  from  this  statement  of  the 
antegonistic  claims  of  the  plaintiff  and  of 
these  defendants,  that  this  suit  depended 
entirely  upon  matter  of  fact.  It  seems  to  us 
that  the  Lower  Appellate  Court  has  found  the 
facts  as  alleged  by  the  plaintiff.    We  think 


that  the  Principal  Sudder  Ameeo  ha%  in 
terms,  found  that  Gunga   Pershad  boogh!; 
the  property   in  the  name  of  Gov  Smi 
Persaud,   and  that  it  was  on  that  acciMnI 
that  the  conditional  sale  of  26th  July  i8$(j 
was    made    in    the    name    of    Gour  Saii 
Persaud.    If   this    be    so,    then    the   dH 
cree    of    foreclosure    of    29th    Deoembdl 
1854  obtained,  no  doubt,  as  far  as  ancem 
name,   against   Gour  Sura    Persaud  alcM 
would    be   good   and   binding  agauut  th^ 
defendants  Nos.  i  and  2,  so  as  to  fondoiQ; 
the  equity  of  redemption  which  they  psi^ 
chased  of  Gunga  Pershad,  unless  tl»y  ew< 
show  that  the  foreclosure  was  effected  is 
fraud  of  them  or  of  their  vendor  and 
sequently  was  void  and  inoperative.      It 
a  matter  of  small  consequence  whether  thai 
•rights  were  reserved  by  the  decree  or  Mtj 
If  the  notice  which  must  have   preceded  ths 
foreclosure  decree  of  December  1854  «^ 
served  upon  the  right  person,  then  the  dsK 
cree  will  bind  the  equity  of  redemption,  isH 
whosesoever  hands  it  may  have  passed.   U 
might,  no  doubt  (supposing  the   fact  icrt 
so),  have  been  possible  to  show,  (btl  tfali 
notice  of  foreclosure  was  served  upon  Gour 
Surn  Persaud,  and  kept  from  the  knowleclpi 
of  them,  the  defendants,  although  the  moct* 
gagee  was  well  aware  that   the  eqaiQr  dr< 
redemption  had  passed  from  Gunga  Persbtdi 
or  Gour  Surn  Persaud,  into  the  hands  of  tbe> 
defendants  at  the  execution-sale;  bat  no- 
til  this  is  shown  as  a  matter  of  fact,  it  must  | 
be  presumed   that  the  proceedings  in  the 
foreclosure  were  regular  and  valid,  and  as 
far  as  can  be  gathered  from  the  record,  Goor 
Persaud  was  the  right  person  against  whom 
the  suit  should  have  been  brought. 

So  again,  we  think,  we  ought  to  observe, 
that  the  onus  lay  upon  the  defendants  to 
show  that  the  conditional  sale  executed  by 
Gour  Sura  Persaud  was.  not  binding  upon 
them  or  their  vendor,  if  such  were  the  net, 
because  if  property  is  purchased  in  the  otne 
of  a  benameedar^  and  all  the  indicia  of 
ownership  are  placed  in  his  hands,  the  true 
owner  can  only  get  rid  of  the  effect  of  m 
alienation  by  the  benameedar^  by  showing 
that  it  was  made  without  his  own  acqsies- 
cence,  and  that  the  purchaser  took  with 
notice  of  that  fact.  It  seems  to  us  ctf - 
tain  that  if  the  defendants  desire  in  this 
case  to  have  the  advantage  of  Gour  Sum 
Persaud's  conve}%nce  not  being  binding 
upon  Gunga  Pershad,  it  was  for  them  to 
make  out  that  it  was  not  so  binding.  I  ^ 
assuming,  of  course,  in  stating  &iB>  ^ 
the  facts  are  such  as  the  Principal  Sudder 
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has  found  them  to  be.      If  then 

Perehmd's  interest  in  the   pnoperty 

mortgaged  in  July  1851   to  Bhugwan 

and  if  his  equity  of  redemption,  into 

^r  hand  it  had  passed,  was  foreclosed 

the  29th  of  December  1854,  it  follows 

fssariiy  thai  the  plaintiffs,   who  bought 

Lall's  rights  and  interests  on  the 

July  1M5,  obtained  the  absolute  owner- 

aad  consequently  they   are   entitled, 

•agiiiist  the  defendants  who  dispute  that 

lip,  to   have  a   declaration  in   this 

that  they  are  the  absolute  owners  of 

property.    We  think,  however,  that  the 

of  the  Court  ought  not  to  go  beyond 

point    There  ought  to  be  no  direction 

the  Collector  of  the  kind  asked  for  by 

l^amtiff,    and     consequently    the     de- 

of  the  Lower  Courts  must  be  modified 

that  extent.     With    the    declaration    of 

ip  which    we    think    ought    to    be 

in  his  hands,  the  plaintiff  may  go  to 

Collector,  and  there  is  no  doubt  that 

Cdlector  will  then,  upon  that  title,  do 

is  right  and   proper  with  regard  to 

of  names. 

|Ahhoagfa  we  have  modified  to  some  ex- 
the  decree   of  the   Lower  Courts,  we 
not  interfered  materially  with  the  de- 
00  the   merits  at  which   they  have 
ived ;  and,  therefore,  we  think  that  the 
sUant  must  pay  the  plaintiff's  costs. 


The  20th  July  1868. 

Present : 

Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 
Judges, 

Joinder  of  caases  of  action— Procedure. 

Case  No.  727  of  1868. 

Appeal  from  a  decision  passed  by 
\ihi  Principal  Sudder  Ameen  of  Nuddea, 
vUUi  the  Jjlk  March  t868y  reversing  a 
vitdsmn  passed  by  Ihe  Moonsiff  of  that 
\Diilrict,  doled  the  2pth  May  1867. 

Golam  Mustafa  Khan  (Defendant), 
Appellant, 

versus  * 

Sheo  Soondurec  Burmonee  (Plaintiff), 
Respondent, 


Bahoo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Greesh  Chunder  Ghose  for  Respond-  * 

ent. 

Where  plaintiff  claimed  property  which  she  alleged 
to  have  passed  into  the  hands  of  different  defendants 
by  several  act  s  of  wrongful  alienation  at  different  times, 
and  the  Court  of  first  instance  tried  the  case  as  a  wholer 
notwithstanding  that  it  found  the  causes  of  action  to  b« 
several  and  distinct  against  several  defendants — 

HsLD  that  the  Lower  Appellate  Court,  when  this 
objection  was  made  before  it,  ought  to  have  tried  the 
case  as  made  up  of  separa^e  suits  against  so  many  dif- 
ferent defendants. 

Phear,  J, — ^Thb  plaintiff  claims  the  pro- 
perty which  is  the  subject  of  suit  as  having 
originally  belonged  to  her  husband  and  then 
to  her  son ;  and  she  alleges  that  it  has  passed 
into  the  hands  of  the  different  defendants  by 
several  sets  of  wrongful  alienations  to  them 
effected  at  different  times. 

The  I  St  issue  in  the  Court  of  first  in- 
stance was :  ''  Whether  there  are  several 
''causes  of  action  or  only  one,  and  wbe- 
*'  ther  the  plaint  is,  therefore,  improper,  as 
*'  it  was  against  several  defendants."  The 
Moonsiff  found  this  issue  in  favor  of 
the  defendants,  that  is  to  say,  he  was  of 
opinion  that  the  causes  of  action  sued  upon 
were  several  and  distinct,  and  against 
several  defendants.  Notwithstanding  this 
conclusion,  he  tried  the  case  as  a  whole,  re- 
ceived evidence  on  both  sides,  and  gave  a 
determination  on  the  merits.  This  was  also 
in  favor  of  the  defendants,  as  he  dismissed 
the  plaintiff's  suit.  The  plaintiff  appealed, 
and  the  first  issue  in  the  Principal  Sudder 
Ameen's  Court  was  :  "  Whether  the  plaintiff's 
"  suit  has  been  brought  on  different  grounds 
"  or  not,"  a  repetition  of  the  objection  which 
was  made  in  the  Court  of  first  instance.  In 
regard  to  this  issue,  the  Principal  Sudder 
Ameen  ruled  that,  under  the  circumstances 
of  the  case,  there  was  no  ground  for  the 
plaintiff  bringing  separate  suits. 

It  appears  to  us  that  the  Principal  Sudder 
Ameen  was  entirely  wrong  in  the  conclusion 
which  he  thus  arrived  at.  We  think  that 
he  was  bound  to  give  effect  to  the  objection 
which  was  made  before  him,  and  he  ought 
to  have  tried  the  case  as  being  made  up  of  so 
many  separate  suits  against  so  many  differ- 
ent defendants.  We  think  also  that  there 
has  been  some  misapprebensioft  in  the  mind 
of  the  Principal  Sudder  Ameen  with  regard 
to  the  issues  which  he  had  to  try  .between 
different  parties,  and  we  are  inclined  to 
trace  this  confusion  which  has  arisen  from 
the  circumstance  that  so  many  different 
actions  have  in  effect  been  tried  as  one. 
Amongst  other  things,    a   result  has  been 
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brought  about,  which  is  clearly  wrong,  name- 
ly, that  the  Principal  Sudder  Ameen  has 
given  costs  against  all  the  defendants  alike, 
calculated  upon  the  whole  value  of  the  sub- 
ject of  the  amalgamated  suit.  Upon  the  whole, 
we  think  that  we  are  bound  to  send  back  the 
case  to  the  Lower  Appellate  Court  for  re-trial, 
and  wevdo  so  with  directions  that  the  Court 
treat  it  as  so  many  separate  suits  brought  by 
the  plaintiff  against  the  separate  sets  of  de- 
fendants whom  she  separately  charges  with 
having  taken  possession  of  different  portions 
of  the  property,  and  kept  her  out  of  the  en- 
joyment thereof. 

The  Lower  Appellate  Court  will  try  these 
suits  upon  the  evidence  which  is  already  on 
the  record,  but  it  will  be  careful,  in  eventually 
awarding  costs,  to  treat  the  several  sets  of  de- 
fendants as  several  distinct  parties,  each 
concerned  only  with  the  particular  portion  of 
the  property  for  which  he  defends.  The 
costs  will  follow  the  event. 


The  20lh  July  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse 

Judges, 

Onus  probandi—Suit  for  declaratioo  of  lakhi- 

raj  title. 

Case  No.  676  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  the  24- 
Pergunnahs,  dated  the  joth  December 
i86*jy  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District ,  dated  the 
loth  April  i86j, 

Harrendur  Kishore  Bahadoor  (Defendant), 

Appellant^ 

versus 

Kedamath  Mitter  (Plaintiff),  Respondent. 

Mr,  J,  S,  Rochfort  and  Baboo  Kalee  Mohun 
Doss  for  Appellant. 

Bahoos     Oopendur      Chunder      Bose      and 
Bhowanee  Churn  Dutt  for  Respondent. 

Where  plaintiffs  sued  for  declaration  that  certain 
lands  were  labhirajy  on  the  ground  that  defendant  had 
obtained  a  decree  m  the  Collector's  Court  ac^ainst  them 
for  rent — Held  that  the  onus  lay  upon  the  plaintiffs 
to  show  that  they  were  holding  the  landas  true  lakhiraj, 
and  that  the  Collector's  decree  was  wrong. 

Phear,  /.—In  this  case,  the  plaintiffs  ask 
the  Court  to  declare  that  certain  lands  in 
their  possession  are  latthiraj,  and  their 
cause  of  action,  which  they  say  entitles  them 
to  this  declaration  against  the  defendant,  is ' 


that  the  defendant  has  lately  in  the  CoQecKj 
or's  Court  obtained  a  decree  s^aiost  tfacfli, 
for  rent    of    these    very    lands.     Both   tte 
Lower  Courts  have  given  the  plaintiffs  ^" 
decree    they    seek.     The   Lower    Appel 
Court  places  its  judgment  upon  tins  foai 
tion,  namely,  **The  plaintiffs  state  ibat 
''  land  in  question  is  held  by  them  reiit*teej 
'^  unless  the  defendant  be  able  to  prove 
''said  allegation  to  be  false,  the  plaii 
"  must  be  successful  in  their  suit." 
Lower  Appellate    Court    then   proceeds 
discuss  the  value  and  weight  of  the  evid< 
adduced  by  the  defendant,  and   conclude^ 
with  these  words:  *' For  all  these  reaaoiH^ 
"  the  defendant  has  nut  been  able  to  prova 
''  in  the  least  that  the  disputed  land  is 
"  lakhiraj y   or   that    the    tenure    has 
*'  into  existence  subsequently  to  Decembef 
''  1790,"  and  upon  this  finding  the  Lovol 
Appellate    Court    gives  a    decree    for  ihl 
plaintiffs,  without,  as  it   seems  to  us, 
quiring    into    the    nature  or    valoe  of 
plaintiff's  evidence. 


It  is  objected  on  special  appeal  that 
Lower  Appellate  Court  has  erred  in  thoi 
making  its  decision  turn  upon  whether  or 
not  the  defendant  had  made  out  that 
land  was  not  lakhiraj ,  and  we  think  tliit 
the  objection  is  valid.  We  see  nothing  n 
this  case  to  relieve  the  plaintiffs,  who  com 
into  Court  to  seek  a  specific  remedy,  frott 
the  burden  of  proving  that  they  are  entitled  tt» 
that  remedy.  It  seems  to  us  that  it  was  ia- 
cumbent  upon  the  plaintiffs  to  show  that 
they  were  holding  this  land  as  true  lakhiraj^ 
and  that  the  decree  obtained  against  them 
by  the  defendant  was  wrong. 

The  special  respondent  has  endeavoured  to 
snpport  the  opinion  of  the  Lower  Appellate 
Court  as  to  the  incidence  of  the  omms  dt 
proof  by  quoting  a  decision  of  this  Court  pass- 
ed by  ihe  majority  of  three  Judges  In  April 
1 864.  which  is  reported  in  the  special  hombtf 
of  the  Weekly  Reporter,  page  1 74  ;  bat  it  is 
sufficient  to  say  wiih  regard  to  that  deciJ 
that  the  case  in  which  it  was  passed  is  by 
no  means  parallel  with  the  present  case. 
There,  on  the  facts  which  were  admitted,  the 
zemindar  (defendant)  was  guilty  of  having 
illegally  ousted  the  plaintiff  from  posses^n 
of  the  lands  in  dispute,  unless  he  couid  show 
that  they  were  not  lakhiraj  lands,  and  were, 
on  the  contrary,^ his  (the  zemindar's)  mdl 
lands.  The  Court  there  held  that,  on  those 
facts,  the  onus  lay  upon  the  defendant  to 
prove  his  defence.  In  our  case,  the  defend- 
ant has  nothing  to  justify,  until  the  plaintiff 
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.makes  out  at  least  ^kprimd-facie  case,  to  the 
.'tSect  that  the  decree  in  the  Revenue  Court 
HRs  an  improper  decree,  and  passed  in  pre- 
»JKHce  of  his  (the  pUintiS's)  title. 
;  We  are,  therefore,  clearly  of  opinion  that 
Principal  Sadder  Ameen  has  committed 
oior  in  his  treatment  of  this  case.  We» 
Iherefoie,  remand  it  to  the  Lower  Appellate 
Coait  for  re>trial  upon  the  evidence  which  is 
the  record.  The  issue  to  be  tried  should 
ijbc,  whether  or  not  the  lands  are  the 
|i!aintiff*s  lakhiraj  lands.  Costs  will  follow 
Ac  event 


! 


Theaist  July  1868. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges, 

Tmvdiise  beyond  the  plaint— Pre-emption- 
Co-partnership — ^Vicinag^e. 

Case  No.  271  of  1868. 

Special  Appeal  from  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  of  Ttrhoot, 
dated  the  2 yd  November  i86jy  affirm- 
ing a  decision  passed  by  the  Moonsiff  of 
that  District,  dated  the  22rd  January 
iS6y, 

Xoonj  Beharee  Lall  (one  of  the  Defendants), 

Appellant, 

versus 
Gridharee  Lall  (Plaintiff),  Respondent. 
Mr,  R,  £,  Twidale  for  Appellant. 

Baboo  Anund  Gopal  Paleet  for 
Respondent. 


\ 


A  phiotiff  sttififlr  to  establish  a  rii^ht  of  pre-emption 
«  Hie  noiiad  ofco^partnerahip  with  the  vendor  can- 
•«tbcaUowed  tit  travel  beyond  bis  plaint>  and  obtain  a 
decree  by  ri|fht  of  vicinai^e. 

Juksm^  J.—'Xwi,  plaintiflF  prefers  this 
•ait  to  obtain  possession  of  i  beegah  13^ 
fiottabs  of  Fakeeranah  land,  on  the  ground 
w  he  was  enUtled  to  it  by  right  of  pre- 
«»piion,  and  in  preference  to  the  defendant 
*>  whom  those  lands  have  been  sold  by  their 
^•pcr  owner.  The  special  pre-emption- 
aaim  pm  forward  in  the  plaint  is  right  as 
a  C0|paitner  with  the  vendor.  The  answer 
« lac  defendant  was  that  he  also  was  a  co- 
P^'tow  in  the  land,  and^s  such  was  as  well 
«QUiled  to  purchase  the  property  as  the 
g«miff.  Both  Courts  have  decreed  the 
P«nt«r»  claim.      The    Principal    Sudder 

Ameen,  opon  this  direct  issue  as  raised  be- 


tween the  parties,  recording  his  opinion  that 
the  allegation  of  the  defendant  was  whim« 
sical  and  fanciful.  The  Principal  Sudder 
Ameen  does  not  seem  to  have  entered  into 
the  question  of  fact  that  was  thus  raised 
between  the  plaintitf  and  the  defendant,  and 
has,  in  reality,  given  no  opinion  upon  it. 

The  special  appellant's  objection  is  based 
upon  this  point,  but  it  is  stated  by  the 
pleader  for  the  respondent  that,  even  if  his 
right  on  the  ground  of  co-partnership  can- 
not be  sustained,  still  the  plaintiff  is  entitled 
on  the  ground  of  vicinage,  and  that,  in  fact, 
both  Courts  have  decreed  the  claim  of  the 
plaintiff  on  the  ground  of  vicinage,  the  Prin- 
cipal Sudder  Ameen  stating  that  the  defend- 
ant himself  admitted  that  the  lands  in  dis- 
pute were  within  the  boundaries  of  the 
plaintiff's  putty.  It  appears  to  us  that  the 
question  of  vicinage  was  not  admitted  by  the 
defendant,  but  that  the  defendant  distinctly 
stated  that  his  property  was  adjacent  to  the 
disputed  land,  as  well  as  the  plaintiffs  pro- 
perty, and  upon  this  point  there  api>ears  to 
have  been  no  evidence  taken,  and  no  real 
decision  has  been  arrived  at ;  but  it  appears 
to  us  immaterial,  because  the  right  which 
the  plaintiff  claims  is  not  a  right  of  vicinage, 
but  a  right  as  co-partner.  He  distinctly 
uses  in  his  claim  the  Mahomedan  term  show- 
ing that  he  claims  his  right  as  a  co-partner. 
He  cannot  be  allowed  to  travel  beyond  his 
plaint,  and  he  cannot,  therefore,  obtain  a 
decree  by  right  of  vicinage,  and  we  think  we 
ought  not  to  return  the  case  for  any  further 
trial  on  that  point.  On  the  right  on  which 
the  plaintiff  claimed,  his  suit  must  be  dis- 
missed. 

We  therefore  decree  the  appeal,  reverse 
the  Principal  Sudder  Ameen's  decisi  )n,  and 
dismiss  the  plaintiff's  suit  with  all  costs. 


The  21st  July  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson.  Judges, 

Illegal  dispossession—Admission. 

Case  No.  121  of  1 868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  EcLSt 
Burdwan,  dated  the  2gth  September  i86j, 
affirming  a  decision  passed  by  the  Moon- 
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siff  of  thai  Disiricl,  dated  the  loth  May 

Bykunt  Coomar  (Defendant),  Appellant^ 

versus 

Chunder  Mohun  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Baboo  Khettur  Mohun  Mookerjee  for 

Appellant. 

Baboo  Umbika  Churn  Banerjee  for 
Respondents. 

In  a  suit  to  recover  possession  and  mesne -profits  of 
alleged  istemoorari  lands,  where  defendant  pleaded  that 
they  were  not  such  lands — Held  that,  as  plaintiff's  fa- 
ther had  been  in  quiet  possession  of  the  tenure,  whatever 
it  might  have  been,  and  plaintiff  himself  had  been  in 
possession  until  dispossessed  by  defendant  without  any 
sufficient  title,  the  plaintiff  was  entitled  to  a  decree. 

If  a  defendant's  admission  is  read  against  him, 
the  whole  of  it  must  be  taken  together.  But  by  this  it 
is  not  meant  that  separate  and  distinct  allegations  made 
without  any  qualification  may  not  be  used  separately 
against  him.  The  judgment  of  the  Full  Bencn  in  the 
case  of  Poolin  Behari  bein  (9  W.  R.  190)  discussed 
and  explained. 

Bay  ley  t  J, — I  am  of  opinion  that  this  ap 
peal  ought  to  be  dismissed  with  costs.  The 
plaintiff  sues  for  possession  and  mesne-profits 
on  the  ground  of  having  been  dispossessed 
from  certain  ancestral  istemoorari  jummai 
lands. 

The  defendant's  case  is  that  he  has  not 
dispossessed  the  plaintiff ;  that  the  lands  in 
dispute  are  not  the  plaintiff's  istemoorari 
lands;  that  the  plaintiff's  father  once  held 
the  lands,  but  being  unwilling  to  pay  an 
enhanced  rent,  he  (the  plaintiff's  father)  gave 
them  up  by  a  deed  of  relinquishment.  The 
first  Court  decreed  the  plaintiff's  suit.  The 
defendant  appealed,  and  the  Lower  Appellate 
Court  dismissed  the  defendant's  appeal, 
upon  which  he  (the  defendan )  has  appeal- 
ed specially,  urging  before  us  only  two 
grounds : — 

ist, — That  the  Lower  Appellate  Court  has 
erred  in  not  requiring  the  plaintiff  to  prove 
an  istemoorari  title  before  giving  him  a  de- 
cree  for  possession,  and  that,  until  the  plaint- 
iff had  proved  such  title,  no  proof  should 
have  been  req<iired  from  him  (the  defend- 
ant). 

2nd, — ^That  the  Lower  Appellate  Court 
was  wrong  in  taking  a  part  of  the  defend- 
ant's statement  as  an  admission  against  him, 
whereas,  as  a  rule  of  law,  the  Lower  Appel- 
late Court  should  have  taken  the  whole 
together. 


In  my  opinion,  these  pleas  are  imt 
because  it  is  clear  from  the  wriUen  statem^ 
of  the  defendant  that  the  plaintiff's 
was  in  quiet  possession  of  the  tenure,  wl 
it  might  have  been,  and  under  the  ordii 
rules  of  inheritance,  that  tenure,  as  it  ej 
in  the  father's  hands,  would  have 
to  the  son,   had   not  the   plaintiff's 
as  the  defendant  alleges,  relinqoishod 
lands. 

But  it  has  been  found  as  a  fact  by 
Lower  Appellate    Court    that  the  plainH^ 
himself  vrz&  in  possession  of  the  lands  in 
pute,  and  was  dispossessed  therefrom  bj 
defendant;  and  that,  not  only  was  there 
sufficient  title  shown  by  the  defendant  sO 
to  justify  the  plaintiff's  possession  being  dil 
turbed  by  defendant,  but  that  the  whole 
the  title  set  up  by  the  defendant  was  fi 
dulent  and  unaccompanied  by  any  kind 
possession  whatever. 

Under  these  circumstances,  I  hold 
plaintiff's    prayer    for    possession    musi 
decreed,  the  defendant  having   shown    noj 
title  to  disturb  that  possession. 

As  to  the  second  plea,  I  think  that 
contention  of  the  defendant  as  to  the  di 
trine  of  law  as  to  admissions  which  he  wishesl 
us  to  accept  and  consider  supported  by 
various  precedents  cited  by  him  has  no 
plication  whatever  to  the  facts  of  the  pr< 
case  before  us. 

It  is  true  that  an  admission  which 
qualified  in  its  terms,  must  be  ordinarily  ac-| 
cepted  as  a  whole,  or  not  taken  at  all 
evidence  against  a  party ;  but  where  a  _ 
makes  separate  and  distinct  allegations  witi 
out  any  qualification^  the  rule  of  law  con-l 
tended  for  does  not  apply.  For  instance,  in 
the  present  case,  the  defendant  in  his  written 
statement  makes  one  clear  and  distinct  al- 
legation that  the  plaintiff's  father  ha(]  pos- 
session,  and  that  he  (the  defendant)  had  no 
possession  whatever  at  that  tinae.  Tlien  bt 
makes  another  distinct  and  unqualified  allega* 
tion  that  the  plaintiff's  father  having  relinA 
quished  the  lands,  he  (the  defendant)  sac- 
ceeded  to  the  land.  There  are  two  sncb| 
separate  statements  here  that  I  cannot  see, 
why  the  one  statement  cannot  be  taken  quite 
distinct  from  the  other.  I  think  the  plea  ao-| 
tenable  for  these  reasons,  and  therefore  do 
not  make  any  fur^er  remark  on  the  legal 
doctrine  as  to  admissions. 

I  would  dismiss  this  special  appeal  with 
costs. 
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Mufkirson^    J. — I  wish  to  add   a  few 

because  it  is  clear  to  me  from  the 

ed  attempts  which   have  lately  been 

before  ns  to  pat  a  wholly  wrong  con- 

upon  the  judgment  of  the   Full 

IB  the  case  of  Poolin  Behari  Sein 

Watson  and  Co.  (Weekly  Reporter, 

e  IX.,  page  190),  that  that  judgment 

been  gtMtly    misunderstood.    In    the 

igment  (rf  the  Chief  Justice,  Mr.  Justice 

lyley,  and  myself,  there  occurs  the  follow- 

sentence :  "  If  you  read  a  man's  answer, 

must  take  the  whole  admission  together." 

sentence  has  been  repeatedly  cited  before 

recently  as  laying  down  that  no  portion 

i  defendant's  written  statement  can  by 

possibility  be  read  against  him  without 

portion  of  the  statement    from    the 

jnning  to  the  end  being  also  read.     To 

such  an  effect  to  what  we  say  is  to  give 

far  wider  meaning  than  was  ever  intend- 

The    context    shows    clearly  enough 

the  true  meaning  is,  and  it  is  the  only 

ing  which  the  passage  properly  bears. 

is  simply  this,  that,    if  a  man  makes  a 

i5ed  statement,  you  cannot  use  the  state- 

gainst  him  apart  from  the  qualification. 

it  is  not  laid  down  by  us,  and  was  never 

nded  to  be  laid  down,   that,  if  a  man 

es  a  series  of  independent  and  unquali- 

sutements.   these  statements  may  not 

nsed  against  him.     While  I  still  consider 

jadgment  in  Poolin  Behari's  case  to  be 

ectly  right,  I  may  state  distinctly  that 

,  in  my  opinion,  goes  no  further  than 

lay  down  that  an  unfair  use  is  not  to  be 

of  a  man's  written  statement  by  trying 

convert  into  an  admission  by  him  that 

be  never  intended  to  be  an  admission. 

In  the  present  instance,  there  are  two 
ct  statements  of  fact  made  by  the 
eodant:  the  first  is  that  the  plaintifT's 
r  held  the  tenure,  and  was  in  posses- 
of  the  lands  in  dispute  up  to  a  certain 
;  the  second  is  that,  on  that  date,  the 
tiff's  ancestor  relinquished  the  lands, 
that  thereupon  a  settlement  of  the 
me  lands  was  made  with  the  defendant, 
is,  in  what  is  said  as  to  relinquishment 
subsequent  settlement  with  the  defend- 
no  qualification  whatever  of  the  siate- 
and  admission  by  the  defend  int  that 
plaintiff's  ancestor  held  the  tenure  for  a 
In  time.  The  matter  of  relinquishment, 
euaently  referred  to  Is  not  a  qualifica- 
^01  the  statement  that  the  plaintiff's  an- 
Ctttor  once  held  the  tenure,  but  is  a  perfect- 
^^fe«h  and  distinct  fact.  There  was,  there- 
in nothing  wrong  in  law,  and  nothing 


contrary  to  the  rule  laid  down  in  Poolin 
Behari 's  case,  in  reading  against  the* 
defendant  so  much  of  his  written  statement 
as  stated  that  the  plaintiff's  ancestor  once 
held  the  tenure,and  was  in  possession  thereof 
until  he  relinquished  it. 


The  21st  June  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Right  of  action—Ezecution— Parties  to  a  suit— 
Section  xi,  Act  XXIIL,  i86x. 

Case  No.  2086  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  s^h  June 
i*%j,  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  2gth 
December  1866, 

Gour  Kishore  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Mahomed  Hassim  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

In  a  suit  brought  by  M  a^inst  K  and  others,  certain 
lands  belonging  to  G  were  included,  and  G  was  made  a 
defendant;  these  lands,  however,  were  released  from 
the  claim,  and  G  excluded  from  the  decree  obtained  by 
plaintiff  a«;ainst  the  other  defendants.  In  execution, 
however,  M  had  them  measured  as  a  part  of  the  de> 
creed  lands ;  and  G^s  petition  of  objection  under  Section 
230  of  Act  VIII.,  1859,  having  been  struck  off  the  file,  G 
brought  a  suit  to  have  his  title  established. 

Held  that,  though,  asa  "  party  to  the  suit"  brought 
hy  M,  G  would  have  been  bound,  by  Section  1 1,  Act 
aXIII.,  1861,  to  seek  his  remedy  in  the  execution-de- 
partment, yet,  as  he  was  released  from  the  operatbn 
of  the  decree,  he  must  be  considered  a  stranger,  and 
permitted  to  bring  his  present  action. 

Lochy  J, — ^Thk  plaintiff  sued  for  confirm- 
ation of  tide  to  certain  lands  which  he 
claimed  as  appertaining  to  his  Talook  Luk- 
khun  Sham.  He  stated  that,  in  a  former 
suit  brought  by  the  defendants  against 
Kisto  Monee  and  others,  to  recover  posses- 
sion of  the  lands  of  Kyot  Ko5na,  the  lands 
which  form  the  subject  of  the  present  suit 
had  been  included  in  the  claim,  and  he  had 
been  made  a  defendant ;  that  the  lands  were 
found  to  belong  to  him,  and  were  released 
from  the  claim,  and  the  decree  was  against 
the  defendant  Kisto  Monee  and  others,  and 
excluded  him;  that,  notwithstanding  this 
decision  in  the  plaintiff's  favor,  the  defend^ 
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^nt  had  in  execution  of  that  decree  had 
these  lands  measured  as  part  of  the  decreed 
lands ;  that  he  filed  a  petition  of  objection, 
which  was  at  first  treated  as  a  case  under 
Section  130  of  Act  VIII.  of  1859,  but  was 
afterwards  struck  off  by  the  Principal  Sud- 
cier  Ameen  without  enquiry,  and  he  is  in 
consequence  obliged  to  bring  this  suit  to 
have  his  title  established  to  the  lands  de- 
clared in  the  defendant's  decree  to  belong  to 
him  (the  plaintiff),  and  to  have  the  chittahs 
of  the  Ameen  who  gave  possession  to  the 
defendants  corrected. 

The  first  Court  gave  plaintiflF  a  decree, 
holding  that  the  lands  claimed  were  clearly 
part  of  the  plaintiff's  talook  Lukkhun  Sham, 
and  had  been  declared  to  be  such  under  the 
decree  held  by  defendant  against  Kisto 
Monee.  In  appeal,  the  judge  did  not  go 
into  the  merits  of  the  case,  but  looking 
upon  the  plaintiff  as  one  of  the  parties  to 
the  suit  brought  by  the  defendant  against 
Kisto  Monee,  held  that  he  should  have 
sought  his  remedy  in  the  execution -depart- 
ment, and  that  his  objection  should  hive 
been  heard  and  disposed  of  under  Section 
II,  Act  XXIII.  of  1861,  and  he  accordingly 
dismissed  the  appeal. 

In  special  appeal,  it  is  urged  that  the 
Judge's  view  of  the  law  is  erroneous ;  that 
appellant  was  released  from  the  claim  of  the 
defendant,  and  the  lands  claimed  by  defend- 
ant declared  to  belong  to  the  appellant,  and 
that  he  was  no  party  to  the  decree ;  and 
that  the  effect  of  the  Judge's  order  would 
be  to  enable  the  defendant,  in  execution  of 
his  decree  against  a  third  party,  to  set  aside 
a  judgment  of  the  Court  which  had,  in  the 
presence  of  the  defendant,  declared  that  the 
lands  which  formed  the  subject  of  the  pre- 
sent suit  belonged  to  the  special  appellant. 

The  words  of  the  law  (Section  11,  Act 
XXIII.  of  1861)  are,  as  stated  by  the  Judge, 
**Any  other  question  arising  between  the 
parties  to  the  suit  in  which  the  decree  was 
passed,  and  relating  to  the  execution  of  the 
decree,  shall  be  determined  by  order  of  the 
Court  executing  the  decree,  and  not  by  a 
separate  suit.''  The  words  of  the  law  are 
"parties  to  the  suit,''  not  "parties  to  the 
decree;**  and  it  cannot  be  denied  that  the 
plaintiff  was  a  party  to. the  defendant's  suit. 
He  was,  however,  released  from  the  opera- 
tion of  that  decree,  and  must,  we  think,  as 
regards  the  execution  of  that  decree,  be  con- 
sidered a  stranger  to  the  suit  in  which  he 
had  no  further  interest  or  concern.  Look- 
ing upon   him   in  that  light,  no  objection 


can  be  taken  to  his  present  action  which  is 
to  have  a  declaration  of  his  title  with  npH 
to  those  lands  which  were  declared  to  be  hii 
by  the  former  decree,  bat  which  title  hecoo-' 
siders  has  been  endangered  by  the  act  of  Hm 
Ameen  deputed  to  give  poss^ession  to  d« 
defendant  of  the  other  lands  decreed  to 
him. 

The  order  of  the  Judge  must  be  sel^ 
aside,  and  that  of  the  first  Coart  restored.; 
and  the  appellant  will  get  his  costs  in  all 
Courts. 


The  22nd  July  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Suit  to  establish  proprietary  right — Possessioo— 

Limitation. 

Case  No.  4»4  of  1868. 

Special  Appeal  from  a   decision  passed  hf 
the    Principal    Sudder    Ameen   of  Wtd\ 
Burdwan,  dated  the  2tst  December  186^, 
affirming  a  decision  passed  by  the   Stfd*  1 
der   Moonsiff  of  that  Disirict,   dated  Ike 
joth  August  186^,  j 

Protap  Narain  Mookerjee  (Plainiiff)i 
Appellant^ 

versus 

Kartick  Chunder  Mookerjee  and  others 
(Defendants),  Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboo  Rash  Beharee  Ghose 
for  Respondents. 

Where  plaintiff  sues  to  establish  proprietary  riehl « 
agfainst  a  moknrrureedar,  it  is  not  necessary  for  hrm  to 
prove  that  he  has  been  in  actual  possession  wttkio  11 
years. 

Jackson,  7.— We  think  that  the  Lower 
Courts  have  not  clearly  determined  the  point 
of  limitation  in  this  case.  They  say  that 
the  plaintiffs  witnesses  and  documentary  evi- 
dence do  not  prove  that  the  plaintiff  has  been 
in  possession  at  any  time  within  12  years  of 
the  institution  of  the  suit.  It  is  to  be  re- 
marked that  the  plaintiff  does  not  claim  that 
he  ever  held  actual  possession  of  the  laodf 
his  statement  is  that  the  defendant  was  in 
actual  possession  of  the  land,  but  that  tbe 
defendant  held  as  moknrrureedar  under  tlM 
plaintiff  as  propriftor,  and  in  proof  of  this 
he  has  put  in  his  purchase  as  proprietor. 
He  has  put  in  a  moktirruree  po^tah  and  & 
map  in  which  it  is  stated  ihal  tbfs  defendant < 
father  acknowledged  the  plaintiff's  propri^ 
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tan*  rights,  and  admitted  that  he  held  as 
ttoknrnireedar  under  the  plaintiff.  There 
ii  nothing  in  the  decision  of  the  Principal 
Sadder  Ameen  to  show  that  he  has  consi- 
leered  the  qaestion  of  this  moknrruree,  and 
[  It  Is  dear  that,  if  it  is  true  that  the  defendant 
ibeld  as  mokurruredar  under  the  plaintiff, 
[Ae  plaintiff  would  not  be  barred  by  limi- 
I  lition. 

I  The  case  is  remanded  in  order  that  the 
I  l^Dcipal  Sudder  Ameen  may  re-consider  his 
I  decision  in  the  case,  and  may  record  a  judg- 
I  menton  the  facts  which  are  at  issue  between 
\  the  parties. 


The  22nd  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Jnuna-wftsil-bakee  papers  —  Evidence  —  Pre- 
samption  of  uniform  rent— Section  4,  Act  X., 

Case  Xo.  2078  of  1867  under  Act  X.  of  1859. 

Sptcial  Appeal  from  a  decision  passed  by  the 
Oficiating  Additional  Judge  of  Hoogh- 
U\  dated  the  jist  May  i86y,  affirming  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  27th  June 
1866. 

Shib  Pershad  Doobey  (Defendant), 
Appellant, 

versus 

Proroothotiath  Ghose  and  others  (Plaintiffs), 
Respondents, 

Bahoos  Opender  Chunder  Base  and  Poor  no 
Chunder  Shome  for  Appellant. 

Bohoi  Dehendro  Narain  Bose  and  Bykunl- 
I  nath  Paul  for  Respondents. 

I      Held  in  a  suit  for  enhancement  of  rent  that /[wmma- 

'    ^H'hakee  papers,  when  produced  by  the  zemindar  at 

;    *«  citation  of  the  defendant  himself,  were  not  merely 

<W|ohoratiV€,but,  under  Section  4,  Act  X.,  1850,  good 

ud  lofficient  evidence  as  against  the  latter  in  rebutting 

*«  presumption  under  Section  4,  Act  X.,  1859. 

Kmp,  J, — This  was  a  suit  for  enhance- 
ment Both  the  Lower  Courts  have  decreed 
*«  plaintiffs'  suit.  The  Judge  found  that 
^  presumption  in  favor  of  the  ryot  (the 
^fendant),  **  that,  as  the  rent  had  not  been 
^ngcd  in  the  period  of  20  years  before  the 
<jw«encement  of  the  suit,  it  must  be  held 
ttet  the  land  was  held  at  that  rent  from  the 
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time  of  the  Permanent  Settlement/'  was 
rebutted  by  the  evidence  filed  by  the  plaint-* 
iff  (the  zemindar).  This  evidence  consists  of 
jumma-wasil'bakee  papers,  which  show  that 
the  rent  varied  in  1227  and  in  1229,  and  that 
the  creation  of  the  defendant^  tenure  was 
of  a  date  long  subsequent  to  the  perpetual 
settlement. 

It  has  been  pressed  upon  us  very  ear- 
nestly by  the  pleader  for  the  special  appel- 
lant, who  has  certainly  argued  the  case 
for  his  client  with  great  ability,  that  these 
jumma-wasiUbakee  papers  are  only  corro- 
borative evidence,  and  that  they  are  not  in- 
dependent proof  of  the  facts  stated  therein. 
A  decision,  amongst  other  decisions  of  this 
Court,  published  in  Volume  VIIL,  Weekly 
Reporter,  page  280,  has  been  quoted  by  the 
pleader.  The  circumstances  of  that  case  are 
ver}'  different  from  those  of  the  present  case. 
In  the  case  before  us,  the  jumma-wctsiU 
bakee  papers  are  not  produced  by  the  ze- 
mindar, but  he  was  cited  to  produce  them 
by  the  defendant  himself  who  relied  upon 
them.  They  were  also  attested,  and  there- 
fore, in  ouc  opinion,  these  junima-wasiU 
bakee  papers  are  good  and  sufficient  evidence, 
and  do  rebut  the  presumption  under  Section 
4  of  Act  X.  of  1859.  The  defendant,  who 
adduced  this  evidence  and  relied  upon  it, 
cannot  be  permitted  to  take  advantage  of 
it  in  as  far  as  it  helps  his  case,  and  to  ignore 
it  to  the  extent  to  which  it  is  against  his 
interest. 

Then,  it  is  said  that  these  jumma-wasiU 
bakees  show  a  variation  of  only  a  few  annas, 
and  rulings  of  this  Court  have  been  shown 
to  us  to  the  effect  that  a  variation  of  only 
a  few  annas  in  the  jumma  is  not  suffi- 
cient to  destroy  the  presumption  arising 
under  Section  4.  But  these  fumma-wasil- 
bakees  prove  something  further  than  a  mere 
variation  of  a  few  annas  in  the  jumma. 
They  prove  that  the  jumma  of  the  defendant 
was  fixed  at  a  period  much  later  than  the 
time  of  the  Perpetual  Settlement,  atad  this 
fact  alone  is  sufficient  to  rebut  the  presump- 
tion  under  Section  4. 

Then  it  is  said  that  the  defepdant's  objec- 
tion with  reference  to  2  beegahs  1 5  cottahs  be- 
ing lakhiraj  is  not  decided  by  the  Judge,  but 
we  find  that  this  plea  was  not  taken  in  the 
Court  of  first  instance,  and  on  the  question  of 
rates  there  is  no  objection  in  the  petition  of 
appeal  to  the  Judge. 

We,  therefore,  dismiss  this  special  appeal 
with  costs. 
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The  22nd  July  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Sale  of  land — Non-i^yment  of  purchase-money 
— Giving*  and  re-taking  possession. 

Case  No.  2429  of  1867. 

Special  Appeal  from   a  decision  passed  by  \ 
the  Principal   Sudder  Ameen  of  Nuddea, 
dated  the  26th   June    i86y^   reversing  a 
decision  passed  by  the  Moonsiff  of  Kooshiea^ 
dated  the  2$th  January  i86j. 

Prem  Soonduree  Dossia  (Plaintiff), 

Appellant, 

versus 

Grish  Chunder  Bhuttacharjee  and  others 

(Defendants),  Respondents, 

Mr,  J,  S,  Rochfort  and  Baboo  Sreenath 
Banerjee  for  Appellant. 

No  one  for  Respondents. 

A  party  selling  land  may  refuse  to  give  delivery  until 
the  consideration  is  paid ;  but,  having  given  delivery,  he 
has  no  right  to  re^take  possession,  and  pay  himself  the 
purchase-money  out  of  the  usufruct. 

Phear,  J, — In  this  case,  the  plaintifif 
purchased  of  the  defendant  the  lands  in  suit, 
and  obtained  possession  of  them  from  him. 
Afterwards,  on  the  ground  that  the  plaintiff 
had  not  paid  the  purchase-money  for  these 
lands,  the  defendant  re-took  possession,  and 
still  holds  possession  against  her.  The 
Lower  Appellate  Court  has,  in  substance,  de- 
cided that  the  defendant  is  entitled  thus  to 
hold  possession  of  those  lands,  until  by  the 
usufruct  he  shall  have  paid  himself  the 
amount  of  the  purchase-money. 

It  seems  to  us  that  this  decision  is  erro- 
neous. No  doubt,  had  the  defendant  never 
parted  with  his  possession  of  the  lands  to 
the  plaintiff  under  the  purchase,  he  might 
have  refused  to  give  delivery  until  the  con- 
sideration was  paid;  but  having  given 
delivery  to  the  plaintiff,  her  title  and  her 
right  to  possession  thereupon  became  com- 
plete, and  in  every  thing  that  the  defendant 
has  done  since,  he  has  been  a  trespasser 
and  wrong-doer.  His  right,  even  in  the 
first  in8tance,,,was  not  a  right  to  repay  the 
amount  out  of  the  usufruct  of  the  property, 
but  merely  to  withhold  delivery  of  posses- 
sion until  the  purchase- money  was  paid. 
After  he  had  given  over  the  property,  he 
probably  had  the  right  to  claim  that  the 
land  should  be  treated  as  security  for  the 
unpaid  purchase-money ;  and  to  realize  this, 
he  should  have  to  come  into  Court  to  obtain 


an  order  that  it  should  be  sold ;  but  he  had 
no  right  of  his  own  act  to  oust  the  plaiatiS 
from  her  rightful  possession. 

The  decision  of  the  Lower  Appellate  Coort 
is,  in  our  opinion,  wrong,  and  must  be  re- 
versed. The  plaintiff's  suit  must  be  decreed, 
and  she  must  have  her  costs  both  in  tbit 
Court  and  ii^  the  Lower  Appellate  Court. 


The  22nd  July  1868. 

Present  : 

The  Hon'bie  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 


Ekramamali^ 
ro-forma  defendant. 


Onus  proband!— Joint  property 
Canse  of  action  —  Pro-form 

Case  No.  50  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Nuddea,  datii  the 
jist  August  186 y,  affirming  a  decision 
passed  by  the  Principal  Sttdder  Ameen 
of  that  District,  dated  the  i8th  Septem- 
ber /866, 

Ram  Chunder  Mitter  (Defendant),  Appellant^ 

versus 

Kisto  Kaminee  Dossee  (Plaintiff)  and  another 
(Defendant),  Respondents, 

Baboos  Onookool  Chunder  Mookerjee  and 
Bama  Churn  Banerjee  for  Appellant. 

Baboos  Ashoolosh  Chatter jee  and  Grish 
Chunder  Moolierjee  for  Respondents. 

A  plaintiff  suing  for  a  share  of  certain  joint-property 
I  which  she  claimed  under  a  family-arrangement  sud  to 
have  been  reduced  to  writing  as  an  ekramamab,  and 
upon  the  happening  of  the  necessary  conditions,  it  was 
HELD  that  the  rules  with  regard  to  the  onus  of  prod 
which  are  applicable  to  a  suit  for  a  share  of  joint-family 
property  were  not  directly  applicable,  and  the  plaiatiff 
was  bound  to  give  some  prima  facie  proof  of  her  caose 
of  action. 

Held  that  in  such  a  case  plaintiff's  ri^ht  to  soe  wouU 
accrue  after  the  date  of  the  ekramamah. 

Where  a  party  is  made  a  defendant  without  a  cause 
of  action  bemg  alleged,  his  co-defendant  should  not  be 
made  to  pay  his  costs,  which  should  be  paid  by  the 
plaintiff. 

Phear,  J, — We  think  it  very  clear  that 
the  Court  of  first  instance,  and  therefore 
the  Lower  Appellate  Court,  had  no  jurisdic- 
tion to  try  the  plaintiff's  claim  to  the  move- 
able property.  Consequently,  so  far  as  the 
decrees  of  the  Lower  Courts  concern  that 
property,  they  must  be  reversed,  and  the 
plaintiff's  suit  dismissed.  The  defendant 
I  must  be  paid  his  costs  in  proportion  to  lb« 
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;  nJae  of  that  property  in  all  the  Courts  by 
:  the  plaintiff. 

;    As  regards  the  immoveable  property,  the 
IfiAtnre  of  the  plaintiff's  suit  is  very  clearly 
I  set  out  and  described  in  the  first  part  of 
i  the  judgment  of  the  Lower  Appellate  Court. 
[h  appears  from   that   description  that  the 
I  plaintiff's  cause  of  adion  was  special.     She 
Ittid  that  a  certain  mehal,  the  joint-property 
of  three  brothers,  was  in  Bysack  1262,  by  an 
arrangement  between  those  brothers,  settled 
iipoQ  certain  purposes.     Amongst  others,  a 
[Ooe-foarth  share   of  the  income  of  it  was 
'assigned  as  a  provision  for  certain  ladies  of 
llbe family,  and  for  the  expenses  of  idols.  The 
management    of   the  property   was   in    the 
mgtber's  hands,    and   there  was   further   a 
coodiiion  that,  should  any  of  the  ladies  for 
whose  maintenance  the  share  was  assigned 
4c,  her  share  of  the  property  should  revert 
to  the   three    brothers    equally.     And   the 
plaintiff  goes  on  to  say  that  these  arrange- 
ments in  respeft  of  this  mehal  were  reduced 
in  writing  iu  the  shape  of  an  ekrarnamah. 
She  now  comes   into   Court   to  claim  the 
share  to  which  her  husband   was   entitled 
,xk  this  mehal,  under  the  arrangement  which 
she  said  had  thus  taken  place,  and  upon  the 
happening  of  the  necessary  conditions. 

From  this,  I  think  it  sufficiently  obvious 
that  she  does  not  sue  upon  the  ordinary  al- 
legation that  the  property,  a  share  of  which 
Ac  claimed,  was  joint-family  property  hiiher- 
,  to  undivided.  Consequently,  those  rules  with 
regard  to  the  onus  of  proof  which  have  been 
W  down  as  applicable  to  such    a  case, 
namely,  a  case  where  the  plaintiff  is  suing 
fcr  a  share  of  joint-family    property,   are 
»ot  diredly  applicable   in   this  case.     The 
plaintiff   must,    in    short,    like    any    other 
plaintiff,  give  some  primd-facie  proof  of  the 
prticular  canse  of  adion  upon  which  she 
las  chosen  to  come  into  Court.     I  think, 
therefore,  that  the  Lower  Appellate   Court 
I  »  wrong  in  saying  that  the  onus  of  proving 
his  case  fell  here  upon  the  defendant.     It 
««CBi8  to  me  that,  until  the  plaintiff  had  given 
sj'ne  legal  evidence  of  the  ekrarnamah  and 
w  the  happening  of  the   events    after    the 
cxecaiioD  of  the  ekrarnamah,   sufficient    to 
entitle  her,  in  the  character  in  which  she 
speared  in  Court,  to  claim  a  share  in  the 
Property  settled  by  that    ekrarnamah,    the 
wcndant  ought  not  lo^have  been  called 
opon  to  prove  his  case  at  all.     With  this 
^\  I  think  that  the  objedion   made  by 
«e  special  appellant,  to  the  effect  that  the 
L    H>wtr  Appellate  Court  had  erred  in  throw- 
ing the  burden  of  proof  upon  the  defendant, 


is  correct,  and  must  be  upheld.  It  follows 
that  the  plaintiff's  suit,  so  far  as  regards* 
her  claim  to  the  immoveable  property  in 
question,  has  not  been  properly  tried,  and 
the  case  must  be  remanded  to  the  Lower 
Appellate  Court  for  re- trial. 

If  I  am  right  in  saying  that  the  plaintiff's 
cause  of  action  is  founded  on  the  ekrar 
which  she  herself  puts  forward  as  its  basis, 
it  follows  that  her  right  to  come  into  Court 
to  sue  for  the  property  necessarily  accrued 
after  the  date  of  the  ekrarnamah ;  and  as 
she  says  that  that  date  was  in  Bysack  1262, 
it  follows  that  the  cause  of  action  upon 
which  she  sues  accrued  within  \i  years  of 
the  date  of  bringing  her  suit ;  and,  therefore, 
I  think  that  the  special  appellant's  objection, 
on  the  ground  that  the  Lower  Appellate 
Court  has  erred  in  saying  that  the  suit  is  not 
barred,  cannot  be  maintained. 

The  special  appellant  also"  objected  that 
the  first  Court  did  not  do  its  duty  in  regard 
to  compelling  the  attendance  of  certain  wit- 
nesses who  had  been  named  by  him;  but 
after  consideration  of  the  arguments,  and  the 
acts  which  have  been  adduced  before  us,  we 
think  that  there  was  no  such  fault  on  the 
part  of  the  Lower  Court  in  this  respect  as 
to  constitute  a  defect  in  the  investigation, 
and  to  call  for  the  mterference  of  this  Court 
in  special  appeal. 

The  special  appellant's  last  objection  is 
that  he  ought  not  to  have  been  made  liable 
for  the  costs  of  a  co-defendant  whom  the 
plaintiff  terms  a  pro-formd  defendant,  and 
against  whom  she  has  not  alleged  any  cause 
of  action  in  her  plaint.  We  think  this  ob- 
jection is  good.  If  the  plaintiff  made  a 
person  a  defendant  without  even  going  to 
the  extent  of  alleging  a  cause  of  action,  still 
less  proving  one  against  him,  certainly  it 
was  most  improper  that  the  Court  should 
make  his  co-defendant  pay  his  costs.  It 
seems  to  us  that  the  proper  course  would 
have  been  to  dismiss  the  plaintiff's  suit  as 
against  that  unnecessary  defendant,  and  to 
make  the  plaintiff  pay  his  costs ;  and  accord- 
ingly we  think  it  right  to  order  that  the 
present  suit  be  dismissed  as^  against  Tara 
Chunder  Mitter,  and  that  the  plaintiff  do  pay 
his  costs  in  all  the  Courts. 

On  the  whole,  as  I  have  already  said,  we 
think  that  the  case  must  be  remanded  for 
re-trial  as  to  the  plaintiff's  claim  to  the  im- 
moveable property,  and  it  must  be  tried  upon 
the  evidence  which  is  already  upon  the  re- 
cord. The  costs  of  the  remaining  defendants 
will  follow  the  result  of  the  remand. 
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The  asrd  July  1868. 

» 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Registratioa— Deed  of  sale— Act  XX., 

1866. 

i>pecial  Appeal  from  a  decision  passed  by  the 
Second  Principal  Sudder  Ameen  of  the  2^- 
Pergunnahsy  dcUed  the  2nd  November  i86y, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  Baraset^  dated  the  i^th  February 
i86j. 

Mofuzel  Hossein  (Intervenor),  Appellant, 

versus 

Golam  Ambiah  (Plaintiff),  Respondent, 

Baboo  Poorno  Chunder  Shome  for  Appellant. 

Baboos  Debeudur  Chunder  Ghose  and  Ashoo- 
tosh  Dhur  for  Respondent. 

An  unregistered  contra<5l  of  sale,  though  not  such 
as  absolutely  to  require  registration  according  to 
Se(5lion  49,  k<\  XX.,  ij>66,  in  order  to  be  admissible  as 
evidence  (even  if  sufficiently  complete  to  pass  rights 
of  property  from  the  vendor  to  the  purchaser),  cannof 
have  any  priority  against  any  other  authentic  instru- 
ment of  conveyance  executed  afterwards  by  the  vendor, 
and  duly  registered. 

Phear,  7.— Ik  this  case,  it  appears  that  one 
Abdool  Wahid,  the  first  defendant,  being 
owner  of  certain  properly,  after  entering  into 
a  contract  of  sale  of  the  property  with  the 
plaintiff,  sold  it  again  to  the  other  defendant. 
The  contrad  of  sale,  whatever  it  was,  be- 
tween the  plaintiff  and  the  vendor  (defendant) 
was  not  registered,  and  it  seems  that  it  was 
not  of  such  a  charafter  as  absolutely  to  re- 
quire registration  according  to  the  provisions 
of  Seftion  49,  Aft  XX.  of  1866,  in  order 
that  it  should  be  admissible  in  evidence,  but 
the  kobalah  under  which  the  special  appel- 
lant purchased  was  duly  registered,  and  after 
the  registratioh,  the  special  appellant  obtained 
possession  of  the  property  from  the  vendor. 
Upon  this  having  occurred,  the  plaintiff 
brought  the  present  suit  against  the  vendor 
(defendant),  seeking  specific  performance  of 
his  contradl.  The  present  special  appellant 
then  intervened,  and  was  made  a  defendant 
by  the  Court  under  the  provisions  on  that  be- 
half of  Seftion   73  of  the  Civil  Procedure 


Code.  The  Lower  Appellate  Court  has 
given  the  plaintiff  a  decree  against  both  the 
defendants.  The  vendor  (defendant)  makes  no 
remonstrance  against  this,  but  the  second 
purchaser  (defendant)  now  appeals  specialty; 
to  this  Court.  \ 

It  appears  to  me  that  the  addition  of  thd 
special  appellant  as  a  party  to  the  case  wail 
not  called  for,  but  I  cannot  go  to  the  length 
of  saying  that  it  was  an  improper  exercise  of 
discretion  on  the  part  of  the  first  CourU  ^\^ 
however,  the  intervenor  has  thus  become  a 
defendant  on  the  record,  the  question  betweoi 
him  and  the  plaintiff  in  the  suit  is  simp^ 
this,  namely,  whether  or  not  the  plaintiC 
makes  out  as  against  him  such  a  title  tor 
the  property  as  gives  him  (the  plalntrff)  a^ 
right  to  a  decree  for  possession.  The  spe^ 
cial  defendant  says  that  the  plaintiff's  al* 
leged  purchase  is  not  established  by  the  evi- 
dence, and  it  would  seem  from  the  ffnding  cC 
fad  stated  by  the  first  Court  in  its  judgmenl 
to  be  very  doubtful,  indeed,  whether  the 
transadion  between  the  plaintiff  and  tilt 
vendor  (defendant),  upon  which  the  phuntUI 
relies,  really  did  amount  to  a  sale  of  the  piQ^ 
perty;  whether,  in  short,  it  passed  any  pcoi? 
prietary  rights  to  the  property  or  not.' 
But  assuming  that  it  was  sufficiently  cow 
plete  to  pass  from  the  vendor  (defendant)  t^ 
the  plaintiff  rights  of  property  as  between 
those  two  persons,  still,  inasmuch  as  it  wat 
not  registered,  it  seems  to  us  that,  by  ii|| 
operation  of  Sedion  50,  Ad  XX.  of  iS6ti^ 
it  cannot  have  any  priority  as  regards  the 
property  comprised  in  it  against  any  other 
authentic  instrument  of  conveyance  execute^ 
afterwards  by  the  vendor  (defendant),  anA 
duly  registered.  It  follows,  then,  thai  tfaf 
plaintiff's  title  from  the  vendor  (defendant^ 
traced  as  it  is  through  an  unregistered  in* 
strument,  cannot  prevail  against  the  defend^ 
ant's  title,  which  is  deduced  from  ihe  saw 
owner  under  a  duly  registered  kobalalw: 
Treating,  therefore,  as  we  have  already  saidt; 
we  must,  the  question  between  the  platntiC 
and  the  special  appellant  as  if  it  arose  in  a 
suit  brought  by  the  plaintiff  against  the 
special  appellant  to  recover  the  property  ia 
suit,  the  plaintiff  has  not  made  out  that  he  it 
entitled  to  succeed. 

In  this  view,  the  decision  of  the  Prin- 
cipal Sudder  Ameen  is  erroneous  in  law,  and 
must  be  set  aside^s  between  these  two  par-  \ 
ties  only.  As  regards  the  plaintiff  and  the 
vendor  (defendant),  it  will  remain  undisturbed. 
The  special  appellant  must  have  his  coets  . 
in  this  Court  and  in  the  Lower  ADpellatc 
Court.  .  ^^ 
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The  25rd  July  1868. 

Present: 

Tbe  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

jirisdiction-'Sectioii  23,  Act  X.,  1859— Registra- 
^   tion  in  zemindar's  sherishta— Section  i,  Civil 
Procedure  Code. 

Case  No.  3078  of  1867. 

^ficial  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/  Nuddea^  dated 
the  20th  August  i86y,  reversing  a  decision 
passed  by  the  Moons  iff  of  Chooadangah, 

i  dattd  the  20th  May  i86y. 

■MadhubChunder  Paul  and  others  (Plaintiffs), 

Appellants^ 

vet  sus 

Mr.  A.  Hills  and  another  (Defendants), 
Respondents, 

Bdfjo  Anund  Gopal  Palit  for  Appellanis. 
No  one  for  Respondents. 

The  jurisdiction  given  to  Collectors  by  Section  23, 

tiS59»is  not  exclusive,  but  concurrent,Civil  Courts 

ig  cognizance    under  Section   t.  Civil  Procedure 

,of  an  suits  to  enforce  a  rieht  of  a  civil  nature, 

that  cognizaoce  is  expressly  barred. 

Phtar,  J, — ^We  think  the  Principal  Sudder 
Ameeo  is  wrong  in  holding  that  the  Civil 
Coon  had  no  jurisdiction  to  entertain  the 
•■bject  of  this  suit.     Section  27,  Act  X.  of 
rt39,  gives  to  the  transferree  of  a  permanent 
Inmsferable  interest  in  land  the  right  to  have 
his  name  registered  in  the  sherishta  of  the 
MDindar  in  the  place  of  that  of  his  vendor ; 
IRd  cver>'  zemindar  is  bv  the  same  Section 
icquired  to  admit  to  registry,  and  otherwise 
^e  effect  to>  all  such  transfers  when  made  in 
|ood  faith.    There  can  be  no  doubt  that,  if 
Ibc  Section   stopped   there,   the  transferree 
Ktmld  be  entitled  to  come  into  a  Civil  Court 
to  enforce  the  right,  if  necessary,  which  the 
Sectiop  gives  him.     But  the  Section  goes  on 
to  say  that,  if  any  zemindar  refuses  to  admit 
'to  registry,  and  so  on,  the  transferree  may 
'ttake  application  to  the  Collector,  and  the 
Cdlectoi  shall  enquire  into  the  case,  and 
.  |»»  the  requisite  orders.      The .  Principal 
Sndder  Ameen  is  of  opinion  that  these  words 
bare  the  effect  of  giving  jurisdiction  to  the 
,  Collector,  and  to  the  Collector  exclusively,  to 
otertaiQ  the  question  of  right  arising  under 
Ihi  Section,  and  has  upon  that  ground  dis- 
>riattd  the  plaintiff's  siltt.      But  the    first 
SccQon  of  the  Civil  Procedure  Code  enacts 
ihat  the  Civil  Courts  should  take  cognizance 
<rf  dl  suits  of  a  civil  nature,  with  the  excep- 
^   tion  of  suits  of  which  their  cognizance  is 
i  bantd  by  any  Act  of  Parliament,  &e.    Now, 


the  right  given  by  Section  27  is  undoubtedly 
a  right  of  a  civil  nature,  and  therefore* 
the  Civil  Courts  have  cognizance  of  all  suits 
necessary  for  the  purpose  of  enforcing  such 
a  right,  unless  that  cognizance  is  barred  ex- 
pressly. But  the  words  of  Section  27,  which 
give  a  power  to  the  Collector  to  entertain 
suits  of  this  kind  and  to  determine  them,  do 
not  bar  the  jurisdiction  of  the  Civil  Courts,  in 
this  respect  differing  from  other  parts  of 
Act  X. ;  as  for  instance  Section  23,  in  which 
exclusive  jurisdiction  is  in  certain  cases  given 
to  the  Collector,  and  agreeing  with  Sections 
of  the  same  Act  in  which  the  jurisdiction  to 
be  given  to  the  Collector  is  not  exclusive,  but 
concurrent. 

We  think,  therefore,  that  the  decision  of 
the  Principal  Sudder  Ameen  must  be  revers- 
ed, and  as  the  Principal  Sudder  Ameen  has 
found  all  the  facts  necessary  for  a  determi- 
nation of  the  case  in  favor  of  the  plaint- 
iff, we  direct  that  the  plaintiff's  suit  be 
decreed.  The  plaintiff  must  have  his  costs 
both  in  this  Court  and  in  the  Lower  Appel- 
late Court. 


The  24ih  July  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Maci)herson,  fudges, 

Butwarra-papers — Evidence. 

Cases  Nos.  1163  to  1165  of  1868  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
fudge  of  East  Burdwan^  dated  the  8th 
February  1868^  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated  the  j/st  October  i86y, 

Drobo  Moyee  Gosmanee  (Plaintiff j, 
Appellant, 

versus 

Dhurmo  Doss  Koondoo  (Defendant), 
Respondent. 

Baboo  Otool  Chunder  Mookerjee  for  Ap- 
pellant. 

Baboos  Kishen   Succa  Mookerjee  and    Urn- 
bika  Churn  Banerjee  for  Respondent; 

Butwarra-papers  are  only  evidence  of  the  propor- 
tionate assessment  of  Government  revenue  payable  by 
proprietors  after  partition  ;  not  evidence,  binding^  ryots 
as  to  what  holdmgs  are  theirs,  or  what  their  areas, 
rates,  or  periods  of  occupancy. 

Bayley,  J. — We  are  of  opinion  that  these 
three  appeals  must  be  dismissed  with  costs. 
It  is   quite   cleSr  that   the   butwarra-papers 
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^are  only  evidence  as  respects  the  propor- 
tionate assessment  of  the  Government  reve- 
nue which  proprietors  shall  pay  after  the 
partition  of  their  estates,  and  therefore  can 
be  no  evidence  binding  ryots  as  to  what  hold- 
ings are  those  of  particular  ryots,  or  what 
may  be  the  areas,  or  rates,  or  periods  of 
occupancy. 

It  is  pressed  upon  us  that  the  tenure  in 
dispute  could  not  be  a  decennially-settled 
tenure,  for  in  that  case  it  would  have  been 
entered  in  the  butwarra-papers ;  but  as  we 
have  said  before  that  the  butwarra-papers 
are  no  evidence  against  the  ryots  in  this 
case,  this  ground  is  futile. 

In  regard  to  the  last  point,  viz.,  that  the 
dakhilahs  have  not  been  attested,  it  seems 
quite  clear  to  us,  from  the  express  terms  of 
the  judgment  of  the  Lower  Appellate  Court, 
that  the  only  case  put  forward  by  the  appel- 
lant before  that  Court  was  that  the  butwar- 
ra-papers should  have  been  received  as  evi- 
dence. The  three  appeals  are,  therefore,  dis- 
missed with  costs. 


The  24th  July  1868. 
Present : 

The  Hon'ble  J.  JJ.  Phear  and  C.  Hobhouse, 

Judges, 

Onus  proband! — Joint-family  property — Legal 
presumption — Hindoo  law. 

Case  No.  769  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  SaruUy  dated 
the  2glh  November  i86y,  reversing  a  deci- 
sion passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  loth  December  1866, 

Sheo  Golam  Sing  (Plaintiff),  Appellant, 

versus 

Burra  Sing  and  others  (Defendants), 
Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Ubinash  Chunder  Banerjee  for 
Respondents. 

In  a  suit  to  recover  property  on  the  ground  that 
it  was  purchased  as  the  vendor's  undivided  share  in 
the  joint-family  property  of  three  brothers,  where 
defendants  averred  that  it  was  the  self-acquired  pro- 
perty of  the  elder  brother,  who  was  not  plaintiff's 
vendor — 

Held  that  the  plaintiff  was  bound  at  least  to  show 
that  the  defendants  constituted  a  joint  family,  and 
that  they  had  enjoyed  the  piup^ty  jointly  at  some 


pe/iod  since  its  acquisition.    The  single  fact  of  afj 
1  iving  joint,  or  in  commensalityy  is  not  eiicia|i;li  to 
a   presumption   in  law  ^  that  property  acquired  by 
individual  member  is  joint. 

Phear,  J, — ^The  first  objection  of 
'special  appellant  to  the  judgment  of 
Lower  Appellate  Court  is  this-  **That 
"  Lower  Appellate  Court  has  thrown 
''burden  of  proof  with  regard  to  the  q 
*'tion  of  separation  on  the  wrong  par! 
"that  is,  your  petitioner.  It  was  for 
"defendants  to  prove  their  plea," 
objection  really  goes  to  the  root  of  the  w 
contest,  for,  if  it  cannot  be  maintained, 
decision  of  the  Principal  Sudder  A 
must  remain  good  against  the  plaintifi. 
amounts  to  this,  that,  whereas  the  Princi 
Sudder  Ameen  has  come  to  the  concl 
that  the  plaintiff  has  not  proved  liis 
this  objection  urges  that  it  was  not  for 
plaintiff  to  prove  his  case,  but  for  the  di 
fendant  to  establish  his  defence.  And 
reason  why  the  burden  of  proof  is  not 
rest  upon  the  defendant,  who  is  resistin; 
rather  than  upon  the  plaintiff,  who  ii 
making  the  claim,  is  remarkable.  The  plaioSii 
iff  says  that  he  is  entitled  by  purchase  Ifli 
the  property  of  one  of  three  brothers,  an^ 
alleging  that  the  land  which  is  the  subject 
of  suit  is  the  joint- family  property  o€  the 
three  brothers,  he  seeks  to  recover  fail 
vendor's  undivided  share  in  it.  The  de- 
fendants entirely  deny  that  the  lands  belong 
to  the  brothers  jointly,  and  on  the  contmy 
aver  that  it  was  the  self-acquired  propcrtj ; 
of  the  elder  brother,  who  was  not  the  vendor  | 
of  the  plaintiff.  Upon  this  statement,  tbej 
plaintiff's  pleader  argues' that  the  plaintiffi^ 
ca^e  is  made  out,  for  he  maintains  that  the  | 
brothers  must  be  presumed  to  be  living  jointljr  | 
until  the  contrary  is  proved,  and  farther  that  I 
all  property  acquired  by  one  member  of  a 
joint  family  must  be  presumed  to  be  ac- 
quired for  the  benefit  of  the  whole  jintil  it 
is  shown  to  be  otherwise. 

We  have  looked  as  carefully  as  we  can 
through  the  later  decisions  of  the  Sudder 
Court  and  of  this  Court,  but  we  can  find  no- 
thing which  goes  any  way  towards  support* 
ing  this  position.  It  is,  no  doubt,  laid  down 
in  many  cases  that  the  normal  conditicm 
of  a  Hindoo  family  is  joint.  Therefore,  start- 
ing with  the  fact  of  a  family  being  joint,  it 
must  be  presumed  to  afterward^  remain  joint, 
unless  some  proc^of  a  subsequent  separation 
is  given.  Also  that,  where  property  is 
shown  to  have  been  once  joint-family  pro- 
perty, it  is  presumed  to  remain  the  joint- 
property  of  all  the  members  of  the  joint- 
family,  ^until   something    to  the  contrary  ii 
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l^wn.    But,  OD   the  other  hand,  there  is 
re  than  one  case  which  lays  down  that 
single  fact  of  a  family  living  joint  or  in 
imensality  is  not  enough  to  raise  a  pre- 
iptioD  in  law  that  property  acquired  by 
iodividDal  member  of  that  family  is  joint 
To  render  it  joint  property,  the 
sideration  for  its    purchase    must  have 
seded  either  out  of  ancestral  funds  or 
been  produced  out  of  joint  property  or  by 
labour.  But  neither  of  these  alternatives 
matter  of  legal  presumption.     It  can  only 
brought  to  the  cognizance  of  a  Court  of 
dee  in  the  same  way  as  any  other  fact, 
lely,  by  evidence;  consequently,  whoso- 
rs  interest  it  is  to  establish  it,  he  must 
luce  the  evidence. 

In  the  case  reported  by  Mr.  Sutherland, 
Bench  decisions,  page  57,  the  Chief 
ice  in  delivering  judgment  remarks : 
It  was  contended  that  as  the  two  brothers 
in  commensality  the  presumption  was 
their  property  was  joint."  On  this  point, 
goes  on  to  say,  the  rule  is  correctly  laid 
in  certain  cases  which  he  mentions  and 
ng  these  is  the  decision  of-  the  Sud- 
Court,  reported  in  Sudder  Dewanny 
dawlnt  decisions,  1852,  page  3;  and  on 
ing  to  the  report  of  the  judgment 
re  given,  we  find  the  Court  saying : 
[•"The  onus  probandi  in  this  case  appears 
I? to  us  to  be  clearly  on  the  plaintiff.  By 
\  his  own  admission,  the  properties  in  dispute 
^•wcre  not  acquired  by  the  use  of  the 
patrimonial  funds,  nor  have  the  defendants 
** ever  acknowledged  that  they  were  acquired 
"bj  the  joint  exertions  and  aid  of  the 
"plaintiff  and  his  father.  It  was,  therefore, 
*fot  the  plaintiff  to  prove  his  own  allega- 
"tions  as  to  the  original  joint  interest  in  the 
^purchase  of  the  properties.  The  mere 
**  circumstance  of  the  parties  having  been 
^'imited  in  food  raises  no  such  sufficient 
*' presulnption  of  a  joint  interest  as  to  relieve 
"the  plaintiff  from  the  onus  of  proof." 

•  It  seems  to  us  upon  those  authorities,  and 

certainly  upon  the  reason  of  the  thing,  that 

IJ*  Plaintiff,  coming  into  Court  to  claim  a 

H»xe  in  property  as  being  joint-family  pro- 

P*ny,  must  lay  some  foundation  before  he 

ojn  succeed  in  his  suit.     He  must  at  least 

«how  that  the  defendants    whom   he  sues 

constitute  a  joint  family,  and  that  the  pro- 

Wy  in  question    becanft    joint   property 

when  acquired,  or    that    at    some    period 

^ce  its  acquisition   it  has    been    enjoyed 

jointly  by  that  famUy.     It  will  be  sufficient 

I  w  this   purpose    for    him    to    show   that 


the  family  of  which  the  defendants  came 
was  at  some  antecedent  period,  not  unrea-  * 
sonably  great,  living  joint  in  estate,  and 
that  the  property  in  question  was  either 
a  portion  of  the  patrimonial  estate  so  enjoyed 
by  the  family,  or  that  it  has  been  since 
acquired  by  joint  funds. 

In  this  case,  the  Principal  Sudder  Ameen 
has  found  that  the  plaintiff  has  given  no  proof 
of  the  family  being  joint,  beyond  the  admitted 
fact  of  three  persons  being  brothers ;  and  the 
plaintiff  has  also  given  no  sort  of  proof  that 
these  brothers  ever  were  living  in  the  joint 
enjoyment  of  any  property,  still  less  that  this* 
property  was  acquired  by  the  use  and  em- 
ployment of  any  joint  funds.  It  seems  to 
vm  that  he  was  entirely  right,  on  this  find- 
ing, to  dismiss  the  plaintiff's  suit*  without 
looking  further  into  the  case. 

The  appeal  will  be  dismissed  with  costs. 


The  2  4th  July  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Execution— Representatives  of  deceased  judg- 
ment-debtor—Procedure— Sections  203  and 
246,  Act  VIII.  of  1859. 

Case  No.  707  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  joth 
December  j86y,  affirming  a  decision  pass- 
ed by  the  Moonsiff  of  that  District ^  dated 
the  i^th  February  i86y, 

Shurfun  Bebee  (Defendant),  Appellanty 

versus 

The  Collector  of  Sarun  on  behalf  of  the 
Court  of  Wards  (Plaintiff),  Respondent. 

Messrs,    R.    R.    Twidale  and  C.   Gregory 

for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Juggoda- 
nund  Mookerjee  for  Respondent. 

Where  a  decree  is  passed  aj^ainst  certain  parties  as 
representatives  of  a  deceased  party,  it  can  only  be 
executed  against  the  property  ot  the<kitter,  unless  the. 
defendants  fail  to  satisfy  the  Court  that  they  duly 
applied  all  such  his  property  as  came  into  their  posses- 
sion, in  which  case  the  decree  may  be  executed  against 
property  belonging  to  the  defendants  to  the  extent  of 
the  deceased's  property  not  properly -applied  by  them. 
(Section  203,  Aa  VIII.,   1859.) 

The  provisions  of  Ad\  VIII.,  1 859,  relative  to  execution 
against  a  living  judgment  debtor  are  not  applicable 
after  he  is  dead.  By  his  death  his  property  passes 
from  him  ;  and  if  it  is  still  liable  for  the  debt,  the  trans- 
ferree  should  be  put  on  the  record  in  place  of  the  deceased 
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or  regnlariy  sued.     There  is  no  f^round  for  applying 
^  Section  246  to  him,  as  if  he  were  holdinjr  benamee  for 
the  dead  man. 

Phear,  J. — The  plaintiff  in  this  suit, 
alleging  that  he  is  owner  in  possession  of  one- 
third  of  an  8-annas  share  of  a  specified  mou- 
zah,  and  that  his  enjoyment  thereof  is  me- 
naced by  reason  of  the  defendant  having  at- 
tached it,  caused  it  to  be  sold,  and  then 
himself  purchased  it  in  execution  of  a  decree 
held  by  him  against  a  third  person,  prays 
for  a  declaration  of  his  (the  plaintiff's)  right 
of  ownership  and  possession. 

The  title  which  the  plaintiff  sets  up  is  as 
follows  : — 

The  8-annas  share  in  question  formerly 
belonged  to  one  Shahamut  Ali  Khan,  who  by 
two  deeds  made  in  the  years  1810  and  181 3 
respectively,  mortgaged  it  under  the  form 
of  a  conditional  sale  to  Hurchal  Oopadhya. 
Shahamut  had  three  sons,  Ilossein  Ali,  Soo- 
jat  Ali,  and  Nusserut,  and  in  181 9  he  sold 
nearly  all  his  property,  including  the  pre- 
mises mortgaged  by  the  deeds  of  18 10  and 
1813,  to  his  two  eldest  sons,  Hossein  Ali 
and  Soojat  Ali.  In  the  following  year, 
1820,  these  two  sons,  with  the  view  to  li- 
quidating their  father's  debts,  entered  into 
a  new  arrangement  with  Oopadhya,  and 
amongst  other  things  got  him  to  accept  a 
fresh  mortgage  from  them  of  the  8-annas 
share  in  lieu  of  the  original  two  mortgages 
of  the  same  given  in  18 10  and  181 3.  After- 
wards, namely,  in  1830,  Oopadhya  took  due 
steps  for  foreclosing  the  mortgage  against 
Hossein  and  Soojat,  and  obtained  his  final 
decree  for  foreclosure  in  1831.  Subsequent- 
ly to  this  again,  it  appearing  that  the  mouzah 
was  being  held  free  of  payment  of  Govern- 
ment revenue,  the  Government  resumed  it,  and 
in  1842,  amongst  other  mehals.  settled  the 
8-annas  share  with  Oopadhya's  widow  as" 
representing  the  proprietor,  her  late  husband, 
then  deceased.  From  Oopadhya's  widow, 
the  plaintiff  derived  by  purchase  the  one- 
third  of  the  8-annas  share  in  respect  of 
which  he  sues. 

The  case  put  forward  by  the  defendant  is 
certainly  very  remarkable.  With  one  ex- 
ception, he  scarcely  contravenes  the  plaint- 
iff's facts.  He  says  that  he  has  become  by 
purchase  the  holder  of  a  decree  which  was 
obtained  in  1836  against  the  heirs  of  Sha- 
hamut on  a  money-debt  of  the  latter,  and 
that  in  execution  of  that  decree,  he  in  1866 
caused  the  rights  and  interest  of  Nusserut 
(Shahamul's  third  son)  in  the  mouzah  in 
question  to  be  attached  and  sold,  and  at  that 


sale  he  himself  (the  decree-holder) 
the  purchaser.     Standing  thus  in  the 
of  Nusserut,  he  maintains  that  the  plaii 
has  not  made  out  a  right  to  possesston 
the  share  to  which  Nusserut,  as  one  of  Shj 
mut's  three  sons,  was  entitled  in  the  S-aai 
of  the  mouzah,  subject  to  the  first  inort{ 
transaction   of  1810  and  1813,  because 
sale   of  1819   was,    he  avers,    a    fraudol 
transaction  between  the  father  and  the 
elder  brothers:  and  the  foreclosure  eff« 
against  Hossein  and  Soojat  in  1831  could 
affect  Nusserut's  interests. 

It  appears,  further,  as  part  of  the  facts 
this  case,  that  when  the  property  in  suit 
attached  in  1866  at  the  defendant's  in< 
in  execution  of  his  decree  of  1836,  the 
sent  plaintiff  duly  preferred  his  claim  tt> 
under  the  provisions  of  Section  246  of 
VIII.  of  1859,  but  this,  claim  was 
allowed  by  the  Court  which  was  chi 
with  the  execution  of  the  decree.  Ai 
thereupon  the  plaintiff  brought  this  suit 
cannot  help  thinking  that  there  has  been  vi 
much  of  a  blunder  made  in  these  executit 
proceedings,  and  that  by  reason  thereof 
plaintiff  has  been  placed  in  a  false  positi 
He  and  his  predecessors  have,  by  the  adi 
sion  of  the  defendant,  been  in  the  enjoymenH 
this  property  as  of  right  for  nearly  ft 
years,  and  it  cannot  be  just  that  because 
defendant  has  chosen  to  seize  it  in  ez< 
tion  of  a  decree  against  a  third  person,  th^ 
plaintiff  should  be  reduced  to  the  necessity 
bringing  an  action  to  defend  his  possessioi 
and  for  that  purpose  to  prove  his  title  as  ]| 
he  were  seeking  to  get  it  out  of  the  han< 
of  one  who  was  de  facto  holding  it  with  a  pi 
sumptive  show  of  right.  The  truth  is,  as 
seems  to  me,  that  the  Court  which  issi 
process  of  execution  misapprehended  its  di 
in  that  respect.  The  decree  of  1836  wi 
passed  against  certain  defendants,  includii 
I  suppose,  Nusserut,  not  as  persons  iitdividaj 
ally  liable  thereunder,  but  representati\'es 
Shahamut.  Consequently,  by  the  presci 
law  which  regulates  the  execution  of  deci 
and  which  did  so  in  1866,  the  decree  conk 
be  executed  only  by  the  attachment  and 
of  property  of  the  deceased  Shahamut,  up1< 
the  defendants  failed  to  satisfy  the  Coi 
that  they  had  duly  applied  all  such  proper] 
ty  of  the  deceased  as  was  proved  to  hav^ 
come  to  their  possession,  in  which  case  lb< 
decree  might  be  ?xecuted  out  of  property  be] 
longing  to  the  defendants  to  the  extent  of  the"^ 
deceased's  property  proved  to  have  been  not 
properly  applied  by  them.  (See  Section 
203,   Aa    VIII.   of    1859.)  Now,  in   l86^ 
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the  decree  was  sought  to  be  executed, 
imut  had   been  dead  upwards  of  40 
and  it  is  literally  absurd  to  talk  of 
being  at  that  time  any  property  seiz- 
as  belonging  to  him.     It  remained  then 
the  execution-creditor  to  establish  that, 
the  death  of  Shahamut,  property  of  his 
to   the  defendants   which   had   not 
duly  applied  by  them.     Upon  his  suc- 
ling  in  doing  this,   he  would   become 
itled  to  ask  for  the  attachment  and  sale 
an  equal  amount  of  property  belonging 
the  defendant  or  defendants,  whom  he 
shown  to  be  guilty  of  such  misapplication, 
does  not  appear  that  any   step  of  this 
was  taken,  and,  therefore,  no  founda- 
has  been  laid  upon  which  the  execution- 
tor  ♦could   bd,se  his  claim  to  seize  the 
It,  title,  and   interest  of  his  judgment- 
tors  in  any  property.     Under  this  view  of 
facts,  he  ought  not  to  have  been  allowed 
9xit  and  sell  Nusserut's  rights  and  in- 
in  the  property  which  is  in  suit. 

But,  moreover,  when  the  decree  against 

rut  and  others,  representatives  of  Sha- 

Qt,  was  sought  to  be  executed  in  1866, 

mt  himself  had  long  been  dead ;  and 

supposing  that  his  own  property  was 

^nally  liable  to  satisfy  that  decree,  it  had, 

is  death,  passed  to  other  hands,  and  eifec- 

I7  changed    owners.      The    execution- 

itor's  sole  resource  would,  therefore,  be 

properly   of    Nusserut's    representatives 

the  like  hypothesis  as  to  misapplication 

property  of  Nusserut  come  to  their  hands, 

was  made  in  the  case  of  Nusserut  when 

ted    as     representative     of     Shahamut 

tions  2 10  and  2 1 1  of  Act  VIII.  of  1859); 

it  is  not  pretended  that  any  enquiry  has 

^  held  as  to  whether  or  not  any  assets 

Nusserut  ever  came  to  the  hands  of  his 

i^'^sentatives  now  on  the  record,  and,  if  so, 

to  whak  extent  they  were  rightly  applied. 

»M  truth  is  that  a  mistake  has  been  made 

ih  considering  that  certain  provisions  of  Act 

Till,  of  1859,  relative  to  obtaining  execution 

;w  a  decree  against  a  living  judgment-debtor, 

:*^  applicable  where  execution   is  sought 

wtcr  the  judgment-debtor  is  dead.     While 

the  man  is  alive,  property  belonging  to  him 

^y  be  in  the  hands  of  others  than  himself, 

™  hence  the  necessity  of  some  such  pro- 

'^^^s  as  those    of   Section   246  for    the 

P^i^^  of  preventing  evsilSion   and   frapd. 

^  by  the  fact  of  the  debtor's  death,  his 

P™P^y  passes  from  him.     It  may  be  that  it 

*|  ,inthe  hands  of  the  iransferree,  remain 

;  r^"  bahle  to  satisfy  the  deceased's  debts; 

^  "80,  the  transferree,  for  the  same  feason, 

Vol.  X, 


becomes  the  representative  of  the  deceased 
for  the  payment  of  those  debts,  and  the 
proper  mode  of  getting  at  such  property  of 
the  deceased  as  he  holds  is  to  put  him  on 
the  record  in  the  place  of  the  .deceased  in 
the  ordinary  mode  which  would  necessitate 
the  establishment  of  .his  representative 
character,  or  else  to  bring  a  regular  suit 
against  him.  There  is  no  ground  for  treat- 
ing him  as  if  he  were  holding  benamee  for 
the  dead  man,  and  therefore  no  ground  for 
acting  as  if  Section  246  applied. 

With  these  views,  and  indeed  on  the  state 
of  the  case  as  it  is  disclosed  by  the  represent- 
ations of  both  sides,  it  seems  to  me  that 
this  suit  should  be  dealt  with  as  if  the 
defendant  were  in  the  position  of  plaintiff 
seeking  to  establish  a  right  to  follow  the 
assets  of  Shahamut  into  the  hands  of  the 
present  holder,  and  to  take  them  in  satisfac- 
tion of  Shahamut's  debts.  The  onus  is  on 
him  to  make  out  that  he  has  an  equitable 
right  to  this  property,  which  originated 
either  at  the  death  of  Shahamut,  or  which 
sprung  up  in  consequence  of  the  decree 
against  Shahamut's  representatives,  and  has 
survived  the  alienations  of  the  last  30  or  40 
years,  so  as  to  enable  him  to  asserf  it  against 
the  present  plaintiff.  It  is  obvious  that  a 
task  of  this  kind  is  not  likely  to  be  an  easy 
one  under  any  circumstances.  But  in  this 
case,  the  defendant's  own  stofy  entirely  cuts 
the  ground  from  under  him.  He  does  not 
pretend  that  there  is  in  the  plaintiff's  hands 
any  property  which  can  be  unconditionally 
taken  in  satisfaction  of  a  decree  against 
either  Shahamut  or  Shahamut's  representa- 
tives. All  he  says  amounts  to  this,  namely, 
that  the  right  of  Nusserut  to  redeem  the 
property  in  suit  is. still  alive  ;  that  this  right  to 
redeem,  considered  as  a  beneficial  interest 
in  the  land,  is  liable  to  be  taken  in  execution 
of  the  decree  against  Shahamut's  represen- 
tatives ;  that  it  has  been  so  taken ;  and  that 
he  has  bought  it.  I  need  not  point  out 
that,  even  if  all  this  be  correct,  it  does  not 
give  the  defendant  a  title  to  the  property 
which  is  the  subject  of  contest.  According 
to  this  (his  own  account),  he  has  bought 
nothing  which  the  plaintiff  has.  He  has 
only  purchased  the  right  to  stand  in 
Nusserut's  shoes.  At  most,  this  gives  him 
a  right  to  sue  for  redemption,  and  he  has 
no  sort  of  claim  to  the  judgment  of  the 
Court  in  this  suit. 

For  these  reasons,  I  think  we  ought  not 
to  interfere  with  the  decision  of  the  Lower 
Appellate  Court,  and  that  this  appeal  should 
be  dismissed  with  costs. 
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The  24th  July  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Damag^ea— Losses  (past  and  prospective). 

'  Case  No.  747  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24'PergunnahSy  dated  the  ^oth 
December  186 Jy  modifying  a  decision  passed 
by  the  Principal  Sudder  Anieen  of  that  Dis- 
trict, dated  the  22nd  April  1866. 

Koomaree  Dossee  and  another  (Defendants), 

Appellants^ 

versus 

Bama  Soonduree  Dossee  (Pauper-plaintifF), 

Respondent. 

Baboos  Gopal  Lall  Mitter,  Debendro  Narain 
Bose^  and  Grish  Chunder  Ghose  for  Appel- 
lants. 

Baboo  Mohendro  Lall  Shome  for  Respondent. 

Damages  should  be  awarded  according  to  the  loss 
caused  to  plaintiff  by  the  wrongful  act  of  defendant ; 
and,  where  such  act  renders  it  probable  that  plaintiff 
will  be  a  loser  in  future  time,  the  award  should  embrace 
prospective  loss. 

Phear  J  J. — We  do  not  think  that  it  was  ne- 
cessary in  this  case  for  the  plaintiff  to  prove 
anything  more  than  that  she  had  such  a  right 
in  the  land  as  entitled  her  to  possession,  and 
it  seems  to  us  that  the  Judge  has  not  erred  in 
law  in  considering  that  the  treaty  of  sale  be- 
tween the  plaintiff's  landlord  and  the  plaintiff 
afforded  evidence  of  such  right  to  possession 
as  entitled  her  to  succeed  in  this  suit  against 
her  landlord's  vendee.  We  also  think  that 
the  finding  of  the  Judge  to  the  effect  that  the 
transaction  between  the  plaintiff  and  Bro- 
momoyee  was  never  completed,  and  that  a 
portion  only  of  the  land  was  sold,  cannot  be 
disturbed  now  upon  special  appeal.  It  seems 
to  us  that  there  was  evidence  upon  the  record 
which  would  justify  the  conclusion  of  the 
Judge  in  this  respect,  and  the  absence  of  the 
conveyance  which  the  special  appellant  points 
out  is,  in  fact,  evidence  tending  to  support 
the  plaintifif's  story  rather  than  the  reverse. 

The  only  other  point  raised  by  the  special 
appellant  is  as  to  the  quantum  of  damages. 
There  is  no  doubt  that,  if  the  plaintiff  had  a 
right  to  possession  of  this  land,  and  had  been 
kept  out  of  possession  by  the  defendant,  she 
would  be  entitled  to  some  damages.  It  gene- 
rally happens  in  cases  of  this  kind  that 
the  damages  are  properly  represented  by  the 
loss  of  the  profits  during  the  time  that  the 


plaintiff  has  been  kept  out  of  possession^ 
But  this  is  not  strictly  the  case  here.     It  '' 
obvious,  we  think,  on  the  facts  ^icfa  hai 
been  found  by  the  Courts,  that  the  plain 
is  entitled   to    something    more    than 
The  question  always  is,  as  this  Court  has 
on  more  occasions  than  one,  what  is  the 
mage,  so  far  as  can  be  reasonably  ascertai 
which  has  been  caused  to  the  plaintiff  by 
wrongful  act  of  the  defendant.    Now.  the  fi 
Court  has  found  that  the  defendant  has 
only  kept  the  plaintiff  out  of  possession*  b 
has  cut  down  all  the  fruit-bearing  and  tins 
trees,   and   carried   away   or    destroyed 
brick-making  all  the  fertile  soil.     Theref 
in  addition  to  depriving  the  plaintiff  of 
enjoy mept  of  the  land  during  the  time 
has  been  kept  out  of  possession  of  it, 
defendant  has  reduced  the  land  to  sodi 
condition  that  it  will  not,  for  the  future, 
so  productive  or  advantageous  to  the  plai 
iff  as  it  was  before  she  was  ousted  from  it, 
that  it  will  probably  cost  her  some  outlay 
make  it  productive  at  all.    In  other  words, 
has  not  only  caused  damage  to  her  in  res; 
to  past  time,  but  has  also  rendered  it  in 
highest  degree  probable  that  she  will  be 
some  extent  a  loser  in  her  possession  of 
land  in  future  time,  and  the  Courts  are 
fectly  right  in  making  the  best  calculati 
they  can  of  the  prospective  loss  in  addiii 
to  that  which  has  actually  occurred.      In 
these    estimates    of    loss,    and    particnl 
where  the  estimates  concern  that  which  is  t<^ 
happen  in  the  future,  there  must  necessarily 
be  some  degree  of  vagueness,  some  want  df 
precision,  and  the  finding  of  damage,  eitfaef 
past  or  future,  will  not  be  bad  in  law  merely 
because  it  cannot  be  justified  by  the  evidencS'j 
with    perfectly    logical    accuracy.      Sittin|^, 
here  on  special  appeal,  we  ought  seldom  tft; 
interfere  with  the  estimate  of  damage  which 
has  been  arrived  at  by  a  Court  which  is  the 
Judge  of  fact,  unless  we  see  either  illat  there 
is  no  evidence  upon  which  the  estimate  coold 
be  formed  at  all,  or  that  the  estimate  is  clear- 
ly excessive.      We  should  hardly  in  the  case 
which  is  before  us  be  disposed  to  say  thit 
even  the  estimate  of  the  first  Court  was  ex- 
cessive,  and   we  certainly  cannot  say  that 
there  is  no  evidence  of  damage  at  all.     SttO 
less,  therefore,  can  we  sustain  the  objeciioa 
of  the  special  appellant  with  regard  to  the 
finding  of  the  L^ver  Appellate  Court,  which 
has,  in  fact,  reduced  the  damages  that  had  been 
arrived  at  by  the  first  Court. 

We  think,  therefore,  that  all  the  grounds  of 
special  appeal  put  forward  by  the  defendant 
fail  hijn,  and  we  dismiss  the  appeal  with 
costs. 
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The  25th  July  1868. 

Present : 

k  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon*ble  Dwarkanath 
Milter,  Judge, 

lOBlnct  to  ciiltiTate— Jurisdiction— Section  xo, 

Act  X.,  1859. 

mbferefue  to  the  High  Court  by  the  Judge 
i  t)f  the  Small  Cause  Court  at  Pubna, 
\  hied  the  23rd  June  1868, 

GureebooUah  Paramanick  {Plaintiff), 

versus 

Fukeer  Mahomed  Kholoo  {Defendant), 

Where,  on  the  allegation  that  defendant  had  sub-let 

to  him  for  the  purpose  of  raising*  crops  under  a 

to  share  the  produce  between  them^  plaintiff 

;t  to  recover  the  value  of  his  share  of  the  crop 

cd  defendant  had  appropriated — the   High  Court 

of  opiotOD  that  the  claim  was  not  for  a  sum 

In  excess  of  rent  within  the  meaning  of  Section 

Act  X.,  1859,  and   that,   if  proved,  it   might  be 

by  the  Small  Cause  Court. 

Cflx^.— The   plaintiff,    as    burghadar,    to 

rliom  the  defendant  sub-let  his  jote  land  for 

purpose  of  raising  crops  of  kolai  under 

contract  to  share  the  produce   between 

!mselves,  seeks  lo  recover  from  the  defend- 

|iat  Rupees  7-14,    being  the  value  of   his 

'lire  of  the  crop  which  he  (the  defendant) 

^propriated  to  his  own  use. 

The  defendant,  while  he  denies  the  exist- 

of  any  such  contract,  contends   that 

ta  action  of  this  nature    will    lie    in    the 

ftevenae  Court,  and  not  in  the  Small  Cause 

Court 

The  only  question  for  decision  is,  whether 
Ike  cultivator,  using  land  for  raising  crops 
mder  such  a  contract,  can  maintain  an  ac- 
^  tion  in  the  Small  Cause  Court  ? 

It  appears  from  the  face'^of  the  plaint  that 

the  plaintiff  cultivated  the  defendants  land, 

w*  w  a  servant,  but  as  sub-tenant.    The 

\   dofendant  does  Qot  admit  that  he  sub- let  the 

•  and  10  the  plaintiff  under  a  contract  |s  afore- 


said. Here,  however,  a  question  of  fact, 
arises,  whether  the  plaintiff  raised  the  crop 
as  a  sub-tenant,  and  whether  the  defendant 
did  appropriate  the  whole  of  the  crop  (if  so 
raised  by  the  plaintiff)  to  his  own  use,  that  is, 
he  took  more  than  he  was  entitled  to  as  his 
own  share ;  and,  if  he  has  done  so,  what 
remedy  in  law  is  there  for  the  plaintiff  to 
recover  his  share  of  the  produce  ? 

The  Small  Cause  Court  rulings,  page  113, 
dated  i6th  March  1865,  lay  down  in  the 
matter  of  Sreenath  Dutt  versus  Dwary 
Dhallie:  *'That,  where  a  cultivator  is  a 
"mere  servant  of  the  landlord,  a  suit  for 
''  damages  will  lie  against  him  in  the  Small 
"  Cause  Court.  If  the  cultivator  is  a  tenant 
''  to  whom  the  landlord  has  sub-let  the  land, 
"  a  suit  for  non-fulfilment  of  his  contract  by 
"the  tenant  will  lie  under  Act  X.  of  1859." 

Under  this  ruling,  the  landowner  cannot 
sue  his  tenant-cultivator  fOr  the  non-fulfil- 
ment of  his  contract  in  the  Small  Cause 
Court,  but  the  present  action  has  been  in- 
stituted on  the  part  of  the  tenant-cultivator 
to  recover  the  value  of  his  share  of  the  crop 
from  the  landowner.  I  am  of  opinion  that, 
if  it  is  proved  that  the  plaintiff  cultivated 
the  land  as  a  sub-tenant  on  condition  to  give 
half  the  produce  to  the  landowner,  and  the 
defendant  took  more  than  what  was  due  to 
him  under  the  contract,  the  case  ought  to  be 
viewed  as  one  for  exaction  in  excess  of  rent, 
for,  under  the  provision  of  Section  2,  Act  X. 
of  1859,  consideration  paid,  whether  in  cash 
or  in  kind,  is  equally  treated  as  rent.  Conse- 
quently, the  plaintiff's  suit  to  recover  what 
has  been  appropriated  by  the  defendant  in 
excess  of  his  own  share  of  the  crop  falls 
under  Section  10,  Act  X.  of  1859,  and  his 
remedy,  therefore,  lies  in  the  Revenue  Court 
under  Clause  2,  Section  23  of  the  said  Act. 

I  have  come  to  this  conclusion  under  a 
conviction  that  the  tenant-cultivator  ought 
to  lay  his  claim  in  the  same  Court  where  the 
landowner  has  his  remedy  for  the  recovery 
of  their  respective  shares  of  the  produce. 

I  have,  therefore,  dismissed  the  plaintiff's 
claim  contingent  upon  the  decision  of  the 
High  Court.  • 

Judgment  of  the  High  Court, 

Peacocky  C.  J, — We  are  of  opinion  that 
the  plaintiff's  claim  is  not  one  for  a  sum 
exacted  in  excess  of  rent  within  the  mean- 
ing of  Section  10,  Act  X.  of  1859;  conse- 
quently, that  the  claim,  if  proved,  may  be 
enforced  by  the  Small  Cause  Court. 
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The  25th  July  1868. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G, 
Macpherson,  fudges. 

Title  to  land— Oral  evidence. 

Case  No.  274  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  2^th  November  i86y, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  Cutwa,  dated  the  14th  January 
1867. 

Troylukhonath  Ghose  and  another  (Plaintiff  s), 

Appellants^ 

versus 

Nubo  Coomar  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Mohendro  Lall  Seal  for  Appellants. 

Baboo  Poor  no  Chunder  Mookerjee  for 
Respondents. 

In  a  suit  to  recover  lands  on  an  alleged  title  by 
purchase,  the  Hi^h  Court  declined  to  interfere  in  special 
appeal  with  a  nnding  of  the  Lower  Appellate  Court 
that  the  depositions  of  plaintiffs'  witnesses,  uncor- 
roborated by  any  documentary  evidence  of  title,  which 
in  such  cases  is  almost  always  available,  could  not 
establish  the  truth  of  his  statements. 

Bayley,  J. — The  plaintiffs  sued  for  the 
recovery  of  certain  lands  on  an  alleged  title 
by  purchase. 

The  first  Court  decreed  the  plaintiffs' 
claim,  and  the  Lower  Appellate  Court  revers- 
ed that  decision  on  the  ground  that  the  plaint- 
iffs' kobalah  was  not  proved,  and  that,  with- 
out any  documentary  evidence  to  corroborate 
the  oral  testimony  of  the  plaintiffs'  wit- 
nesses, the  Lower  Appellate  Court  could  not  be 
satisfied  of  the  justice  of  the  plaintiffs'  claim. 

The  plaintiffs  appeal  specially,  urging 
that  under  several  precedents  of  this  Court, 
oral  evidence  ought  not  to  have  been  reject- 
ed in  this  summary  way. 

We  are,  however,  of  opinion  that  those 
precedents  clo  not  apply  to  the  present  case. 
The  judgment  of  the  Lower  Appellate  Court, 
taken  as  a  whole,  is  clearly  to  the  effect  that, 
in  this  case  the  depositions  of  the  plaintiffs' 
witnesses  as  to  their  possession,  uncorroborat- 
ed as  they  were  by  any  documentary  evi- 
dence of  title,  which  in  cases  like  the  present 
is  almost  always  available  to  parties  really 
having  possessory  interest  in  the  land,  could 


not  satisfy  the   Lower  Appellate   Court 
to  the  truth  of  the  plaintiffs'  statements. 

That  being  a  finding  of  fact  upon  a  Ie( 
ground,  we  see  no  reason  to  interfere 
special  appeal.     The  judgment  of  the 
Appellate  Court  is  accordingly  affirmed,  ai 
this  appeal  dismissed  with  costs. 


The  25th  July  1868. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  JacksOBi 

Judges, 

Onus  probandi— Enhancement  of  rent — Plea 
different  ownership. 

Case  No.'456  of  1868  under  Act  X.of  1859^ 

Special  Appeal  from  a  decision  passed  by  tl 
Additional  Judge  of  I/ooghly,  dated  ti 
loth  December  i86*j,  affirming  a  decisis 
passed  by  the  Deputy  Collector  0/  Serai 
pore,  dated  the  2()ih  December  §866, 

Prem  Chand  Barik  (one  of  the  Defendants)ij 

Appellant, 

versus 

Brojonath  Koondoo  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Baboo  Woomesh  Chunder  Banerjee  for 

Appellant. 

Baboo  Mohendro  Lall  Seal  for  Respondents,! 

In  a  suit  for  enhancement  of  rent' where  defciuki 
pleads  that  a  parcel  of  it  is  debuttur  land,  the  propel 
of  another  party,  the  onus  lies  on  the  plaintiff  topr^ 
that  the  land  is  mdl,  even  thoug^h  the  alleged  o^ 
puts  forward  no  claim. 

Jackson,  J, — This  was  a  suit  for  ci 
hancement,  in  which  the  defendant  allegedl 
that  certain  portions  of  the  land  were  dehutA 
tur  lands,  and  that  they  did  not  belong  to 
the  plaintiff,  but  to  another  party  whose  rjot 
he  was.  As  regards  5  parcels  of  land,  b(Kh 
Courts  clearly  fohnd  that  these  lands  being 
the  debuttur  belonging  to  another  party,  the 
plaintiff  was  not  entitled  to  rent  for  those! 
lands,  and  they  dismissed  the  plaintiffs* 
suit. 

As  regards  another  parcel,  called  Daug  No. 
2,  comprising  i  beegah  t  cottahs  lochittacks, 
the  defendants  also  alleged  this  was  debut' 
tur  land,  not  the  properly  of  the  plaint- 
iff. The  Judge^owever,  decreed  the  claim 
for  rent  as  regards  these  lands,  because  the 
alleged  owner  put  forward  no  claim  to  them 
and  because  the  defendants  did  not  prove 
that  tl^y  were  that  person's  property. 
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It  is  said  on  special  appeal  that  the  Judge 
hs  thrown  the  onus  on  the  wrong  party, 

£d  that  it  shoald  have  been  for  the  plaintiff 
prove  that  the  land  for  which  he  sued 
s  his  mdl  land.  We  think  this  conten- 
Kon  is  correct.  The  onusoi  proof  is  on  the 
^ntiif,  and  the  plaintiff's  vakeel  cannot 
ibow  as  any  proof  to  substantiate  the  plaint- 
K's  assertion  that  the  land  was  mdl.  It 
follows  that  the  plaintiff's  claim  to  assess 
ttnt  on  the  i  beegah  2  cottahs  10  chit- 
Itcks  comprised  in  plot  No.  2  must  be 
fanissed.  The  decision  of  the  Judge  is 
■odified  to  that   extent.     The  respondent 

K*ll  pay  the  appellant's  costs  of  the  appeal 
this  Court. 


\ 


The  25th  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

AlhitFation—Section   27,  Act   XXIII.,    1861— 
Right  of  appeal —Purchase  of  decree. 

Case  No.  224  of  186S. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  West  Bur  divan  ^  dated 
the  26ih  February  1868,  reversing  an 
order  passed  by  the  Moonsiff  of  Ban- 
iwrah^  dated  the  i6th  January  1868, 

Tara  Chaod  Hajrah  (Decree-holder), 
Appellant^ 

versus' 

Doorga  Churn  Hajrah  and  others  (Judgmetit- 
debtors),  Respondents. 

Baboo  Nil  3fad/tub  Sein  for  Appellant. 

Balfoo  Anund  Chunder  Ghossal  for 
Respondents. 

Section  27,  Act  XXI II.,  1S61,  bars  appeal  to  the  High 
CoQft  in  Mits  cof^nizable  by  a  Small  Cause  Court,  even 
•Wo  the  suit  has  been  referred  to  arbitration. 

The  purchaser  of  a  decree  has  a  ri^ht  to  appeal,  even 
twngh  not  a  party  to  the  suit. 

^•^^A  /. — A  PRELIMINARY  objecilon  has 
been  taken  to  the  hearing  of  this  appeal  by  the 
pleader  for  the  respondents,  to  the  effect 
tbt,  under  Section  27  of  Act  XXIII.  of  1861, 
W  appeal  will  lie  to  this  Court,  inasmuch 
•5  the  suit,  which  is  now  in  the  execution- 
•ige,  is  of  a  nature  cognizable  in  the  Courts 
^  Small  Causes,  the  amount  demanded  not 
exceeding  500  rupees.  We  have  referred 
^  tlie  original  suit,  and  find  that  the  state- 
™em  of  the  pleader  for  the  respondent  is 
^^ecL    But  it  is  argued  by  the  pleader  for 


the  special  appellant  that,  as  the  suit  was 
referred  to  arbitration,  the  nature  of  the  suif 
becomes  changed,  and  no  longer  falls  within 
the  purview  of  Section  27  of  Act  XXIII. 
of  1 86 1.  The  pleader  informs  the  Court  that 
there  is  a  ruling  to  this  effect,  but  he  is 
unable  to  produce  it,  and  he  is  also  unable  to 
give  the  particulars  of  that  decision  or  of 
the  facts  of  the  case  he  alludes  to.  It  is 
then  said  that  we  ought,  under  the  powers 
conferred  by  Section  35  of  A6t  XXIII.  of 
1 86 1,  to  pass  such  orders  in  the  case  as  to 
the  Court  may  seem  right.  We  have  been 
asked  to  exercise  this  power  of  revision  on 
the  ground  that  the  Judge  acted  without 
jurisdiction  in  hearing  the  appeal,  inas- 
much as  the  appellant  before  him  was  not 
one  of  the  parties  to  the  suit  in  which  the 
decree  was  passed.  But  we  find  that  the 
appellant  before  the  Judge  is  the  purchaser 
of  the  decree,  and  therefore,  under  a  ruling 
of  this  Court,  published  in  Volume  VIII., 
Weekly  Reporter,  page  197,  Huro  Lall  Dass, 
judgment-debtor,  versus  Soojamut  Ali,  the 
purchaser  of  the  decree  had  the  right  to 
appeal. 

The  appeal   is,  therefore,  dismissed  with 
costs. 


The  27ih  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Deposit  to  stay  a  sale— Clause  4,  Section  13, 
Regulation  VIII.  of  iSzo  and  Section  6,  Act 
VIII.  of  1865. 

Case  No.  115  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the^  Principal  S udder  Ameen  of'  West 
BurdivaUj  dated  the  gth  November  i86y, 
reversing  a  decision  passed  by  the  Moon- 
siff of  Bakoonda^    dated  the    lyth    July 

Kartick  Surmah  and  another  (two  of  the 

Defendants),  Appellants^ 

» 

versus 

Bydonath  Saeenee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Nuho  Kishen  Mookerjee  for  Appellants. 
Baboo  Nil  Madhub  Sein  for  Respondents. 

Money  deposited  to  protect  from  sale  a  tenure  ad- 
<  vertised  under  the  provisions  of  Act  VI 11.,  1565,  must, 
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under  Section  6,  be  considered  as  a  loan  made  to  the 
^oprietor  of  the  tenure,  which  becomes  security  to  the 
depositor,  who  is  entitled,  on  applying,  to  obtain  imme- 
diate possession  in  order  to  recover  the  amount  from 
any  profits  belonging  to  the  tenure. 

Kemp^  J, — This  was  a  suit  to  recover 
with  interest  certain  moneys  deposited  by 
the  plaintiff  to  protect  from  sale  a  superior 
tenure  which  was  advertised  for  sale  under 
the  provisions  of  Aft  VIII.  of  1865.  The 
Lower  Appellate  Court  has  given  the  plaintiff 
a  decree,  holding  that  the  tenure  of  the 
plaintiff  was  one  not  protected  by  Sec- 
tion 16  of  the  aforesaid  Ad,  and  consequent- 
ly that  the  sale  of  the  superior  tenure 
would  have  jeopardised  the  existence  of  the 
plaintiff's  own  tenure. 

Under  Section  6  of  Aft  VIII.  of  1865,  if 
the  sum  due  under  a  decree,  together  with 
interest  to  date  of  payment  and  all  costs  of 
process,  be  paid  into  Court  at  any  time  be- 
fore the  sale  commences,  whether  by  the  de- 
faulting holder  of  the  under-tenure,  or  any 
one  on  his  behalf,  or  any  one  interested  in 
the   protection    of    the   under-tenure,    such 
sale  shall  not  take  place,  and  the  provisions 
of  Section  13,  Regulation  VIII.  of  18 19,  for 
the  recovery  of  sums  paid  by  others  than 
the  defaulting  holder  of  the  under-tenure  to 
stay  the  sale  of  the  said  under-tenure,  shall  be 
made  applicable  to  all  similar  payments  made 
under    this    Section.     We    think    that    the 
Principal  Sudder  Ameen  was  right  in  hold- 
ing that  the  tenure  of  the  plaintiff  does  not 
fall  within  the  purview  of  Section  16  of  Aft 
VIII.  of  1865.  ^"^  ^®  w^s  wrong  in  decree- 
ing payment  with  interest  of  the  sum  claim- 
ed by  plaintiff,  ior  under  Clause  4  of  Section 
13  of  Regulation  VIII.  of  18 19,  which,  by 
Section  6  of  A61  VIII.  of  1S65,  is  made  ap- 
plicable   to  payments    of  this    description, 
the  plaintiff's  deposit  must  be  considered  as 
a  loan  made  to  the  proprietor  of  the  tenure 
to  preserve  it  from  sale  by  such  deposit,  and 
the  tenure  so  preserved^  becoming  security 
to  the  plaintiff,  he  must  be  considered  to 
have  a  lien  thereon,  and  the  plaintiff  is  en- 
titled, on  applying  for  the  same,  to  obtain 
immediate  possession  of  the  tenure  of  the 
defaulter  in  order  to  recover  the  amount  so 
deposited  from  any  profits  belonging  thereto. 

The  suit  to  recover  in  the  present  shape 
is,  therefore,  dismissed,  and  the  decree  of 
the  Principal  Sudder  Ameen  reversed  with 
costs.  The  plaintiff  may  apply  under  the 
provisions  of  Section  13  of  Regulation  VIII. 
of  1819,  which  have  been  re-enacted  in 
Section  6  of  Aft  VIII.  of  1865. 


The  2 7th  July  1868. 
Present: 

The  Hon'ble  Sir  Barnes  Peacock,  ^/., 
Chief  Justice,  and  the  Hon'ble  Dwarki- 
nath  Mitter,  Judge, 

Arbitration>-Time  for  sending^  in  award. 

Case  No.  253  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Beer- 
bhoom,  dated  the  toth  March  1S68, 

Gunga  Gobind  Naek  and  others  (Judgmeot- 
debtors),  Appellants^ 

versus 

Kalee  Prosunno  Naek  and  others  (Decree- 
holders),  Respondents, 

Bahoos  Unnoda  Per  shad  Banerjee,    Onookool  ' 
Chunder  AfookerjeCy  and    Greeja   Sunkur 
Mojoorndar  for  Appellants. 

Mr,  R.  T,  Allan  and  Baboos  Oopendur 
Chunder  Bose  and  Taruck  Nath  Sein 
for  Respondents. 

Where  no  time  is  fixed  for  sending  in  an  award  in  the   j 
order  of  Court  referring  a  case  to  arbitration,  the  awd 
itself  falls  to  the  ground. 


Peacock,  C.  J, — It  appears  to  us  that  the 
case  of  Nussefwanjee  Pestonjec  versus 
Meer  Mynooddeen  Khan  Wallud  Meer  Sud- 
rooddeen  Khan  Bahadoor,  which  has  been 
cited  from  the  6th  Volume  of  Moore's  Indian 
Appeals,  page  134,  is  binding  upon  us,  and 
that,  in  consequence  of  no  time  having  been 
fixed  in  the  order  directing  the  arbitrators  for 
sending  in  the  award,  the  award  itself  falls 
to  the  ground. 

We  do  not  think  that  this  is  a  meie 
technical  objection.  Section  3 1 8  of  Act  VIII. 
of  1859  provides  that  "  an  award  shall  not  he 
*'  liable  to  be  set  aside  only  by  reason  of  its 
'*  not  having  been  completed  within  the  period 
"  allowed  by  the  Court  unless,"  &c.  But  the 
award  could  not  be  set  aside  even  if  any  of 
the  exempted  reasons  existed,  unless  a  time 
for  making  the  award  was  fixed  in  the  order 
referring  the  case  to  arbitration. 

The  case  will  ^  remanded  to  the  Prin- 
cfpal  Sudder  Ameen  to  proceed  with  ihc 
execution-case  without  reference  to  the 
award.  Each  party  will  bear  its  own  costs  of 
this  app^l. 
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The  27ih  July  1868. 

Present : 

The  Hoiil)le  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Procedare  of  Appellate  Conrt  when  suit  is  nn- 
detralued — ^Valuation  of  a  suit. 

Case  No.  51  of  1868. 

^fecial  Appeal  from  a  decision  passed  hy 
the  Principal  i^udder  Ameen  of  Chit  I  a- 
gong,  doled  the  8th  November  1^6'^,  re- 
Ttrsing  a  decision  passed  by  the  Moon- 
lifofthat  District y  dated  the  2$th  April 

Aogopora  Chowdhry   (one  of  the  Defend- 
ants), Appellant^ 

versus 

Meah  Bibee  and  others  (Plaintiffs), 
Respondents. 

Mr.  R.  E.    Twidale  and   Baboo    Chunder 
Madhuh  Ghose  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

If  a  Lower  Appellate  Court  finds  a  suit  to  have  been 
ledenraltted  when  its  proper  value  would  have  placed 
It  beyond  the  jurisdiction  of  the  Court  of  first  instance 
«We  it  was  instituted,  it  should  dismiss' the  case,  and 
aot  itmaod  it  with  a  view  to  the  deficient  stamp  duty 
^C  made  up. 

la  I  suit  for  possession  of  a  share  of  an  undivided 
Qtate,  and  to  set  aside  a  kobalah  by  which  the  estate 
^  been  illegally  alienated,  plaintiff  is  not  bound  to 
nbe  his  claim  accordincf  to  the  price  stated  in  the 
kbUlah. 

Gfowr,  J. — This  was  a  suit  for  possession 
of  a  share  in  a  mehal,  and  for  setting  aside 
a  kobalah  by  which  the  property  had  been 
illegally  alienated. 

The  plaintiffs  valued  their  suit  at  three 
times  the  Sudder  jumma  of  the  share 
daimcfl  by  them,  and  the  first  Court  gave 
lli^  a  decree. 

On  appeal,  the  Principal  Sudder  Ameen 
Iwld  that  as  the  plaint  included  a  prayer 
for  the  cancelment  of  a  kobalah,  the  amount 
said  to  have  been  paid  Under  that  kobalah, 
p«.,  Rupees  6,062,  should  have  been  added 
^  the  valuation  of  the  plaint,  and  that  the 
plaintiffs'  suit,  not  having  so  included  it,  was 
undervalued.    The  Principal  Sudder  Ameen 
therefore  reversed  the  decision  of  the  Moon- 
***f.  and  lent  the  case  baci^to  him  with  direc- 
.tions  to  call  upon  the  plaintiffs  to  make  up  the 
proper  amount  of  stamp  duty,  and  then  to 
^«nd  the  case  up  to  the  Judge  for  transmis- 
sion 10  the  proper  tribunal. 


The  defendant  appeals  specially  against 
this  order,  urging  that  .if  the  Principa! 
Sudder  Ameen  considered  the  suit  under- 
valued, he  ought  to  have  dismissed  it  at 
once,  and  hot  have  sent  it  back  to  the  Moon- 
siff  for  the  purpose  of  receiving  the  proper 
stamp  duty. 

A  cross-appeal  is  filed  by  the  special  re- 
spondent under  Section  348  of  the  Procedure 
Code,  urging  that  the  Moonsiff's  valuation 
was  correct,  and  that  the  appeal  ought  to 
have  been  heard  by  the  Principal  Sudder 
Ameen  on  its  merits. 

I  have  no  doubt  that  the  Principal 
Sudder  Ameen  was,  wrong  in  returning  the 
case  to  the  Moonsif!  as  he  did,  for  as  the 
difference  in  valuation,  if  proved,  affected  the 
jurisdiction  of  the  Moonsiff's  Court,  Section 
350  of  the  Procedure  Act  would  not  apply, 
and  the  case  ought  to  have  been  dismissed 
as  not  brought  in  the  proper  Court. 

But  I  need  not  decide  the  special  appeal 
on  this  ground,  being  of  opinion  that  the 
objection  taken  in  cross-appeal  must  be 
allowed. 

Admitting  that  as  the  plaint  was  for  a 
share  of  an  undivided  mehal,  three  times 
the  Sudder  jumma  was  the  proper 
valuation  according  to  Act  X.  of  1862,  and 
that  the  market  price  was  the  correct 
basis  of  valuation,  it  is  nowhere  shown  that 
the  284  rupees  at  which  the  plaintiff  valued 
his  suit  was  not  the  market  price  of  the 
land.  The  kobalah  certainly  does  mention 
the  sum  of  Rupees  6,062  ;  but,  in  the  first 
place,  this  is  the  price  alleged  to  have  been 
paid,  for  the  entire  mehal  ;  and,  secondly, 
the  plaintiff  was  not  bound  by  the  price 
said  to  have  been  paid  under  a  kobalah, 
which  he  averred  to  be  collusive  and  which 
he  was  seeking  to  set  aside. 

The  only  ground  for  objecting  to  the 
plaintiffs'  valuation  is  that  their  claim  in- 
cluded the  value. of  the  kobalah,  for  there 
is  no  evidence  to  show  that  the  market 
value  of  the  land  sought  to  be  recovered  is 
higher  than  the  plaintiffs  placed  it. 

It  appears  to  me,  therefore,  that  the  suit 
was  cognizable  by  the  Moonsiff,  and  that 
the  Principal  Sudder  Ameen  should  have 
tried  the  appeal  on  its  merits. 

The  case  is  now  remanded  to  him  for  the 
purpose. 

Under  the  circumstances,  each  party  will 
pay   their  own  costs   in   this   Court.     The 
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costs   below  will   follow  the   result   of   the 
f  em  and  now  ordered. 

Mitter^  J. — I  am  also  of  the  same  opinion 
except  as  to  the  matter  of  costs. 

The  ground  upon  which  the  Lower  Appel- 
late Court  has  reversed  the  decision  of  the 
Court  of  first  instance  is  manifestly  unten- 
able. The  plaintiff  (respondent)  was  bound 
by  no  law  to  value  his  suit  according  to  the 
price  stated  in  the  defendant's  kobalah  which 
he  sought  to  set  aside.  It  has  been  con- 
tended on  behalf  of  the  defendant  that  the 
suit  being  for  a  fractional  part  of  a  zemin- 
daree,  the  valuation  must  have  been  accord- 
ing to  the  market  price  of  the  share  sued 
for.  But  this  was  not  the  defendant's  con- 
tention in  either  of  the  Lower'Courts,  and  he 
cannot  be  permitted  to  raise  it  for  the  first 
time  at  this  late  stage  of  the  proceedings. 
The  decision  of  the  Principal  Sudder  Ameen 
too  is  based  not  upon  the  ground  that  the 
284  rupees  at  which  amount  the  suit  was 
valued  was  below  the  market  value  of  the 
share  sued  for,  but  upon  the  ground  that 
the  plaintiff  having  asked  for  the  reversal 
of  a  kobalah  for  a  much  higher  amount,  the 
Moonsiff  had  no  jurisdiction  to  entertain 
such  a  suit.  In  this  he  was  clearly  wrong 
and  the  defendant  cannot  now  be  permitted 
to  raise  a  new  question  of  fact,  viz ,  that  the 
market  value  of  the  share  sued  for  is  much 
higher  than  the  amount  at  which  the  suit 
was  valued,  more  particularly  when  the  Court 
of  first  instance  has  already  decided  the 
case  upon  the  merits.  The  case  must,  there- 
fore, go  back  to  the  Principal  Sudder  Ameen 
to  be  disposed  of  upon  the  merits.  I  think 
the  defendant  ought  to  pay  all  the  costs 
incurred  by  the  plaintiff  in  the  Lower  Appel- 
late Court  as  well  as  in  this  Court. 


The  28th  July  1868. 
Present: 

The  Hon* ble  F.  B.  Kemp  and  E.  Jackson, 

Recital  in  a  deed— Evidence— Considera- 
tion money. 

Case  No.  S26  of  1868'. 

Special   Appeal  from  a   decision  passed  hy 
the    Juiicial     Commissioner    of    Assam , 


dated  the  24th  December  t86j^  reversing\ 
a  decision  passed  by  the  Deputy  CommisA 
sioner  of  Lvckimpore,  dated  the  toth\ 
August  i86y. 

Lolitta  Dossia  (Defendant),  Appellanf^ 

versus 

Ruttun  Mollee  Bhuttacharjee  (Plaintiif), 

Respondent, 

Baboos  Romesh  Chunder  Mitter  and  Anund 
Gopal  Palit  for  Appellant. 

Baboo  Debendro  Narain  Base  for 
Respondent. 

As  it  has  been  held  by  the  Privy  Council  that,  acooni*. 
ing  to  the  practice  in  India,  the  recital  in  a  ^ced  of 
the  payment  of  consideration-money  is  not  coadusiTe 
evidence  of  such  payment,  a  Judge  was  declared  to 
have  acted  correctly  in  considering  evidence  on  the 
question  whether  consideration  so  recited  had  passed 
or  not. 

Kempj  J, — The  Lower  Appellate  Court 
found  on  the  evidence  that  no  consideration 
passed,  although  there  was  a  recital  in  the 
deed  to  that  effect. 

In  special  appeal,  it  is  contended  that  as 
the  deed  itself  contained  an  acknowledgment 
of  the  payment  of  consideration-money,  sudi 
acknowledgment  was  conclusive  evidence 
of  that  payment  being  made,  and  that  the 
Lower  Appellate  Court  was  wrong  in  taking 
into  consideration  the  evidence  on  the  ques- 
tion as  to  whether  consideration  passed  or 
not. 

We  think  that  the  Lower  Appellate  ^Coatt 
is  correct  in  considering  the  evidence,  and 
it  has  been  held  by  the  Privy  Council  in  ihc 
case  of  Chowdhry  Dabee  Persaud  and  Banee 
Persaud  versus  Chowdhry  Dowlut  Singh, 
published  at  page  161,  Judgments  of  the 
Privy  Council  published  by  Sutherland,*  that, 
according  to  the  practice  in  India,  the  recital 
,in  a  deed  of  the  payment  of  consideration- 
money  is  not  conclusive  evidence  of  such 
payment. 

We,  therefore,  dismiss  the  special  appeal 
i  with  costs. 

*  See  also  6  W.  R.,  Priv.  Coun.,  p.  55. 
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The  28th  July  1868. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mi  Iter,  Judges, 

iamitatiofl— Construction  of  term  *< decision" 
in  Code  of  Civil  Procedure— Cause  of  action 
—Wasiiat  in  kind— Interest. 

Case  No.  32  of  1868. 

Sptcial  Appeal  from  a  decision  passed  by 
ih<  Officiating  Judge  of  Midnapore,  dated 
the  4lh  September  i86j^  reversing  a  deci- 
tm  passed  by  the  Principal  Sudder  Ameen 
0/  that  District,  dated  the  2jrd  January 
186;. 

Swemutty  Rave  Kishoree  Dossee  and  another 
(Defendants),  Appellants, 

versus 

BoDomally  Churn  Mytee  (Plaintiff),  Respond- 
ent. 

Baboos  Onookool  Chunder  Mookerjee  and 
NuUtt  Chunder  Sein  for  Appellants. 

Mr.  R.  T,  Allan  and  Baboo  Hem  Chunder 
Banerjee  for  Respondent. 

A putnee,having  been  sold  for  arrears  under  Act  VI II., 
I59,  was  bouj^ht  by  one  M^  from  whom  B  purchased 
portkm.  Not  beine  able  to  ^et  possession,  B  sued  the 
(for  rent  under  Act  X. ;  but  the  putnee  having*  been 
i  sold  for  arrears,  he  gave  up  his  claim  to  posses- 
.  and  sued  for  the  rents  payable  during  the  years 
«  had  been  kept  out  of  possession  less  what  was  bar- 
lol  bf  limitation.  His  suit  was  dismissed  on  the  in^ 
iBTeofioii  of  an  heir  of  the  zemindar,  who  objected  that 
Ik  lancfe  cultivated  by  the  ryot  were  not  within  the 
Urtion  bought  by  B.  B  then  sued  the  zemindar  and 
iTOtfor  the  wasilat  accruing  during  the  years  he  had 
•»»  kept  out  of  possession.  The  Judge  held  that 
pfajotii!  had  established  his  claim,  and  remanded  the 
«K  for  inquirj*  as  to  the  amount  of  wasilat,  retaining 
Son  bis  file  pending  the  inquiry,  and  eventually  decreed 
t  m  favor  of  the  plaintiff. 

H«LD  that  limitation,  as  regards  appeal,  would  run, 
^  from  the  Judge's  order  of  remand,  but  from  the 
■Ml  dedsion. 

*  .  *•?  i^*  '^*  plaint  was  bad  as  'against  the  ryot ; 
J^ *tdid"discIo5e  a  cause  of  action  against  the  zemin- 
■ir  who  was  said  to  have  kept  the  plaintiff  out  of  pos- 
*J«)n  of  his  purchased  land. 

Held  that  no  difference  should  be  made  between 
]J^*t  paid  in  kind  and  wasilat  paid  in  cash ;  both 
«Ott«  be  cakulated  in  specie,  and  bear  interest  at  the 
•sualrate. 

Olover^  J, — This  was  originally  a  suit  for 
possession  of  certain  lands  forming  part  of  a 
ptHnee-tenure,  and  for  wasilat  during  the 
years  1267,  '68,  '69,  '70,  -'71,  and  '72  B,  S. 

A  putnee  consisting  of^^ix   mouzahs   (a 

^*^  and  kulcherry    house    excepted)   was 

Panted  by  the  zemindar  Gokool  Monee  in 

rebniary  1853  to  one  Anundee  Lall  Doss. 

i    A  he  putneedar  fell   into   arrears,    and    the 

'  tenure  was  sold  under  Act  VIII.  ci  1819. 

i  Vol  X. 


One  Modhoo  Soodun  bought  it  on  the  4th  oi^ 
Bysack  1266  (1859),  and  from  him  the 
plaintiff  purchased  a  portion,  viz.,  3  mouzahs, 
Kadeema,  Pykan  Bukra  Nuddee,  and  Pannee 
Bazar.  Not  being  able  to  get  possession,  he 
sued  the  ryot  in  possession  under  Act  X.  of 
1859  for  rent.  He  afterwards  gave  up  his 
claim  to  possession,  his  vendor's  title  having 
been  extinguished  in  consequenceof  the  putnee 
being  again  sold  for  arrears,  and  sued  for  the 
rents  payable  during  the  years  he  had  been 
kept  out  of  possession,  deducting  all  beyond 
three  years  as  barred  by  limitation. 

Raj  Kishore,  the  heir  of  Gokool  Monee, 
the  original  grantor  of  the  putnee,  intervened 
on  the  ground  that  the  ryot,  Gunga  Narain, 
was  not  plaintiff's  tenant,  the  land  he  cul- 
tivated not  being  within  the  three  mouzahs 
bought  by  the  plaintiff.  The  intervenor's 
objection  was  allowed,  and  the  plaintiff'^  suit 
was  dismissed. 

He  then  brought  this  suit  against  both  ze- 
mindar and  ryot  for  the  wasilat  accruing  du- 
ring the  years  he  had  been  kept  out  of  pos- 
session. 

The  defendant  (the  zemindar)  objected 
that  the  land  on  which  wasilat  was  claimed, 
had  not  been  purchased  by  the  plaintiff ;  that 
the  sale  itself  was  illegal,  the  putneedar  being 
bound  by  the  terms  of  his  lease  not  to  alien- 
ate any  fractional  part  of  the  holding,  and 
that,  in  any  case,  as  the  plaintiff  had,  in  the 
former  suit  against  the  ryot,  given  up  the  rent 
for  three  years  as  barred  by  limitation,  he 
could  not  sue  again  for  the  money  as  wasilat. 

The  Judge  held  that  the  plaintiff  had 
J  made  out  his  title  to  get  back  the  wasilat 
for  the  time  he  was  kept  out  of  possession, 
but  remanded  the  case  to  the  Court  of  first 
instance  for  certain  enquiries  to  be  made 
regarding  the  amount  of  wasilat.  He  re- 
tained the  case  on  his  own  file  pending  the 
enquiry,  and  eventually  decreed  in  favor  of 
the  plaintiff. 

I      Against  this  decision,  the  defendant  now 
appeals  specially. 

A  preliminary  objection  under  Section 
348  of  the  Civil  Procedure  Code  is  taken 
by  the  special  respondent's  ploader,  that,  so 
far  as  his  client's  title  to  get  wasilat  is 
concerned,  the  plaintiff's  appeal  is  out  of 
time,  the  Judge's  decision  having  been  passed 
on  the  ist  of  August  1867,  and  no  special 
appeal  having  been  preferred  within  the 
period  allowed  by  law. 

This  objection  comes  within  the  ruling  of 
the  Full  Bench  in  the  case  of  Mirza  Himunt 
Bahadoor  versus  Gobindo  Pandee  and  others 
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^5  Weekly  Reporter  91).  In  that  decisioii, 
it  was  laid  down  that  the  word  ';  decision''  in 
Act  VIII.  means  a  decision  upon  the  whole 
case ;  and  as  the  plaintifE's  case  was  not  finally 
decided  by  the  Judge  until  after  he  had  re- 
ceived the  additional  information  sent  for,  it 
follows  that  the  decision  against  which  the 
defendant  could  appeal  within  the  90  days 
was  not  passed  until  the  4th  of  September 
1867,  the  previous  judgment  as  to  the  plaint- 
iff's title  notwithstanding,  and  on  this  calcu- 
lation the  defendant  is  entitled  to  his  special 
appeal  on  both  points.  The  special  respond- 
ent's objection  in  limine  is,  therefore,  over- 
ruled. 

An  objection  was  taken  by  the  special 
appellant,  and  which  was  allowed  to  be  ar- 
gued, although  not  entered  in  the  grounds  of 
special  appeal,  that  the  plaint  disclosed  no 
cause  of  action,  and  should  have  been  re- 
jected at  once. 

As  against  the  ryot,  the  plaint  clearly 
was  bad,  inasmuch  as  he  could  not  be  made 
liable  for  the  wasilai  in  the  shape  of  rents, 
which  the  nature  of  the  plaint  showed 
to  have  been  paid  lo  the  zemindar.  But  there 
was,  I  think,  a  cause  of  action  disclosed 
against  the  zemindar  who  was  said  to  have 
kept  the  plaintiff  out  of  possession  of  his 
purchased  land.  It  has  been  argued,  indeed, 
that  the  zemindar  may  have  retained  posses- 
sion bond  fide,  not  knowing  that  the  plaintiff 
had  bought  the  land,  he  not  having  registered 
his  name  in  the  zemindaree  serishta.  But 
whatever  his  means  of  knowledge  may  have 
been,  they  could  not  have  barred  the  plaint- 
iff from  his  remedy  against  the  parly  illegal- 
ly, preventing  him  from  collecting  his  dues, 
nor  could  it,  I  think,  be  said  that,  on  the  face 
of  his  plaint,  the  special  respondent  had  no 
cause  of  action. 

ThQ  first  ground  of  special  appeal  noted 
in  the  petition  has  not  been  pressed. 

The  second  is,  that  the  Judge  has  mis- 
taken the  special  appellant's -case,  and  has 
decided  that  the  land  on  which  wasilat  is 
claimed  was  that  purchased  by  the  plaintiff, 
on  grounds  which  have  nothing  to  do  with 
the  question.  » 

The  Judge  has  found  no  doubt  "that  the 
plaintiff  has  sufficiently  shown  that  the  lands 
were  within  his  purchased  share,"  but  he  has 
found  this  on  the  ground  that  the  zemindar 
was  **  proVed  to  have  let  all  his  lands  except 
"a  kuicherry  and  a  tank,  and  that  it  was 
"  therefore  futile  for  him  to  allege  that  the 
"lands  are  and  have  been  in  his  khas  pos- 
'*  session. 


But  the  question  for  the  Judge  to  deci<Se 
was,  not  whether  the  lands  claimed  by  the 
special  respondent  were  within  the  putnee  of 
six  mouzahs  as  granted  by  the  zemindar,  bm 
whether  they  were  within  the  three  man- 
zahs  of  that  putnee  purchased  by  the  speci&l 
respondent.  It  was  alleged  from  the  tint 
that  they  were  not  within  those  three  mou- 
zahs, and  the  Judge's  reasoning,  therefore, 
fails.  Before  a  decree  can  be  given  lo  the^ 
special  respondent,  the  Judge  must  find  tbit 
the  land  on  which  he  claims  wasilat  wu 
within  the  three  mouzahs  purchased  by  him ; 
it  is  not  enough  to  find  that  it  was  within 
the  original  putnee  of  six  mouzahs. 

The  next  ground  of  special  appeal  is  thai, 
as  special  appellant  in  the  former  suit  agaiosl 
the  ryot  abandoned  his  claim  for  the  rents ^ 
of  1267,  1268,  and  1269  B.  S.,  he  cannot 
sue  for  them  now.  As  against  the  ryol,; 
undoubtedly  he  could  not,  but  as  I  have  al-j 
ready  decided  that,  as  against  the  zemindar,; 
the  special  appellant  might  be  held  to  have 
a  cause  of  action,  there  seems  to  be  no  reason 
why  the  special  appellant  may  not  recorcrj 
the  wasilat  for  six  years,  supposing  him  to  4 
prove  his  title  to  ihcm,  his  former  abandon- 
ment notwithstanding. 

Another  ground  of  special  appeal  is  that 
the  Judge  has  assessed  the  mesne-profits  on 
a  wrong  principle.  He  has,  with  reference 
to  the  rents  paid  in  kind,  allowed  an  alleged 
custom,  and  added  on  50  per  cent,  at  the  end 
of  each  year  as  a  penalty  for  non-payment. 

This  appears  to  be  a  very  unusual,  and  at 
the  same  time  unfair,  method  of  calculating 
wasilat.  On  rents  paid  in  money,  a  certain 
rate  of  interest,  viz.,  12  per  cent ,  is  allowed; 
and  why,  because  the  rents  are  collected  in 
kind  instead  of  in  cash,  the  interest  should  be 
increased  up  to  50  per  cent.,  it  is  not  easy  to  '• 
conceive.  If  the  special  respondent  b5  found 
entitled  lo  wasilat,  he  should  recover  them, 
I  think,  in  the  usual  way,  and  no  difference 
should  be  made  between  wasilat  paid  in  kind 
and  wasilat  paid  in  cash.  The  value  of  both 
should  be  calculated  in  specie,  and  the  usual 
rate  of  interest  allowed. 

I  think  that  the  case  should  go  back  to  the 
Judge  for  a  finding  as  to  whether  the  special 
respondent  ever  did  purchase,  the  particular 
lands  on  which  Tie  claims  wasilat.  If  this 
point  be  found  in  his  favor,  he  will  be  en- 
titled to  wasilat  for  six  years  calcalaicd  in 
the  manner  noticed  above. 

Costgiwill  follow  the  result. 
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MiiUr,  y.—l  concur  with  my  learned  col- 
kagne.  1  would  only  wish  to  add  that  the 
fMXDt  of  possession  is  one  of  very  great  import- 
tnce  in  this  case,  and  that  point  must  be 
eoqaired  into  before  it  can  be  satisfactorily 
detcnnined  as  to  whether  the  lands  in  suit  do 
leally  appertain  to  any  of  the  three  villages 
purchased  by  the  plaintiff  or  not.  Upon  the 
plaintiff's  own  showing,  it  appears  that  he 
Inmself  has  never  got  possession  since  the 
date  of  his  purchase.  Unless,  therefore,  he 
is  in  a  position  to  show^  that  his  predecessors 
were  in  possession,  I  cannot  make  out  how 
kc  can  succeed  in  establishing  his  title,  the 
palnee-pottah  merely  Specifying  the  names 
of  six  entire  villages.  I  would  also  call  the 
tllemion  of  the  Lower  Appellate  Court  to 
the  conduct  of  the  plaintiff.  He  sued  the 
ijot-defendant  for  rent  under  the  provisions 
d  Act  X.  of  1859,  and  having  failed  in  that 
nit,  he  now  brings  this  action  for  mesne- 
profits,  treating  the  ryot-defendant  and  the 
ipecial  appellant  as  co-trespassers.  The 
case  ought  to  go  back  to  the  Lower  Appel- 
late Court  for  a  fresh  decision  upon  the 
nerits. 


sub -tenant.     The    defendant's   case   is   tha^ 
he  is  not  the  plaintiffs  sub-tenant,  and  that 
the  plaintiff  is  not  a  mokurrureedar  to  whom 
he  is  bound  to  pay  any  rent  at  all. 

After  first  one  and  then  a  second  remand, 
the  case  has  come  back,  and  it  is  quite  clear, 
as  the  Judge  himself  states,  that  the  plaintiff 
in  no  way  substantiated  his  allegation  that 
the  defendant  was  his  tenant.  Leaving  the 
plaintiff's  claim  unproved,  the  Lower  Appel- 
late Court  erroneously  goes  into  the  defend- 
ant's case,  and  thinking  that  the  defendant 
also  has  failed  to  prove  his  case,  gives  the  ^ 
plaintiff  a  decree.  This  is  entirely  illegal. 
As  the  plaintiff  had  to  prove  his  case,  and 
has  entirely  failed  to  prove  his  case,  we 
reverse  the  decision  of  the  Lower  Appellate 
Court,  decree  this  appeal,  and  dismiss  the 
plaintiff's  suit  with  all  costs. 


The  29ih  July  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hob- 
house,  Judges, 

Onus  proband!. 

Case  No.  1769  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Rungpore,  dated  the  28th 
May  iSSy^  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  26th  February  j866. 

Palanoo  Khamaroo  Doss  (Defendant), 
Appellant, 
versus 
Mozuhur  AH  and  another  (Plaintiffs), 
Respondents. 

Bahoo  Rajendurnath  Bose  for  Appellant. 

Moulvie  Syud  Murhamut  H ossein 
for  Respondents, 

In  a  suit  for  rent  where  plaintiff  claimed  as  mokur- 
nirttdar,  bat  in  no  way  established  his  allegation  that 
<Wtadant  was  his  tenant,  the  Lower  Court  was  held  to 
Reacted  illeirally  in  going  into^efendant's  case,  and 
V^^  plaintiff  a  decree,  because  defendant  had  failed 
to  prove  his  case. 

^^y^ty,  7. — Thb  plaintiff  in  this  case 
states  that  he  is  a  mokurrureedar  holding 
under  the  zemindar,  and  the  defeiid^t  is  his 


The  29th  July  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Pre-emption— Tender  of  price—Mahomedan 

law. 

Case  No.  561  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Aineen  of  Mymen- 
singhy  dated  the  20th  December  i86y,  re- 
versing a  decision  passed  by  the  Moonsiff 
of  BazitporCy  dated  the  26th  November 
1866, 

Khoffeh  Jan  Beebee  (one  of  the  Defendants), 

Appellant, 

versus 

Mahomed  Mehdee  (Plaintiff),  Respondent. 

Baboos  Debendro  Narain  Bose  and  Rajen- 
dur  Nath  Bose  for  Appellant. 

Baboo  Taruck  Nath  Dutt  for  Respondent. 

It  is  not  incumbent  on  a  pre-emptor  to  tender  the 
price  at  the  time  of  making  his  claim. 

Kempy  7.— This  suit  was  based  upon  a 
right  of  pre-emption.  The  Lower  Appellate 
Court  has  found  that  the  plaintiff,  the 
special  respondent,  has  proved  that  he  per- 
formed the  usual  acts  required  under  the 
Mahomedan  law  to  establish  his  right.  It 
is  now  contended  in  special  appeal  that,  be- 
cause the  first  Court  found  that  the  plaintiff 
had  no  money  to  pay,  his  suit  ought  to  have 
been  dismissed. 
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In  the  first  place,  we  observe  that  this 
point  was  not  in  issue  before  the  Court  of  first 
instance.  Moreover,  it  is  not  incumbent  on 
the  pre- emptor  to  tender  the  price  at  the  time 
of  making  his  claim  {ztide  Baillie's  Digest 
of  the  Mahomedan  law,  page  488),  and  un- 
less the  plaintiff  pay  for  the  property,  his 
decree  in  right  of  pre-emption  would  be  in- 
fructuous. 

The  special  appeal  is  dismissed  with  costs. 


The  29th  July  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Undcr-tenure — Rents— Suspension  of  pay- 
ment 

Case  No.  211  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Shahabad,  dated 
the  20th  December  i86y,  affirming  a  de- 
cision passed  by  the  Assistant  Collector  of 
that  District,  dated  the  i^th  September 
1867. 

Gudadhur  Lall  (Plaintiff),  Appellant, 

versus 

Ram  Jhan  Gunderee  (Defendant),  Respondent, 

Baboo  Kishen  Succa  Mookerjee  for  Appellant. 

Baboo  Poorno  Chunder  Shome  for  Respondent. 

Where  a  party  purchases  another's  zemindary-riphts 
in  an  estate  in  which  that  other  had  created  an  under- 
tenure  with  a  fixed  rent,  the  circumstance  that  payment 
of  rent  on  account  of  such  tenure  was  suspended  while 
the  zemindary  was  in  the  hands  of  the  former  proprietor 
does  not  affect  the  rights  of  his  successor  or  the  fixity 
of  the  rent.  '*   ♦ 

Jackson,  J, — This  was  a  suit  for  arrears  of 
rent.     The  facts  are  shortly  these  : — 

The  plaintiflF  purchased  the  zemindarj'- 
rights  which  formerly  belonged  to  the  defend- 
ant. While  the  zemindary  was  in  the  de- 
fendant's hands,  he  created  an  under-tenure 
of  a  garden  in  favor  of  a  member  of  his 
family,  and  that  under-tenure  afterwards 
devolved  on  himself.  After  the  purchase  by 
the  plaintiff,  he,  in  an  erroneous  view,  as  it 
appears,  of  his  own  rights,  sued  to  recover 
possession  of  the  garden  itself,  but  it  was 
held  by  the  High  Court  in  its  decision,  re- 
ported at  page  32,  III.  Weekly  Reporter 
(Ram  Jhan  Gunderee,  Defendant,  Appellant, 
vs.  Lalla  Gudadhur  Lai,  Plaintiff,  Respondent), 
that  the  plaintiff  had  not  acquired  any 
but  the  zemindary-rights  by  his  purchase, 
and  that  he  was  not  entitled  to  take  the 
under-tenure  from  the  defendant.    He  now 


sues   to   recover    the    rents    of   this  under« 
tenure. 

There  is  no  question  but  that  the  uoder* 
tenure  was  created^  and  the  rent  then  fixed  ii 
not  disputed  ;  but  the  first  Court  held  that, 
inasmuch  as  no  payment  of  rent  by  tiM 
defendant  to  the  plaintiff  had  been  proved, 
it  was  necessary  that  the  rate  of  rent  shooU 
'be  first  legally  fixed,  and  he  dismissed  tb< 
suit. 

The  Judge  afiSrmed  this  decision,  and  dl» 
missed  the  appeal,  observing  that  the  plaiotii^ 
appellant,  should  bring  his  suit  to  get  tbenit 
fixed. 

On  calling 'upon  the  vakeel  of  the  respond* 
ent  to  support  this  decision,  he  contends  that 
there  is  no  agreement  to  paj  rent  betveei 
the  present  zemindar,  plaintiff,  and  thedefeod^^ 
ant,  and  there  is  nothing  to  show  thai  ilM 
rate  formerly  fixed  in  the  under-tenure  is  dNJ 
rate  at  which  the  rents  should  now  be  paid,  i 

It  appears  to  me  that  the  circumstance  0^ 
the  suspension  of  payment  of  rents  durinjj 
the  lime  when  the  zemindary  was  in  t^ 
hands  of  the  former  proprietor  does  not  affedj 
the  rights  of  his  successor,  or  affect  the  itaft 
itself  as  to  its  fixity;  and  if  there  is  aafj 
circumstance  which  entitles  the  defendant  t^ 
an  abatement  of  rent,  he  can  establish  btt 
claim  in  the  usual  way.  There  is  nothing  tft; 
show  that  the  rate  of  rent  originally  fixcdB; 
not  payable  by  the  defendant  on  the  par- 
chaser's  demand. 

The  decision  of  the  Lower  Courts  must  be 
reversed,  and  the  plaintiff's  suit  must  be  de- 
creed with  all  costs. 

Mitter,  J, — I  concur. 

The  Judge  has  distihctly  found  that  the 
plaintiff  has  succeeded  in  showing  that  ib« 
defendant  in  this  case  stood  towards  him  in ; 
the  position  of  a  tenant ;  and  it  is  also  ad- 
mitted by  the  pleader  for  the  defendant  that 
the  evidence  accepted  by  both  the  Lo*cf 
Courts  goes  to  show  that  there  was  a  bond-idt 
under-tenure  bearing  a  determinate  jummx 
recorded  in  the  zemindary-papers  of  the  for- 
mer proprietor. 

The  mere  fact  that  no  rept  was  received  by 
the  former  proprietor  at  any  time  prewoos 
to  this  suit  cannot,  therefore,  invalidate  the 
plaintiff's  claim  to  recover  from  the  defend- 
ant rents  at  the  iftes  recorded  in  the  zemin- 
dary-papers. 

1  have  not  been  able  exactly  to  unders^aiia 
from  the  argument  of  the  respondent's  pleader 
whethe%  he  meant  to  say  that  this  under 
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kure,  which  his  client  has  purchased,  had 

to  the  plaintiff  along  with  the  right, 

Ic,  and  interest  of  the  former  proprietor  in 

paient-estate,  or  that  the  fact  of  the  former 

)prietor  of  that  estate  not  having  received 

ly  rents  from   the   former  tenant,  because 

was  his  grand-mother,  and  from  himself 

^hen  be  succeeded   to  the  under-tenure  as 

tir  to  his   grand-mother,  has  converted  it 

itoa  rent-free  holding. 

If  the  pleader  intended  to  advance  the  first 

[amcnt,  it  is  perfectly  clear  that  it  is  no 

iger  open   to   him    to    raise    that    issue. 

^ben  the  plaintiff  had  sued   this  very  de- 

SDdant  to  recover  possession  of  the  under- 

lure  in  question,  the  defendant's  plea  was 

there  was  a  valid  under-tenure  which  did 

with  the  right,  title,  and  interest  of  the 

lindar  in  the  parent-mehal,  and  the  de- 

idant   is    consequently    precluded    from 

using  a  contrary  plea  now  that  the  plaintiff's 

lit  for  {>ossession  has  been  dismissed  upon 

own  objection.     If,  on  the  other  hand, 

pleader  meant  to  say  that  the  omission  of 

te  former  proprietor  to  collect  the  rents  of 

under-tenure  from  himself  when  he  was 

possessor  of  it,  absolves  the   defendant 

a  purchaser  of  it  from  all  objection  to  pay 

rent  fixed,   I  think   that  the   argument 

fds  no  comment  to  refute  it. 

Tbe  appeal  ought,  therefore,  to  be  decreed 

rithall  costs. 


The  29th  July  1868. 

Present : 

ibe  Hon*ble  L.  S.  Jackson  and  Dwarkanath 
Mitter,  Judges, 

lifb  Court's  action  sue  mota--Suit  for  kuboo- 
teot— Failure  to  prove  rate  of  rent. 

-ase  No.  197  of  1868  under  Act  X.  of  1859. 

^ptcial  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Chittagong,  dated  the 
2ph  November  i86y,  affirming  a  decision 
passed  by  the  Deputy  Collector  0/ that  Dis- 
trict, dated  the  ijih  July  i86y, 

Hameed  Ali  and  others  (Defendants), 
Appellants^ 

versus 

Afaoodeen  (Plaintiff)^  Respondent, 
^r.  G.  A.  Tzvidale  for  Appellants. 
Baboo Poorno  Chunder  Shome  for  Respondent. 

J^SL*  P'*'"*^^  suinff  for  a  kubooleut  at  enhanced 
lgiy>*"fq  a  decree  below,  though  he  was  found  not 
««WM  to  the  rate  of  rent  which  he  claimti,  the  High 


Court,  considerin|r  that,under  a  ruling  of  the  Full  Bench, 
the  suit  should  have  been  dismissed,  of  its  own  motion  ir^ 
special  appeal  reversed  the  decree,  notwithstanding  the 
objection  was  not  taken  in  the  written  grounds  of 
appeal. 

Jackson^  J. — This  was  a  case  of  enhance- 
ment, not  after  notice,  but  by  way  of  a  suit 
for  a  kubooleut  at  enhanced  rates  ;  and  by. the 
judgment  of  the  Lower  Appellate  Court,  the 
plaintiff  has  been  found  not  entitled  to  the 
rate  of  rent  at  which  he  sued  for  a  kubooleut. 
That  being  so,  under  the  recent  ruling  of  a 
Full  Bench  of  this  Court,  his  suit  ought  to 
have  been  dismissed. 

This  is  a  point  not  taken  in  the  written 
grounds  of  appeal,  but  it  is  a  point  so  obvi- 
ously arising  in  the  case  that  justice  seems 
to  require  that  we  should  take  it  ourselves, 
and  we  have,  therefore,  suggested  it. 

For  this  reason,  the  decision  of  the  Lower 
Appellate  Court  is  reversed  with  costs. 

Mitter y  J. — I  entirely  concur. 

It  is  very  true  that  this  objection  was  not 
taken  in  the  Court  below;  but  it  |s  one  which 
can  arise  only  when  it  is  finally  determined 
as  to  what  is  the  rate  of  rent  at  which  the 
defendant's  tenure  ought  to  be  assessed.  Tak- 
ing this  fact  into  consideration,  and  also  that 
the  objection  is"  one  which  goes  to  the  very 
root  of  the  suit  as  it  was  instituted  by  the 
plaintiff,  the  point  is  one  which  this  Court  is 
competent  to  take  up  of  its  own  motion  at  the 
time  of  the  final  disposal  of  the  case. 


The  29th  July  1868. 

Present  : 

0  ' 

The  Ilon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges, 

Enhancement  of  rent— Shikmee  talookdars — 
Section  10,  Act  VL,  1862— Measurement — 
Assets. 

Case  No.  541  of  1861  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Mymensingh,  dated  tht 
igth  December  iSCy^  modifying  a  decision 
passed  by  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  30th  December  186$, 

Dabee  Doss  Neogy  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Gobind  Mohun  Ghose  and  others  (Plaintiffs), 

Respondents, 

Bahoo  Romesh  Chunder  Mitter  for 
Appellants. 
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Mr.  y.  S.  A\r///or/  and  D^boo  Bhoiranee 
•  Churn  Duff  for  Respondents 

In  a  suit  for  enhancement  of  the  rent  paid  by  shlkmee 
talookdars,  the  plaintiff  is  bnund  to  afford  data  [c.tr,^ 
the  rate  paid  by  intermediate  tenants  of  the  same  class) 
upon  which  the  Court  can  come  to  a  satisfactory  con- 
clusion as  to  what  would  be  a  fair  and  equitable  rate 
to  be  paid  by  defendant ;  plaintiff  being  compstent,  under 
Section  lo,  Act  VI.  of  ivV62,  to  measure  the  talook,  and 
ascertain  the  assets. 

Kemp,  y. — This  case  was  remanded  by  this 
Court  on  the  8th  of  May  1867.  The  suit 
was  one  for  enhancement.  The  defendants 
are  shlkmee  talookdars.  The  plaintiff  is- 
sued notice  upon  them,  treating  them  as 
ryots ;  that  is  to  say,  although  their  sfafus  as 
talookdars  was  admitted  in  the  notice,  the 
grounds  of  enhancement  are  such  as  are  only 
applicable  lo  ryots.  The  suit  of  the  plaint- 
iff and  the  notice  were,  therefore,  inform- 
al. We  directed  the  Judge  to  treat  the 
defendants  as  talookdars,  and  directed  him  to 
endeavour  to  fix  w-hat  would  be  a  fair  and 
equitable  rate  of  rent  suitable  to  the  inter- 
mediate position  which  the  special  appellants 
hold  between  the  zemindar  and  the  occupant 
rvots. 

The  Judge,  proceeding  on  the  erroneous 
assumption  that  we  had,  in  our  decision, 
upheld  the  enhanced  ryotty  rates  as  fair  and 
equitable,  and  that  he  was  precluded  from 
entering  into  any  inquiry  as  to  whether  these 
rates  were  fair  and  equitable,  has  simply 
deducted  25  per  cent,  on  these  enhanced  rates 
as  the  talookdar's  profits,  and  has  considered 
the  balance  lo  be  fair  and  equitable  to  be 
paid  by  the  special  appellant  to  the  zemindar. 
The  talookdar,  special  appellant,  appeals,  and 
there  is  also  a  cross-appeal,  so  we  are  inform- 
ed, by  the  zemindar,  urging  that  10  per 
cent.,  and  not  25  per  cent.,  was  the 
proper  deduction  to  make  as  the  profits  of 
the  talookdar.  But  as  we  shall  dispose  of  the 
case  on  the  appeal  of  the  talookdar.  it  is 
imnecessary  for  us  to  notice  the  appeal  of  the 
zemindar.  We  have  already  observed  that 
the  plaintiff's  suit  was  brought  in  a  wrong 
shape.  He  has  furnished  no  proof  of  the  rate 
paid  by  intermediate  tenants  of  the  same 
class  as  the  defendant.  He  has  not  given  any 
evidence  as  to  ^hc  "hustabood,"  or  assets  of 
the  defendant's  talook.  In  short,  there  is  no 
data  upon  which  this  Court  can  come  to  any 
satisfactory  conclusion  as  to  what  would  be 
a  fair  and  equitable  rale  to  be  paid  by  the 
defendant.  'I'he  plaintiff  can,  under  Section 
10  of  Act  VI.  of  1862,  measure  the  talook, 
and  ascertain  the  assets  of  the  talook,  and 
this  course  he  ought  to  have  pursued  before 
bringing  the  present  suit.    The  suit  in  the 


present  shape  must  be  dismissed.    The  speci;U 
appeal  of  the  talookdar-defendant  is,  there- 
fore,  decreed  with  costs.     The  decision  of  tbft. 
Judge  is  reversed,  and  the  cross-appeal  dts* 
missed. 


The.  31st  July  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

yudges. 

Jurisdiction— -Partners— -Soit  for  acconnta 

Case  No.  610  of  1868. 

Special  Appeal  from  a  decision  passed  by  iht 
Principal  Sudder  Ameen  of  Sylhei^  daitt 
jofh  December  i86y,  modifying  a  decisitm 
passed  by  the  Moonsiff  of  thai  Disiridy 
dated  the  31st  August  iSdjr, 

Shurrut  Chunder  Kur  and  another  (Defend- 
ants), Appellants, 

'     7'ersus 

Ram  Shunkur  Surmah  (Plaintiff),  RespondeM^ 

Bahoos  Roopnath  Banerjee  and  Tarruck  Natk 
Sein  for  Appellants. 

Baboo  Rajendronath  Bose  for  Respondent 

The  only  mode  in  which  a  partner  in  a  concern  caa 
obtain  redress  for  any  sum  wrongfully  taken  by  another 
partner  is  by  a  suit  for  an  account.  Such  a  suit  caw- 
not  be  entertained  by  a  Small  Cause  Court. 

Loch,  y. — This  is  a  suit  brought  by  one 
partner  against  another  partner  and  a  sen'ant 
of  the  concern,  to  recover  from  the  partner 
and  the  servant  certain  sums  alleged  to  have 
been  realized  from  certain  debtors  which  they 
did  not  make  over  to  the  plaintiff.  As  one 
of  the  defendants  is  admittedly  a  partner, 
and  entitled  to  three  annas  share  jof  the 
profits,  we  think  this  suit  is  not  properly 
brought,  and  that  the  only. mode  in  which 
plaintiff  can  get  redress  for  any  sums  which 
have  been  wrongly  taken  by  his  partner,  is 
by  a  suit  for  an  account.  We  think,  there- 
fore, the  suit  should  have  been  rejected  by 
the  first  Court  on  its  institution,  and  we  now 
reverse  the  order  of  the  Lower  Appellate 
Court,  and  decree  this  appeal  with  costs. 

We  do  not  ihijjjc  that  there  is  weight  in 
the  preliminary  objection  taken  by  the  pleader 
for  the  respondent  in  this  case.  This  is  a  suit 
which  cannot  be  disposed  of  by  the  Small 
Cause  Court,  and  therefore  a  special  appeal 
would  li%to  this  Court. 
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The  31st  July  1868. 

Present  : 

•ftcHonble  H.  V.  Bayley  and  F.  A.  Glover, 

yudges. 
Registration— Act  XIX.,  1843. 

Case  No.  2125  of  1867. 

Sftcial  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  of  Midnapore,  dated 
the  8th  June  i86y,  affirming  a  decision 
passed  by  ihe  Moonsiff  of  that  District, 
dated  the  6th  February  1S66, 
Gandharee  Debea  (Defendant),  Appellant. 

versus 
Sonatun  Panday  (Plaintiff),  Respondent, 

Mboos  Bhoivanee  Chunder  Dutt  And  Mohen- 
dro  Lall  Shome  for  Appellant. 

Bahm  KalUe  Mohun  Doss  and  Hem  Chun- 
der Banerjee  for  Respondent. 

Priority  of  registration  gives  priority  of  title  under 
Ad  XIX.,  1843,  only  when  ihe  authenticity  of  the 
dxunKfltis  proved. 

BaxUy,  J. — Ix  this  case  the  point  of  special 
I  appeal  is  that  priority  of  registration  gives 
fnority  of  title  under  Act  XIX.  of  1843  :  but 
looking  to  that  law,  it  clearly  appears  that  it 
Wly  does  so  when  the  authenticity  of  the 
document  is  proved.  In  this  case  it  has  been 
found  as  a  fact  by  the  Court  below  that  the 
tntbemicity  is  not  proved.  Therefore,  the 
ground  of  special  appeal  fails,  and  this  appeal 
b  dismissed  with  costs. 


The  3 1  St  July  1868. 

Present : 

ThcHon-ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges. 

An  expired  decree  no  evidence. 

.     Case  No.  2023  of  1867. 

Special  Appeal  from  a  decision  passtd  by  the 
Judicial  Commissioner  of  Chota  Nagpore, 
dated  the  2i)th  May  iS6y,  affirming  a  deci- 
sion  passed  by  the  Assistant  Commissioner 
of  that  District,  dated  the  gth  June  1866, 

Ram  Soondur  Tewarree  (PlaintifiF),  Appellant, 

versus 

Sreeuith  Dewasi  (Defendant)  and  the  Beer- 
bhoom  Coal  Company  (Interveners),  Re- 
spondents. 

Baboo  Bhowanec  Churn  Dull  for  Appellant. 
No  one  for  Respondents. 

^       A  decree  declaring  plaintiff's  title,  in  a  suit  under 
^^X.,  1859,  not  havin?  been  executed  within  ^he  period 


allowed  by  law,  was  held  to  be  no  loncrcr  a  decree,  and 
to  be  no  evidence  ajrainst  the  fact  of  an  intervenor  in  • 
thf  suit  havintj  actually  received  the  rents  bond  fide, 

Baylty,  J. — I  am  of  opinion  this  appeal 
ought  to  be  dismissed. 

The  chief  contention  in  special  appeal  is 
that  the  Lower  Appellate  Court  has  wrongly 
decided  that  the  defendant  is  in  actual  receipt 
of  the  rents  bomi  fide,  inasmuch  as,  by  a 
decree  of  the  26th  February  1862,  the  plaint-  • 
ifF's  title  was  declared  in  a  ?uit  under  Act  X. 
of  1859,  at  which  time  the  defendant  appear- 
ed as  an  intervenor  in  that  case  ;  consequently 
no  bona  fides  could  exist  in  the  actual  receipt 
of  rent  by  the  defendant.  It  is  also  contend- 
ed that  another  decree,  dated  5lh  September 
1865,  distinctly  declares  that  the  plaintiff 
holds  lands  in  Surrakdehi  Kunaopore,  and 
therefore  the  statement  of  the  defendant  to 
the  contrary  should  have  been  considered  as 
of  no  weight ;  and  this  decree,  the  special  ap- 
pellant also  argues,  is  further  proof  that  the 
defendant's  receipt  of  rent  was  not  bond  fide. 
The  pleader  also  cited  Weekly  Reporter, 
Volume  Vn.,  page  85,  Weekly  Reporter, 
Volume  IX.,  page  305,  in  support  of  his 
contention. 

It  is  admitted  before  us,  as  in  the  Courts 
below,  that  the  decree  relied  upon  of  26th 
February  1862  was  not  executed  or  enforced 
in  any  way  whatever.  It  is  also  admitted  that 
the  three  years'  liinitaiion  prescribed  by 
Seciion  92,  Act  X.  of  1859.  expired  on  the  26th 
February  1865,  and  this  suit  was  brought  on 
I  the  nth  April  1866. 

j      In    my   opinion,     when    a   decree   is   not 
executed  wiihin  the   period  allowed   by  law 
for  execuiion,  its  operation  ceases,  and  it  no 
1  longer   remains  a  decree   unless  revived  by 
j  order  of  a  competent  Court.     No  such  revival 
I  appears  in  this  case.      'I'he  Lower  Appellate 
,  Court  was,  therefore,  right  in  thinking  that 
ihe  decree  was  no  evidence  against  the  fact 
of  the  defendant's  having  actually  received  the 
rents  as  required  by  the  law  '^Section  ^'j^, 
that  is,  bond  fide.     It  is  contended  that  the 
Lower  A[)pellale   Court  does  not  stale  in  ex- 
press terms  that  the  receipt  of  the  rent  was 
bond  fide ;  but  to   my   mind,  looking  to  the 
inoperative    decree    of  the   plc^intiff   on  one 
hand,  and  the  actual  receipt  of  rent  by  the 
defendant  on  the  other,  the  Lower  Appellate 
Court  stibstantialh-  holds  the  receipt   to  be 
bond  fide,  as  contemplated  by  Section  ']'],  Act 
X.  of  1859. 

Referring  to  the  two  cases  cited  above,  I 
have  only  to  say  that  they  only  lay  down 
what  is  an  admitted  rule  of  law,  viz.,  that  the 
receipt  contemplated  by  Section  ^'j  is  not  to 
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be  only  actual  but  bond  fide,  and  they  have 
*no  further  bearing  whatever  on  the  present 
case. 

With  regard  to  the  plea  that,  because  the 
decree  of  1865  laid  down  that  the  plaintiff 
had  lands  in  Surrakdehi  Kunaopore,  the  de- 
fendant's receipts  of  rent  was  not  bond  fide  or 
compatible  with  his  allegation  that  there  was 
no  such  land,  I  would  only  remark  that  I  do 
not  thfnk  the  que"fetion  of  bona  fides  of  receipts 
of  rent  can  be  decided  in  that  view,  because 

the  one  matter  is  independent  of  the  other. 

* 

In  this  view,  I  would  dismiss  the  appeal, 
but  without  costs,  as  the  respondent  does  not 
appear. 

Glover^  J. — I  concur  in  dismissing  the 
appeal. 


The  31st  July  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Judges. 

Mahomedan  law—Sale  by  heirs— Title  of 

purchaser. 

Case  No.  3088  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Gya,  dated  the  2gth  August  i86y, 
affirming  a  decision  passed  by  the  Principal 
Sudder  Ameen  0/  that  District ,  dated  the 
2gth  November  1866. 

Shah  Enaet  H ossein  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Syud  Rumzan  (Plaintiff),  Respondent. 

Messrs.  R.  T.  Allan  and  R.  E.  Twidale 
for  Appellants. 

Mr.  C.  Gregory  and  Baboo  Romesh  Chun- 
der  Mitter  for  Respondent. 

By  Mahomedan  law  an  heir,  like  an  executor,  may 
properly  sell  portions  of  the  estate  of  the  deceased,  if 
necessary,  for  the  purpose  of  paying  debts  or  legacies 
or  otherwise  in  the  course  of  a  due  administration  of 
the  estate;  and  there  is  nothing  to  invalidate  the  title 
oi  a.  bond  ^de  purchaser  who  pays  full  consideration, 
and  buys  without  notice  of  there  being  any  reason  why 
the  sale  should  not  have  been  made. 

Macphersoffy  J. — Momtaz  Ali  having 
died  owing  the  plaintiff  a  sum  of  money, 
the  latter  sued  his  heirs,  and  got  a  decree 
against  them  for  the  amount  due,  to  be  real- 
ized out  of  the  estate  of  the  deceased.  But 
before  the  plaintiff  got  his  decree  against 
them,  the  heirs  had  mortgaged  to  the  defend- 
ant (by  granting  zur-i-peshgee  leases)  the 
property,   the   subject   of  the   present   suit, 


which  formed  part  of  the  assets  left  by  tbft 
deceased.  The  plaintiff,  in  execution  of  his 
decree,  attached  the  mortgaged  property,  had 
it  put  up  for  sale,  and  bought  it  himse& 
He  then  instituted  the  suit  out  of  which  the 
present  appeal  arises,  seeking  to  eject  tha 
defendants,  and  declaring  that  their  convey^ 
ances  were  fraudulent  and  collusive. 

Both  the  Lower  Courts  raised,  but  neither] 
of  them  decided,  an  issue  as  to  whether  tb^j 
defendant's  mortgages  were  fraudulent  and] 
collusive.      But  they  held  that,  because  ibm 
property  at  one  time  belonged  to  the  estate' 
of  Momtaz  Ali,  the  plaintiff,  as  a  creditor' 
who  has  got  a  decree  against  the  estate.  Iiis 
a  right  to  follow  the  property  in  the  hands 
of  the  defendants,  and  therefore  that,  by  pup* 
chasing    at    the    sale   in    execution   of   bla^ 
decree,  the  plaintiff  acquired  a  good  title,  ai 
has  a  right  to  recover  possession  from 
defendants. 

From  this  decision  the  defendants  appeal,'] 
contending  that  they   are  bond-fide  mortga».3 
gees,  who  paid  full  consideration,  and  had  no^ 
notice    of  the  plaintiff's  claim   against  the 
estate,  and  that,  as  their  mortgages  are  prior' 
in   date  to  the   decree    under    which    the 
plaintiff  purchased,  the  latter  is  not  entitled 
to  possession  until  he  shall    have    paid  off 
what  is  due  to  the  plaintiff  in  respect  of  the. | 
mortgage. 

It  appears  to  me  that  the  mere  fact  of 
these  lands  having  once  belonged  to  the  estate 
of  the  deceased  does  not  show  that  the 
plaintiff  is  entitled  to  follow  them  in  the 
defendant's  hands,  so  as  to  enable  him  nov 
to  recover  possession  without  redeeming.  It 
is  quite  true  that  the  assets  of  a  deceased 
Mahomedan  are  primarily  liable  for  and 
charged  with  his  debts;  and  further  that 
it  is  the  duty  of  the  heir  lo  payalLdebts 
before  appropriating  any  portion  vt  the 
assets  to  his  own  use.  But,  although  this 
is  unquestionably  so,  it  does  not  follow  that 
a  third  party  who  purchases  from  the  heir 
bond  fide,  and  for  fuH  consideration,  may 
not,  by  his  purchase,  acquire  a  good  title 
as  against  a  creditor  who  subsequently  gets 
a  decree  against  the  heirs  and  the  estate  of 
the  deceased.  As  regards  Hindoos,  it  has  been  \ 
decided  that  the  creditor  of  a  deceased  man 
has  no  better  position  against  his  debtor's 
estate  than  that  which  he  enjoyed  in  his 
lifetime ;  that,  when  the  estate  has  passed 
to  the  heirs  of  the  debtor,  the  creditor  may 
have  recourse  to  it,  so  long  as  it  re- 
mains iij  their  hands ;  but  that,  if  he  allows 
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the  heirs  to  dispose  of  the  estate  to  a  bond- 
\JUt  purchaser,  he  cannot  follow  it  in  the 
liinds  of  the  latter,  but  can  proceed  only 
ilptost  the  heirs  personally,  who  are  re- 
iipOQsible  to  the  extent  of  the  assets.  {See 
{Foil  Bench  Decisions  of  the  Agra  High 
ICoort,  Volume  L,  page  72 ;  and  11.  Weekly 
Reporter,  page  296.) 

A  case  reported  at  Sudder  Dewanny 
jAdawlot  Reps.,  1859,  page  540," was  referred 
to  in  argument.  But  it  really  has  no  bearing 
isB  the  question  now  before  us,  as  it  merely 
[decides  (what  is  indisputable)  that,  if  INfaho- 
^ttdan  heirs  misappropriate  assets  belonging 
to  the  estate  of  their  deceased  ancestor,  they 
:aake  themselves  personally  liable  to  the 
oteot  of  the  assets  misappropriated. 

LAn  heir,  like  an  executor,  may  properly 
il  pdri'otis  of  the  estate  of  the  deceased, 
if  such  sale  be  necessary  for  the  purpose  of 
paying  debts  or  legacies,  or  otherwise  in  the 
ooorseof  a  due  administration  of  the  estate. 
In  Baillie's  Mahomedan  Law,  page  677,  it- 
is  said:  ''But  if  there  are  debts,  and  they 
•cover  the  whole  of  the  estate,  the  executor 
"maj  sell  the  whole  by  general  agreement 
\^[i  r,  of  the  heirs);  and  when  the  debts 
;"do  not  cover  the  whole  estate,  he  may  sell 
I** as  much  of  it  as  may  be  necessary  for 
"their  payment."  *  *  *  "  When,  however, 
"he  has  actually  sold  akar^  or  immoveable 
"property,  for  the  payment  of  debts,  while 
"he  has  other  property  in  his  hands  sufficient 
"for  that  purpose,  the  sal^^ia.  lawful.  And 
''if  there  are  general  legacies,  the  executor 
"may  sell  as  much  of  the  property  as  may 
"be  necessary  for  their  liquidation,"  kc. 

The  law  being  such,  there  is  nothing 
frmd  facie  bad  in  a  sale  by  a  Mahomedan 
heir,  nothing  which  should  invalidate. the 
title  of  a  lond'fide  purchaser  who  pays  full 
consideratioD,  and  buys  without  notice  of 
there  l>eing  any  reason  why  the  sale  should 
not  have  been  made.  Of  course,  if  the 
purchaser  is  not  buying  bond  fide,  if  he  is 
in  any  way  acting  in  collusion  with  the  heir, 
and  knows,  or  has  reason  to  believe,  that  the 
money  paid  by  him  will  not  be  duly  applied 
for  the  purposes  of  the  estate,  the  purchase 
^^Id  be  liable  to  be  set  aside. 

Owing  to  the  view  which  the  Lower 
Coans  took  of  the  law,  the  present  case 
kas  not  been  properly  or  tuUy  tried,  and  it 
mast  be  remanded  for  re-trial  on  the  follow- 
ing issues  :— 

t.  Under  what  circumstances,  and  why, 
^^re  the  zur-i-peshgee  leases   in  •question 
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granted  to  the  defendants  by  the  heirs  of 
Momtaz  Ali  ? 

2.  Did  the  defendants  a6t  bond  fide^  and 
pay  full  consideration  for  the  leases  which 
they  obtained  }  And  had  the  defendants,  at 
the  time  they  advanced  the  money,  any  (and, 
if  any,  what)  notice  of  outstanding  claims 
against  the  estate  of  Momtaz  Ali } 

The  issues  not  having  been  tried  or  deter- 
mined in  either  Court,  the  Judge  will  refer 
them  to  the  Subordinate  Judge  for  trial,  who 
will  try  the  issues,  and  return  to  the  Lower 
Appellate  (^ourt  its  finding  thereon,  together 
with  the  evidence. 

The  appellants  are  entitled  to  their  costs 
of  this  appeal. 

Bayley,  J, — I  concur. 


The  I  St  August  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges, 

Oral  eTldence— Titie  to  land. 

Case  No.  2126  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  o/Tipperahy  dated 
the  22nd  July  i86y,  reversing  a  decision 
passed  by  the  Moonsiffofthat  District,  dated 
the  ^oth  November  1866, 

Durban  Fuke^r  and  others  (Plaintiffs), 
AppellantSy 

versus 

Nobin  Chunder  Mojoomdar  and  others 
(Defendants),  Respondents. 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

Baboo  Nuleet  Chunder  Sein  for 
Respondents. 

Oral  evidence,  if  believed,  may  be  as  jfood  for  prov- 
ing title  to  land  as  documentary  evidence. 

Mittery  7,— Wk  think  that  this  tase  ought 
to  be  remanded  to  the  Lower  Appellate  Court 
for  a  fresh  decision  on  the  merits. 

The  Lower  Appellate  Ccfurt  is  clearly 
wrong  in  staling  that  mere  oral  evidence, 
unsupported  by  any  documentary  evidenc^^ 
is  not  admissible  to  establish  a  man  s  title 
to  landed  property. 

The  Moonsif!  decreed  the  claim  of  special 
appellant  in  reliance  upon  the  evidence  of 
fvEses  produced  by  him,  and  it  was  in^ 
Snt  u^n  the  Prfncipal  Sudder  Ameen 
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to  examine  the  value  of  that  evidence  before 
Tie  reversed  the  Moonsifi's  decision.  Oral 
evidence,  if  believed,  may  be  as  good 
for  proving  a  man's  title  to  the  land  as 
documentary  evidence,  and  the  Principal 
Sudder  Ameen  is  clearly  wrong  in  rejefting 
the  oral  evidence  adduced  by  the  plaintiff 
upon  the  grounds  stated  by  him. 

The  case  is,  accordingly,  remanded  to  be 
re-tried  with  reference  to  the  above  re- 
marks. 


The  1st  August  1868. 

P resell  I  : 

The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Act  XL.  of  1858— Specification  of  minor's  rights 

— Jurisdiction. 

Case  No.  212  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhool,  dated  the  lyth 
March  1868, 

The  Colledor  of  Tirhoot  on  behalf  of  the 
Court  of  Wards,  Appellant, 

versus 

Rajcoomar  Deo  Nundun  Singh,  Res- 
pondent, 

The  Advocate- General  and  Baboo  Kishen 
Kishore  Ghose  for  Appellant. 

Baboos  Annoda  Per  shad  Banerjeey  Onookool 
Chunder  Mooherjee^  and  Chunder  Madhub 
Ghose  for  Respondent. 

Where,  on  an  application  made  for  the  appointment 
of  a  managfer  to  the  estate  of  a  deceased  Rajah,  a  /.iU 
lah  Judge,  notwithstanding-  a  contention  raised  before 
him  as  to  the  extent  of  the  minor's  interest  in  the  pro- 
perty, passed  an  order  stricflly  within  the  provisions  of 
Section  12,  A<5\  XL.  of  1S5S,  his  successor  was  held  to 
have  a<5\:ed  without  jurisdit5\ion  in  having,  upon  a  sub- 
sequent application,  passed  an  order  specifying  the 
shares  of  the  minor  and  the  party  who  raised  the  con- 
tention. 

This  is  an  appeal  by  the  Colledor  of 
Tirhoot  against  an  order  passed  by  the 
Judge  of  the  same  Zillah,  dated  the  T7th 
March  1868.  It  appears  that,  on  the  death 
of  the  late  Rajah  Sheonundun  Singh,  leaving 
a  minor  son,  Jlajah  Sheo  Raj  Nundun,  an 
application  was  made  by  the  Colledor  of 
Tirhoot  to  the  Civil  Court  of  that  Dislrift 
under  Sedlion  12  of  Adt  XL.  of  1858,  pray- 
ing the  Court  to  dired  the  Colledor  10 
appoint  a  manager  to  the  property  of  the 
minor.  The  Officiating  Judge,  Mr.  Elliot, 
on  the  loth  of  August  1867,  passed  orders 
on  the  application,  diredting  the  CoUedor 
under  the  aforesaid  Seftion  to  take  charge 


of  the  minor's  estate,  and  to  appoint  a 
manager  and  guardian,  as  may  to  him  seem 
proper. 

It  appears  that  there  was  some  contention 
before  the  Judge  on  the  part  of  the  mother 
of  the  minor  on  one  side,  and  the  nncle  of  the 
minor,  the  brother  of  the  late  Rajah,  on  the 
oiher.     The  object  of  the  mother's  conten* 
tion  was  to  make  out  that  the  Raj  was  an  in- 
divisible Raj,  and,  as  such,  that  it  devolved 
solely  on  the  minor.     The  contention  of  the 
brother  of  the  late  Rajah,  Baboo  Deo  Non- 
dun,  was  that  the  right  of  succession  vas 
governed  by  the  ordinary  rules  of  Hindoo 
Law,  and  that,  under  such  law,  he  would 
have  been  entitled  to  8  annas,  but  that,  hav- 
1  ing  given  up  his  right  to  2  annas,  ihe  minof 
'  was  entitled  to   10  annas,    and   he    to  6 
'  annas.     This     contention     was     obviouslv 

• 

beyond  the  scope  of  the  provisions  of  Act 
1  XL.  of  1858.     It  was  a  contention  in  which 
I  the  Judge  had  no   jurisdiction  whatever  to; 
'  pass  any  decision.     Mr.  Elliot,  though  be 
,  refers  to  the  contention,  confines  his  order 
strictly  within  the  provisions  of  Section  12 
of  Act  XL.  of  1858.     If  that  order  had  been 
carried  out  In  its  integrity,  instead  of  the 
present  Judge  attempting    to  put  his  con- 
struction upon  that  order,  and  changing  his 
,  opinion   from    time  to   time,   at    one  time 
holding  properly  that  he  could  not  interfere, 
'  at  another  time  passing  an  order  which  is 
entirely    at    variance    with    the     order  of 
I  his  predecessor,  there  would  have  been  no 
necessity    for    this    appeal.     We    have  no 
doubt  that  an  appeal  lies  against  the  order 
of  the  Judge,  Mr.  Pearson,  dated  the  17th 
March    1868.     This    order    was    upon  an 
application  by  the  Collector,  who.  it  appears, 
]  had  been    consulted  by  the  manager  wiih 
I  reference  to  the  disposal  of  the  produce  of 
I  the   Zerat   lands    belonging  to   the  estate. 
;  The  object  of  the  Collector  appears  to  have 
;  been   to  procure  an  order  from   the*  Civil 
'  Court  recognizing  the  minor's  rights  to  the 
whole  Raj.    The  learned  Advocate-General, 
\  we  understand,  is  not-  here  to  support  the 
I  various  applications  of  the  Collector  to  the 
Judge,  but  simply  to  get  rid  of  the  order  of 
the  Judge,  Mr.  Pearson,  which  attempts  to 
specify,    and    does,    in    fact,  substantially 
specify,  the  shares  of  the  minor  and  of  Baboo 
I  Deo  Nundun  Singh.  This  order  being  passed 
;  without  jurisdicliQp,  and  being  an  order  at 
variance  with  the  order  passed  by  Mr.  Elliot 
I  on  the  loth  of  August  1867,  we  reverse  the 
1  order    of    Mr.     Pearson',    dated    the    1 71b 
March    1868,  and  decree  this  appeal  with 
costs.      4 
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The  5rd  August  i868, 


Present : 


ic Honble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 


itioa— Mortg^age^Oral  testimony  to  con- 
jtentsof  deed— Clause  xs  Section  z,  Act  XIV., 
I1859. 

Case  No.  2390  of  1867. 

tdal  Appeal  frotn  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shaha- 
had.  dated  the  2gfh  June  i86y,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  30th  May  1866, 

ijoodliya  Pershad  and  others  (Defendants), 

Appellants^ 

versus 

Esbaree  Dyal  and  others  (.Plaintiffs), 
Respondents, 

Baboo  Hem.  Chunder  Banerjee  for 
Appellants. 

]d}ms  Unnoda  Pershad  Banerjee^  Romesh 
Chunder  Mitier,  and  Poorno  Chuftder 
Shime  for  Respondents.    * 

In  a  suit  to  recover  posse»bion  of  property  said  to 
iTc  been  mortgaged  to  defendant  who  denies  the 
mortgage,  where  plaintiff  cannot  produce  the 
pnal  mortgagee-deed  (which,  if  in  existence,  must  be 
(defendant's  custody),  he  may  produce  witnesses  to 
to  its  contents. 

Suits  for  the  recovery  of  immoveable  property  against 
mortg;^ee  or  his  legal  representatives  may  be  in- 
tituled Hithin  Go  years  from  the  date  of  the  original 
>ortfagc.  ^ 

Jfi//«?r,  7. — Wk  are  of  opinion  that  this 
Special  appeal  ought  to  be  rejected  with  costs. 
Tht  plaintiff,  now  respondent  before  us,  in- 


stituted this  suit  for  recovery  of  possession  of 
a  9-pie  and  lo-krant  share  of  certain  landed 
property.  His  allegation  was  that  the  share 
in  dispute  belonged  to  his  father  who  had 
mortgaged  the  same  to  the  ancestor  of  the 
defendant  in  1232  ;  that  on  the  15th  Kartick 
1273,  the  plaintiff  offered  the  amount  due 
on  the  mortgage  to  the  defendant,  but  that 
the  defendant  refused  either  to  receive  the 
money  or  to  make  over  the  property  to  the 
plaintiff. 

The  Principal  Sudder  Ameen  has  now 
found,  after  remand,  that  the  property  in  suit 
was  the  property  of  plaintiff's  father ;  that 
the  allegation  of  the  defendant,  that  the 
property  did  not  belong  to  the  plaintiff's 
father,  is  false  ;  and  that  the  plaintiff  has  pro- 
duced satisfactory  evidence  to  prove  that 
the  property  was  mortgaged  by  his  father 
to  the  father  of  the  defendant.  The  Prin- 
cipal Sudder  Ameen  has,  accordingly,  de- 
creed the  suit  in  favor  of  the  plaintiff,  and 
reversed  the  decision  of  the  first  Court. 

The  special  appellant  contends  that  there 
is  no  legal  evidence  to  prove  that  the  plaint- 
iff's father  had  mortgaged  the  property  to 
his  father. 

We  have  gone  through  the  evidence  on 
the  record,  and  we  find  that,  although  a 
considerable  portion  of  the  evidence  referred 
to  by  the  Principal  Sudder  Ameen  is  mere 
hearsay,  there  is  a  certain  quantity  of  direct 
evidence  in  support  of  the  plaintiff's  allega- 
tion that  the  property  in  suit  was  really 
mortgaged  by  his  father  to  the  father  of  the 
defendant. 

It  has  been  urged  by  the  special  appellant 
that,  inasmuch  as  the  plaintiff  has  not  pro- 
duced the  original  mortgage-deed,  the 
statements  of  his  witnesses  with  reference 
to  the  contents  of  that  document  cannot  be 
received  as  legal  evidence  in  the  cause. 

This  objection  appears  to  us  to  be  un- 
tenable. It  was  not  taken  in  the  Court 
below,  and  from  the  statement  of  the  de- 
fendant it  is  clear  that,  if  the  plaintiff  had 
asked  the  defexidant  to  procbice  the  deed, 
there  was  not  the  slightest  chance  of  the 
defendant's  producing  that  of  which  he  had 
already  solemnly  denied  the  existence,  and 
which,  if  in  existence,  must  be  in  his  own 
custody. 

If  we  were  to  entertain  such  an  objection 
now,  we  would  be  violating  the  provisions 
of  the  350th  Section  of  the  Code  of  Civil 
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Procedare.  AdmitUng  the  objection  to  be 
•of  any  force,  all  that  the  defendant  can  ask 
us  to  do  is  to  remand  the  case  to  the  Lower 
Appellate  Court  to  give  a  fresh  opportunity 
to  the  plaintiff  to  summon  the  defendant  to 
produce  the  original  deed,  but  under  the 
circumstances  above  stated  such  a  process 
would  be  nugatory,  because  to  comply  with 
it  would  involve  the  defendant's  own 
liability  to  a  conviction  for  perjury.  Such 
a  remand  would,  therefore,  be  clearly  in- 
fructuous.  This  objection  is  accordingly 
overruled. 

It  has  been  further  argued  that,  when  a 
considerable  portion  of  the  evidence  is 
merely  hearsay,  the  Principal  Sudder  Ameen 
ought  now  to  be  called  upon  to  reject  that 
portion,  and  to  form  his  opinion  de  novo 
upon  the  other  portion  which  is  legally  ad- 
missible. 

This  objection  is  not  taken  in  the  me- 
morandum of  special  appeal,  and,  even  if  it 
were,  we  are  by  no  means  satisfied  that  the 
Principal  Sudder  Ameen  has  come  to  an 
incorrect  conclusion  on  the  fact,  or  that  the 
defect  in  the  investigation  complained  of  by 
the  special  appellant  is  likely  to  have  pro- 
duced any  error  in  the  decision  of  the  case 
upon  the  merits.  This  objection,  therefore, 
is  also  untenable. 

The  last  objection  taken  by  the  pleader 
for  the  special  appellant  is  that  the  plaintiff 
having  demanded  the  property  back  in  dis- 
pute in  1232,  and  the  defendant  having  re- 
pudiated the  mortgage-transaction,  the 
plaintiff's  suit  is  barred  by  limitation. 

We  think  this  objection  is  not  sound. 
Clause  15,  Section  i.  Act  XIV.  of  1859,  is  the 
only  Section  which  applies  to  the  cir- 
cumstances of  this  suit,  and  that  Section 
expressly  provides  that  suits  for  the  recovery 
of  any  immoveable  property  against  the 
mortgagee  or  his  legal  representatives  can 
be  instituted  within  60  years  from  the  date 
of  the  original  mortgage.  The  repudiation 
of  the  mortgage  by  the  defendant  in  1252, 
therefore,  fixes  no  proper  date  for  calculating 
the  period  of  limitation.  The  plaintiff,  hav- 
ing brought  this  suit  within  60  years  from 
the  date  of  the  original  mortgage,  is  entitled 
to  the  benefit  of  Clause  15,  Section  i.  Act 
XIV.  of  1859. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  passed  by  the  Lower  Appellate 
Court  ought  to  be  affirmed  with  costs,  and 
it  is  affirmed  accordingly. 


The  3rd  August  1868. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanatb 

Mitter,  Judges, 

Purchase  by  defaulting:  tenant  of  his  own  teanre ' 
—Section  X05,  ActX.,  i859~Sections  Sand xi| 
Regulation  VIII.,  z8i9—Beiuuneedar— Right 
of  suit 

Case  No.  2365  of  1867. 

Special  Appeal  from  a  decision  passed  if 
the  Principal  Sudder  Ameen  of  jfesswit 
dated  the  igth  June  186^,  reversing  g 
decision  passed  hy  the  Moonsiff  ef 
Khoolna,  dated  the  nth  September 
1863. 

Meheroonissa  Bibee  (one  of  the  Defendants), 

Appellant, 

versus 

Hur  Churn  Bose  (Plaintiff)  and  another 
(Defendant),  Respondents, 

Baboos  Anund  Chunder  Ghossal  for 
Appellant 

Baboos  Kalee  Mohun  Doss  and  Rash 
Beharee  Ghose  for  Respondents. 

Where  a  tenant  commits  default,  and  purchases  Uk 
tenure  when  it  is  sold  in  execution  of  a  oecree  a^annt 
himself,  he  cannot  claim  the  benefit  of  the  law  matinf 
to  auction-purchasers  under  Section  105,  Act  X.,  185^ 
and  Section  11,  Regulation  VIII.  of  1819,  and  ask  the 
Court  to  set  aside  the  title  of  a  third  party  which  bil 
been  created  by  himself.  Where  he  himself  has  soU  tv 
a  third  party,  he  is  bound  to  recognize  that  party's  pir* 
chase  and  also  all  bond-fide  leases  under  that  party. 

Where  the  lease  by  which  a  howala-tenurc  is  createl 
does  not  expressly  reserve  it  for  sale  for  non-paymeat 
of  rent,  the  rights  of  an  auction«purchaser  cannot  arise 
under  Regulation  VIII.,  18 19. 

A  benameedar  has  no  right  to  maintain  a  suit  is 
a  Civil  Court  for  property  in  which  he  has  ao  bene- 
ficial interest. 

Mitter,  J. — The  facts  of  the  case  are 
shortly  these:  The  plaintiff  (now  special 
respondent  before  us)  having  failed.in  bis 
intervention  in  a  suit  for  arrears  of  rent 
instituted  by  the  defendant  against  certaia 
ryots,  brought  this  action  for  the  purpose 
of  getting  his  title  declared  to  two  beegabsof 
land  alleged  by  him  to  appertain  to  a  howah- 
tenure,  which  he  had  purchased  at  a  sale  j 
held  by  the  Collector  under  the  provisions  i 
of  Section  105,  Act  X.  of  1859,  on  the  1 6th 
Bhadro  1270. 

The  written  statement  put  in  by  the 
defendant  (now  sf(ecial  appellant  before  us) 
was  to  the  effect  that  the  plaintiff  was  a 
mere  benamee-purchaser  for  one  Doorga 
Pershad,  who  was  the  original  holder  of 
the    howala-tenure  j    that    the  said  Doo/p 
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Pershad  bad,  in  the  year  1842,  sold  a  foar- 
innas  share  of  the  said  howala  to  one  Ooma 
Cboro,  who  again  had  granted  an  oasut 
Hiookdaree  lease  of  two  annas  out  of  the 
fcnr  annas  so  purchased  by  him  to  the  de- 


to  come  forward  against  a  third  party  whose 
title   had  been  created  by  himself,  and  to* 
ask  the  Court  to  set  aside  that  title,  merely 
because  he  chooses  to  come  in  the  garb  of 
an  auction-purchaser.     To  allow  a  man  to 


bndant,  and  that  the  two  beegahs  of  land  in  play  such  tricks  would  be  really  to  allow 
^ute  appertained  to  the  *  ousut  howala  '  him  to  commit  a  fraud  upon  the  Legislature 
ftvs  acquired  by  the  defendant.  itself. 

Both  the  Lower  Courts  had,  on  a  former  Suppose,  for  instance,  a  putneedar  grants 
occasion,  found  as  a  fact  that  the  plaintiff  *  dur-putnee  lease  to  a  third  party  for  a 
[was  a  mere  benamee  holder  for  the  defaulting  1  valuable  consideration.  The  putneedar  then 
Wladar,  Doorga  Pershad.  They  had  also  commits  default  to  pay  the  rent  due  to  the 
lioQDd  that  the  plaintiff  had  failed  to  estab-  superior  landlord ;  the  tenure  is  put  up  to 
Ssh  his  title  to  the  two  beegahs  of  land  sale  under  Regulation  Vll I.  of  1819,  and  the 
ivbich  he  sued  for,  and  the  plaintiff's  suit  defaulter  himself  purchases  it  either  in  his 
Wis  accordingly  dismissed  by  both  the  own  name  (which,  however,  he  cannot  do 
lower  Courts.  under  the  law),  or  in  that  of  another  person. 

.    .    ,    . '        ,  ,        ,  .    .«.  '  Is  he  to  be  permitted  to  come  in  the  garb 

Against  these  decrees,  the  plaintiff  pre-  ^f  ^„  auction-purchaser  before  a  Court  of 
fered  a  special  appeal  to  this  Court,  and  r^^^-  ^^^  ^^  ^^^  ^^^  ^^^^^  to  set  aside 
fcsCourt.  on  the  30th  INIarch  1867,  reniand-  j'^e  dur-putnee  which  he  had  himself  created 
Jd  the  case  to  the  Lower  Appellate  Court ,  ^^^  ^  ^^<„^ble  consideration?  To  allow  the 
ibrthe  purpose  of  determining  certain  ques-  defaulting  putneedar  to  come  forward  be- 
Mm  distinctly  set  forth  in  the  order  of  f^,^  ^  ^^^/^t  of  Justice  with  a  claim  like 
;ttmand,  and  to  which  1  shall  refer  specifically    ^j^j^  ^^  ^^  ^^  be  opposed  to  all  rules 

^  a  subsequent  part  of  my  judgment.  ^^  .  3^;,^^         it     ^^d  good  conscience. 

I    Alter  remand,  the  Ix)wer  Appellate  Court       L,      ,         j      1     j      r      .1  j     . 

tfcas  found  as  a  fact  that  the  lands  of  the  four-  .  ^he  learned  pleader  for  the  respondent 
Sima»  share  purchased  by  Ooma  Churn  '  ^"^^  ^^  draw  a  distmction  between  the 
ttrc  not  held  by  him  separately  from  the  i  present  case  and  the  case  I  have  cited  for 
[«hcr  lands  of  the  howala.  The  Lower  illustration.  He  argues  that,  in  the  case 
foon  has  also  found  that  the  howala-tenure  ^^^^re  us,  Ooma  Churn  was  merely  the 
Tb  question  was  one  which  was  liable  to  be  Purchaser  of  a  fraction  of  the  howala,  and 
tkroughl  to  sale  by  virtue  of  certain  express  ^^^^^  therefore,  his  case  is  qmle  distinct 
iiesen-alions  to  that  effect  contained  in  the  ^^om  that  of  the  dur-putneedar,  who  is  a 
[original  lease  by  which  it  was  created,  and    sub-lessee. 

Mu  therefore,  the  plaintiff,  as  a  purchaser        I  confess  that  I  am  unable  to  understand 

|o{  the  tenure  under  the  provisions  of  Section    the  force  of  this  argument.     If  Section   11, 

J05,  ActX.  of  1859,  is  competent  to  get  rid    Regulation  VIIL  of   1819,  is  the  only  Sec- 

M  all  alienations  and  encumbrances  made    tion  under  which  the  purchaser  of  a  tenure 

;ky  the  former  tenant.     A  decree  has  been    at  an  auction-sale  for  arrears  of  rent  can 

accordingly     passed     in      favor    of      the    come  forward  and  ask  the  Court  to  set  aside 

l^ntifif.  all   incumbrances  and  alienations  made  by 

i    In  special  appeal,  we  are  of  opinion  that    the  former  tenant,  there  can  be  little  doubt 

|*e  judgment  of  the  Ix)wer  Appellate  Court    that  the  Section  applies  as  much  to  a  case  of 

l»Mt  be  reversed.    I  have  not  the  slightest '  sale  as  to  that  of  a  mortgage  or  sub-lease. 

TObt  in  my  own  mind  that  the  plaintiff,  as    The  very  words  of  that   Section   are   clear 

*jnere   benamee    purchaser    for    Doorga    and  express  on  this  point,  and  I  need  not, 

TOiad,  has  no  right  whatsoever  to  main-    therefore,  dwell  upon  it  any  longer.    It  is 

^  this  action ;  and  1  am  also  of  opinion    to  be  remembered,  however,  that  the  decree 

'«t  the  benefit  of  the  law  relating  to  auction-    obtained  by  the  zemindar,  irf  execution  of 

pwthascrs  under  Section  105,  Act  X.  of  1859,    which  the  howala  has  been  sold,  was  passed 

"w  Section  11,  Regulation  VIIL  of  1819,  is  •  against  Doorga  Pershad  alone,  and  all  that 

««  which   the    defaulting  tenant   himself    Doorga  Pershad   has    done   by    purchasing 


^"fflol  claim  before  a  Court  of  Justice.     1 


the  tenure    is    to    satisfy    this    decree ;    for 


?*"««  for  a  moment  doubt  the  very  great  ever}'  pice  that  he  might  have  paid  over 
"^propriety  of  allowing  a  tenant  to  commit  and  above  the  amount  of  arrears  due  must 
aefaiilt,  and  having  purchased  the  tenure  in  I  have,  as  a  matter  of  course,  gone  back  to  his 
wccuaonof  a  decree  passed  against.Jiimself, '  own  pocket  as  surplus  sale-proceeds.    How 
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then  can  it  be  said  that  Doorga  Pershad  is 
»in  a  position  to  plead  the  privilege  of  an 
auction-purchaser  in  order  to  get  rid  of  his 
own  alienations,  or  to  set  aside  the  title  of 
those  who  claim  as  sub-lessees  under  his 
alienees  ?  The  zemindar  might  not  have 
been  bound  to  recognize  Ooma  Churn's  pur- 
chase, but  Doorga  Pershad  is  clearly  bound 
to  recognize  it,  and  he  is  also  bound  to  re- 
cognize the  title  of  all  bo7id-fide  lessees  un- 
der Ooma  Churn. 

It  has  been  said  that  we  are  precluded 
by  the  order  of  remand  from  taking  up  this 
point.  Speaking  for  myself,  1  think,  and  in 
this  view  1  am  supported  by  the  opinion  of 
my  learned  colleague,  that  it  was  never  in- 
tended by  the  order  of  remand  to  set  at  rest 
any  question  of  fact  or  of  law  arising  be- 
tween the  parties,  and  that  order,  therefore, 
cannot  prevent  us  from  entering  into  any 
question  the  determination  of  which  might 
appear  to  us  to  be  necessary  for  the  ends 
of  justice. 

With  regard  to  the  right  of  a  mere  be- 
nameedar  to  maintain  an  action  in  the  Civil 
Court  for  a  property  in  which  he  has  no 
beneficial  interest  whatever,  1  think  there 
can  be  but  one  opinion.  Suppose  for  in- 
stance the  suit  is  decided  against  the  bcna- 
meedar,  and  the  party  really  interested  then 
institutes  another  suit  for  the  same  property 
against  the  same  defendant.  Will  the  prin- 
ciple of  res  judicata  apply  to  such  a  suit? 
The  real  owner  would  say  "  My  benameedar 
had  no  right  to  bring  the  former  action,  and 
I  never  authorized  him  to  do  so."  But,  be 
this  as  it  may,  it  is  abundantly  clear  that, 
because  the  benamee-usage  is  permitted  by 
our  Courts,  it  does  not  follow  as  a  necessary 
consequence  that  the  real  owner  should  be 
permitted  to  keep  himself  aloof,  and  to  carry 
on  litigation  in  the  name  of  a  person  who 
has  no  interest  whatsoever  in  that  litigation 
so  far  as  he  himself  is  concerned.  The 
plaintiff  in  this  case  filed  a  verified  plaint, 
alleging  that  he  is  the  owner  of  the  property 
in  suit.  The  Lower  Courts  have  found  that 
this  allegation  is  false,  and  is  the  Court  still  | 
to  go  on  and  declare  that  the  plaintiff  is  the  ! 
owner  of  the  property  in  suit  ?  Such  a  con- 
tention appears  to  me  too  absurd  to  require 
any  further  comments. 

But  there  is  another  ground  upon  which 
the  plaintiff's  suit  ought  to  be  dismissed. 
I  think  that,  even  if  we  were  to  look  upon 
this  suit  as  a  suit  substantially  brought  by 
Doorga  Pershad  himself,  and  even  if  we 
were  to  hold  that  Doorga  Pershad  is  compe- 


tent to  get  rid  of  his  own  incumbrances  and 
alienations  by  virtue  of  Section  ii,  Regula-^ 
tion  VIII.  of  1 819,  notwithstanding  that  b» 
himself  was  the  defaulter ;  assuming  all  these 
facts,  I  say  there  is  nothing  in  the  original 
lease  by  which  the  howala-tenure  was  creaU: 
ed,  to  show  that  the  tenure  was  expressir 
reserved  for  sale  for  non-payment  of  rent,  orj 
in  other  words,  to  show  that  the  tenure  iij 
one  of  the  description  given  in  Section  8  dt\ 
Regulation  VIII.  of  18 19. 

We  have  looked  at  the  original  lease  iiscJf' 
which  has  been  produced  for  the  first  time 
after  the  remand-order  was  passed  by  this 
Court,  and,  after  reading  it  carefully,  we  are 
of  opinion  that  there  is  nothing  in  it  to  brinr' 
the  tenure  in  question  within  the  purview  a 
Section  1 1,  Regulation  VIII.  of  18 19.     It  fol- 
lows, therefore,  that  the  plaintiff  is  not  e&«; 
titled  to  the  benefit  of  the  Full  Bench  ruling 
laid  down  in  page  260  of  the  Weekly  Re- 
porter, Volume  VII. 

It  has  been  argued  on  behalf  of  the  re- 
spondent that  the  howal ad aree- lease  contains 
a  distinct  stipulation,  to  the  effect  that  the 
howaladar  will  not  be  competent  to  alienate 
any  portion  of  the  howala-tenure  without 
the  consent  of  the  zemindar,  and  that,  al- , 
tl^ough  the  plaintiff  might  not  be  entitled  to 
the  benefit  of  the  Full  Bench  ruling  above 
referred,  the  plaintiff  is  still  competent,  by 
virtue  of  the  conditions  above  stated,  to  can- 
cel and  avoid  all  alienations  made  by  the  for- 
mer howaladar. 

We  are,  however,  unable  to  agree  in  this 
contention.  It  is  very  true  that  the  contract 
between  the  zemindar  and  the  former  howa- 
ladar contains  a  covenant  to  the  effect  that 
the  howaladar  would  not  be  competent  to 
alienate  any  portion  of  the  howala  without 
the  consent  of  the  zemindar,  but  the  contract 
does  not  provide  for  the  consequences  that 
would  arise  if  the  tenant  did  make  any  such 
alienation.  Be  that  as  it  may,  the  (^ntract 
was  between  the  zemindar  and  the  howalt- 
dar,  and  I  do  not  see  how  the  ^/a////^/' can 
come  forward  and  ask  for  the  enforcement  (rf 
a  privilege  which  was  not  reserved  for  his 
benefit,  and  which  does  not,  therefore,  belong 
to  him.  If  Doorga  Pershad  had  violated  the 
contract  which  had  been  entered  into  with  his 
zemindar  by  selling  a  portion  of  the  howala. 
to  Ooma  Churn,  Doorga  Pershad  cannot  be| 
permitted  to  take  advantage  of  that  violation, 
merely  because  he  chooses  to  come  forward 
in  the  disguise  of  an  auction-purchaser. 

On  looking  to  the  certificate  of  purchase 
produced  by  the  plaintiff,  we  find  that  he  has 
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titlj  purchased  the  right,  title,  and  interest 
Doorga   Pershad    in   the    howala-tenure 
question. 

Now,  assuming  even   that  the  zemindar 
a  right  to  get  rid   of   any   alienations 
le  bj  Doorga  Pershad,  and  assuming  also 
the  plaintiff  is  not  a  benamee  purchaser 
Doorga  Pershad,  I  am  still  unable  to  see 
\ir  tlie  plaintiff  can  be  permitted  to  plead 
rights  of   an   auction-purchaser,   if  the 
mre  was  not  expressly  reserved  for  sale 
Icrthe  condition  of  the  lease.     The  zem in- 
dict not  choose  to  take  any  advantage  of 
oilier  clause  by  which  Doorga  Pershad 
L^  prohibited    to    make    any    alienations 
[boat  his  consent,  and  in  the  absence  of  a 
jrvation  for  the  sale  of  the  tenure  for  non- 
[rrocnt  of  rent,   the  rights  of  an  auction- 
rchaser  cannot  arise  under  the  law. 

|It  has  been  .said  that  this  point  also  was 
illy  decided  by  this  Court  on  the  former 
jcaslon,  but  it  is  admitted  that   the  lease 
;lf  was  not  then  before  the  Court.     How 
m  can  it  be  said  that  this  Court  gave  a 
judgment  on  a  point  which  could  arise 
Uv  after  an  examination  of  the  terms  and 
iDdilions  of  the  lease  ?     On  the  other  hand, 
jappears  that,  subsequent  to  the  order  of 
land,  a  new  issue  was  laid  down  by  the 
fncipal  Sudder   Ameen,  namely,  whether 
not  there  was  any  condition  in  the  lease 
virtue  of  which  the  plaintiff  was  entitled 
;ei  rid  of  any  alienations  or  encumbrances 
ited  by  his   predecessor.     If   this   point 
|d  been  actually  determined  by  this  Court 
the  former  occasion,  I  cannot  understand 
the  plaintiff  went  to  trial  on  an  issue 
[ich  has  been  now  for  the  first  time  de- 
led by  the  Lower  Appellate  Court. 
|A$  I  read  the  rfemand-order,  it  did  not 
iclusively  decide   any   specific   point    of 
or  of  fact.     It   merelv  referred  certain 
fnis  for  enquiry  to  the  Principal  Sudder 
lecn.    Those  points  have  now  been  de- 
'd  by  the  Principal  Sudder  Ameen,  and 
are  now  in  special  appeal  called  upon  to 
whether  those  points  have  been  correctly 
icnnined  or  not. 

It  would  be  clearly  unreasonable  to  hold 
that  this  Court,  without  knowing  what  the 
terras  and  conditions  of  the  lease  actually 
^re,  had  finally  decided  as  to  the  effect  of 
ihosc  conditions,  and  I  feel  jio  hesitation  in 
Mating  that  such  was  noX  the  intention  of 
iIiU  Court. 

^he  Principal  Sudder  Ameen's  judgment 
^'11  be  accordingly  reversed  with  costs  in  all 
the  Courts. 


Bqyiej',  J. — It  is  needless  for  me  to  state  . 
the  facts  so  fully  set  down  In  the  preceding 
judgment. 

I  also  think  that  the  whole  transaction  is 
that  of  a  party  trying  by  means  of  an  alleged 
auction-purchase  of  the  beneficial  interest  of 
another,  to  get  rid  of  a  previous  transfer  of 
portion  of  his  own  tenure,  and  to  obtain  it 
back  by  fraud. 

The  order  of  remand  commences  with  these 
words:  *'Thc  important  features  of  the 
"plaintiff's  case  have  not  been  enquired  into 
"by  the  Lower  Appellate  Court." 

Subsequently,  when  the  special  appeal 
came  before  Mr.  Justice  Shumbhoonath 
Pundit  and  myself,  it  was  then  by  no  means 
the  case  now  put  before  us. 

Subsequent  documents  with  subsequent 
details  of  adjudication  have  now  led  to  a 
final  determination  of  the  case. 

Our  remand-order  consisted  of  certain 
suggestions  on  certain  assumed  facts  arising 
from  the  circumstances  of  the  case  then  put 
before  us.  As  the  case  was  then  put,  the 
question  of  the  benamee  character  of  the 
purchase  was  taken  up  no  further  than  in 
the  view  of  suggesting  various  points  of  view 
in  which  the  case  should  be  considered. 
But  besides  this,  our  remand-order  made  in 
the  case  then  before  us  did  not  preclude  the 
question  of  benamee  being  tried  on  the 
re-trial y  nor  put  a  restriction  as  to  trying 
the  case  upon  any  entirely  new  evidence 
as  to  the  facts  which  had  never  been  before 
the  Hiffh  Court  in  the  previous  special 
appeal. 

In  this  view,  I  cannot  think  that  the  re- 
mand-order does  prevent  our  present  judg- 
ment being  such  as  has  been  given  by  Mr. 
Justice  Dwarkanath  Mitler. 

I  therefore  concur  with  him. 
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The  4th  August  1868. 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Receipt  of  sale-proceeds—Proceedings—Section 
20,  Act  XIV.,  1859— Bona  fides— Onus  proband!. 

Case  No.  239  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdzvan^  dated  the 
jrd  March  i86Sj  affirming  an  order  pass- 
ed by  the  Principal  tSudder  Ameen  of 
that  District y  dated  the  36th  September 
1867, 

Gunga  Bishen  Chund  (Judgment-debtor), 

Appellant, 

versus 

Maharajah  Dhiraj  Mahatab  Chund  Bahadoor 
(Decree-holder),  Respondent. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

The  receipt  of  the  proceeds  of  a  sale  in  execution  of  a 
decree  is  a  proceeding^  within  the  meaning^  of  Section  20, 
Act  XIV.,  1859.  The  party  who  impugns  ih^  bona  fides 
of  a  proceeding. in  execution  is  bound  to  furnish  proof. 

Bayley,  J, — There  is  no  ground  what- 
ever for  this  appeal. 

The  decree-holder  could  not  properly  ob- 
tain the  money  of  his  decree  until  the  sale 
was  confirmed,  and  therefore  it  was  no  fault 
of  his  that  the  confirmatory  order  was  de- 
layed, but  it  was  owing  to  the  objection 
of  the  special  appellant,  judgment-debtor. 
Again,  there  is  not  the  slightest  trace  of 
the  decree  not  being  bond  fide,  as  has  been 
contended  by  the  special  appellant.  In  my 
opinion,  the  appeal  is  altogether  vexatious 
and  ill-advised. 

The  decision  quoted  from  9  Weekly  Re- 
porter, page  10,  has  no  bearing  on  the  circum- 
stances of  this  case.  There  it  was  held  that 
a  mere  formal  confirmation  was  not  a  pro- 
ceeding. But  here  we  have  special  appellant 
objecting,  his  objections  set  aside,  the  sale 
upheld,  and  then  the  money  taken,  which 
certainly  is  to^my  mind  a  proceeding. 

Therefore,  I  would  reject  the  appeal  with 
costs. 

Mitter,  J, — I  entirely  concur  with  my 
learned  colleague.  It  is  not  necessary  for 
us  to  decide  in  this  case  whether  a  proceed- 
ing for  the  confirmation  of  a  sale  held  in 
execution  of  a  decree  is  a  proceeding  within 
the    meaning  of   Section    20,  Act    XIV.  of 


1859.  The  decree-holder  received  the  pro- 
ceeds oi  sale  subsequent  to  such  a  proceed- 
ing, and  a  receipt  of  sale-proceeds  was 
undoubtedly  a  proceeding  within  the  mean- 
ing of  that  Section. 

The  second  objection  is  equally  unten- 
able. The  decree-holder  shows  that  there 
was  a  proceeding  within  three  years  next 
preceding  the  date  of  the  last  application* 
If  the  judgment-debtor  wanted  to  question 
the  proceeding,  on  ih'i  ground  that  it  was 
not  bond  fide,  it  was  for  him  to  urge  that 
objection  in  the  Court  below,  and  not  onlf 
to  urge  it,  but  also  to  prove  it  in  the  best 
manner,  he  could. 

There  is  no  reason  why  any  proceedmgs 
taken  in  execution  of  a  decree  duly  obtained 
in  a  Court  of  Justice  should  be  presumed  as 
maid  fide,  and  in  the  absence  of  any  soch 
presumption,  the  onus  lies  upon  the  party  who 
challenges  them  as  such.  The  uniform  role 
of  law  is  that  the  party  who  pleads  wart 
of  bona  fides  has  to  prove  it,  but  in  thii 
case  the  judgment-debtor  neither  appears 
to  have  taken  the  objection  in  the  Court  belor, 
nor  has  he  attempted  to  substantiate  it  by 
evidence  of  any  kind.  I  think,  therefore, 
that  this  objection  too  must  be  overruled. 
The  appeal  ought  to  be  dismissed  with 
costs. 


The  5th  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse. 

Judges. 

Powers  of  Revenue  Courts  to  sell  property 
Execution  — Act  X.,  1859. 

Case  No.  911  of  1868. 

Special  Appeal  from  a  decision  passed  hf 
the  Principal"  Sudder  Ameen  of  Nudim. 
dated  the  jrst  January  iS6S,  revers'n^ 
a  decision  passed  by  the  Sudder  AmuJ^ 
of  that  District,  dated  the  i  ith  Septt«* 
ber  1867. 

Chunder  Kant  Bhuttacharjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Judooputt^Chaiterjee  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twidale  and  Baboo  Rajendnr- 
nath  Misser  for  Appellants. 

Batoos  Onookool  Chunder  Mookerja 

h 
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Chunder  Madhtib  Ghose  and  Grish  Chun- 
dtr  Mookerjee  for  Respondents. 

A  Deputy  Collector  has  only  power  under  Act  X.  of 
1859  ^  ^^  ^"  execution  of  a  money-decree  such  move- 
iblc  property  as  is  capable  of  being  manually  seized, 
ndhecao  issue  process  against  immoveable  property  of 
;  aaj  icind  only  when  recourse  cannot  be  had  to  seize  the 
;  |ien»n  or  to  sell  such  moveable  property  as  is  already 
■eationed. 

There  is  no  power  under  Act  X.  of  IvSsq  given  to  the 
CoCector  to  sell  rights  of  suit  qud  rights  of  suit  alone. 

j    fhtar,  J, — The   nature   of  this  .suit   is 

[«!)•  clearly  and  concisely  explained  in  the 

^aint  itself,    which   runs   in   the   following 

irords:  "That    your    petitioners,    as    heirs 

I  **of  their  paternal   grand-uncle,   Rookinee- 

"natb  Bhuttacharjee,  since  deceased,  insti- 

;  **toted  a  suit,  No.  140  of  1866,  in  the  Court 

**ol  the  Sadder  Ameen  of  this  Zillah,  against 

I  "defendants  Nos.  2,  3,  and  4,  and  some 

i  "other  parties,    for    possession   of    certain 

I ''immoveable    property;    that,    during    the 

I  "pendency    of    the    said    suit,   defendants 

I  "No3.  2,  3,  and  4  instituted  a  false  suit, 

"No.  689  of    1866,  in  the  Collectorate  of 

"the  said  zillah   against    your    petitioners 

"and  the  other  shareholders  for  arrears  of 

"rent,  and  obtained  an  ex-parte  decree  on 

"the  24th  of  February    1866   without  the 

"knowledge    of    your    petitioners,   and,   in 

"ttecution  of  the  said  decree,  fraudulently 

''caused  your  petitioners'   right  in  the  said 

"soit  No.  140  to  be  attached  and  sold  ille- 

**  gaily  and  privately,  and  purchased  in  the 

^htnamtt   of    their  sister's  son,   defendant 

"No.  I,  on  the  2nd  April  1866,  for  a  very 

"small  consideration  of  Rupees   60.     This 

*^may  give  rise  to  various  disputes  in  future; 

**and  hence  the  necessity  to  bring  this  suit; 

"and  your  petitioners,  therefore,  beg  to  in- 

"stitme  the  present  suit  for  confirmation  of 

tncir  right  in  reversal  of  the  said  fraudu- 

"lent  and  illegal  sale." 

The^Lower  Appellate  Court  has  treated 
tWs  as  a  suit  instituted  to  set  aside  a  decree 
<rf  the  Collector,  and  holding  that  this  can- 
jot  be  done  by  a  Civil  Court,  unless  fraud 
oc  established  in  the   matter  of  obtaining 
tnc  decree,  he  has  accordingly  dismissed  the 
plaintiffs  suit,  upon  the  ground  that  he  had 
lailcd  to  make  out  such   fraud.     It  seems 
to  us  that  the  Lower  Appellate   Court    is 
^ng  in  the  view  which   it  has  taken  of 
w€  scope  of  the  plaint.     The  plaintiff  does 
w*  seek  by  his  prayer  to  f  et  rid  of  the  de- 
cree passed  by  jhe   Collector.     He  merely 
**?»  ^at  the  sale    of    his    rights    in    suit, 
*wch  has  been  pretended  to  be  effected  in 
execution  of  that  decree,  is  illegal  and  void ; 
^  It  is  calculated  by  reason  of*  judicial 
VolX. 


complexion  which  it  wears  to  work  him  se- 
rious injury  for  the  future,  and  he  asks  to* 
have  that  sale  declared  void,  and  his  rights 
of  property,  so  far  as  they  are  threatened 
by  that  sale,  confirmed. 

It  seems  to  me  that  the  Civil  Court  has 
complete  jurisdiction  to  entertain  a  suit   of 
this    kind.      It    is   in   no   way   an   attempt 
to    interfere    with    the    judicial     discretion 
of    the    Collector    within    his    jurisdiction. 
If    it    were,    I   should   certainly   hold   that 
we  ought   to   be  guided   by   the  principle 
involved    in   the   dictum  of   the  Chief  Jus- 
tice,   which    is     reported    in     Volume     5, 
Weekly   Reporter,    page    21,    and   couched 
in  these  words:     "I  agree  entirely  in  the 
"  decision  that  a  suit  will  not  lie  in  a  Civil 
"  Court  to  annul  the  decision  of  a  Revenue 
**  Court   under   Section    151    of   Aft   X.   of 
"  1859,  or  to  set  aside  a  sale  of  a  tenure  by 
"order  of  a  Collector  in  execution  of  a  de- 
"cree  for  arrears  of  rent."     Obviously,  the 
decree  there  referred  to,  and  the  sale  follow- 
ing thereon,  were  matters  which  fell  within 
the  rang§  of  the  Collector's  judicial  discre- 
tion.  The  Collector  has  undoubtedly  a  power 
to  sell  a  tenure,  if  it  be  a  tenure  of  a  transfer- 
able nature,  in  execution  of  a  decree  passed 
by  him  for  arrears  of  rent  due  in  respect  of 
that  tenure.     The  Chief  Justice  goes  on  to 
say:   "There   is   no  general  power  in  one 
"  Civil  Court  to  set  aside  the  decree  of  an- 
"  other  Court  of  competent  jurisdiction,  upon 
"the  ground  of  an  error  or  mistake  upon 
"  the  part  of  the  Court  making  the  decree. 
"But  when    a  decree  of  one  Court  or  an 
"  execution  of  a  decree  is  obtained  Ijy  fraud, 
"the  fraud  gives  a  right  of  action  to  the 
"party    injured    by    it    against    the    party 
"  guilty  of  the  fraud."    In  every  word  of  that 
I  entirely  concur.     But  the  whole  question 
before  us  is,  whether  or  not  the  act  of  sell- 
ing the   rights  of  the  plaintiff  in' suit  No. 
140    was    the   act  of  a    Court    competent 
to  effect  such  a  sale?     If  it  be  conceded 
that  the  Court  was  competent  to  effect  the 
sale,  there  is  nothing  left  for  us  to  decide. 
But  if  the  Court  had  no  power,  jurisdiction, 
or  competence   in    regard    to    selling    the 
rights  of  the  plaintiff  which  \\  pretended  to 
sell,  it  seems  to  me  clear  that  it  is  the  duty 
of  a  Civil  Court  to  vindicate  those  rights, 
and  to  declare  them  intact  on  behalf  of  the 
plaintiff,  just  as  much,  notwithsUnding  that 
the  danger  has   come   from  the  act  of  a 
Court  of  Justice,  as  if  his  rights  were  put  in 
peril  by  the  conduct  of  an  individual. 

Now,    returning    more    closely    to    the 
subject  of  this  suit,  the  material  facts  seem 
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to  me  to  be  almost  admitted.      The  way 
that  the  plaintiff  establishes  the  allegations 
of  his  plaint  is  by  referring  to  the  orders 
of  the  Collector  attaching  and  selling  certain 
alleged  properly  of  his  under  a  decree  for 
arrears  of    rent.      The  translation   of    the 
Deputy    Collector's    order  for  attachment, 
which  is  now  before  me,  is  in  these  words : 
"According  to  the  prayer   of  the   petition 
"  presented  by  the  decree-holder,  it  is  prayed 
"that  the  money  of  the  decree  be  realized 
"by  the  attachment  and  sale  of  the  rights 
"which   Chundro   Kanto  and  others  have 
"in  case  No.  140  of  1865  of  the  Court  of 
"  the  Sudder  Ameen  of  this  zillah,  in  which 
"Chundro  Kanto  Bhuttacharjee  and  others 
"are  plaintiffs,   and  Shoorendro  Nath  Roy 
**and  others  are  defendants.     Therefore,  it 
"  is  ordered — 

"  That,  togethtff  with  a  copy  of  this  pro- 
"ceeding,  the  schedule  {/tird)  filed  be 
"transmitted  to  the  Sudder  Ameen  of  this 
"zillah,  in  order  .that,  in  the  event  of  the 
"statement  of  the  decree-holder  being  true, 
"and  there  being  no  objection,  the  attach - 
"ment  be  effected,  and  information  thereof 
"sent." 

This  is  dated  the  26th  of  February  1866. 
Following  this,  on  the  I2ih  of  March  1866, 
the  Deputy  Collector  makes  this  further 
order:  "Whereas  the  decree-holders  have, 
"  for  the  purpose  of  realizing  the  said  sum, 
**  presented  a  petition  for  execution  of  decree, 
"and  prayed  for  the  realization  of  the  sums 

respectively  due  to  them  under  their  decree 

by  the  sale  of  the  rights  and  benefits  (^labh) 
"of  their  judgment-debtors  in  the  suit  No. 
"140  of  1865  of  the  Court  of  the  Sudder 
"  Ameen  of  this  zillah,  instituted  by  Chundro 
"  Kant  and  others,  and  a  proceeding  of  this 
"Court  of  28th  February  has  been  sent  to 
"  the  Court  of  the  Sudder  Ameen  directing 
"the  attachment  of  the  said  right  of  suit, 
"  and  the  Sudder  Ameen  has,  by  a  proceeding 
"of  the  6th  of  March,  after  attaching  the 
"said  right  of  suit,  sent  information  thereof, 
"  therefore,  it  is  ordered — 

"That  12  noon  of  Monday,  the  2nd  April, 
"corresponding  with  the  21st  Choitro  1272, 
"be  fixed  for  the  sale  of  whatever  rights 
"and  benefits  {labh)  the  judgment-debtors 
"have  in  the  said  suit,  and  that,  together 
"  with  a  copy  of  this  proceeding,  proclama- 
"  tion  of  sale  be  transmitted  to  the  Judge  of 
"this  zillah,  so  that,  the  said  proclamation 
"of  sale  being  published  in  the  Court-house 
"  full  fifteen  days  before  the  day  of  sale,  in- 
"  formation  thereof  be  sent,  and  that  three 
"  (copies)  proclamation  be  made  over  to  the 
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"  Nazir  for  the  purpose  of  being  published 
"in  the  Sudder  (and)  Mofussil."  Then 
follows  the  schedule  exhibiting  the  subject 
which  is  to  be  sold,  and  that  is  described  as 
"suit  No.  140  of  1865  of  the  Court  of  the 
"  Sudder  Ameen  of  this  zillah,  plaintifb 
"Chundro  Kanto  Bhuttacharjee  and  others^ 
"  defendants  Shoorendro  Nath  Roy  and 
"  others,"  the  names  of  both  panics  bein; 
given  in  full. 

It  seems  to  me  without  doubt  that  what 
the  Deputy  Collector  attached  and  sold«  » 
far  as  he  could,  was  simply  the  rights  and 
benefits  of  the  judgment-debtors,  that  iv 
the  present  plaintiffs,  in  the  suit  No.  140  of 
1865.  I  have  had,  I  must  admit,  somelittie 
difficulty  in  assuring  myself  what  the  Depoty 
Collector,  or  any  of  the  parties  concerned* 
intended  to  represent  by  those  words  "rights 
and  benefits  in  the  suit."  To  take  the  word 
"rights" — does  it  comprehend  the  origiost 
cause  of  action,  that  in  which  the  right  to 
bring  the  suit  originated  ?  Does  it  embraos 
the  right  of  continuing  or  compromising  the 
suit,  or  does  it  mean  something  inore  ?  xnj^ 
does  it,  by  any  possibility,  mean  all  the  rightly 
or  all  the  property  which  may  be  asserted  or 
recovered  as  the  result  of  the  suit?  The 
difficulty  of  answering  that  question  is,  I 
think,  at  once  apparent  upon  re^ectioa. 
There  are  suits,  and  if  we  except  the  in- 
direct statement  in  the  plaint,  we  do  doC 
know  at  all  from  anything  that  appeare  oa 
the  record  whether  this  is  not  one  of  tbeoii 
in  which  the  rights  of  the  parties  from  begin- 
ning to  end  may  be  perfectly  independent 
of  properly.  Suppose  this  is — (and  there  is 
nothing  besides  the  allusion  in  the  plaint  to 
show  to  the  contrary) — suppose  this  is  a  suit 
for  defamation  of  character,  the  right  of 
bringing  the  action,  the  right  of  continuing 
it.  the  right  to  obtain  vindication  of  character, 
are  each  and  all  of  ihem  perfectly  independ- 
ent of  anything  which  can  be  sai(^  to  betr 
the  attributes  of  property.  There  may  not 
be  a  pecuniary  award .  The  judgment  may 
not  contain  an  award  of  money,  and  yet  it 
may  afford  the  plaintiff  a  complete  vindics- 
tion  of  his  character.  Or  again,  for  aaght 
I  know,  although,  no  doubt,  there  are  several 
plaintiffs  and  a  good  many  defendants,  the 
suit  may  be  of  the  nature  of  a  suit  for  ibe 
restoration  of  conjugal  rights.  If  it  is  so, 
the  rights  in  the  suit  have  no  relation  what- 
ever to  property.  Can  it  be  th^t  the  Deputy 
Collector  in  his  sale-order  used  the  words 
"  rights  "  in  a  sense  which  would  include  the 
rights  of  a  plaintiff  in  such  an  action  as  OBe 
of  thosf  which  I  have  just  mentioned  ? 
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Then  we  come  to  the  word  "benefits." 
In  those  cases  which  I  have  supposed,  al- 
ftoagh  benefits  may  probably  be  with  correct- 
ness said  to  be  conveyed  in  the  award  of  the 
Court,  they,  too,  may  have  nothing  to  do 
with  property.      So  that,  so  far  as  I  can  see, 

rights  and  benefits  in  a  suit"  generally 
without  specificsltion  of  what  the  nature  of 
the  suit  is,  by  no  means  of  necessity  mean 
MTthing  which  is  of  the  nature  of  pro- 
perty. 

Now,  with   this  little  clearing:  up  of  the 
natter,  the  question  suggests  itself,  has  the 
Deputy  Collector  power  to  sell  the  "rights 
and  benefits*'   of   a  party  in   a    suit   irre- 
spective of  whether  these  are  of  the  nature 
of  property    or    not  ?     I    refer,    therefore, 
to  the  powers   of  sale  which  are  given  to 
fte  Collector  by  the  provisions  of  Act  X. 
tk  1859.    Section    86  is,   I    think,  the  first 
Section  that  touches    on    this    point,    and 
that  Section  is  couched  in  very  general  words 
fcr  reasons  that  are  easily  apparent :  "  Pro- 
**ces5  of  execution  may  be  issued  against 
"either  the  person  or  the  property  of  the 
**jodgment-debtor."     Nothing   is   here  said 
IS  to  the  particular  nature  of  the  property 
lo  which  recourse  is  to  be  had,  because  the 
Act  presently  goes  into  detail  as  to  the  pro- 
per mode  of  execution  to  be  followed  with 
regard  to  each   sort  of  property  which   it 
iliows  to  be  taken.     The  word  here  used  is 
limply  the  general  term  "  property."     The 
fclkwing    Sections,    that  is,    the '  Sections 
which  immediately  follow,   are  devoted    to 
prescribing  how  execution  against  the  move- 
^ii  property  of  the  debtor  shall  be  carried 
mto  effect,  and  the  latter  words  of  Section 
TO  lay  down  that  the  process  of  execution  in 
ttch  a  case  shall  be  in  a  particular  form 
*ven  in  the  schedule.     The  form  is  in  Eng- 
Wi.    I  am  not  going  lo  read  the  form,  al- 
*oogh  it  is  a  short  one,  but  I  wish  to  point 
out  ihai'ihe  Nazir  is  directed  by  it  to  carr}' 
out  ihc  orders  of  the  Court  by  seizure  and 
»lc  of  the  moveable  property.     Consequent- 
7. 1  understand,  alt  the  directions  of  the  Act 
*ilb  regard  to  process  of  execution  against 
moveable  property  to  have  reference  solely 
|o  such  kind  of  property  as  is  capable  of 
hcmg  manually  seized.     After  the  Sections 
*hich  are    directed    to    execution    against 
aovcable  property  follows  Section  105,  which 
^uablcs  the  Collector,  if  the  decree  be  for  an 
arrcar  of  rent  due  in  respect  of  an  undcr- 
tennre  which  is  transferable  by  sale,  to  sell 
raat  tenure  in  execution  of  the  decree.      And 
n^ly  comes  Section  109,  which  says  that, 

n  m  the  execution  of  any  decree  'rfor  the 


"  payment  of  money  under  this  Act,  not  be- 
"ing:  money  due  as  arrears  of  rent  of  a  sale-* 
''able  under-tenure,  if  satisfaction  of  the 
"judgment  cannot  be  obtained  against  the 
**  person  or  moveable  property  of  the  debtor, 
"the  judgment-creditor  may  apply  for  exe- 
"cution  against  any  immoveable  property 
"  belonging  to  such  debtor."  And  then  fol- 
lows Section  1 10,  which  regulates  the  mode 
in  which  the  sale  of  such  immoveable  pro- 
perty on  such  a  contingency  shall  be  effected. 

On  the  whole,  it  appears  to  me  clear  that 
the  Deputy  Collector  has  only  power,  Under 
Act  X.  of  1859,  ^o  s^^^  '"  execution  of  a 
money-decree  such  moveable  property  as 
is  capable  of  being  manually  seized,  and 
he  can  issue  process  against  immoveable 
property  of  any  kind,  only  when  recourse 
cannot  be  had  to  the  person  or  the  move- 
able properly  such  as  I  have  already  men- 
tioned. 

After  this  review  of  the  powers  of  the 
Collector,  if  I  return  to  the  case  before  us, 
it  s^ems  to  me  that  the  Collector  here  has 
not  conformed  to  the  provisions  of  Act  X,  of 
1859.  He  has  sold  the  rights  and  benefits 
of  the  plaintiff  in  a  certain  suit.  To  my 
mind,  that  subject  of  sale  cannot,  by  any 
stretch  of  words,  be  made  to  fall  into  the 
class  which  is  designated  by  moveable  pro- 
perty, capable  of  being  manually  seized.  It 
may  not,  in  any  given  case,  be  property  at 
all,  and  even  when  it  can  be  said  to  be  of 
the  nature  of  property,  it  is  not  of  the  sub- 
stance ;  it  is  merely  an  incident  thereto.  I  am 
also  very  clear  that  these  words,  "  rights  and 
benefits  in  the  suit."  by  themselves  alone  can- 
not be  taken  to  indicate  immoveable  property, 
even  when  the  suit  concerns  immoveable 
property.  1  think  I  have  given  reasons  for 
these  views. 

I  may  remark,  by  the  way  (although, 
probably,  the  Civil  Court  could  not  inquire 
into  this  point),  it  is  not  shown  to  us  by  any- 
thing on  the  record  that  the  contingency 
had  happened  upon  which  the  Deputy 
Collector  was  justified  in  having  recourse 
to  immoveabie  property  at  all.  Siill  assum- 
ing, as  we  are  bound  lo  do,  if  accessary  for 
the  defendant's  case,  that  he  was  so  justi- 
fied, I  do  not  think  that  anything  which_ 
appears  upon  this  record  supports  the  allega- 
tion, or  gives  rise  to  the  presumption  that  he 
has  in  this  instance  sold  immoveable  pro- 
perty. 1  do  not  desire  to  lay  down  judici- 
ally that  properly  which  is  actually  the  sub- 
ject of  a  suit  might  not  be  passed,  conveyed, 
or  sold  under  phraseology  which  would  seem 
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to  make  the  suit  itself  the  most  important 
ingredient  in  the  subject  of  sale  or  convey- 
ance. For  instance,  here,  the  Collector 
might,  1  imagine,  have  used  words  in  some 
such  way  as  this,  "  the  rights  and  interests 
of  the  judgment-debtor  in  the  immoveable 
property,  which  is  the  subject-matter  of  the 
suit  No.  140."  He  might  have  used  such 
words  as  in  reason  ousrht  to  be  considered 
as  words  indicating:  the  actual  immoveable 
property  to  recover  which  the  plaintiffs  were 
suing.  And  if  h*  had  done  so,  and  had 
further  folio  we  1  the  rules  prescribed  for  the 
sale  of  immoveable  property,  no  doubt  (as- 
suming still  that  the  contingency  had  oc- 
curred which  would  give  him  jurisdiction 
to  sell  immoveable  property),  he  would  have 
sold  the  immoveable  properly,  and  with  it 
the  rights  of  suit.  But  I  cannot  by  any 
liberality  of  construction,  upon  reading  the 
roobokarees  of  the  Deputy  Collector,  come 
to  the  conclusion  that,  in  this  case,  he  has 
done  anything  of  the  kind.  He  has,  to  my 
mind,  distinctly  separated  the  rights  of  suit 
from  the  property  in*  respect  of  which  the 
suit  is  brought.  There  is  not,  moreover, 
as  I  have  already  said,  from  beginning  to  ] 
end  of  his  proceeding,  a  single  thing  which 
even  suggests  to  us  an  idea  of  what  the  suit 
is  about.  It  mav  be  to  recover  immoveable 
property.  It  may  be  for  breach  of  contract. 
It  may  be  for  vindication  of  personal  rights. 
There  is  nothing  whatever  to  show  thai  the 
rights  and  benefits  which  the  Deputy  Col- 
lector pretended  to  sell  was  property  of  any 
sort  or  kind,  and  it  appears  to  me  that  he 
intended  to  sell  them  as  something  quite 
distinct  from  the  property  which  the  suit 
might  in  its  result  affect,  and  quite  inde- 
pendently of  whether  the  suit  concerned 
moveable  or  immoveable  property  at  all.  In 
short.  I  can  only  conclude  that  he  sold  them 
simply  as  rights  of  suit,  and  nothing  more, 
considering  them  to  be,  as  such,  some  sort  of 
moveable  properly  with  which  Jie  could  deal. 
This  is  to  my  mind  mmifestly  wrong.  I 
think  that  there  is  no  power  under  Act  X. 
of  1859  given  to  the  Collector  to  sell 
rights  of  suit  qud  rights  of  suit  alone.  Re- 
peating that*  as  it  appears  to  me,  the 
Deputy  Collector  has  done  this  in  this  case, 
and  nothing  else,  and  desiring  again  to  guard 
myself  against  being  supposed  to  express  the 
opinion  that  the  sale  could  not  have  been  effect- 
ed by  the  Deputy  Collector  in  such  a  way  as 
to  pass  both  the  property  sued  for  and  the 
rights  of  suit,  I  think  that  the  plaintiff  has 
made  out  his  claim  to  have  the  declaration  for 
which  he  asks.     In  my  opinion,  the  sale-pro- 


ceedings of  the  Collector  in  no  ¥ray  affected 
the  rights  of  the  plaintiff  in  the  suit  No.  140, 
and  I  think  that  the  plaintiff  is  entitled  \o\ 
have   a   declaration   to  this  effect  from  tbe  i 
Civil  Court.     In  this  view,' the  appeal  must j 
be  decreed,  the  decree  of  the  Lower  Appel*| 
late  Court  must  be  reversed,  and  it  mustbC: 
declared  that  the  rights  and  interests  of  the^ 
plaintiff  in  the  suit  No.  140  of  1865,  aodtbt 
property  which   is  the  subject  of  that  suit, 
are  not  affected  by  the  sale  which  was  had 
in   execution  of  the  decree  passed  by  tbe 
Deputy  Collector.     The  appellant  must  hst  \ 
his  costs  in  this   Court  and   in  the  Lower 
Appellate  Court. 


The  5th  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhous*^ 

Judges, 

Appellate  Court-r-New  evidence— Section  3SS 

Act  VIII.,  1859. 

Case  Xo.  948  of  1868  under  Act  X.  of  r859. 

Special  Appeal  from  a  decision  passtd  hf 
the  Judge  0/ the  2^'Pergunnahs,  dated  th 
iph  January  /?68,  reversing  a  decUiM 
passed  by  the  Deputy  Collector  of  M 
Districty  dated  the  ^oth  May  r86y, 

*Jugobundhoo  Deb  (Plaintiff),  Appellant, 

,    versus 

Goluck  Chunder  Holdar  (Defendani), 

/Respondent, 

Mr.  G.  C,  Paul  and  Baboos  Hem  Chundtr 
Banerjee  and  Roopnath  Banerjee  for 
Appellant.  • 

Mr,  R.  T.  Allan  and  Baboo   Chunder 
Madhub  Ghose  for  Respondent. 

A  judfje  who  called  up  a  defendant  and  c«iniw« 
him  in  appeal,  because  he  had  failed  to  give  malerial 
evidence  which  it  was  in  his  power  to  g^ive  in  the  Conrt 
below,  was  held  to  have  acted  erronconsly;ihc  Pnj7 
Council  havin.^  laid  down  that  Section  355,  Act  Viili 
1S59,  does  not  authorize  the  Appellate  Court  to  intro- 
duce into  the  record  substantially  new  evidence  to  n»«w 
the  case  of  either  party,  and  that  that  Court  ought,  00. 
less  some  special  reason  to  the  contrary  occurs,  to 
decide  the  case  on*  those  materials  alone  which  wt 
disputants  furnish. 

Phear,  7.— We  think  that  from  beginning 
to  end  the  course  of  this  case  has  been  un- 
satisfactory, to  say  the  least,  of  it ;  and  in 
reference  to  the  judgment  of  the  Lo'^^^ 
Appellate  Cour*  it  seems  to  us  that  the 
Judge  has  fallen  into  several  errors.  In  ^^^ 
first  place,  we  are  of  opinion  that  he  ou^W 
not  to  have  called  Up  the  defendant,  and 
examined  hira  in  appeal.     He  has  not  given 
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,  bb  reasons  for  taking  that  step,  unless  the  two 
or  three  prefatory  lines  of  his  judgment, 
,to  which  he  blames  the  Deputy  Collector, 
ke  intended  for  this  purpose,  and  here  he 
ttCDtions  nothing  more  than  in  effect  this, 
|vtmely,  that  the  defendant  had  failed  to 
jpft  material  evidence  \vhich  was  in  his 
jBwcr  10  give  in  the  Court  below  ;  and,^ 
therefore,  the  I^wer  Appellate  Court  has  of* 
ib own  accord  called  for  that  evidence  with- 
^ObT,  at  the  same  time,  giving,  as,  indeed,  it 
'Coald  not  give,  unless  it  converted  itself  into 
iCoQTt  of  first  instance,  the  other  side  op- 
|»i>niinitr,  if  it  thought  fit,  to  rebut  such  evi- 
dence. It  occurs  to  us  that  the  representa- 
tion given  by  the  Judge  of  the  course  taken 
by  him  amounts  very  nearly  to  saying  that 
k,  finding  he  was  unable,  on  the  state  of  the 
evidence  on  the  record,  to  give. a  decision  in 
favor  of  the  defendant,  therefore  called  for 
the  additional  evidence  of  the  defendant 
himself  for  the  purpose  of  giving  him  an 
opportunity  of  proving  the  dakhilas  on 
»hich  he  relied,  and  so  turning  the  scale  to 
his  side. 

It  needs  no  argument  to  demonstrate  that 
a  proceeding  of  this  kind  is  likely  to  lead 
to  great  injustice.  And  the  Privy  Council 
has  laid  down,  as  we  understand  its  late  judg- 
ment, thai  Section  355  of  Act  VIII.  of  1859 
does  not  authorize  the  Appeal  Court  to  intro- 
duce into  the  record  substantially  new  evi- 
dence to  mend  the  case  of  either  party,  and 
ihat  that  Court  ought,  unless  some  special 
«5*son  to  the  contrar>'  occurs,  to  decide  the 
matter  in  dispute  between  the  litigants  on 
those  materials  alone  which  they  think  pro- 
per to  furnish.  Certainly,  in  the  total  ab- 
sence of  any  explanation  from  the  Judge, 
^e  cannot  understand  upon  what  special 
reason  or  grounds  of  equity  the  defendant 
in  this  cause,  who  had  not  chosen  to  give  his 
evidei^e  in  the  Court  of  first  instance,  was 
^led  up  by  the  Court  of  appeal  to  give 
testimony  in  his  own  favor,  on  a  point 
^herein  his  case  had  proved  weak. 

It  further  appears  to  us  that,  with  regard 
to  many  of  the  dakhilas  which  the  Judge 
his  treated  as  proved,  there  is  no  evidence 
*n  the  record  to  show  when,  or  under  what 
circumstance,  they  were  given,  or  that  the 
person  whose  signature  they  respectively 
^arhad  authority,  at  th^  time  of  signing,  to 

hmd  the  zemindar  by  hi*  admission.     The 

J^?e  ought  not,  therefore,  to  have  admitted 

"^ese  dakhilas  as  evidence. 

Under  these  circumstances,  we  think  that 
«ttc  has  not  been  a  proper  trial  in  the  Lower 


Appellate  Court.  We,  therefore,  remand  the 
case  to  the  Lower  Appellate  Court  for  re-trial« 
upon  the  evidence  which  is  in  the  record, 
excluding  therefrom  the  testimony  of  the 
defendant  given  in  the  Appeal  Court,  and 
excluding  also  all  the  dakhilas  except  those 
which  were  proved  by  the  testimony  of 
Kristo  Pershad  Mitter  and  Chunder  Sekhur 
Dutt. 

The  costs  will  abide  the  result.  • 


The  5ih  August  1868. 
Present : 

The  Hon'ble  Dwarkanath  Mitter  and  C. 
Hobhouse,  Judges, 

Application  for  execution — Non-payment  of 
tullubana— Evidence  against  bona  fides — Mo- 
tion not  bona  fide— Court's  action. 

Case  No.  24  of  1868. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  Milter  and  Hob" 
house,  on  the  2nd  April  i868y  in  Regular 
Appeal  No,  6jj  of  i86y, 

Bharotee  Debea  (Decree-holder)  (Respond- 
ent), Petitioner^ 

versus 

Kurroona  Moyee  Dassia  (Judgment-debtor) 
(Appellant),  Opposite  Party, 

Baboo  Woomesh  Chunder  Banerjee  for  Peti- 
tioner. 

Baboo  Roniesh  Chunder  Mitter  for  Opposite 

Party. 

Where  a  party  applies  for  execution,  and  neglects  to 
deposit  tallubanaf  his  neg'lect  is  evidence  to  be  taken 
into  consideration  in  deciding  whether  the  application 
was  merely  colorable  or  for  the  bond-fide  purpose  of 
enforcing^  the  decree. 

Where  a  motion  is  found  not  to  have  been  bond  fide, 
the  act  done  upon  it  by  the  Court  cannot  be  considered 
to  be  one  of  which  the  party  moving^  is  entitled  to  take 
the  benefit. 

Mitter,  J. — Thk  point  taken  by  the 
petitioner  in  this  case  is,  that  this  Court 
was  in  error  in  dismissing  his  application 
for  execution  on  the  ground  of  limitation,  in- 
asmuch as  the  execution-case  was  restored  to 
the  file  within  three  years  frorfl  the  dale  of  the  ' 
last  application  for  execution  ;  and  in  support 
of  this  plea,  the  pleader  for  the  petitioner 
relies  upon  a  decision  of  this  Court  reported 
at  page  565,  Volume  9  of  the  Weekly  Re- 
porter, in  which  I  expressed  an  opinion  to 
the  effect  that  a  proceeding  for  the  restora- 
tion of  an  execution-case  to  the  file  is  a 
proceeding  for  keeping  the  decree  in  force. 
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and  farther  that  such  a  proceeding  being  an 
%ct  of  the  Court  itself,  want  of  bona  fides 
could  not  be  imputed  to  it. 

With  reference  to  the  first  part  of  my 
opinion,  I  still  maintain  -that  a  proceeding 
for  the  restoration  of  an  execution-case  to 
the  file  is  a  proceeding  within  the  meaning 
of  Section  20,  Act  XIV.  of  1859.  But  with 
reference  to  the  other  portion,  I  think  I  was 
In  error,  and  that  the  error  had  arisen  from 
my  having  misconstrued  the  Full  Bench 
case  reported  in  Volume  VI.  of  the  Weekly 
Reporter,  page  99,  Miscellaneous  Rulings. 
I  thought  at  that  time  that  the  Full  Bench 
had  drawn  a  distinction  between  an  act 
dotie  by  the  decree-holder  himself  and  an  act 
done  by  the  Court  upon  the  motion  of  the 
decree-holder ;  and  from  this  assumption 
1  came  to  the  conclusion  that,  when  the  pro- 
ceeding in  question  is  an  act  of  the  Court 
itself,  want  of  bona  fides  could  be  imputed 
to  it.  I  now  .find  that  1  was  in  error  in  com- 
ing to  this  conclusion.  No  such  distinction 
appears  to  have  been  drawn  in  the  Full 
Bench  case,  which  I  have  now  carefully  gone 
over,  and  it  seems  to  me  clear  in  point  of 
principle  that,  if  an  act  is  done  by  the  Court 
upon  the  motion  of  a  particular  individual, 
and  if  that  motion  is  found  not  to  be  bond 
fidey  the  act  that  was  done  upon  it  cannot 
be  considered  as  one  of  which  the  party 
moving  the  Court  fs  entitled  to  take  the 
benefit. 

I  also  find  that  I  was  in  error  in  supposing 
that  the  subsequent  neglect  of  the  judgment- 
creditor  to  take  effectual  steps  for  the  execu- 
tion of  his  decree  is  not  to  be  taken  into 
consideration  for  the  purpose  of  determining 
the  bona  fides  of  an  act  done  either  by  him- 
self or  by  the  Court  upon  his  motion  previous 
to  the  occurrence  of  that  neglect.  The  point 
was  expressly  raised  in  the  Fall  Bench  case, 
and  it  appears  that  the  Judges  were  unani- 
mously of  opinion  that  such  subsequent 
neglect  ought  to  be  taken  into  consideration  \ 
for  the  purpose*  of  determining  the  bona 
fides  or  otherwise  of  the  acts  done  by  the 
decree-holder. 

But,  whilst  ^pressing  this  opinion,  I  wish 
it  to  be  dTstinctly  understood  that  the  ordinary 
way  in  which  execution-cases  are  struck  off 
in  the  Mofussil  Courts  ought  not  be  taken 
as  a  correct  basis  for  determining,  in  all  in- 
stances, as  to  whether  or  not  a  decree-holder 
is  guilty  of  laches.  There  is  no  fixed  rule 
observed  by  the  Mofussil  Courts  in  dealing 
with  execution-cases.  These  cases  are 
struck  off  and  restored  to  the  file  at  ran- 


dom without  any  reference  to  the  negligence 
or  otherwise  of  the  decree-holder.     It  hap- 
pens  very  often  that  a  decree-bolder  is  not 
in  a  position  to  ascertain  whether  his  debtor 
has  got  any  property   which   he   can  avail 
himself  of  for  the  satisfaction  of  his  decree^ 
and  in  such  cases  decree-holders  are  very 
often  obliged  to  take  some  sort  of  formal 
proceedings  for  the  purpose  of  keeping  Uierr 
decrees  in  force.  Of  course,  if  execation-caset 
are  to  be  kept  on  the  file  nntil  a  particokr 
date  of  the  month,  if  no  dates  for  the  hearing 
of  those  cases  are  to  be  fixed,  no  fixed  penod 
can  be  laid  down  for  the  deposit  of  iulluh^ 
na,  but  the  Court  is  at  liberty  at  any  time  to 
strike  off  those  cases  in  consequence  of  some 
supposed  neglect  or  other  on  the  part  of  the 
judgment-creditor.   Such  an  order  striking  off 
an  execution- case  passed  under  such  circum- 
stances cannot  and  ought  not  to  be  taken 
as  any  sufficient  ground  whatsoever  for  ar- 
riving  at   the    conclusion  that   the  decree- 
holder  was  guilty  of  neglect   in   enforcing 
his   decree.     In  this  particular  case,  bow- 
ever,  it  appe.ired  to  us  on  the  former  occa- 
sion, after  a  review  of  the  whole  of  the  evi- 
dence on  the  record,  that  the  negligence  on 
the  part  of  the  decree-holder  was  so  gross 
and  so  often  repeated  that  we  were  obliged 
to  come  to  the  conclusion  that  the  proceed- 
ings taken  by  him,  whether  for  enforcing  his 
decree  or  for  keeping  his  decree  in  force, 
were  not,  and  could  not,  be  looked  upon  u 
bond-fide   proceedings    within   the   meaning 
of  the  Full  Bench  ruling  above  referred  to. 
We  have  now  heard  the  pleader  for  the  peti- 
tioner at  length,  and  we  see  no  reason  to  in- 
terfere with  our  former  decision.    The  appli- 
cation is  accordingly  rejected  with  costs. 

Hob  house,  J , — 1  adhere  to  the  opinion 
which  I  gave  in  this  case  in  the  former  hear- 
ing. The  case  came  before  us  in  miscellane- 
ous regular  appeal,  and  we  were,  therefore, 
Judges  of  the  facts.  The  facts  \vere*these. 
Between  the  25th  of  August  1859  and  the 
21st  of  July  1862,  no  proceedings  ba»i 
been  taken  to  keep  the  decree  alive,  except 
a  series  of  proceedings  in  the  shape  of  ap- 
plications made  for  restoration  of  the  case 
to  the  file  without  any  iullubana  paid  in 
to  put  those  applications  in  force.  The 
case,  therefore,  came  exactly  within  tbe 
meaning  of  the  following  words  which  will 
be  found  in  the  ^11  Bench  decision  quoted 
by  Mr.  Justice  Milter,  page  101,  The 
Judges  there  said  :  '*  If  the  party  were  to 
'*  make  an  application  to  the  Court  for  exc- 
"  cution,  and  should  neglect  to  lodge  tbe 
"  necessary  iullubana,    his   neglect  would 
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"be  evidence  from  which  the  Court,  upon 
**a  subsequent  application  for  execution, 
♦*  would  have  to  decide  whether  the  former 
**  application  were  a  bond  fide  one,  or 
"merely  colorable  for  the  purpose  of  keep- 
^ing  ihe  decree  alive.  In  all  these  cases, 
"the  Coon  to  which  application  for  exe- 
** cation  is  made  must  decide  whether  the 
''fonner  application  which  is  relied  upon 
"was  bond  fide  or  not."  As  a  Court  of 
legalar  appeal,  we  did  decide  that  these 
applications  were  merely  colorable,  and  were 
MC  for  the  bond-fide  purpose  of  keeping 
the  decree  in  force,  or  enforcing  the  decree. 
We  are  not  shown  that  this  decision  was 
wrong  in  fact,  and  therefore  we  are  bound 
to  adhere  to  it.  I  agree  that  this  applica- 
Ifon  must  be  dismissed  with  costs. 


The  6lh  August  1868. 

Preseni  ; 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Registration— Act  XVI.,  x864~Parol  contract— 
Possession — Fraud 

Case  No.  1022  of  1868. 

^fecial  Appeal  from  a  decision  passed  by 
ike  Principal  Sudder  Ameen  of  the  24- 
PergunnahSj  dated  the  ^tst  January  1868, 
affirming  a  decision  passed  by  the  Moonsiff 
of  that  District,  dated  the  28th  March 
i86j, 

Bolkuntonath  Sett  (one  of  the  Defendants), 

Appellant, 

versus 

Russick  Loll  Burmono  (Plaintiff), 
Respondent, 

Baboo  Ashootosh  Chatterjee  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Urn- 
hika  Churn  Bose  for  Respondent. 

Where  two  parties  claimed  the  same  property  by  con- 
vtyaace  from  the  owner  under  registered  deeds  of  sale 
oi  12^2,  plaiatiif' s  purchase  and  reg^istration  beingf  of 
anterior  date  to  those  of  defendant,  who.  besides  being 
in  possession,  pleaded  that  he  had  previously  to  plaint* 
HPs  purchase,  obtained  possession  under  a  parol  con- 
tri£t  of  sale,  it  was — 

HiLD  that  plaintiff  was  entitled  to  a  decree,  and  that 
defendant  could  not  set  up  the  parol  sale  against  the 
pU'mtiS's  registered  kobala  of  the  same  year,  in  the 
^e  of  Section  6s,  Act  XVI.  of  1664. 

Held  that  defendant  could  not  be  allowed  In  special 
■ppeal  to  object  that  the  I-owerrgCourt  had  not  deter- 
«jne«l  the  bona  fides  of  plaintiff's  purchase,  unless  he 
(oefeadant)  had  not  only  alleged  fraud,  but  shown  the 
»*y  in  which  the  fraud  was  intended  to  be  carried  out. 

Phear,  J, — This    is  a    contest    between 
two  persons,  each  of  whom  claims  the  pro- 


perty which  is  the  subject  of  suit  by  a  con- 
veyance from  one  and  the  same  owner.  The* 
defendant  is  in  possession,  and  his  deed  of 
purchase  is  dated  the  23rd  of  Cheyt  1272, 
and  was  registered  some  five  days  afterwards. 
The  plaintiff,  who  is  out  of  possession,  sup- 
ports his  title  by  a  deed  dated  the  i6th  of 
Falgoon  1272,  and  registered  the  same  day. 
The  Principal  Sudder  Ameen,  acting  under 
the  provisions  of  Section  67  of  Act  XVI. 
of  1864,  has  given  a  decree  in  favor  of  the 
plaintiff,  inasmuch  as  the  date  both  of  his 
deed  and  of  the  registration  of  his  deed  were 
anterior  to  those  of  the  defendant. 

It  is  objected  by  the  defendant  now  on 
special  appeal  that  he  (the  defendant)  had, 
three  months  previotisly  to  the  plaintiff's  pur- 
chase, obtained  possession  of  the  property 
in  question  under  a  parol  contract  of  sale, 
and    that  the   Lower   Appellate   Court  was 
wrong  in  not  enquiring  into  that  fact,  and 
giving     him    the    benefit    of    the    priority 
which  would  have  arisen  therefrom.'    But  it 
seems  to  us  clear  that  he  cannot  set  up  the 
parol  sale  of  Assin  1273  against  the  regis- 
tered kobala   of    the  plaintiff  of  the  same 
year,  in  the  face  of  the  express  provisions  of 
Section  68  of  Act  XVI.  of  1864,  .which  de- 
clares that  every  instrument,  if  duly  regis- 
tered, shall  have  priority  to  every  other  in- 
strument relating  to  the  same  property.    The 
parol  contract  cannot  rank  higher  than  an 
*'  instrument,"  and  it  seems  to  us  that,  whe- 
ther possession  was  hal  under  the  first  in- 
strument, viz,,  the  first  parol  contract  of  sale, 
or  not,  is  immaterial,  so  far  as  regards  the 
operation  of  the  Act.    The  possession  does 
not  affect  the  title.     It  only  shows  that  the 
person  had  succeeded  in  obtaining  enjoyment 
of   the  property  under  his  title.     If   these 
views  be  correct,  the   defendant's  right  as 
against  the  plaintiff  can  only  date  from  his 
registered  kobala,   and   run  according  to  its 
terms.     Now,  that  kobala\  might,  no  doubt, 
have  given  a  title  from  a  date  antecedent  to 
the  date  of  its  registration,  even  so  far  back 
as  the  previous  month  of  Assin ;  but  it  does 
not  do  so   as  we  understand,  and  as  the 
Lower  Court  has  found.     Consequently,  so 
far  as  we  can  see,  there  is  ng  objection  on 
the  first  ground  of  appeal  to  the  judgment 
of  the  Lower  Appellate  Court. 

The  second  and  the  only  other  ground  of 
special  appeal  is,  that  the  Lower  Court  has 
committed  an  oversight  in  not  determining  the 
bona  fides  of  the  purchase  of  tjie  plaintiff. 
Had  the  defendant  distinctly  and  in  express 
terms  raised  an  issue  as  to  the  nature  of  the 
plaintiff's  contract  of    sale,  and    distinctly 
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stated,  not  only  that  it  was  fraudulent,  but 
•the  way  in  which  the  fraud  was  intended 
to  be  carried  out  against  him  (the  defendant), 
there  might  have  been  some  force  in  ihis 
objection. 

But  we  have  referred  to  the  record,  and  it 
appears  to  us  that  the  allegations  of  fraud 
made  by  the  defendant  in  regard  to  the 
plaintiff's  purchase  are  entirely  general  and 
sucR  as  committed  him  to  nothing.  So 
general  indeed  are  they,  that  the  first  Court 
did  not  consider  it  necessary  to  raise  any  issue 
whatever  involving  the  element  of  fraud. 
Upon  appeal  to  the  Lower  Appellate  Court, 
the  defendant  reiterated  his  general  allega- 
tions of  fraud,  and  the  Principal  Sudder 
Ameen  did  lay  down  as  a  point  for  adjudica- 
tion "  whether  the  plaintiff's  or  appellant's 
purchase  is  3d?«f^yf(/(f,"  but  he  did  not  even 
put  that  down  as  a  separate  issue.  It  was 
only  a  preliminary  to  the  further  question 
"  and  whose  purchase  is  legally  valid." 
There  is  no  trace  of  the  defendant  having 
attempted  in  the  Lower  Appellate  Court  to 
establish  any  specific  fraud  against  the 
plaintiff,  and  the  Lower  Appellate  Court  has, 
on  this  issue,  found  in  general  terms  that  the 
plaintiff's  purchase  is  valid.  The  Principal 
Sudder  Ameen  has  also,  no  doubt,  said  that, 
"  inasmuch  as  it  is  satisfactorily  proved 
"that  the  vendor  sold  the  property  to  the 
"  plaintiff  under  the  plaintiff's  registered 
**iobalay  the  alleged  purchase  by  the  de- 
"  fendant  becomes  invalid,  and  it  is  unneces- 
"  sary  to  see  whether  the  same,  that  is,  the 
"  purchase,  is  bond  fide  or  not."  If  these  words 
are  to  be  taken  literally,  they  would  convey 
that  the  Principal  Sudder  Ameen  having 
found  that  the  defendant's  purchase  was  in- 
valid, did  not  consider  it  necessary  to  enquire 
further  whether  it,  that  is,  the  defendant's 
purchase,  was  bond  fide  or  not.  There  is  not 
any  word  in  the  judgment,  as  we  have  read 
it,  to  show  whether  he  considered  it  neces- 
sary or  unnecessary  to  enquire  into  the  bona 
fides  of  the  plaintiff's  purchase.  As  that 
purchase  was  not  impeached,  as  we  have  al- 
ready said,  on  any  specially  alleged  ground 
of  fraud,  and  as  the  Principal  Sudder  Ameen 
has  found  in  ^ts  favor  on  the  general  issue 
which  involves  both  bona  fides  and  the  fac- 
ium  of  purchase,  we  think  there  is  no  ground 
now  for  the  defendant  to  object  that  the 
Principal  Sudder  Ameen  ought  to  have  in- 
vestigated whether  or  not  the  plaintiff's 
purchase  was  tainted  with  fraud  against 
him  (the  defendant).  We  therefore  think 
that,  on  the  whole,  this  appealjmustbe  dismiss- 
ed with  costs. 
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The  6th  August  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobboosc, 

Judges. 

Judges'  statement 

Case  No.  984  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  bf 
the  Judge  0/  the  2^-Pergunnahs^  da  led  the 
22nd  January  1868,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  20th  of  June  i86j, 

Debnarain  Banerjee  (one  of  the  Defendants), 

Appellant, 

versus 

Banee  Madhub  Chatterjee  (Plaintiff), 
Respondent. 

Baboo  Nil  Monee  Sein  for  Appellant 

Baboo  Oopendur  Chunder  Base  for 
Respondent. 

A  Judge's  statement  must  be  taken  to  be  accurate  us- 

til  good  and  substantial  ground  is  given  for  supposing  it 
to  be  an  error. 

Phear,  J. — In  this  case,  the  Judge  says 
that  there  is  no  appeal  as  to  the  assessmeDt 
made  by  the  Lower  Court,  and  he  therefore  dis- 
missed the  appeal.  The  special  appellant 
objects  that  this  statement  of  the"* Judge  is 
incorrect ;  but  he  has  not  furnished  us  with 
any  materials  upon  which  we  could  come  to 
a  conclusion  that  the  Judge  has  made  an 
error  in  his  statement  of  what  took  place  io 
his  own  Court.  The  most  that  can  be  urged 
is  that  in  the  grounds  of  appeal  to  th»  Lower 
Appellate  Court  there  was  an  objection  to 
the  assessment  made  by  the^Lower  Court;  but 
this  is  not  sufficient  to  enable  us  to  say  th2t 
the  Judge  has  committed  a  mistake  in  sup- 
posing that  an  appeal  was  made  before  him 
upon  that  head.  It  may  well  be,  and  it  is  of 
every  day's  experience,  that  a  ground  of  ap- 
peal which  is  written,  and  appears  on  the  re- 
cord, is  often  passed  over  by  the  appealing  , 
party,  and  never  urged  before  the  Court. 
We  must  take  tRe  Judge's  statement  to  be 
accurate,  until  we  have  good  and  substantial 
ground,  indeed,  for  supposing  that  it  is  an 
error. 

We  d^miss  the  appeal  withcosts. 
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The  6th  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hothouse, 

Judges. 

ifbe  for  evasion  of  summons — Witness's  right 
of  appeal—Jnrisdiction— Sections  159  and  160. 
Act  VIII.,  1859. 

Case  No.  272  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Sarun,  dated  the  24th 
March  1868, 

Gujadhur  Pershad  Narain  Singh 
(Petilioner),  Appellant, 

versus 

Jugdeo  Narain  and  others  (Plaintiffs), 
Respondents. 

Bahoo  Kishen  Succa  Mookerpe 
for  Appellant. 

No  one  for  Respondents. 

Sectiao  365,  A^  VIII.  of  1S59,  g^tves  a  r\g\it  of  appeal 
fctm  an  order  of  a  Civil  (^ourt  Hning  a  person  for  fceep- 
■If  out  of  the  way  to  avoid  a  summons  to  attend  as  a 
titBexs. 

As  tiw  law  at  present  stands  (1.  r.,  since  the  repeal 

«  Section  2S  Aa  XIX.,  1S53,  by  Aa  X.,  1S61),  a  Judge 

'  bs  no  iorcsdiction  to  inflict  a  nne  for  the  purpose  of 

-  (oibhiDg  a  witness  who  absconds  or  keeps  out  of  the 

viy  to  avoid  service  of  summons. 

Fhear^  J, — ^The  appellant  in  this  matter 
was  a  person  who  was  desired  as  a  witness 
h^  one  of  the  parties  in  a  suit  pending  in 
the  Judge's  Court,  and  it  appears  that  ser- 
[  vice  of  summons  could  not  be  effected  upon 
ten.    In  consequence   of  this,   the  Judge 
sttKhed  certain  properties  belonging  to  him, 
ud  also  imposed  a  fine.     It  was  not  made 
•cry  clear  to  us  when  the  orders  for  attach- 
neDt  and  the  order  imposing  the  fine  were 
made,  but  it  seems  that  they  were  without 
tesQlt  so  far  as  the  attendance  of  the  wit- 
ness was  concerned  ;  and,   eventually,   the 
Judge  tpassed  an  order  for  the  sale  of  the 
proper  y.    What  took  place  afterwards,  per- 
haps, may  be  best  conveyed  in  the  Judge's 
own  words:  "The    vakeels    for    petitioner 
"  tpplied  by  petition  for  the  sale  of  the  pro- 
"pcrty  to  be  postponed.     The  order  passed 
'*wa5  that  the  sale  could   not   be  stayed, 
**  unless  the  fine  and  costs  were  paid  into 
**  Court    The  amount  was  paid  in,  and  the 
*'8ale  did  not  take  place.    The  vakeels  now 
"verbally  apply  that  the  fine  may  be  remit- 
"ted,  and  they  produce  certain   witnesses 
"who  depose  that  their  master  had  gone  to 
'^l^guroath,  and  was  not  at  Muksoodpore 
**  ^iien  the  summons  and  proclamation  were 
"issued.    Besides    such    evidenctj*    being 
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"  wholly  insufficient  to  prove  the  fact,  the. 
**  verbal  applications  of  vakeels  on  such  a 
"  matter  cannot  be  received.  Under  Section 
**  168,  Act  VIII.  of  1859,  the  witness  must 
*'  appear  in  person  and  satisfy  the  Court  that 
"  he  did  not  abscond  or  keep  out  of  the  way 
**  to  avoid  service  of  summons,  &c.  Here 
"  the  application  is  made  on  the  strength  of 
"  a  general  power  of  attorney,  and  it  is 
"  manifestly  quite  inadmissible.  The  appli- 
"  cation  is  consequently  rejected." 

Against  this  order  of  the  Judge  the  present 
appeal  is  preferred.  I  had  at  first  some  little 
doubt  in  my  mind,  whether  or  not  proceeding 
by  way  of  appeal  was  the  proper  mode  of  seek- 
ing relief  from  this  Court.  Section  365  of 
Act  VIII.  of  1859  says  that  "all  orders  as 
to  fines,  or  the  levying  thereof  under  this 
Section,  shall  be  subject  to  appeal ;"  but 
there  are  no  provisions  in  the  Act,  singular- 
ly enough,  which  in  themselves  give  au- 
thority to  Civil  Courts  to  impose  fines. 
However,  Sections  159  and  160  apply  to  the 
case  of  absconding  witnesses,  and  prescribe 
the  mode  in  which  their  attendance  is  to  be 
compelled,  if  possible ;  and  the  first  pf  these 
Sections  does  speak  of  levying  any  fine  to 
which  the  person  may  be  liable  under  the  pro- 
visions of  the  following  Sections.  Then  the 
following  Section,  that  is.  Section  160,  says 
that  the  Court  may  defray  out  of  the  proceeds 
of  the  sale  of  the  property  which  has  been 
attached  the  fine  which  it  has  the  power 
by  any  existing  law  to  impose.  So  that,  al- 
though, strictly  speaking,  Section  160  does 
not  give  a  liability  to  fine,  notwithstanding 
that  the  last  words  of  the  previous  Section 
speak  as  if  it  did  so,  still,  under  all  the  cir- 
cumstances, it  seems  to  me  not  unreasonable, 
inasmuch  as  there  is  no  other  way  of  giving 
full  application  to  the  words  of  Section  365, 
to  treat  Section  160  as  if  it  provided  for 
the  making  of  orders  as  to  fines,  as  it  certainly 
does  provide  for  the  levying  of  fines.  In 
this  way  it  appears  to  me,  on  the  whole,  that 
the  Legislature  must  have  intended  by  the 
words  of  -Section  365  to  give  the  person 
aggrieved  by  any  order  of  a  Civil  Court 
imposing  a  fine  on  him  as  a  punishment  for 
keeping  out  of  the  way  in  Oider  to  avoid 
service  of  a  summons  to  attend  as  a  witness, 
whether  the  order  be  strictly  referable  to 
Section  160  or  not,  the  right  of  appeal  to  this 
Court 

The  grounds  of  appeal  in  this  instance 
are  substantially  two :  firsty  that  the  Judge 
had  no  power  to  impose  a  fine  upon  the 
witness  at  all ;  and  the  other,  that  he  was 
wrong  in  insisting  upon  the  personal  presence 
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of  the  witness  before  he  would  be  satisfied  as 
to  the  causes  of  his  absence.  I  may  as  well 
say  at  once  that  it  seems  to  me  that  this  se- 
cond objection,  provided  the  first  is  not  fatal 
to  the  proceedings  of  the  Judge  altogether,  is 
without  any  real  force.  If  the  matter  which 
is  to  be  cleared  up  to  the  satisfaction  of  the 
Judge  is  the  non-attendance  according  to 
order  of  a  certain  person,  I  think  tjiat  the 
Judge  may  very  well  refuse  to  be  satisfied 
as  to  the  sufficiency  of  the  reasons  for  the 
non-attendance  of  that  person  merely  by  the 
explanation  of  a  vakeel  retained  to  appear 
as  that  person's  advocate.  The  Judge  is 
perfectly  entitled  to  insist  upon  having  pro- 
per evidence  of  the  facts  which  led  to  the 
non-attendance  of  the  witness,  and  that 
evidence  could  hardly  be  furnished  by  the 
vakeel  alone,  and  in  most  cases,  probably,  it 
might  be  correctly  said  that  the  best  evi-* 
dence  could  only  be  afforded  by  the  person 
whose  non-attendance  was  complained  of. 

However,  after  the  best  consideration 
which  I  have  been  able  to  give  to  the  Sec- 
tions of  Act  VIII.  which  bear  upon  this  case, 
1  have  come  to  the  conclusion  that  the  first 
objection  must  prevail.  Sections  159  and  160, 
as  I  believe,  constitute  the  only  enactments 
which  apply  to  the  case.  They  are  both 
of  them  taken  verbally,  I  may  say,  from  the 
corresponding  Sections  of  Act  XIX.  of  1853, 
only  that  certain  portions  of  the  original 
Sections  have  been  omitted  in  these  Sections, 
and  a  slight  addition  has  been  made  in  place 
of  the  omission  ;  but  the  result  of  this  con- 
version is  not  altogether  happy. 

Section  159  provides  that,  if  the  witness 
or  other  person  whose  attendance  is  required 
"  absconds  or  keeps  out  of  the  way  for  the* 
"  purpose  of  avoiding  the  service  of  the  sum- 
"  mons,  the  Court  may  cause  a  proclamation 
*^  requiring  the  attendance  of  such  person  to 
**  give  evidence  or  produce  the  document," 
and  so  on  ;  and  "  if  such  person  shall 
*'  not  attend  at  the  time  and  place  named  in 
"  such  proclamation,  the  Court  may,  at  the 
**  instance  of  the  party  on  whose  application 
*'  the  summons  was  issued,  make  an  order 
**  for  the  altjchment  of  the  moveable  and 
"  immoveable  property  of  such  person,  to 
'*  such  amount  as  the  Court  shall  deem  rea- 
"  sonable,  not  being  in  excess  of  the  amount 
*'  of  the  costs  of  attachment  and  of  any  fine 
"  to  which  the  person  may  be  liable  under 
"  the  provisions  of  the  following  Section." 
I  may  remark,  by  the  way,  that  the  origin- 
al Section  in  Act  XIX.  of  1853,  namely, 
Section    27,    from   which    this    is    copied, 


slops  at  the  word  "  reasonable  *'  at  the  eodj 
of  the   sentence   '*  to    such    amount  as  tl 
"Court   shall   deem   reasonable.*'     In 
Section,  a  limitation  is  put  to  the  amom 
of  the  property  which  is  to  be  attached, 
prescribing  that  it  shall  not  be  more   " 
sufl!icient  to  cover  the  costs  of  atiachnw 
and  any  fine  to  which  the  witness  may 
liable   under   the  provisions    of  the  foil 
ing  Section. 

Then  the  following  Section  (160)  ena 
that,  "  if  such  witness  or  other  person  sha 
"  not  appear,  or  appearing  shall  fail 
"  satisfy  the  Court  that  he  did  not  al 
"  scond  or  keep  out  of  the  way  to  aiokf  ^ 
"  service  of  summons,  and  that  he  had  no^; 
"  such  a  notice  of  the  proclamation  as  afore*J 
"  said,  it  shall  be  lawful  for  the  Court 
"order  the  property  attached,  or  any  pa 
"  thereof,  to  be  sold  for  the  purpose 
'*  satisfying  all  costs  incurred  in  consequei 
"  of  such^  attachment,  together  with  i\ 
*'  amount  "of  any  fine  which  the  Court 
"  impose  upon  such  witness  or  other 
**  under  the  provisions  of  any  law  for  tfal 
"  time  being  in  force  for  the  punishment 
"  a  witness  who  may  abscond  or  keep  oat 
•*  the  way  in  order  to  avoid  service  of  sum-l 
•*  mons.'  Therefore,  when  the  property  llj 
attached,  and  yet  the  person  fails  to  comej 
in  as  required  by  the  Court,  the  properljrj 
may  be  sold  for  the  double  purpose  oi  mcet-j 
ing  the  costs  of  attachment,  and  the  amouBl! 
of  the  fine  which  has  been  legally  imposed. 

The  original  Section,  namely,  Section  28, 
Aft   XIX.   of    1853,   which    corresponds  \si 
Section   160,  gave  a  very  much  larger  pur- 
pose to  the  attachment.     All  that  has  been 
omitted  in  this  Section,  with  the  exception 
of  discharging  the  amount  of  the  fine,  and 
in    substitution    for    that   which    has   been 
omitted,  has  been  inserted  the  costs  of  the 
attachment.     According  to  the  original  enact- 
ment of    1853,   as   1  understand  it,  the  at- 
tachment was  the  principal  object  in  «e* 
of  the  Legislature.     It  was  to  be  the  machi- 
nery by  which  the  attendance  of  the  person 
should  be  ensured,  by  causing  him,  in  the 
alternative,  through  distraint  and  sale  of  his 
property,  to  pay  very  considerable  charges, 
and  to  make  good  any  loss  which  the  pa^f 
desiring  his  presence  might  incur  by  reason 
of   his   non-atte%dance.     The   meeting  the 
amount   of  the   fine  was,   as  I    think,  sub- 
ordinate to  the  other  purposes  of  the  altach- 
mtwu      But  here,  by  reason  of  the  alteri«*ofl 
which  has  been  effected  in  the  wording  of 
the  Sections,  it  seems  to  me  that  the  on); 
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purpose  of  the  attachment  is  the  provid- 
^of  fands  for  discharging  the  fine  ;  because 
ippears  to  me  obvious  that  the  costs  of  the 
hment.  if  it  is  the  costs  alone  of  the 
hinent  for  which  the  attahment  is  made, 
really  a  very  trivial  matter.  Indeed,  I 
hardly  think  that  it  occurred  to  the  Legis- 
we,  when  it  enacted  the  provisions  of  this 
:tioD,  that  it  thereby  enabled  the  Court  to 
ich  just  so  much  property  as  would  meet 
costs  of  that  attachment,  and  nothing 
if  the  Court  so  thought  fit  with  no  other 
j)Ose  in  view.  At  the  time  that  Act  VIII. 
1859  was  passed,  there  was  a  law  which 
bled  the  Court  to  impose  a  fine  upon  a 
;5s  who  might  abscond  or  keep  out  of 
way  in  order  to  avoid  service  of  sum- 
8,  and  that  was  the  Act  to  which  I  have 
Iready  referred,  namely,  Act  XIX.  of  1853. 
ion  28.  A  portion  of  Section  28,  which 
omitted  when  Section  160  was  formed 
vv»m  it,  gave  the  power  to  the  Court  to  im- 
ipose  a  fine  for  the  punishment  of  a  witness 
irho  might  abscond  or  keep  out  of  the  way, 
bat  that  Section  has  been  repealed  by  Act 
X.  of  1861,  and  the  consequence  is  that  the 
pivil  Court  has  now  no  power  of  imposing. 
*  fine  for  the  purpose  of  punishing  a  witness 
ifho  might  abscond  or  keep  out  of  the  way 
fo  order  to  avoid  service  of  summons.  This 
teng  so,  it  seems  to  me  that  the  whole  of 
^Ihe  purpose  of  Section  159  of  Act  VIII.  is 
Ijone,  for  at  the  most,  the  only  end  which 
'that  attachment  can  now  be  directed  to  is 
the  sale  of  just  so  much  property  as  will  be 
fliificiem  to  cover  the  costs  of  the  atiach- 
I  meat  itself. 

I    The  words  of  Section  160  do  not  enable 
i  the  I'ourt  to  levy  any  other  fine  out  of  the 
pioceeds  of  the  sale  of  the  property  attached, 
than  the  fine  for  the  punishment  of  a  witness 
*ho  might  abscond  or  keep  out  of  the  way 
tt  order  to  avoid  service  of  the  summons, 
tad  therefore,  although,  as  is  probably  the 
case,  ever)'  Civil  Court  of  competent  jurisdic- 
tion has  power  to   punish  for  contempt  of 
Hi  authority,   and,   perhaps,   to    inflict    the 
punishment  in  the  shape  of  a  fine    -still  a  fine 
infliacd  in  exercise  of  such  a  jurisdiction 
aad  for  such  a  purpose  is,  obviously,  not  a 
fine  within  the  meaning  of  the  words'  of  Sec- 
tion ibo  of  Act  VIII.     It  seems  to  me  that 
*  person  who  has  successfully  kept  out  of 
^  vay  of  au  orders  of  Co^rt,  and  all  service 
of  process,  can  scarcely  be  said  to  have  com- 
niiUcd  a  contempt  of  Court,  for  which  he 
^d,  within  the   ordinary   powers   of   the 
Court,  be  punished  by  fine  or  otherwise.    In- 
"^i  it  was  for  the  purpose   of  jreaching 


such  a  case  as  that,  and  because  the  Court 
could  not  otherwise  do  it,  that  the  compli-  < 
cated  machinery  of  Sections  159  and  160 
was,  as  I  suppose,  first  devised.  With  these 
views,  I  think  that  Judge  had  no  jurisdiction 
to  inflict  the  fine  in  this  case,  and  that,  con- 
sequently, the  fine  must  be  remitted,  and  paid 
back  to  the  applicant. 

I  have  gone  perhaps  somewhat  further  into 
the  inquiry  as  to  the  operations  of  these 
Sections  than  the  case  calls  for,  or  than  I 
at  first  intended,  and  I  have  said  that  the 
conclusion  which  I  draw  from  them  is  that 
a  Judge  of  a  Civil  Court  has  now  no  longer 
any  authority  even  to  attach,  but  I  desire 
that  this  expression  of  opinion  should  not 
be  taken  as  a  part  of  my  present  decision. 
The  application  which,  according  to  the 
grounds  of  appeal,  is  before  us  (and  it  was 
the  same  in  the  CoiJrt  below)  is  simply  that 
the  fine  be  remitted,  and  therefore  it  is 
enough  for  the  judicial  determination  of  the 
case  for  me  to  say  that  I  think  this  appeal 
must  be  decreed,  on  the  ground  that  the 
fine  in  question  was  imposed  without  juris- 
diction, and  consequently  the  Judge  must 
be  ordered  to  cause  it  to  be  repaid  to  the 
petiiioner. 

Hohhouse,  J, — I'  do  not  go  so  far  as  Mr. 
Justice  Phear,  in  reading  the  provisions  of 
Sections  159  and  160  of  Act  VIII.  of  1859  as 
to  say,  and  this  I  understand  him  to  say, 
that,  in  fact,  the  whole  of  the  provisions  of 
these  Sections  have  become  a  nullity.  The 
question  is  not  before  us,  and,  therefore,  I 
do  not  think,  I  am  compelled  to  give  ny 
opinion  as  to  whether  or  not  the  Judge  had 
the  power  to  make  an  order  for  the  attach- 
ment of  moveable  and  immoveable  property 

of  the  appellant  in  this  case  to  such  an 
amount  as  he  should  deem  reasonable,  not 
being  in  excess  of  the  amount  of  the  costs 
of  attachment.  But  I  entirely  go  with  Mr. 
Justice  Phear  that  the  Judge  had  not  the 
power,  as  the  law  at  present  stands,  to  go 
further,  and  to  inflict  a  fine.  That  fine  could 
only  have  been  inflicted  under  the  provisions 
of  Section  28,  Act  XIX.  of  1853,  and  the 
provisions  of  that  Section  have  been  repeal- 
ed, as  to  proceedings  under  Act  VIII.  of 
1859,  by  Act  X.  of  186 1.  It  jollows,  there- 
fore, that,  as  the  Judge  had  no  power  to 
inflict  the  fine,  we  mu^t  direct  that  that  fine 
be  remitted. 
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The  7th  August  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Witnesses—Evidence. 

Case  No.  1086  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-PergunnahSy  dated  the 
14th  March  1S68,  modfying  a  decision 
passed  by  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  3rd  July  iS6y, 

Rajah  Prosonno  Narain  Deb  (Plaintiff), 

Appellant, 

versus 

Romonee  Dossee  (Defendant),  Respondent, 

Baboo  Annund  Chunder  Ghossal  for  Ap- 
pellant. 

Baboos  Ashootosh  Dhur  and  Khetter  Mohun 
Alookerjee  for  Respondent. 

The  evidence  of  one  witness,  if  believed,  is  sufficient, 
according  to  the  law  of  this  country,  to  establish  any 
fact  to  which  the  witness  speaks  directly. 

Phear,  J. — Ik   the  Judge   of   the  Lower 
Appellate  Court,  upon  the  evidence  before 
him,  has.  come  judicially  to  the  conclusion 
of  fact  that  the  notice  of  enhancement  was 
not  served,  then  there  is  an  end  of  the  case  ; 
the  plaintiff's  suit  ought  to  be  dismissed,  and 
there  is  no  necessity  for  us  to  go  into  the  other 
matters  of  objection  which  have  been  raised 
against  the  decision  of  ihe  Judge.     It  is  true 
that  the  Judge  uses  these  words  :   "  I   find 
that  the  notice  was  not  served  ;"  but  these 
follow  after  a  discussion  of  the  amount  of 
evidence,  which  is,  in  the  opinion  of  the  Judge, 
requisite  to  prove  service  of  a  notice  of  this 
son;  and  in  the  course  of  this  discussion,  he 
seems  to  lay  down  for  himself  a  rule  to  the 
effect  that  the  evidence  of  the  serving  officer 
and  the  person  who  accompanied  him  on 
behalf   of  the   plaintiff  is   not   sufficient  to 
establish  the  fact  of  service  of  notice.     If  he 
has  laid  do\fn  this  rule,  and  if  his  finding 
that  the  notice  was  not  served  is  simply  the 
result  of  the  guidance  of  this  rule,  we  think 
that  he  has  clearly  made  a  mistake.     The 
evidence  of  one  witness,  if  believed,  is  suffi- 
cient, according  to  the  law  of  this  country,  to 
establish  any  fact  to  which  the  witness  speaks 
directly.     If,  therefore,  the  Judge   believes 
the  peon  and  the  man  who  went  with  him, 


or  either  of  them,  he  ought  to  find  that  the 
notice  was  served,  and  it  is  only  in  the  erent 
of  his  not  believing  them,  for  which  he^ 
ought  to  have  reasonable  grounds,  that  he 
can,  with  propriety,  come  to  the  judicial coOf* 
elusion  that  the  notice  was  not  served. 

With  these  remarks  we  shall  refer  backtlwl 
judgment  to  the  Judge,  with  a  request  that 
he  will  explain  whether  or  not  his  finding,  tbaij 
notice  was  not  served,  was  intended  to  be  ftj 
judicial  finding  after  a  consideration  of  tfat^ 
evidence  of  the  two  witnesses  who  spoke  89' 
the  actual  service  of  the  notice.  We  feel  ttiej 
more  bound  to  make  this  reference,  because ' 
the  first  Court,  we  observe,  which  bad  the 
witnesses  before  it,  believed  their  tesitimonr, 
and  the  Judge  neither  says  that  he  disbelieves 
them,  nor  gives  any  reason  why  they  sboaM 
not  be  believed.  The  record  will  also  be 
sent  back  to  the  Judge,  as  he  may  desire  tft 
refer  to  it;  but  we  do  not  ask  for  any  le* 
adjudication  of  the  case. 


The  7th  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  tfobhouse, 

Judges, 

Remand^ Evidence     taken    on     comtnissioii'- 
Powers  of  Deputy  Collector. 

Case  No.  1140  of   1S6S  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-PergunnahSy  dated  iht 
1 6th  April  186S,  (iffirming  a  decit^ 
passed  by  the  Deputy  Collector  of  ih^t 
District,  dated  the  28th  September  i86j. 

Ram  Chand  Mookerjee  and  others 
(Defendants),  Appella-its, 

versus 

Kameenee  Debea  (Plaintiff),  Respondent, 

Baboos  Nil  Mad  hub  Sein  and  Thakoor  Don 
Mookerjee  for  Appellgnts. 

Baboo  Hem  Chunder  Banerjee 
for  Respondent. 

In  remanding  a  case  to  a  Court  of  lirst  instance  tof 
the  trial  a|^  an  isbue  which  that  Court  had  been  difccted 
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try,  but  had  oot  tried,  a  Judge  was  held  to  have 
"  with  strict  propriety  and  in  conformity  with  the 
of  Sections  351  and  352,  Act  VIII.,  1859. 

That  the  evidence  was  given  in  the  absence  of  the 
side  is  not  enoug^h  to  make  the  deposition  of  a 
ss  taken  on  commission  inadmissible. 

,1  Deputy  Collector  is  competent  to  depute  an  officer 

fUB(  ourt  to  take  evidence  on  commission  if  the  place 

rr  the  witness  is  examined  is  within  his  jurisdiction. 

PhtaTy  y. — ^The  only  ground  of  appeal 
n\k  which  we  have  felt  ourselves  pressed 
this  case  is  the  first,  namely,  "  that  the 
p*  judge  below  was  not  justified  in  remand- 
'ing  the  case  several  tioies  to  the   Ix)wer 
'Goart  except  tinder  the    provisions   laid 
down  in  Sections  351  and  352,  Act  VIII. 
■*of  1859/'     We  may  observe,  by  the  way, 
ewn  this  ground  of  appeal  is  so  vaguely 
led  that,  if   we  adhere   strictly  to  rule, 
should  have  done  right  in  disregarding 
[ft  akc^  her.     The  truth  is  that  the  special 
a|>pellant,   under    cover  of    this    objection, 
naintains  that   a  certain  order  of   remand 
was  made  by  the  Judge  upon  a  ground  other 
than  one  of  those  provided  for  by  Sections 
151  and  152  of  the  Civil  Procedure  Code, 
iBd  conseqnenily  was  not  justified  in  law. 
Bat  we  have  considered  the  order  of  reniand 
itself,  the  date  of  which  was  the  5th  of  July 
1867,  and  it  seems  to  us.  from  the  terms  of 
the  order  and  the  ground  therein  disclosed, 
tbt  it  was  made  with  strict  propriety  and  in 
confonntty  with  the  provisions  of  the  Sections 
iderred  to.    The  Judge  in  his  order  shows 
vei)-   distinctly    that    the   first    Court    had 
omitted  to  try    properly   the    single    issue 
which  it  had  been  directed  to  tr}%  namel}, 
Ihc  issue  relative  to  the  validity  of  the  pot- 
Uh  which  was  set  up  by  the  plaintiff.     If 
»e  take  the  facts  from  the  order  of  remand 
of  the  Judge,   it  seems  to  us  that  he  was 
qttitc  right  in   saying   that   the    first   Court 
had  not  properly  tried  it.     That  Court  had 
determined  that  question  as  on  default   of 
the  plaintiff,   whereas,   as   the    Judge   very 
rigbriy  points  out,  the  plaintiff  had  not  been 
goiiiy  of  any    default    under  the    circum- 
lUnccs  of.  the  case.     We,   therefore,   think 
that  there  is  no  reason  now  on  special  appeal 
for  us  to  reverse  the  order  of  remand  which 
we  have  mentioned,  namely,  of  the  5th  July 
1867. 

The  two  other  grounds  of  appeal,  we  think, 
have  entirely  failed.  It  is  not  enough  to 
fflake  the  deposition  of  the»witness  taken  on 
commission  inadmissible,  that  the  evidence 
•hould  have  been  given  in  the  absence  of  the 
other  side,  and  there  is  nothing  else  in  this 
case  that  can  be  urged  to  make  the  deposition 


of  Khetturmonee  inadmissible  as  evidence 
in  the  trial  of  the  matter  in  issue  in  ihi^ 
suit.  It  was  attempted  to  be  shown  that 
the  evidence  was  taken  by  some  one  not 
duly  authorized  to  do  so ;  but  the  pleader 
for  the  special  appellant  was  unable  to  make 
out  in  truth  by  whom  the  evidence  actually 
was  taken.  We  wish  to  say  that,  as  far  as 
we  can  see,  the  deposition  was  perfectly 
good  on  the  face  of  it.  The  return  seems 
to  have  been  made  by  an  officer  of  the 
Deputy  Collector's  Court,  and  the  place 
where  ihe  lady  was  examined  was  within 
the  jurisdiction  of  the  Deputy  Collector 
within  the  meaning  of  Section  15,  Aft  VllL 
of  1859,  so  that  the  Deputy  Collector 
could  have  deputed  an  officer  of  his  Court 
to  have  taken  the  evidence,  and  the  special 
appellant  does  not  suggest  that  the  officer 
who  actually  took  the  evidence  was  not  so 
deputed. 


* 


* 


* 
« 
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The  8th  August  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges. 

Documents— Necessity  for  proof— Onus  pro- 
bandi— Pleader's  oral  statement. 

Case  No.  1289  of  1868. 

Special  Appeal  from  a  decision  poMed  by 
ihe  Second  Principal  Sadder  Ameen  of 
ihe  24'Pergunnahs,  daied  ihe  ryih  Feb- 
ruary 1868,  reversing  a  decision  passed 
by  Ihe  Moonsiff  of  ihat  District,  dated  the 
2yth  May  i86y. 

Fazil  Sirdar  (one  of  the  Defendants), 
Appellant, 

versus 

Chenum  Biswas  and  others  (Plaintiffs), 
Respondents. 

Baboo  Dtvarka  Nath  Sein  for  Appellant. 
Baboo  Nil  Madhub  Sein  for  Respondents. 

The  fact  of  a  pottah  beinjf  more  than  30  years  old  was 
held  not  to  do  away  with  the  necessity  of  proof  before  it 
could  be  used  as  evidence. 

Where  a  plaintiff  in  a  suit  files  documents  relating  to 
lands  which  are  not  identified  vnth  the  land  »"  d.^P^te; 
the  mere  fact  of  his  filing  them  docs  not  throw  the  onus 
on  tlic  defendant. 
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On  the  reason  of  the  absence  of  certain  documents 
being  challenged,  an  oral  statement  of  a  pleader  before 
a  Court  of  Justice  is  not  sufficient  in  law  to  satisfy  the 
Judge,  actmg  as  a  Judge  of  fact,  that  the  documents 
themselves  were  beyond  the  power  of  the  parties  who 
wished  to  use  them  as  evidence. 

Phear,  7- — The  Court  of  first  instance 
dismissed  the  plaintiff's  suit  in  a  judgment 
which  is  on  the  face  of  it  justified  by  very 
good  reasons.  The  Lower  Appellate  Court 
has  reversed  the  decree  of  the  first  Court  on 
several  grounds,  none  of  which  appear  to  us 
capable  of  being  supported  by  the  evidence 
on  the  record.  In  the  first  place,  the  Princi- 
pal Sudder  Ameen  considers  that  the  pottah 
of  the  plaintiffs  is  proved,  or  rather  that  it 
is  unnecessary  that  it  should  be  proved  be- 
cause il  is  more  than  30  years  old.  We  need 
hardly  remark  In  this  Court  that  the  fact  of 
a  document  being  very  old  does  not  do 
away  with  the  necessity  of  proof  before  it 
can  be  used  as  evidence.  It  only  alters  the 
character  of  the  proof  which  is  available. 
In  this  instance,  it  does  not  appear  that  any 
one  pledged  his  oath  to  the  pottah,  or  de- 
posed in  any  way  to  its  recent  custody. 
Moreover,  it  has  been  pointed  out  to  us  by 
the  pleader  for  the  special  appellant  that 
this  pottah  does  not  specify  the  land  to  which 
it  applied ;  that,  at  any  rate,  there  is  nothing 
on  the  record  to  show  that  it  covers  the 
lands  which  are  the  subject  of  suit. 

Secondly,  the  decision  of  the  District 
Court,  dated  the  27th  of  September  1864, 
which,  in  the  opinion  of  the  Principal  Sudder 
Ameen,  proves  that  the  plaintiffs  were  ten- 
ants folding  lands  under  the  zemindar, 
is  obviously  not  evidence  between  the  par- 
ties at  all.  And,  if  it  were  so,  it  would  be 
perfectly  useless  in  this  case,  from  the  fact 
that  the  lands  of  which  the  plaintiffs  were 
thereby  declared  to  be  tenants  are  not  in 
any  way  identified  with  the  lands  which  are 
now  in  litigation. 

Thirdly,  the  written  statement  filed  before 
the  Deputy  Collector,  although  it  might  be 
used  as  a  statement  made  by  the  defendants 
on  an  occasion  antecedent  to  this  trial  (sup- 
posing it  to  be  relevant  to  the  matter  in 
suit),  according  to  the  showing  of  the  Prin- 
cipal Sudder  Ameen  himself,  is  not  in  any 
way  connected  with  the  lands  in  respect  of 
which  the  plaintiff  asks  to  have  his  title 
confirmed.  The  Principal  Sudder  Ameen 
appears  to  think  this  want  of  identification 
of  the  land,  in  respect  of  which  the  present 
enquiry  is  made,  with  the  lands  to  which 
these  different  items  of  evidence  refer  is 
quite  unimportant  so  far  as  the  plaintiff  is 


concerned,  because  he  considers  that  these 
documents  have  the  effect  of  throwing  the 
onus  from   the   plaintiff's  shoulders  to  the 
defendant's.     This  is  clearly  an  entire  mis- 
take.    It  is  incumbent  upon  the  plaintiff  to 
prove   his  title,    and   if  his   documents  or 
other  evidence  do  not  point  to  the  lands  in 
question,    it    is    so    much    the    worse    fori 
him.     He  fails  to  establish   that   which  ht 
comes    into    Court    to    make    out,       Thei 
Principal  Sudder  Ameen  remarks  that  the 
Moonsiff    is    wrong    in     holding    that    the 
plaintiffs  have  not  accounted   for  the  doq«i, 
production    of    the    rent-receipts    and   the 
kubooleut  whi^h    they  have   said    that  thcf 
received  from  the  defendants;  for  he  gocf 
on   to  say,   these  documents  were  filed  ia 
certain  rent-suits  before  the  Deputy  Collect- 
or, and   had    been    petitioned    for    by  the 
plaintiffs,   but   the    records   of   these   cases 
have  not  been  sent  up.     We  observe  that 
the  Court  of  first  instance  states,  not  only 
that  the   absence  of  these   documents  was 
not    accounted    for,    but    further    that   tbe 
plaintiff's  pleader  was  unable  to  say  what 
had  become  of  them.     The  Principal  Sudder 
Ameen  could  have  had  no  other  materials 
before  him  to  account  for  the  absence  of 
these  documents  than  were  sent  up  with  the 
record  by  the  Court  of  first  instance,  and 
he  was  i(i  error  if  he  supposed  that  an  oral 
statement  of  the   pleader  before    him  was 
sufilicient  in  law  to  satisfy  him,  acting  as  a 
Judge  of  fact  in  a  Court  of  Justice  on  tbe 
reason  for  the  absence  of  these  documents 
being  challenged,  that  the  documents  them- 
selves were  beyond  the  power  of  the  parties 
who  wished  to  use  them  as  evidence.    Be- 
fore he  could  properly  come  to  that  conclu- 
sion, he  was  bound  to  have  evidence  before 
him  as  in  the  case  of  the  determinatioD  of 
any  other  disputed  fact. 

It  seem^  to  us  that  the  decision  of  the 
Lower  Appellate  Court  cannot  be  supported 
in  any  respect  by  the  evidence  to  which  the 
Principal  Sadder  Ameen  alludes,  and  as  we 
are  satisfied  from  the  consideration  of  the 
record  which  the  arguments  of  Counsel  have 
enabled  us  to  have,  that  there  is  no  other 
evidence  which  would  justify  the  Lower 
Appellate  Court  in  reversing  the  decision 
of  the  first  Court,  we  think  that  it  is  use- 
less to  remand  the  case  to  the  Lower 
Appellate  Court  ifix  a  re-trial.  *  Under  these 
circumstances,  we  reverse  the  decision  of 
the  Lower  Appellate  Court,  and  confirm 
that  of  the  Moonsiff.  The  defendant  must 
have  his  costs  in  this  Court  and  in  the 
Lower  Appellate  Court. 
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The  8th  August  i863. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  fudges. 

lie— Possessioii — Limitation— Copies  of  Eng- 
\'   ISA  jndgmeiits — Translations  of  decrees. 

Case  No.  2605  of  1868. 


Special  Appeal  from  a  decision  passed  by  I  he 
Judge  of  Beerbhoom,  dated  the  roth  July 
f866,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  i6th  February  t866, 

Kedar  Nath  Mahatah  (Defendant), 
Appellant^ 

versus 

Kadumbinee  Debea  (Plaintiff),  Respondent. 

Baboo  Kishen  Succa  MooJierjee  for 
Appellant. 

Babaos  Rajendro  Nath  Bose  and  Nilmonee 
Sein  for  Respondent. 

in  a  suit  for  immoveable  property  under  a  kohala 
■ore  than  12  years  old,  where  defendant  pleads  that 
pbiAtiff  was  only  a  benameedar,  and  was  never  in 
posKssioo,  plaintiff  must  prove,  not  only  title,  but  also 
possession  within  12  years  of  the  filing  of  the  suit. 

Copies,  and  not  translations,  must  be  tendered  where 
H'^  wish  to  put  in  evidence  judgements  delivered  in 
English;  but  there  is  no  law  which  declares  that  Ben- 
fiiee  Copies  of  formal  decrees  of  a  Zillah  Court  are  in- 
^'osible. 

* 

Macpherson,  J, — We  think  that  it  is  clear 
that  the  Judge  has  not  fully  or  properly 
carried  out  the  order  of  remand. 

The  plaintiff  sues  for  possession,  and,resis 
her  liile  on  a  kobala  dated  ihe  2nd  Joistee 
1260,  by  which  the  property  in  dispute  was 
wW  to  her.  The  defendant  Rassraony  (and 
the  present  appellant  who  claims  through 
her),  while  admitting  the  factum  of  the 
kdhala,  pleads  that  the  purchase  was  really 
h«r's,  though  made  by  her  in  the  name  of 
the  plaintiff  who  was  a  mere  benameedar ; 
she  also  pleads  that  the  plaintiff  never  was 
»n  possession. 


In  the  order  of  remand,  this  Court  declar- 
ed (among  other  things)  that  careful  inquirf 
into  the  facts  as  to  possession  was  most  im- 
portant. 

In  special  appeal,  it  is  contended  that  the 
re-trial  in  the  Court  below  is  defective,  in- 
asmuch as  the  Court  did  not  inquire  or 
decide  whether  the  plaintiff  ever  at  any  time 
really  had  possession,  and  inasmuch  as  the 
Court  improperly  rejected  certain  most  im- 
portant evidence  adduced  by  the  defendants, 
in  order  to  prove -that  they  were  in  posses- 
sion. 

We  are  of  opinion  that  both  these  objec- 
tions are  well  founded.  The  Judge  does  not 
decide  whether  the  plaintiff  ever  has  had 
possession  at  all.  The  defendants  having 
from  the  first  pleaded  that  the  plaintiff  never 
had  actual  possession,  they  were  entitled  to 
a  distinct  decision  upon  this  point;  for  the 
fiobata  under  which  the  plaintiff  claims 
bears  date  more  than  12  years  prior  to  the 
institution  of  this  suit,  and  she  cannot  get  a 
decree  unless  she  proves,  not  only  her  title, 
but  also  that  she  has  been  in  possession 
within  1 2  years  of  the  filing  of  her  plaint. 

The  evidence,  the  rejection  of  which  is 
complained  of  by  the  appellant,  is  a  Bengalee 
copy  of  a  decree  of  the  Judge  of  Moorsheda- 
bad,  which  the  Judge  has  rejected,  because 
it  is  in  Bengalee.  The  rejection  of  this  do- 
cument for  such  a  reason  is  quite  wrong. 
When  judgments  have  been  originally  deli- 
vered in  English,  copies  of  these  English 
judgments,  and  not  translations  of  them  into 
Bengalee,  must  be  tendered  if  parties  wish 
to  put  the  judgment  in  evidence.  But  there 
is  no  law  which  declares  that  Bengalee  copies 
of  formal  decrees  of  a  Zillah  Court  are  inad- 
missible. The  Judge  will  admit  the  decree, 
which  was  rejected  by  him  on  the  former 
occasion,  and  will  re-consider  and  pass  a 
fresh  judgment  upon  the  whole  evidence 
bearing  upon  the  issue  as  to  the  defendants' 
possession,  finding,  as  a  matter  of  fact,  whe- 
ther the  defendants  have  or  have  not  ever 
at  any  time  had  possession. 

If  the  Judge  shall  be  of  opinion  that  the 
plaintiff  proves  her  possession,  the  Judge 
will  state  distinctly  during  ^'hat  time  the 
possession  lasted,  and  what  was  the  precise 
nature  of  the  possession. 

The  case  is  remanded  to  be  re-tried  with 
reference  to  the  above  remarks,  and  is  to  be 
taken  up  at  once  and  decided  with  as  little 
delay  as  possible. 

The  costs  of  this  appeal  will  follow  the 
result  of  the  re-trial. 
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The  8th  August  1868. 

Present ': 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Proceeding:  to  keep  alive  a  decree— Dispute 
between  purchaser  and  third  party—- Section 
20,  Act  XIV.,  1859. 

Case  No.  229  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensing,  dated 
the  i8th  March  i868y  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District^  dated  the  2jrd  February  i86*j, 

Narain  Acharjee  Chowdhry  (Judgment- 
debtor),  Appellant, 

versus 

Mohamaya  Debia  Chowdhrain  (Decree- 
holder),  Respondent, 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

A  dispute  between  the  purchaser  of  a  decree  and  a 
third  party,  and  the  proceeding's  connected  therewith, 
cannot  be  taken  to  be  proceedings  within  the  purview  of 
Section  20,  Act  XIV.,  1859. 

Kemp,  J, — This  is  an  appeal  on  the  part 
of  a  judgment-debtor,  who  contends  that  no 
proceeding  to  enforce  the  decree  or  to  keep 
the  same  in  force  within  three  years  next 
preceding  the  application  for  execution  has 
been  taken  out  by  the  decree-holder,  and  that 
therefore  the  decree  cannot  be  executed.  The 
Judge  says  that  he  would  deduct  the  time 
during  which  certain  proceedings  lasted,  or 
from  June  1863  to  February  1864,  and  that 
fnaking  this  deduction  the  application  was  not 
beyond  lime.  It  is  clear  that  no  deduction  of 
any  kind  can  be  made  except  under  the 
provisions  of  Section  14  of  Act  XIV.  of  1859, 
and  it  is  also  clear  that  that  Section  does 
not  apply  in  any  way  to  the  circumstances 
of  the  present  case.  It  appears  that,  in  June 
1863,  the  original  decree  was  purchased  by 
the  respondent,  and,  on  her  going  to  take  out 
execution,  a  third  party  contested  her  right 
to  do  so,  on  the  allegation  that  he  had  obtain- 
ed a  decree  •of  the  Privy  Council  against 
the  assets  of  the  original  decree-holder. 
The  Sudder  Ameen,  instead  of  passing  orders 
under  Section  208  of  Act  VIII.  of  1859,  the 
only  Section  respecting  the  transfer  by 
assignment  of  a  decree  or  assets,  and  which 
vests  him  with  the  discretion  to  admit  the 
decree- holder  to  take  out  execution  or  not, 
allowed  the  case  to  remain  on  his  file  from 
June    1863   till   February    1864.     The   pur- 


chaser, after  obtaining  an  order  permitting ; 
him  to  execute,  allowed  the  case  to  be  struck  j 
off  in  February   1864,  and  took  no  further^ 
steps   until  the   27th  of  July    1866.      The 
dispute  between  the  purchaser  of  a  decree 
and  a  third  part,  and  the  proceedings  c<mi*' 
nected   therewith,    cannot   be    taken    to  b 
proceedings   taken    to  enforce    the   decree 
within  the   purview   of  Section   20   of  Act; 
XIV.  of  1859.     We,  therefore,  hold  that  the 
right  to  execute  the   decree   is   barred  by 
lapse  of  time.     We  reverse  the  decision  rf" 
the  Judge,  and  decree  this  appeal  with  costs- 
of  all  the  Courts. 


The  8th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and    the    Hon*ble    Dwarkanath 
Mitter,  Judge, 


Jurisdiction — Sait  against  a  wt 

Reference  to  the  High  Court  by  the  Ex- officio 
Judge  of  the  Small  Cause  Court  at  DarjeeU 
ing,  dated  the  i  ith  July  1868, 

Bowman,  Plaintiffs 

versus 

Mrs.  Shawe,  Defendant, 

A  suit  ag^ainst  a  woman  living  under  the  protection 
of  her  husband  is  not  cog^nizable  in  a  Small  Cause  Couit, 
if,  at  the  time  of  the  commencement  of  the  suit,  the 
husband  does  not  dwell,  nor  personally  or  throu|^  a 
servant  or  agent  carry  on  business,  or  work  for  (^aisi, 
within  the  local  limits  of  the  jurisdiction  of  the  Coort 

Case. — Plaintiff  sued  defendant  for  the 
costs  of  board  and  lodging. 

Defendant  pleaded,  and  plaintiff  admitted, 
that  she  was  living  under  the  protection  of 
her  husband,  who,  at  the  commencement  of 
the  suit,  did  not  dwell,  nor  personally,  or 
through  a  servant  or  agent,  carry  )m  busi- 
ness or  work  for  gain  within  the  local  limits 
of  the  jurisdiction  of  this  Court. 

I  returned  the  plaint,  under  Section  13 
of  Act  XI.  of  1865  and  Section  33  of  Act 
VIII.  of  1859,  to  the  plaintiff,  with  orders 
to  present  the  same  in  the  proper  Court. 

I  have  made  my  order  subject  to  this 
reference. 

The  point  on  jvhich  I  wish  to  make  a  re- 
ference is :  Is  the  suit  against  the  husband 
of  defendant  cognizable  by  this  Court?  If 
it  is.  the  plaint  could  be  amended  by  making 
the  defendant's  husband  a  party  to  the  suit, 
which  c^uld  then  proceed. 
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I  am  of  opinion  that  the  suit  is  not  cog- 
junble  by  this  Court,  and  my  reason  for 
ttioking  so  is,  that,  even  with  the  plaint 
tncndcd,  Mrs.  Shawe  cannot  be  considered 
ts  one  of  two  defendants  living  within  the 
Imits  of  separate  jurisdictions. 

The  suit  with  the  plaint  aftiended  would  be 
leally  against  the  defendant's  husband  alone, 
ttd  must,  1  believe,  be  instituted  before  the 
Court  within  the  limits  of  whose  jurisdiction 
k  is  living. 

Judgment  of  the  High  Court : — 

Peacock,  C,  y. — We  are  of  opinion  that 
tk  Judge  of  the  Small  Cause  Court  is 
correct. 


The  loih  August  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Deed  of  sale — Conveyance  of  rights  and  inter- 
ests. 

Case  No.  753  of  1868. 

Special  Appeal  /rom  a  decision  passed  by  the 
Judge  of  West  Burdwan^  dated  the  22nd 
January  jS68^  affirming  a  decision  of  the 
Moonsiff  of  Kolutpore,  dated  the  i6th  July 
1867. 

Netye  Roy  (Plaintiff),  Appellant, 

versus 

Odeet  Roy  and  others  (Defendants), 
Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Ashootosh  Chatterjee  for 
Respondents. 

Where  property  belonging  to  three  brothers,  one  of 
•ban  w^s  a  minor,  was  sold  for  an  ancestral  debt  on 
wluch  execution  proceedings  had  been  taken,  the  rights 
wJ  ratcrests  of  the  two  elder  brothers  alone  being 
iHvtrtised  for  sale,  and  the  deed  of  sale  making  no 
mention  of  the  minor's  rights  and  interests— Held 
^l*Uiie  minor's  rights  and  interests  were  not  conveyed 
b>  the  purchaser. 

Jackson,  J. — The  facts  of  this  case  are  as 
follows:  The  plaintiff  in  the  year  1274  sued 
to  recover  5  beegahs  odd  cottahs  of  land  from 
ihc  defendant,-  the  said  land  having  been 
»ld  to  the  defendant  by  the  plaintiff's  two 
brothers  in  the  year  1263,  and  having  been 
^n  taken  possession  of  by  the  defendant. 
The  plaintiff  gives  no  explanation  in  his 
plaint  as  to  how  his  rights  and  interests  were 
^sferred  by  his  brothers  to  the  defendant 
wiihoathis  consent ;  nor  does  he  explain  why 
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for  so  many  years  he  has  remained  silent. 
On  the  other  hand,  the  defendant's  statement 
is  that  the  plaintiff  was  then  a  minor,  and 
that  the  brothers  afting  as  his  guardians 
sold  not  only  their  rights  and  interests  in 
the  ancestral  property,  but  their  minor 
brother's  rights  and  interests  also.  The 
Appellate  Court  has  found  that  the  plaintiff 
was  a  minor,  and  that  as  his  guardians 
the  plaintiff's  brothers  had  sold "  these 
lands  to  the  defendant  for  an  ancestral  debt, 
in  which  execution  proceedings  had  been 
taken ;  and  that  that  sale  therefore,  in  pre- 
serving the  property,  was  a  benefit  to  the 
'minor. 

On  special  appeal  the  legal  point  is 
taken  that  as  in  the  deed  of  sale  it  is  no- 
where stated  that  the  plaintiff's  rights  and 
interests  were  conveyed  to  the  defendant, 
his  interests  did  not  pass  ;  that  the  defendant 
has  no  right  or  title  to  them ;  and  that  the 
plaintiff  is  entitled  to  recover. 

I  think  that,  looking  at  the  defendant's 
account  of  the  transadbn,  and  admitting  all 
the  fads  stated  by  him  to  be  correft,   the 
defendant  was  bound  to  see  that  the  rights 
and  interests  of  the  alleged  minor  were  con- 
veyed   to   them.     If  he  neglefted   to  have 
his    deed    of    sale    properly   drawn   up   as 
conveying   the  rights  and   interests    of  all 
parties  in  the  land,    he   has  only    himself 
to  blame.     If  the   rights   and    interests  of 
this  minor,  which  defendant  says  were  con- 
veyed to  him,  are  not  set  down  in  the  deed 
as  so  conveyed,  it  follovys  that  they  are  not 
conveyed,  and  therefore  on  the  defendant's 
own  showing  the   plaintiff  will   be   entitled 
to  recover.     Looking  also  to  the  plaintiff's 
case  and  to  the  plaintiff's  statement  of  fadsf 
I  think  also  that  he  is  entitled  to  recover. 
Although  the  plaintiff  does  not  explain  in 
his  plaint  how  it  happened  that  his  brothers 
sold  the  whole  of  this  land  while  the  plaint- 
iff had  a  share  in  it,  his  witnesses  to  ex- 
plain it  and  depose  that  they  wished  to  sell, 
and  that  he  objefted  to  it ;  that  he  was  then 
quite  a  young  boy  of  16  or  17,  and  notwith- 
standing  his   objections    his   brothers  sold, 
and    the    defendant    got    possession.    The 
witnesses  also  give  a  reason  fof  his  objefling 
to    the    sale,    namely,    the    inadequacy  of 
price.     Taking  this  to  be  the  plaintiff's  ex- 
planation as  to  how  the  property  came  to 
be  sold  by  his  brothers,  there  is  no  doubt 
that  even  upon  that  statement  the  plaintiff 
is  entitled  to  recover.     Whether  I  take  the 
account  of  the  plaintiff  or  the  account  of  the 
defendant,  I  think  that  the  plaintiff  is  entitled 
to  recover  this  property. 
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I  would  therefore  reverse  the  decision  of 
the  Lower  Court,  and  decree  the  property  to 
the  plaintiff ;  and  as  it  appears  that  there  is 
also  a  claim  for  division  of  the  property, 
the  Lower  Court  on  execution  of  the  decree 
will  make  that  division,  and  give  the  plaint- 
iff the  one-third  share  to  which  he  is  enti- 
tled. 

Ke?npy  y. — I  entirely  concur  in  this 
judgment,  to  which  I  wish  to  add  a  few  re- 
marks. The  Judge  has  laid  great  stress  on 
the  benefit  to  ihe  plaintiff.  P'or  my  part  I  can 
see  no  benefit  which  accrued  to  the  plaintiff 
by  the  sale.  « 

In  the  execution  of  the  decree  which  the 
defendants  held,  only  the  rights  and  interests 
of  the  two  elder  brothers  were  advertised 
for  sale ;  and  even  if  a  sale  had  taken  place, 
the  younger  brother's  share  would  not  have 
passed  by  that  sale.  In  the  deed  of  sale  which 
is  signed  by  two  of  the  brothers,  these  words 
occur  :  *'  We  are  willing  to  sell."  This 
corroborates  the  statement  of  the  plaintiff's 
witnesses  that  the  plaintiff  objefted  to  the 
sale,  and  therefore  the  defendants  purchased 
with  their  eyes  open. 


The  loth  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Stamps— Procedure— Appellate  Court. 

Case   No.    1387   of   1868  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^-P^rgufinahs,  dated 
the  jrd  April  1868,  reversing  a  decision 
passed  hy  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  lyth  August  i86y. 

Bulo  Ram  Sircar  and  others  (Plaintiffs), 

Appellants, 

versus 

Ram  Narain   Banerjee  (Pefendant)  and   an- 
other ^Objeftor),  Respondents. 

Baboo  Romesh  Chunder  Mi  tier 
for  Appellant. 

Where  an  appeal  on  paper  InsufBciently  stamped  is 
admitted  and  heard,  the  Court  is  bound  to  deal  with  it 
on  its  merits,  and  cannot  limit  its  relief  to  so  much  of 
the  subje*^  in  suit  as  seems  to  be  covered  by  the 
amount  in  respect  of  which  the  stamp  was  given. 

Phear,  J. — We  think  that  no  grounds  of 
appeal  are  made  out  against  the  judgment 


of  the  Lower  Court.  The  question  before 
that  Court 'was  a  very  simple  one,  namely, 
whether  or  not  the  defendant  was  liable  to 
the  plaintiff,  as  tenant,  for  the  amount  of 
rent  which  the  plaintiff  claimed.  The  de- 
fendant said  that  he  was  only  liable  for  a 
less  amount,  and  that  he  had  paid  it.  The 
Judge  has  believed  the  testimony  of  the  de- 
fendant himself,  which  seems  to  have  been 
very  clear  and  distinct  upon  the  point,  and 
the  other  evidence  which  borj  in'  his  favor; 
and  every  one  of  the  objections  which  have 
been  taken  before  us  against  the  decision  of 
the  Lower  Appellate  Court  lie  entirely  oat- 
side  of  this  matter  of  belief.  If  the  Judge 
did  believe  the  evidence  of  the  defendant 
there  really  is  an  end  of  ihe  case. 

The  last  objection  as  to  the  insufficiency 
of  the  stamp  might  have  been  good  as 
against  the  admission  of  the  appeal  at  all ; 
but  when  the  appeal  was  admitted  and  heard 
by  the  Court,  the  Court  was  bound  to  deal 
with  it  on  its  merits  as  thev  were  disclosed 
by  the  grounds  of  appeal,  and  would  not 
have  been  right  in  limiting  its  relief  to  so 
much  of  the  subject  in  suit  as  seemed  to  it  to 
be  covered  by  the  amount  of  the  sum  in  re- 
spect of  which  the  stamp  was  given.  We 
think  that  this  appeal  must  be  dismissed,  bat 
without  costs,  as  no  one  appears  on  tbe 
other  side. 


The  10th  August  1868. 

Present :  ■ 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Cause  of  action  (one  alleged,  another  estab- 
lished). 

Case  No.  1540  of  1S68. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  I^udJea, 
dated  the  24th  February  1868,  reversing  a 
decision  passed  by  the  Sudder  Ameen  of 
that  District,  dated  ihe  gth  September  iSbj. 

Mudhoosooddun  Gossamee  and  another 
(PlaintWs),  Appellants, 

versus 

Mr.  A.  Hills  and  another  (Defendants), 

c  Respondents, 

b 
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Bahoo  Liickee  Churn  Dose  for  Appellants. 

Mr.  J.  S.  Rochfort  and  Bahoo  Bhowanee 
^       Churn  Dull  for  Respondent. 

Where  a  plaintiff  sues  on  one  cause  of  action,  and 
io  aupport  thereof  gives  evidence  which,  if  it  cstab- 
Ibhes  anything,  establishes  a  different  cause  of  action, 
the  Court  acts  properly  in  dismissing  the  suit. 

Phtar,  J. — It  seems  that  the  plaintiff  in 
this  case  has  sued  upon  onQ  cause  of  action, 
and  in  support  thereof  has  given  evidence 
which,  if  it  establishes  anything,  establishes 
a  lotally   different   cause    of   action.  -    The 
Lower  Appellate  Court,  on  this  state  of  things, 
has  dismissed   the  plaintiff's  suit;  and   we 
think  the  Lower  Appejlate  Court  is   right. 
It  has  been  said  before  us  that  the  Lower 
Appellate   Court  ought   to    have  taken   the 
cause  of  action  as  it  was  disclosed  by  the 
evidence  of  the  plaintiff  in  preference  to  that 
which  was  given  in  the  plaint.    We  certainly 
know  no  grounds  for  supporting  a  doctrine 
of  that  kind.     The  provisions  of  Act  VIH. 
with  regard  to  setting  out  the  cause  of  action 
in  the  plaint   are   very   clear   and   precise. 
There  are,  no  doubt,  other  provisions  in  Act 
VIII.,  which   say  that  the  Court,  in  framing 
issues  upon  which  the  cause  of  action  alleged 
in  the  plaint  is  to  finally  depend,  may  take 
the  facts  from  oral  statements  of  the  parties 
different  from  facts  which  are  given  by  the 
written  statements  of  the  parties ;  but  it  no- 
where, so  far  as  we  know,  says  that  the  Court 
may  try  a  different  cause  of  action  from  that 
which  is  set  out  in  the  plaint. 

This  case  is  certainly  to  our  mind  extreme 
in  its  kind.  The  plaintiff,  by  his  plaint, 
sought  to  make  the  defendant  liable  as  a 
trespasser ;  but  in  his  own  evidence  on  oath, 
he  discloses  that  there  was  an  arrangement 
between  him  and  the  plaintiff  for  the  occu- 
pation of  this  land  at  (according  to  his  ver- 
sion) a  fixed  rent.  It  would,  we  think,  be  a 
monstrous  perversion  of  proceedings  of  a 
Court  of  Justice  if  a  plaintiff  should  be 
allowed  to  succeed  under  circumstances  like 
those.  The  moment  that  he  showed,  by 
his  own  admission,  that  the  defendant  was 
his  tenant,  or  had  occupied  by  his  permis- 
sion, there  was  an  end  of  the  accusation  of 
trespass  and  claim  for  damages  appendant 
thereto.  "^ 

We  think  there  is  no  reason  whatever  in 
^aw  for  impeaching  ihe  decision  at  which  the 
Ijower  Appellate  Court  has  arrived.  We 
dismiss  the  appeal  with  costs. 


•     The  loth  August  1868. 

Present  : 

The  lion'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

Joint  Hindoo  family— Alteration  of  claim. 

Case- No.  2626  of  1S67. 

Special  Appeal  from  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  of  Bhaugul- 
pore,  dated  the  23rd  July  i86y,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  lyth  March 
1866, 

Gour  Beharee  Ram  Bhuggut  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Sheo  Ruttun  Koonwar  and  others  (Defend- 
ants),  Respondents. 

Baboo  Romesh  Chunder  .W//ifr  for  Appellant. 

Mr.  R.  E.  Tividale  and  Baboo  Chunder 
Madhuh  Ghose  for  Respondents. 

When  a  plaintiff,  who  claims  property  on  the  allega- 
tion  that  he  purchased  it  from  a  person  to  whom  it 
exclusively  belonged,  fails  to  prove  that  the  property 
was  the  separate  property  of  his  vendor,  he  cannot  have 
a  decree  for  the  share  of  the  property  to  which  his 
vendor  was  entitled  as  a  member  ot  a  jomt-family. 

Macpherson,  f.—l  think,  on  the  whole, 
this  appeal  ought  to  be  dismissed.  The  judg- 
ment of  the  Lower  Appellate  Court  is,  no 
doubt,  somewhat  superficial  and  unsatisfac- 
tory ;  but  the  Court  has  substantially  carried 
out  the  order  of  remand. 

The  Principal  Sudder  Ameen  has  found  as 
a  fact  that  the  plaintiff,  who  sues  upon  the 
ground  that  the  house  was  the  separate 
properly  of  Gopee,  has  failed  to  prove  it 
was  so,  and  that  there  was  evidence  to 
show  that  it  was  not  so.  ,  ,        1 

The  appellant  contends  that,  even  although 
the  plaintiff  is  not  entitled  to  the  whole 
house,  he  is  at  least  entitled  to  that  which 
represents  Gopee's  share  in  it.  But  putting 
aside  the  fact  that,  according  to  the  current 
of  decisions  of  this  Court  up  to  the  present 
time  regarding  alienations  such  as  this  one  is 
alleo^ed  to  have  been,  such  an  alienation  by  one 
member  of  a  joint  Hindoo  family  without  the 
assent  of  the  other  members  is  not  under 
the  Mitakshara  Law  good  even  for  the  share 
of  the  alienor  himself  (the  soundness  of  which 
ilecisions  are  at  present  under  the  considera- 
tion of  a  Full  Bench},  I  think  that  the  plaintiff 
is  not  entitled  to  the  relief  he  seeks. 
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The  plaintiff  sued  for  the  whole  house, 
4)asing  his  claim  exclusively  upon  his  pur- 
chase from  Gopee  of  that  which  belonged  to 
Gopee  alone.  This  case  is  not  one  where  a 
person  avowedly  purchases  joint-family  pro- 
perty from  one  member  of  the  family,  but 
is  a  case  in  which  the  plaintiff  says  he  pur- 
chased certaiji  properly  from  a  person  to 
whom  it  exclusively  belonged.  The  suit 
being  framed  thus,  I  do  not  think  the  plaint- 
iff  can  now  turn  round,  and  at  this  stage, 
failing  to  prove  that  the  property  was  the 
separate  property  of  Gopee,  ask  the  Court 
to  give  him  a  decree  for  the  share  to  which 
Gopee  was  entitled  as  a  member  of  the  joint 
family. 

The  appeal  will  be  dismissed  with  costs. 
Bayley,  J, — I  concur. 


The  loth  July  i86S. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  Dwarkanalh 

Milter,  Judges. 

Remand— Fresh  eyidence— Section  ^54,  Act 

VIII.,  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  'ird 
March  1866. 

Abdool  Khyrat  (one  of  the  Defendants), 

Appellant, 

versus 

Jumalooddeen  Hossein  (Plainiiff)  and  others 
(Defendanls),  Respondents. 

Mr.  R.  E.  Tundale  for  Appellant. 

Rahoos  Chunder  Madhuh  Ghose,  Unnoda 
Per  shad  Ranerjee,  and  Grish  Chunder 
Ghose  for  Respondents. 

The  object  of  a  remand  under  Section  354,  Act  VIM., 
\^c)y  is  not  that  the  Judjre  should  try  the  issues  on  the 
evidence  already  taken,  because  that  the  Court  sittinjr 
in  regular  appeal  can  do  for  itself;  but  that  he  should 
lake  such  evidence  as  the  parties  may  have  to  oi!er  for 
the  determination  of  the  issues. 

Norman,  J.— This  is  a  suit  by  ihe  plaintiff, 
Bibee  Nusseebun,  who  claimed  as  purchaser 
from  Juti  Khabooddeen  Hossein  certain 
shares  held  by  him  in  some  landed  property 
in  Torowl,  Monoobad,  and  other  mouzahs. 

The  defendant,  now  appellant,  Syud 
Abdool  Khyrat,  defended  the  suit,  alleging 
that  the  plaintiff's  kobala  or  deed  of  sale 
was  invalid,  and  got  up  in  collusion  with  the 
defendants  Juti  Khabooddeen  and  Jumalood- 
deen; that  the  defendant  No.  4.  Jumalood- 


deen, was  never  in  possession  of  the  pro^ 
perty  ;  and  that,  prior  to  the  existence  of  the 
fictiiious  pottah  to  Jumalooddeen  and  the 
kobala  set  up  by  the  plaintiff,  Juti  Khab- 
ooddeen had  sold  to  the  defendant  the  share 
in  ihe  mouzahs  in  suit. 

On  the  first  trial  of  the  case,  the  Judge 
Tirhoot  fixed  two  issues  only  ;  namel>%  whe^ 
ther  the  sale  to  Abdool  Khyrat  was  a  genuii 
transaction  or  not;   secondly,   whether   thel 
property  was  purchased  by  the  vendor  Juti 
Khabooddeen  and  his  five  brothers,  or  by | 
Muneerooddeen,  their  father. 

The  case  came  up  to  this  Court  on  appeal, 
when  it  was  perfectly  evident  that  a  great 
number  of  issues  material  to  the  decision  of 
the  case  had  not  been  raised  or  tried  ;  and 
this  Court,  not  feeling  that  it  was  in  a  posi-' 
tion  to  know  whether  it  had  all  the  evidence 
before  it  which  could  have  been  adduced  by 
the  several  panics  if  the  issues  had  been 
properly  fixed,  remanded  the  case  under 
Section  354  of  Act  VIII.  of  1859,  raising 
ten  issues,  which  jivere  specifically  set  out  in 
our  judgment. 

It  is  evident  that  the  object  of  a  remand 
under   Section   354    is  not  that   the  Judge 
should  try  ihe  issues  on  the  evidence  already 
taken,  because  that  is  a  matter  on  which  the 
Court  silting  in  regular  appeal   can  do  for 
itself  wiihout    the  assistance  of  the  Judge. 
The  Section  in  question  empowers  the  Ap- 
pellate Court,    *'  if  the    Lower   Court  shall 
"  have  omitted  to  raise  or  try  any  issues,  or 
*'  to  determine  any  question  of  fact,  which 
"  shall  appear  to  the  Appellate  Court  essen- 
'*  tial  to  the  right  determination  of  the  suit 
*'  upon  the  merits,   and  the  evidence   upon 
*'  the  record  is  not  sufficient  to  enable  ihe 
"  Appellate  Court  to  determine  such  issue 
**  or  question  of  fact,"  to  "  frame  an  issue 
"  or  issues   for  trial  by  the  Lower  Court," 
and   "  refer  the  same  to  the  Lower  Court 
**  for  trial.      Thereupon   the  Lower  Court 
'*  shall  proceed  to  try  such  issue  or  issues, 
"  and  shall  return  to  the  Appellate  Court 
"its     finding    thereon,    together    with    the 
*'  evidence.       Such     findino;     and    evidence 
•*  shall   become  part  of  the   record   in  the 
"  j«//,''     &c.      Therefore,    the   very  power 
that    we    possess    is .  contingent    upon  the 
fact   ihat   the    evidence    upon    the    record 
is   not   sufficient  jjo    enable    the   Court   to 
decide   the   case.      And    the    Lower  Court 
is  directed,  when  a  case  is  referred  to  it 
under  the  Section  above  quoted,  to  try  the 
issue,  and  return  to  the  Appellate  Court  its 
finding  ibereon,  together  with  the  evidence, 

d 


63.] 


Civil 


THE   WEEKLY    REPORTER. 


Rulings, 


245 


[d  "suck  finding  and  evidence  shall  he- 
{9me  part  of  ike  record  of  the  suit' ' 

Ii  is  perfectly  clear  that  in  all  ordinary 
\is,  and  probably  we  might  safely  say  in 
cases  in  which  this  Court  remands  a  case 
the  Lower  Court  under  Section  354,  it 
I  the  duty  of  the  Court  to  take  such  evi- 
nce as  the  parties  may  have  to  offer  for 

IS^me  difficulty  seems  to  have  suggested 
!!f  to  Mr.  Elliot,  the  OfTiciaiing  Judge  of 
|rhoot,  and  in  a  letter,  dated  the  7th 
igust  1867,  he  pointed  out  what  he  felt 
Ifci  the  necessity  for  taking  fresh  evidence. 

|ln  the  letter  from  the  Deputy  Registrar, 
itica  under  the  order  of  Mr.  Justice 
lon-Karr  and    myself,  the  Judge  was  in- 

led  that  he  was  "  at  liberty  to  take  all 
[he  evidence  on  both  sides  that  may  be  n^- 

*ssary  to   a   full   and   satisfactory   judg- 

lent." 

On  the  23rd  of  November  1867,  a  petition 
presented  by  Abdool  Khyrat,  the  now 
ellant,  to  the  present  Judge,  Mr.  Pearson, 
ting  that  he  had  previously  filed  an  issum- 
vissee,  or   list   of  witnesses,  in  order    to 
ve  bis  kobala  and  his  possession  under 
and  in  that  petition  the  appellant  distinct- 
pointed  out  that,  inasmuch  as  new  issues 
re  framed  in   order  to  prove  his  case  on 
me  of  these  issues,  it  was  necessary  for 
m  to  examine   certain  witnesses,   and  he 
yed  for  summonses  on  them  to  attend. 

Upon  that,  the  Judge,  notwithstanding 
the  reply  of  this  Court  to  the  question  pro- 
pounded to  it  by  Mr.  Klliot,  passed  an  order 
ihai.  *'as  the  decree  of  the  High  Court  con 
*' tains  no  direction  authorizing  me  to  take 
**fre$h  evidence,  1  reject  the  petition."  If 
the  Judge  had  decided  that  the  only  evidence 
sought  to  be  adduced  was  evidence  which 
might  have  been  adduced  under  the  issues 
originally  raised  in  the  Lower  Court,  it 
might  possibly  have  been  a  different  matter. 

The  appellant  has  objected  in  the  mode 
pointed  out  by  the  354th  Section  to  the  deci- 
sion*of  the  Judge  on  his  petition  of  the  23rd 
November.  It  is  quite  clear  that,  in  fram- 
jng  the  order  complained  of,  the  Judge  was 
m  error,  not  only  in  misunderstanding  the 
354th  Section,  but  in  disregarding  the  plain 
direction  contained  in  the  *i  letter  from  this 
Court  after  his  predecessor's  reference. 

The  result  is  that  the  case  must  be  again 
demanded,  in  order  that  the  evidence  of  the 
finesses  mentioned  in  the  petition  of  the 


23rd  of  November  may  be  taken,  and  any 
documents  to  be  produced  put  in  and  proved.' 
The  respondent  must  be  allowed  to  call 
any  witnesses  in  reply,  if  he  thinks  fit. 


The  13th  August  1868. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  F.  B.  Kemp, 

Judges, 

Enhancement  of  rent — Talookdaree  and 
ryotwaree  rates. 

Case  No.  3256  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingy  dated  the  ^ist 
August  iSGy^  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District y 
dated  the  16th  March  1866. 

Muneekurnika  Chowdhry  (Defendant), 

Appellant, 

versus 

Annund  Moyee  Chowdhry  (Plaintiff), 
Respondent, 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Luck  he  e  Churn  Bose  for 
Respondent. 

Where  a  notice  of  enhancement  treats  the  party 
served  with  it  as  a  talookdar,  the  Court  should  not 
assess  ryotwaree  rates  upon  him. 

Kemp,  J, — The  only  admissible  point 
taken  in  special  appeal  is  that,  as  the  plaint- 
iff, the  special  respondent,  issued  a  notice 
of  enhancement  treating  the  special  appel- 
lant as  a  talookdar,'  the  Lower  Appellate 
Court  is  wrong  in  assessing  rjcptwaree  rates 
upon  the  special  appellant. 

We  think  this  contention  is  good,  and 
the  case  must  be  remanded  to  the  Lower 
Appellate  Court  to  fix  the  proper  rates  as 
paid  by  talookdars  of  the  same  description 
as  the  special  appellant,  and  holding  land 
of  the  same  quality  and  with  similar  advan« 
tages  in  the  neighbourhood. 
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The  13th  August  1868. 
•  Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 
Mahomedan  Law->Pr«*emptioiL 
Case  No.  1032  of  1868. 
Special  Appeal  from  a   decision  passed   hy 
the    Officiating   Principal   Sudder  A  me  en 
of  Sarun,  dated  the  6th  February    1868, 
reversing  a  decision  passed  by  the  Sudder 
Ameen    of  that  District,    dated  the    3rd 
May  186'j. 

t         Mussamut  Soondur  Kooer  (one  of  ihe 
Defendants),  Appellant, 
versus 
Lalla  Rughoobur  Dyal  and  another  (Plaint- 
tiffs),  Respondents, 

Baboos    Onookool   Chunder   Mookerjee   and 
Romesh   Chunder  M titer  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

Under  Mahomedan  law,  the  right  of  pre-emption 
does  not  arise  until  the  seller's  right  of  property  has 
been  completely  extinguished. 

Phear,  J. — This  is  a  suit  brought  by  the 
plaintiff  to  enforce  his  alleged  right  of  pre- 
emption. Mr.  Baillie,  in  his  Digest  of  the 
Mahomedan  Law,  in  a  statement  of  that  law, 
which  has  been  approved  of  by  a  decision  of  a 
Full  Bench  of  this  Court  reported  in  Volume 
II.,  Weekly  Reporter,  page  215,  Civil  Rulings, 
says  that  the  right  of  pre-emption  does  not 
tfrise  until  the  seller's  right  of  property  has 
been  completely  extinguished.  Mr.  Baillie's 
own  words  are :  "There  must  also  be  an  en- 
tire cessation  of  all  right  on  the  part  of  the 
seller;"  and,  indeed,  that  this  is  the  founda- 
tion of  the  plaintiff's  suit,  is  obvious  when 
the  terms  of  his  plaint  are  looked  at,  for  he 
asks  to  have  possession  of  the  property  itself 
delivered  over  to  him. 

Now,  the  suit  in-  this  case  was  instituted 
on  the  4th  of  January  1867,  and  at  that  lime 
it  seems  to  us  that  the  seller  had  not  lost  all 
rights  of  property.  Whatever  might  have 
been  the  motive  for  the  arrangement  between 
the  mortgagor  and  mortgagee  which  took 
place  after  the  expiration  of  the  ordinary 
period  of  foreclosure,  it  seems  to  us  from  the 
facts  found  by  both  the  Lower  Courts  that 
the  mortgagor  was,  on  the  4th  of  January 
1867,  undoubtedly  entitled  10  recover  all 
rights  of  property  in  the  land  in  question, 
upon  payment  of  the  mortgage-money.  The 
possession  itself  had  not  even  passed  from 
the  mortgagor's  hands  at  that  time.  That 
is  a  fact  which  was  assumed  in  the  first  issue 


1     .  

laid  down  between  the  parties  by  the 

Court.     It  seems  to  us  even  possible  on 

facts  found  by  both  Courts  that  the  rigbtj 

the  female  defendant  was  even  higher 

that  of  a  mortgagor.^   It   may   possibly 

that  her  own  stor}-  is  frue,   and   that  si 

the  owner  in  the  name  of  Dtlsinger,  the 

nameedar ;  but,  however  this  may  be,  we 

peat  that  it  seems  to  us,  on  the  findings  of  ^ 

Lower   Court,    to  be    indisputable  that 

representative    of    the    original     mortis 

had,  on  the  4th  of  January  1867,  some  rij 

of  property  in  this  land,  and  therefore,  at 

date,  the  plaintiff  could  not   claim  to 

possession   of   the   property     delivered 

to  him  by  virtue  of  a  right  of  pre-ernplioi 

How  the  question  of  costs  might  de| 
upon  the  conduct  of  the  parties  io  the 
is  a  matter  which  we  are   not  now  cj 
u'^on  by  any  of^the  grounds  of  appeal  bej 
us  to  decide.      It  Js  enough   for  us  to 
that  we  think  that,  when  the  plaint  was  fil 
the  plaintiff  had  no  cause  of  suit.     With  tl 
views,   it   seems   to   us   that    the    judgi 
of  the  Lower  Appellate  Court  is  wron^, 
must  be  reversed,  the  appeal  be  decreed, 
the  plaintiff's  suit  dismissed.     The  spc( 
appellant  must  have  his  costs  in  this  Coi|'; 
and  in  the  Lower  Appellate  Court. 


The  13th  August  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover^ 

Judges, 

Evidence  —  Recital  in  a  judgment  — Abatem 
of  rent— Presumption  of  uniform  paymenll^ 
Section  4,  Act  X.,  X859. 

Special  Appeal  from  a  decision  passed 
the  Officiating  Judge   of  Purneah,  dai 
the    12th    September    rSSy,    reversing 
decision   passed  by   the    Deputy    Collecti 
of  that  District y  dated  the  30th  Decetnl 
i86s. 

Case  No.  189  of  1868. 

Mussamut  Reazoonissa  (Plaintiff)*  AppeUai 

<*     versus 


>.  rr 


1 


■'^A 


'•aci 


Tookun  J  ha  (Defendant),  Respondent,    ftjicj 

Mr.  R.  E.  Tividale  and  Moonshce  Mahom^^  ^ 
JS'»j«^  for  Appellant.  <%\s^ 
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Baboo  Dehendro  Narain  Bose  for 
Respondent. 

\nd  ihe  Cross-appeal  No.  igo  of  1868, 

jne  certain  amounts  of  rent  are  recited  in  a  judg- 
as  proved  to  have  been  paid  in  certain  years, 
recital   is  evidence   as    between  the   parties  to 

Bit. 

abatrnient  of  rent  by  order  of  a  Civi!  Court  in 
quence  of  diluvion  does  not  prove  alteration  of 
lie  of  rent,  or  affect  a  ryot's  claim  to  the  benefit 
«   presumption    arising^    under    Section    4,   Act 

•lover,  y, — This  was  a  suit  for  arrears 
t  at  enhanced  rales  after  notice.  The 
was  originally  decreed  in  favor  of  the 
Dliff,  but  on  appeal  the  Judge  reversed 
.  order,  holding  that  the  rent  had  been 
I  at  a  fixed  rate  for  more  than  20  years. 

special  appeal  to  this  Court,  the 
tndar  objected  to  the  Judge's  decision 
the  fixity  of  the  rent,  and  the  case  was 
ded  (29th  January  1867,  Trevor  and 
'^cr.  JJ.)  "  to  try  the  point  whether  or 
t  the  ryot  had  in  support  of  his  mokur- 
ce  claim,  proved  payment  of  rent  at  a 
liform  rate  for  20  years  preceding  the 
and  would  in  consequence,  and  in 
absence  of  contradictory  evidence,  be 
itled  to  the  benefit  of  the  presumption 
ising  under  Section  4,  Aft  X.  of  1859." 

Judge  has  now  found  it  proved  that, 

the  year  1244  M.  S.  up  to  1263,  the 

in  which  the  plaintiff  sued  his  landlord 

abatement  of  rent  on  account  of  diluvion, 

uniform  rate  of  rent,  viz.,  Rupees  38-7, 

always  been  paid  by  the  tenant,  and  that, 

1st   that  suit    was  going  on,  the  rate  of 

was  the  same ;  in  other  words,  that  from 

\  year    1244  to  the  year  before  this  suit 

I   insii luted,    nothing   in    excess   of   one 

llorm  rate  of  rent  had  ever  been  paid. 

rhe  Judge,  therefore,  gave  the  defendant 
\  benefit  of  the  presumption  under  Sec- 
i  4,  and  declared  his  tenure  not  liable  to 
kancement. 

rhe  landlord  again  appeals  specially,  urg- 
;  that  there  was  no  evidence  before  the 
Ige  to  show  that  the  same  rate  of  rent 
I  been  paid  up  to  the  date  of  suit,  the 
K>nsifF's  decision  in  the  abatement-case  not 
ng  receivable  as  evidenoe,  and  that  the 
re  fact  of  a  ryot  succeeding  in  getting  an 
aement  of  his  rent  does  away  with  any 
im  to  have  held  at  a  mokurruree  rent, 
I  that  the* presumption  under  Section  4 
ss  not  arise. 


This  objection  appears  to  me  untenable. , 
The  decision  of  the  Civil  Court  in  the  abate- 
ment-case would  not  be  any  evidence  as  to 
the  rate  of  rent  due  on  the  ryot's  holding, 
because  that  was  not  the  point  decided  in 
that  case;  but  if  it  were  proved  in  it  that 
certain  amounts  of  rent  were  paid  during  cer- 
tain years,  and  those  payments  were  recited 
in  the  judgment  as  proved,  that  would  be 
evidence  as  between  the  parties  to  that  suit 
that  in  certain  specified  years  certain  sums 
were  paid  as  rent,  and  the  Judge  has,  it 
appears  to  me,  taken  it  as  evidence  of  this, 
and  no  more. 

But,  admitting  for  the  sake  of  argument 
that,  from  1263  M.  S.,  the  rent  has  not  been 
paid  at  the  old  rates,  but  at  the  new  rates 
after  abatement,  that  would  not,  in  my  opi- 
nion, destroy  the  ryot's  title  to  avail  himself 
of  Section  4. 

From  1244  to  1263,  it  is  proved  that  the 
ryot  paid  the  same  rent,  and  if  that  rent 
was  from  the  year  1263  changed. by  order 
of  a  Civil  Court  in  consequence  of  a  portion 
of  the  land  having  been  lost  by  diluvion, 
can  it  fairly  be  said  that  the  ryot's  rent  has 
been  changed  ?  The  words  of  Section  4 
appear  to  me  to  refer  to  the  rate  of  rent 
as  well  as  to  the  amount  of  rent;  and 
where  a  proportionate  amount  of  a  tenant's 
rent  is  remitted  in  consequence  of  a  certain 
amount  of  land  being  lost,  the  rent  is  still 
levied  at  the  same  rate  as  before,  and  the 
ryot's  position  is  so  far  unchanged. 

It  would  be  a  monstrous  injustice  to  take 
away  a  ryot's  privilege  of  holding  at  mokur- 
ruree rates  because  diluvion  had  swept 
away  a  part  of  his  holding,  and  because  he 
had  got  an  abatement  of  his  rent  in  conse- 
quence. 

So  that,  whether  we  take  the  Judge's 
finding  as  it  standi,  that  the  same  rate  of 
rent  has  been  paid  from  the  year  1244  till 
the  date  of  this  suit,  or  the  special  appel- 
lant's statement,  that  from  the  date  of 
the  abatement  the  rent  has  varied,  the 
special  respondent  is,  it  seems  to  me,  clearly 
entitled  to  the  benefit  of  the  "presumption, 
and  the  special  appellant  must,  on  the 
facts  found  in  this  case,  fail. 

I  would  dismiss  his  appeal  with  costs. 

i  The  ryot  also  appeals  specially  (No.  190) 
with  regard  to  the  excess  land  in  his  posses* 
I  sion.  He  alleges  that  the  Judge  has  not 
,  carried  out  the  order  of  remand,  and  has 
j  not  adjudicated  the  point. 
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,  This  is  a  mistake  of  fact.  The  remand- 
order  does  not  contain  any  directions  to 
adjudicate  as  to  the  alleged  excess.  On  the 
contrary,  it  is  expressly  stated  therein  that 
the  portion  of  the  Judge's  decree  which  had 
reference  to  the  excess  land,  not  being 
appealed  against,  should  stand. 

This  special  appeal  must,  therefore,  be 
dismissed  with  costs. 

Lochy  J. — I  concur  in  the  judgment.  It 
is  very  improbable  that,  when  litigation 
commenced,  the  ryot  should  have  paid  or 
offered  to  pay  rent  at  a  higher  rate  than  in 
past  years,  and  indeed  the  finding  of  the 
Deputy  Collector  on  this  point  at  the  end  of 
his  judgment  appears  to  me  to  support  the 
view  taken  by  the  Judge  as  to  the  uniform- 
ity of  the  rent.  The  judgment  now  passed 
by  the  Judge  refers  only  to  that  part  of  the 
case  which  was  then  before  him,  and  not  to 
the  excess  lands,  and  therefore  his  order 
dismissing  the  claim  must  be  considered 
limited  to  the  question  he  had  to  try  on 
remand,  m.,  the  uniformity  of  jumma. 
The  decree  previously  given  regarding  the 
excess  lands  must  stand  good,  as  no  appeal 
was  preferred  concerning  them. 


The  I4lh  August  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhousc, 

Judges, 

Proceedings  to  keep  alive  a  decree— Section 
20,  Act  XIV.,  1859. 

Cases  Nos.  197  to  199  of  1868. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Cullackj  dated  the  26th 
February  1868 y  affirming  an  order  pass- 
ed by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  jth ,  December 
i86y, 

Kalee  Kishore  Bose  (one  of  the  Decree- 
holders),  Appellant, 

versus 

Prosunno  Chunder  Roy  and  others 
(Judgment-debtors),  Respondents, 


Baboos  Romesh  Chunder  Mifter,  Otoat^ 
Chunder  Mookerjee,  and  Chunder  Madhui 
Ghose  for  Appellant. 

Baboos  Ashootosh  Chatter jee  zji6,  Annund 
Chunder  Ghossal  for  Respondents. 

Held  that  the  decision  of  the  Full  Bench  (reports^ 
at  p.  9S  of  Volume  VI.  of  the  Weekly  Reporter),  that 
any  thin^  of  whatever  kind  which  can  be  fairly  doe* 
minated  a  proceedings  taken  bond  fide  by  the  judj^met^ 
creditor  is  sufficient  to  satisfy  the  words  of  Sectloo  3% 
A(5l  XIV.,  1859,  applies  to  any  bond-fide  proceedii^^ 
whether  it  is  successful  or  not. 

Resistance  to  legal  proceeding's  taken   by  aaotla^ 
person  will  count  as  a  proceeding  for  the  purposes  d. 
Section  20. 

Phear,  J. — We  think  that  the  Judge  % 
not  right  in  holding  that,  because  the  pio-; 
ceedings  of  the  present  petitioner  in  tht 
suit  brought  against  him  by  Kalee  Prostmni^ 
were  unsuccessful;  they  were,  for  that  reason 
alone,  insufficient  to  keep  the  decree  aLve. 
No  doubt,  in  the  case  which  is  referred  ta 
by  him  and  reported  in  Volume  VI.  of  d*. 
Weekly  Reporter,  page  48,  Miscellaneont 
Rulings,  a  Division  Bench  of  this  Coait; 
held  that  the  prosecution  of  an  unnecessvf 
and  unsuccessful  suit  by  the  decree-holder 
was,  under  the  circumstances  of  the  case, 
not  a  sufi^cient  proceeding  to  keep  the 
decree  alive.  But  a  decision  of  a  Fall 
Bench  which  was  pronounced  some  two  or 
three  months  later,  and  it  is  reported  in 
p.  98  of  the  same  Volume  of  the  Weekly  Re- 
porter, Miscellaneous  Rulings,  very  distinct- 
ly lays  down  that  anything  of  whatever 
kind,  which  can  be  fairly  denominated  a  pro- 
ceeding taken  bond  fide  by  the  judgment- 
creditor,  is  sufficient  to  satisfy  the  words  d 
Section  20,  Ad  XIV.  of  1859.  1"  °°^ 
view,  this  decision  of  the  Full  Bench  ap- 
plies to  any  bond-fide  proceeding  whether 
it  is  successful  or  not,  and  we  are  confirmed 
in  this  view  by  the  decision  which  was  passed 
by  a  Division  Bench  of  this  Court  in  the 
case  reported  in  Volume  VIII.,  Weeklj 
Reporter,  page  98,  Civil  Rulings.  Of 
course,  the  fact  that  the  proceeding  is 
not  successful,  and  that  the  order  of  a  compe* 
tent  Court  has  declared  that  it  ought  not  to 
have  been  taken,  if  an  order  of  that  kind  h« 
been  made,  affords  strong  evidence  against 
the  bona  fides  of  the  judgment-creditor  ifl 
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Kard  10  taking  the  proceeding.  But  we  do 
think  that  the  mere  non-success  is  in 
feelf  decisive  upon  this  point.  1  may  men- 
!ft>n  that  resistance  to  legal  proceedings 
laken  by  another  person  will  count  as  a 
ceding  for  the  purposes  of  Section  20 
Act  XIV..  1859,  just  as  effectually  as 
eedings  actually  initiated  by  the  judg- 
nt-creditor  himself.  This  was  decided 
ibe  case  reported  in  Volume  VII.,  Weekly 
lepoTler.  page  54- 

Under  these  circumstances  we  think  that 
.ike  decision  of  the  Judge  must  be  reversed, 

Cd  the  case  must  be  remanded  to  him  to 
termine,  in  the  first  place,  whether  or  not  the 
ieondnct  of  the  judgment- creditor  in  resist- 
Kalee  Prosunno's  suit  instituted  in  i860 
Has  a  hond'fide  effort  made  in  furtherance  of 
4c  execution  of  his  decree.  If  he  should 
^ide  this  question  in  the  negative,  he  ought 
ilodismiss  the  plaintiff's  application  for  execu- 
tion; but  if  he  should  decide  it  in  the  affirm- 
tlive,  then,  we  think,  he  ought  to  enquire 
ihelher  ihe  steps  taken  by  the  judgment- 
treditor  in  June  1866,  and  which  were 
terminated  by  the  order  of  the  Principal 
Sadder  Ameen  of  i2lh  June  of  the  same 
year,  were  bond- fide  proceedings,  viz.,  bond 
fde  taken  with  the  view  10  obtain  immedi- 
ate execution  of  his  decree;  and,  in  judging 
of  this  point,  we  think  that  he  ought  to  pay 
due  consideration  to  the  terms  of  the  order 
of  the  'Principal  Sudder  Ameen,  as  being 
the  order  of  a  competent  Court,  which  w<is 
passed  on  the  J2th  June  1866.  If  he 
should  think  that  these  proceedings  or  any 
portion  of  them,  as  far  as  concerns  the  judg- 
ment-creditor, were  bond  fide  taken  with 
the  view  of  obtaining  execution  of  his 
decree,  then  he  should  grant  the  present 
application,  as  it  will  have  ^een  made  wiih- 
in  three  years  from  the  12th  of  June,  the 
lime  Mhcn  that  application  was  dismissed. 
But  if  he  should  think  that  these  proceed- 
ings were  not  made  in  good  faith  ^vith  the 
Vol.  X. 


purpose  of  obtaining  execution  of  the  decree, 
then  again  he  ought  to  dismiss  the  present* 
application  of  the  plaintiff.     Costs  will  abide 
the  event. 


The  14th  August  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 
Limitation— Suit— Settlement-procecdings. 

Cases  Nos.  679  and  680  of  1B68. 

Special  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/ Bhaugul- 
pore,  dated  the  23rd  December  186';, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Soorujgurrah,  dated  the  ist  April 

Moula  Buksh  Khan  and  others  (Defendants), 

Appellants, 

versus 

Koshoram  Pandey  and  another  (Plaintiffs), 

Respondents. 

Baboo  Lukhee  Churn  Bose  for  Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

Parties  claiming  as  heirs  of  property  sold  without 
their  consent  held  by  the  purchaser  in  adverse  Possession 
are  bound  to  appear  and  press  their  title  within  the 
period  prescribed  by  law  ;  the  mere  fact  that,  by  some 
proceedings  of  the  settlement-officers,  they  obtained  a 
settlement  of  the  estate  cannot  give  them  a  right  which 
they  have  lost  by  Jimitation.  t^ 

Loch.  7.— The  facts  found  by  the  Lower 
Court  on  the  evidence  are  that  the  plaintiff 
purchased  this  properly  fiom  Moula  Buksh 
Allahee  Buksh,  and  Bheekoo,  on  the  24th  of 
January  1843,  and  that  he  retained  posses- 
sion till  he  was  dispossessed  by  a  settlement- 
proceeding,  bearing  date  the  26lh  of  July 
1866;  that,  having  held  possession  for  up- 
wards of  20  years,  he  is  entitled  to  recover 
possession,  notwithstanding  the  proceedmg 
of  the  Collector  ;  and  that  the  defeiidants, 
other  than  the  descendants  of  the  vendor,  as 
their  claim  is  barred  by  limitation,  cannot 
resist  the  plaintiff's  right  of  re-entry. 

On  this  finding,  we  think  that  the  heirs  of 
Allahee  Buksh  and  the  heirs  of  Bheekoo  can 
have  no  standing  in  Court.  We  find  also 
that  the  claim  of  Mussummat  Tekroo  was 
dismissed  in  a  separate  suit,  and  we  have 
only  to  deal  with  the  cases  of  I^Ioula  Buksh, 
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Khetoo  Khan,  and  Santi  Khan,  the  sons  of 
Khoda  Buksh,  one  of  the  sons  of  Murdun 
Khan,  from  whom  it  is  said  that  the  proper- 
ty is  derived.  It  is  stated  by  Moula  Buksh 
that,  at  the  time  the  sale  was  made,  he  was  a 
minor ;  and  that  Allahee  Buksh  had  no  power 
as  his  guardian  lo  sell  his  share  of  the  pro- 
perty ;  but  we  find  that  he  stood  by  for  23 
years,  and  made  no  objection  to  plaintiff's 
possession  under  that  purchase.  We,  there- 
fore, lliink  that  he  cannot  resist  the  plaintiff's 
claim  Khetoo  and  Santi  Khan,  the  other 
sons  of  Khoda  Buksh,  were,  it  is  true,  no 
parties  to  the  sale,  but  they  never  objected 
for  23  years  to  plaintiff's  possession  ;  and  had 
they  any  real  title,  they  were  bound  to  ap- 
pear and  press  their  title  within  the  period 
prescribed  by  law.  The  mere  fact  that,  by 
some  proceedings  of  the  settlement-officers, 
ihey  obtained  a  settlement  of  the  mehal 
cannot  give  them  a  ri^ht  which  they  have 
lost  by  limitation.  We  think,  therefore, 
that  the-order  of  the  Lower  Court  must  be 
confirmed,  and  the  special  appeals  dismissed 
with  costs. 


M 


The  14th  August  1868. 

Present  : 

The  Honble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges. 

Fraudulent  alteration  in  a  deed. 

Case  No.  341 1  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  St/dder  Ameen  of  Dacca, 
datid  the  21st  September  i86y,  modifying 
a  decision  passed  by  the  Moonsiff  of  Manick- 
gunge,  dated  the  20th  July  iS6j. 

Kalee  Coomar  Roy  (Plaintiff),  Appellant, 

versus 

Gunga  Narain  Dutt  Roy  and  others 
(Defendants),  /Respondents. 

Baboo  Annund  Chunder  Ghossal  for 
Appellant. 

Baboo  Bhugobutty  Churn  Ghose  for 
Respondents. 

An  alteration  made  in  a  deed  without  the  consent  of 
the  parties  who  ori|rinaIly  executed  the  deed,  and  with 
the  fraudulent  view  of  benefiting  him  who  propounds  it, 
vitiates  the  deed  wholly.  The  materiality  or  otherwise 
of  the  alteration  does  not  affect  this  rule  of  law. 

Bayley,  7.— In  this  case  the  plaintiff  sued 
under  a  deed  of  conditional  sale  for  posses- 
sion of  one-anna  share  in  Mouzahs  *'  Gopal- 
pore  "  and  *'  Poorbo  Shalka,  "  alleging  that 
they  had  been  mortgaged  to  the   plaintiff's 


mother    by    Hurry    Narain   Dutt   and 

Narain  Rov. 

■' 

The  defendants  Juggudessuree,  GnngS 
Narain  Dutt^  and  Mohendra  Narain  Duti, 
pleaded  payment  of  the  sum  due  under  th^ 
conditional  deed  of  sale,  but  alleged  thM 
the  mortgage  was  for  one-anna  share 
"  Gopal  pore  '  and  **  Bistoopore" 

Gunga  Narain  further  pleaded    that 
Narain    had    no    power    to    morlgajje    b 
(Gunga   Narain's)   and   Mohendro  Narain 
share. 

The  case  was  at  first  decided  on  the 
point  of  limitation.  On  special  appeal,  the 
case  was  remanded  to  the  Lower  Appeflate 
Court  lo  be  tried  on  its  merits.  Having 
been  so  tried  again  the  case  came  here  ia 
special  appeal,  and  again  it  was  remandedi 
with  this  specific  order  :  "The  simple  issue 
"is  whether  the  deed  propounded  by  plains: 
**  iff  is  a  genuine  one  or  not,  and,  if  it  be^ 
'*  whether  the  nature  of  the  transaction  as 
"  between  the  parties  in  suit  was  a  sale  v 
"rt  mortgage.  The  Judge  will  give  the 
"  parties  opportunity  for  filing  any  evidence 
**they  may  wish  to  put  in,  and  having; 
"  attentively  considered  their  counter-allc* 
"gations  and  the  proofs  by  which  they  am 
"supported,  pass  whatever  orders  seem  just 
"  and  proper." 

Upon  this  remand,  the  Lower  Appellate 
Court  has  held  that,  although  a  deed  of 
mortgage  has  been  executed,  yet  the  word 
"  Bistoopore'  has  been  fraudulently  erased 
and  ^''Poorbo  Shalka"  interpolated  in  ibe 
deed.  The  Court  then  finds  that  a  second 
deed  of  13th  Magh  1247,  put  in  by  the 
plaintiff  to  support  his  case,  was  false. 
The  Lower  Appellate  Court  next  proceeds 
to  remark  that  Rajendro  Narain  had  two 
brothers,  (}unga  Narain  and  Mohendro 
Narain,  and  he  (Rajendro)  had  no  authority 
to  mortgage  their  shares.  The'  Coort 
adds  that  Mohendro  Narain  was  proved  to 
have  pre-deceased  Gunga  Narain,  and  that 
Mohendro  Narain's  share  was  obtained  i 
by  Gunga  Narain.  The  Lower  Appellate  I 
Court,  therefore,  gives  the  plaintiff  possession 
of  a  half-anna  share  of  Hur  Narain  Rov 
in  Gopaulpore  only,  and  3  gundas  1  cowrie 
T  krant  share  of  Raj  Narain  in  that  same 
l)roperty,  deducting  6  gundas  3  cowries 
2  k rants  as  the  ^hare  of  Gunga  Narain  and 
Mohendro  Narain  Roy. 

From  this  decision  the  plaintiff  appeals 
specially,  and  urges,  first,  that,  as  no  issue 
was  raised  in  the  first  Court  as  t6  the  lcg»l 
effect  of  Raj  Narain's  mortgage  on  Gunga 
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Xtrain  and  •Vlohendro  Narain,  in  respeft  to 
bow  far  it  bound  these  last,  and  the  remand- 
order  of  this  Court  restrifted  the  Lower 
Coort's  adion  to  finding  the  real  nature  of 
the  transadion,  /.  e.,  whether  it  was  a  sale  or 
'  oot,  the  Lower  Appellate  Court  erred  in  law 
to  going  beyond  the  point  to  which  it  was 
directly  limited  ;  and,  secondly y  that  Gunga 
Narain  and  Mohendro  Narain,  by  their  con- 
dod,  that  is  to  say,  having  pleaded  payment 
onder  the  admitted  conditional  sale,  could  not 
now  raise  the  question  of  Raj  Narain  having 
exceeded  his  authority  in  mortgaging  the 
property. 

Gunga  Narain   is  a   respondent   in    this 
Court.    He  lakes  an  objeAion  under  Sec- 
lion  348,  Aft  VIIL  of  1859,  that,  whereas 
the  deed  upon     which   the  plaintiff   bases 
>  bis  adion  has  been  found   to  have    been 
'  fraudulently  tampered  with  for  the  benefit  of 
tile  plaintiff,  by   the  substitution  of  a  more 
valuable  property  for  a  less  valuable  property, 
i    no  such  deed  can  be  allowed  to  support  the 
plaintifT\s  claim. 

I  am  of  opinion  that,  although  it  might 
perhaps  be  contended  that  the  Lower  Ap- 
pellate Court  did  go  beyond  the  order  of 
remand  in  trying  how  far  Raj  Narain  had 
autbority  to  mortgage  the  shares  of  Gunga 
Narain  and  Mohendro  Narain,  inasmuch  as 
that  plea  throughout  the  whole  litigation 
only  appeared  in  the  original  written  state- 
ment of  Gunga  Narain,  and  was  never 
re-produced  or  urged  at  any  other  stage,  still, 
under  the  fads  of  this  case,  it  is  needless  to 
go  into  this  matter,  because  the  objeftion 
uken  by  the  respondent  under  Seftion  348 
IS,  I  think,  fatal  10  the  plaintiff's  case. 

It  has  been  strongly  pressed  on  the  other 
side  that,  as  the  decree  of  the  Lower  Appel- 
late Court  was  only  for  Raj  Narain's  share, 
and  Raj  Narain's  daughter  admitted  the 
plaintiff's  claim,  it  is  not  in  the  power  of 
Gunga  Narain  to  raise  the  objeftion  under 
Sedion  348.  But  without  going  further  than 
the  adual  words  of  the  Seftion,  I  think  that 
the  respondent  Gunga  Narain  is  entitled  to 
raise  the  objeftion. 

The  words  of  Seftion  348  are  few  and 
^n,  and  include  Gunga  Narain's  [)Osilion 
as  res|)ondent.  The  words  lire  :  "  Upon  the 
"  hearing  of  the  appeal  the  responded/  may 
*'  take  any  objeftion  to  the  decision  of  the 
'*  Lower  Couit  which  he  might  have  taken 
"  if  be  had  preferred  a  separate  appeal  from 
"  such  decision." 


Although  Gunga  Narain  was  dismissed, 
from  the  suit,  and  in  that  sense  had  no 
decision  against  him,  yet  the  sole  plea  taken 
by  the  special  appellant  here,  viz.,  that  the 
share  of  Gunga  Narain  was  also  liable  to  be 
decreed,  would,  if  successful,  have  converted 
the  decree  into  a  decree  against  Gunga 
Narain ;  and  I  do  not  think  he  can  be  barred 
(when  he  is  made  a  respondent,  and  the  object 
of  this  special  appeal  is  to  obtain  a  decree 
actually  against  him)  from  taking  the  ob- 
jection. 

Then  as  to  the  objection  itself.  It  is 
clearly  found  as  a  fact  (which  we  must  ac- 
cept in  special  appeal)  that  the  word  "  Bis- 
foopore''  was  erased  and  ^^  Poor  bo  Shalka'* 
interpolated  in  plaintiff's  deed  with  a  fraii- 
dulent  desire  to  benefit  the  plaintiff. 

I  think  the  authority  cited  from  Section 
1207  of  Taylor  on  Evidence  and  the  general 
rules  of  evidence  clearly  lay  down  that,  so 
long  as  an  alteration  is  made  without  the 
consent  of  the  parties,  and  with  a  fraudulent 
view  of  benefiting  him  who  propounds  the 
deed,  such  a  deed  is  not  any  evidence  to  sup- 
port the  claim  of  the  party  who  propounds 
it,  and  the  materiality  or  otherwise  of  the 
alteration  does  not  affect  this  broad  rule 
of  law. 

In  this  view,  I  would  dismiss  this  special 
appeal  with  costs. 

Macpherson,  J, — I  desire  to  add  that,  as 
the  main  question  raised  by  this  appeal  is 
whether  the  deed  which  was  executed  bv 
Raj  Narain  is  binding  on  Gunga  Narain  or 
not,  and  whether  there  ought  not  to  be  a 
decree  against  him  for  his  shaPe  of  the  pro- 
perty, the  subject  of  the  suit,  it  is  perfectly 
competent  to  Gunga  Narain  now  to  argue 
that  the  deed  is  entirely  vitiated,  and  is  not 
binding  in  any  event  upon  him,  by  reason 
of  the  fr$iudulent  alteration  which  is  found 
by  the  Lower  Appellate  Court  to  have  been 
made  in  the  deed  subsequent  to  its  execa- 
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|ion.  I  think  that  the  alteration  vitiate 
the  deed,  and  that  this  appeal  ought  to  be 
dismissed  with  costs. 


The  14th  August  1868. 

Present  : 

The  Hon'ble  P\  B.  Kemp  and  E.  Jackson, 

Judges. 

Registration — Bond  pledg^in^  land— Section  13, 

Act  XVI.,  1864. 

Case  No.  880  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Tirhoot,  dated  the 
20th  December  1868,  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict,  dated  the  28th  June  1866. 

Gopal  Pershad  (Plaintiff),  Appellant, 

versus 

Mussamut  Nuzzeranee  and  others 
(Defendants),  Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 
Baboo  Kalee  Kishen  Sein  for  Respondents. 

The  registration  of  a  bond  for  the  re-payment  of 
money  in  which  land  is  pledged  as  collateral  security 
is  not  compulsory  under  Section  13,  Act  XVI.,  1S64. 

Jackson,  J, — The  Lower  Appellate  Court 
has  dismissed  the  plaintiff's  suit,  which  was 
to  recover  a  certain  sum  of  money  due  upon 
a  bond,  on  ihe  ground  that  this  bond  ought 
to  have  been  registered,  and  that  it  was  not 
registered.     The    bond     appears     to     have 
stated,  not  only  that  the  money  would   be 
re-paid,  but  also  that  certain  lands  should  be 
held  to  be  pledged  for  the  re -payment  of  the 
loan  in  case  it  was  not  paid.     The  question 
at  issue  is  whether  a  bond  of  this  descrip- 
tion, under  Section  13  of  Act  XVI.  of  1864, 
must   be   registered    or    not.     There    is    a 
precedent  published   at  page    in,    Weekly 
Reporter,   Volume  IX.,  where   it   was  held 
that   the    registration   of   such    a   bond   was 
not  compulsory.     It  appears  to  us  also  that 
this    document    does    not    directly    create, 
decree,  transfer,  or  extinguish  any  right  or 
title  in  immoveable  property.     The  land  is 
mentioned   in    the  bond    as   collateral    se- 
curity.    But     the    bond     goes    no    further. 
It     follows    that    the     registration     of     the 
bond    was   not    compulsory.     Holding   this 
opinion,   we   think   that  the    Judge   should 
have  proceeded  to  try  the  questions  raised 
by  the  plaintiff  on  the  merits.     We,   there- 
fore, remand  this  case  to  the  Lower  Appel- 
late Court  for  trial  on  the  merits  and  a  fresh 
decision. 


The  14th  August  186S. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Damages— Procedure  of  Appellate  Court 

Case  No.  1480  of  1868. 

Special  Appeal  from  a  decision  passed  ly 
the  Judge  of  Tirhoot,  dated  the  joth  Df- 
cember  1868,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  Disfrici, 
dated  the  loth  June  i86y, 

Kheedao  Roy  and  others  (Defendants). 

Appellants, 

versus 

Ilurro  Pershad  Sing  (Plaintiff). 
Respondent, 

Baboo  Dehendro  Naraiji  Base  for 
Appellants, 

Baboo  Kishen  Succa  Alookerjce  for 
Respondent. 

In  a  suit  to  recover  the  value  of  crops  alleged  to 
have  been  plundered  by  defendants,  where,  on  the  in- 
tervention of  a  third  party,  the  Court  of  first  instance 
dismissed  the  suit— Held  that  the  Jud^e  in  appeal  »l» 
believed  the  plaintiff's  witnesses,  and  decreed  the  fuD 
amount  claimed,  was  bound  to  have  ascertained  upua 
evidence  whether  the  crop  and  damages  had  really  bcea 
as  extensive  as  alleged,  even  if  no  evidence  had  been 
recorded  on  this  issue  bj'  the  first  Court. 

Kemp,  J. — We  think  that  this  case  must  be 
remanded  to  the  Judge  for  a  decision.  The 
suit  was  for  the  value  of  crops  which,  it  is 
alleged,  had  been  plundered  by  the  defend- 
ants Nos.  1  and  2.  A  third  defendant  inter- 
vened, and  was  made  a  defendant.  He 
alleged  that  the  crops  belonged  to  him. 
The  first  Court,  finding  that  the  crops  be- 
longed to  the  intervening  defendant, dismissed 
the  suit.  The  Judge,  on  appeal,  was  of  opi- 
nion that  the  intervening  defendanfhas  not 
proved  that  the  lands  belonged  to  him,  anJ 
therefore  he  believed  the  plaintiff  s  witnesses, 
and  looking  to  the  record  of  a  criminal 
case  of  plunder  in  which  the  defendants 
Nos.  I  and  2  had  been  punished,  he  held 
that  to  be  conclusive  evidence  that  the  de- 
fendants had  plundered  the  crops,  and  he  de- 
creed against  them  the  full  amount  which  the 
plaintiff  had  claimed.  This,  as  usual  in  such 
cases,  appears  to  have  been  an  exccssKe 
amount,  and  tfee  defendants  had  specially 
pleaded  that  it  was  an  excessive  amount. 
The  Judge,  therefore,  was  bound,  before  he 
decreed  that  amount,  to  have  ascertained 
upon  evidence  whether  the  alleged  extent 
of  damages  had  really  been  incurred,  and 
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the  crop,  which  it  is  said  was  plundered,  had 
been  as  extensive  as  the  plaintiff  stated. 
Even  if  it  is  the  case  that  upon  this  issue  no 
evidence  was  recorded  by  the  first  Court, 
because  that  Court  decided  upon  a  prelimi- 
nar}'  point»  still  the  Appellate  Court  was 
boand  to  allow  evidence  on  this  issue  to  be 
given  before  passing  its  decision. 

As  the   case    must  be  remanded   to  try 
tbis  point,  we  think  that  the  Judge  should 
also,  at  the  same  time,  re-consider  his  de- 
cision as  to  whether  the  plaintiff  had  proved 
his  title  in  the  land.     The  question,  as  we 
understand    it,    was   whether    the    plaintiff 
held  these  lands,  or  whether  the  defendant 
Secta  held  the  land.     There  appears  to  have 
been   a   butwarra  of   the   village,   and   the 
plaintiff    sent    for    the    butwarra-papers   to 
prove  his  case.     The  judgment,   however, 
does   not    state    that    the    butwarra-papers 
show  that  he  held  any  land  in  the  village. 
On  the  other  hand,  the  butwarra-papers  ap- 
pear to  have  proved   the  defendant's  state- 
ment, that  one  Ramoo  held  the  lands  at  the 
time  of  the  butwarra,  after  whom  the  de- 
fendant Seeta  stated  that  he  had  succeeded. 
As  far  then  as  these  papers  proceeded,  they 
seem  10  support  the  defendant's  statement,  and 
not  the  plaintiff's.     But  because  the  witness- 
es staled  that  Ramoo  held  these  lands  only 
Mlil    the    butwarra    was    completed,    and 
the  defendant  Seeta  showed  a  receipt  pre- 
vious to  the   completion   of   the   butwarra, 
the  Judge  is  of  opinion  that  Seeia's  claim 
is  aliogether  false.     We  think  that,  even  if 
a  witness  made  a   mistake   on   this   point, 
ibat   hardly     warrants     the     conclusion    at 
which  the  Judge  has  arrived.     It  is,  in  fact, 
for  the   plaintiff    first    to    prove    his    case. 
l>oes  his  own  evidence,  namely,  the  butwar- 
ra-papers,  prove    that    he    ever   held   these 
lands?.  The   Judge   has   given    no   opinion 
upon  this  point,  and  we  think  that  he  ought 
io  do  so.     It  is  for   the  plaintiff   to   prove 
liis  case  quite  independent  of  the  fact  whe- 
ther the  defendants  title  is  good  or  bad. 

It  seems  lo  us  also  that  the  Judge  has 
considered  the  decision  of  the  Magistrate 
to  be  conclusive  evidence,  while  it  is  not  so, 
^ause  the  Judge  has  not  gone  into  the 
*cis  and  conduct  of  the  parties,  and  has  not 
gnren  his  opinion  as  to  whether  the  plunder 
jeally  took  place,  and  why  the  defendants 
f'W.  I  and  2,  who,  for  all  that  was  stated 
"*  tttc  judgment,  had  nothing  whatever  to 
^  with  the  land,  should  have  plundered 
«e  plainiiff's  crops.  * 


We  reverse  the    decision    of  the   Judge, 
and  remand  the  case  to  him  to  re-consider* 
the  whole  case,  and  pass  a  fresh  decision 
with  reference  to  the  above  remarks. 


The  14th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chie/ 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Right  of  occupancy — Limitation— Absence  in 

transportation. 

Case  No.  289  of  1868. 

Special  Appeal  from  a  decision  passed  b\i 
the  Principal  Sudder  Ameen  of  Chitta- 
gong,  dafed  the  38th  January  t868, 
affirming  a  decision  of  the  Moonsiff  of 
that  District,  dated  the  2Sth  June 
i86y, 

Domun  and  others  (Defendants),  Appellants, 

versus 

Shubul  Koolall  and  others  (Plaintiffs), 
Respondents. 

Mr,  R.  E,  Twidale  for  Appellants. 

Baboo  Sreetiath  Banerjee  for  Respondents. 

By  adverse  holdings  for  more  than  \2  years,  a  tenant 
g-ains  a  right  of  occupancy  as  against  his  predecessor, 
even  if  the  latter's  absence  has  been  involuntary  in  con- 
sequence of  transportation,  there  bein^  no  exception  in 
the  Limitation  Act  with  regard  to  plaintiff's  absence  from 
such  cause. 

^  Peacock,  C.  J. — There  is  no  exception  in 
the  Limitation  Act  with  regard  to  plaintiffs 
who  are  beyond  sea,  whether  voluntarily  or 
involuntarily  in  consequence  of  transporta- 
tion. It  appears  that,  during  the  plaintiff's 
absence  in  imprisonment  and  in  transporta- 
tion, the  defendant  took  possession  of  land 
which  previously  belonged  to  him  as  a  te- 
nant, and  the  landlord  allowed  the  defend- 
ant to  hold  as  his  tenant.  This  lasted  for  a 
period  exceeding  12  years.  The  plaintiff,  on 
his  return  after  that  period,  seelcs  to  turn  the 
defendant  out  of  possession,  and  to  resume 
his  former  holding ;  and  the  landlord  is  will- 
ing to  allow  him  to  do  so.  The  tenant,  be- 
ing unwilling  to  allow  the  plaintiff  to  re- 
turn to  the  possession  of  the  land,  refused  to 
relinquish  his  holding,  and  consequently  the 
plaintiff  sues  him  and  the  landlord  to  recov- 
er possession.  The  landlord  does  not  plead 
limitation,   but  the    other    defendant   does. 
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It  appears  to  me  that  the  other  defendant 
•gained  a  right  as  against  the  plaintiff  by  ad- 
verse holding  for  more  than  12  years,  and, 
under  Section  6  of. Act  X.  of  1859,  he  ob- 
tained a  right  of  occupancy  as  against  the 
landlord.  Under  these  circumstances,  the  te- 
nant (defendant)  is  entitled  to  a  decree.  The 
landlord  also  is  entitled  to  a  decree  because 
he  has  not  turned  the  plaintiff  out  of  pos- 
session. The  decision  of  both  the  Lower 
Courts  will  be  reversed,  and  a  decree  given 
for  the  defendants,  with  costs  in  all  the 
Courts  for  the  tenant  (defendant). 


The  14th  August  1868. 

Present  : 

•  The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  Judges, 

Cause  of  actionT-Errors  in'map. 

Case  No.  793  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  the  20th 
December  i86y,  affirming  a  decision  pass- 
ed by  the  Principal  Sudder  Ameen  oj 
that  District,  dated  the  2gth  August 
i86y. 

Gobindnath  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Kishen  Kant  Roy  (Plaintiff),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 
Baboo  Nil  Monee  Sein  for  Respondent. 

Where  plaintiff  had  purchased  and  obtained  possession 
of  one  of  two  mehals  belongings  to  defendant,  the  other 
remaining  in  the  iatter's  possession  :  Held  that  an  error 
in  a  map  of  the  revenue-survey,  which  represented  part 
of  the  purchased  mehal  as  included  within  the  other, 
being  in  no  way  prejudicial  to  plaintiff,  afforded  him  no 
cause  of  action  against  the  defendant. 

Jackson,  J. — It  appears  to  us  in  this  case 
that  plaintiff  had  no  cause  of  action ;  that  the 
suit  ought  to  have  been  dismissed,  and,  in 
fact,  the  plaint  ought  to  have  been  rejected 
on  presentation,  because,  on  the  face  of  it, 
it  disclosed  no  cause  of  action  whatever. 

Plaintiff  purchased  one  of  two  mehals  pre- 
viously belonging  to  the  defendant.  The  other 
mehal  still  remained  in  defendant's  possession, 
and  it  appears  that,  on  the  making  of  the 
revenue-survey,  the  survey-map  had  been 
so  prepared  as  to  represent  part  of  the  land 
belonging  to  the  plaintiff's  purchased  mehal 
as  included  within  the  other.  But  on  plaint- 
iff's own  showing,  so  far  was  the  defendant 
from  making   any   use   of   the  error  in  the 


survey-map,  that  he  actually  pointed  out  the 
land  as  part  of  plaintiff's  mehal,  and  assisted 
him  to  obtain  possession.  Possession  beiBg 
thus  with  the  plaintiff,  the  fact  of  such  error 
in  the  survey-map  was  in  no  way  prejudi* 
cial  to  him,  and  afforded  him  no  cause  of  ac- 
tion against  the  defendant.  In  this  decistoa 
we  follow  a  case  which  has  been  decided  by 
a  Division  Bench  of  this  Court,  which  is  oo 
all  fours  with  the  present  case,  and  which  is- 
reported  in  9  Weekly  Reporter,  page  325. 

The  special  appeal  is  decreed,  and  the  judg* 
ment  of  the  I^wer  Courts  reversed  with 
costs. 


The  14th  August  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Agreement— Grant  of  putnee. 

Case  No.  756  of  1868. 

Special  Appeal  Jrom  a  decision  passed  by  • 
the  Officiating  Judge  of  Moorshedabad^ 
dated  the  jrst  December  iS6y,  modifyinjt 
a  decision  passed  by  the  Principal  SuJ- 
der  Ameen  of  that  District,  dated  the 
26th  July  i86j, 

Komul  Lochun  Dass  (one  of  the  Defendants), 

Appellant^ 

versus 

Dwarkanath  Chowdhry  (Plaintiff)  and  others 
(Defendants),  Kespondents. 

Baboos  Onookool  Chunder  Mookerjee  and 
Gopeenath  Mookerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Obenash  Chunder 
Banerjee  for  Respondents. 

Where  the  proprietors  of  a  mehal  had  agree«i  with  an 

.  ijaradar  that,  in  the  event  of  their  frrantinjf  a  putoce 

I  to  any  body,  he  should  have  the  refusal,  and  notwitb- 

'  stanijing  their  ajfreernent,  jjavc  a  putnee  to  another 

'  ijaradar:  Hklo  that  the  latter,  having'  been  no  party 

:  to  the  stipulation,  was  not  bound  thereby,  and  that  tb( 

'  putnee  granted  to  him  cannot  be  set  aside. 

I  Jackson,  J, — It  appears  to  us  that  the 
decision  of  the  Lower  Appellate  Court  is 
erroneous.  It  states  that  plaintiff  and  de- 
fendant Komul  Lochun  have  separate  ijarahs, 
each  of  8 -annas  share  of  the  Mehal  Ali 
Lushkurpore;  aiM  it  appears  to  have  been 
further  arranged  that,  on  the  expiration  of 
the  existing  ijarahs,  the  parties  should 
take  a  joint-ijarah  of  the  whole  16-annas.  A 
further  agreement  is  said  to  have  been  en- 
tered into  between  the  plaintiff  and  the  pio- 
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prietors  ihat,  in  the  event  of  their  granting 
a  putnee  to  any  body  during  the  term  of 
tfie  ijarah,  plaintiff  shonkl  have  the  re- 
fusal. Notwithstanding  this  agreement,  the 
proprietors,  it  seems,  afterwards  gave  a 
putnee  to  the  defendant  Komul  Lochun,  and 
the  plaintiff  sued  to  have  the  putnee  set 
isidc,  and  to  compel  the  proprietors  to  exe- 
cnlc  a  fresh  putnee  to  him.  The  Lower 
Appellate  Court  has  held  that,  under  the 
contract,  plaintiff  was  entitled  to  maintain 
this  suit. 

It  seems  to  us  clear  that  whatever  stipu- 
lations wore  made  between  the  plaintiff  and 
the  zemindars,  Komul  Lochun  being  no 
party  thereto  w'as  not  bound,  and  the 
putnee  granted  to  him  cannot  be  set  aside. 
The  zemindars  had  not  deprived  themselves 
of  the  power  to  grant  the  putnee,  but  they 
have  agreed  to  grant  it  in  preference  to  the 
plaintifiF.  It  may  be,  afihough  we  do  not 
decide  the  qaestion,  that  plaintiff  may  be  en- 
titled to  damages  by  reason  of  the  breach  of 
the  contract  they  made. 

We  think  that  the  suit  to  set  aside  the 
ptnnee  cannot  be  maintained  ;  consequent- 
ly, the  judgment  of  the  I^ower  Courts  must 
be  set  aside  with  costs. 


The  14th  August  1S68. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judi^es. 

%?ht  of  action— Arrears  of  rent  due  by  former 
jaghcerdar— Service-tenures. 

Case  No.  870  of  1868. 

Special  Appeal  /rom  a  decision  passed  by  I  he 
Judicial  Commissioner  0/  Choi  a  Nag  pore, 
dated  the  8th  January  tS68y  modifying  a 
decision  passed  by  the  Assistant  Lommis- 
v'oner  fi/  Manbhoom,  dated  the  jM  June 

Rajah  Nilmonee  Singh  (Plaintiff),  Appellant, 

versus 

Bukronath  Singh  (Defendant),  Respondent, 

Mr.R,  T.  Allan  and  Baboo  Bama  Churn 
Banerjee  for  Appellant. 

Bahi^i  Mohinee  Mohun  Roy  and  Taructi- 
nath  Sein  for  Respondent.  ^ 


A  suit  will  not  He  against   a  jagheerdar  holdinsf  a 
service-tenure  on  account  of  arrears  of  rent  unpaid  by* 
his  predecessor. 

Jackson,  J.-  This  is  a  suit  against  a 
jagheerdar  to  recover  arrears  of  rent  accru- 
ing in  the  lime  of  the  defendant's  predeces- 
sor in  the  jagheer.     The  Lower  Appellate 

i  Court,  on  the  authority  of  a  decision  found 
in  ^Marshall's  Reports,  page  308,  has  declared 
that  the  defendant  is  liable  for  no  more  than 
one  year's  arrears,  and  the  plaintiff  appeals 
specially,  seeking  to  show  that  the  defend- 

I  ant,   present  jagheerdar,    is   liable    for   the 

I  whole  arrears  of  three  years. 

It  appears  to  me  that  the  case  from  Mar- 
shall's Reports  is  not  precisely  in  point ;  but 
there  is  a  case  which  has  been  referred  to 
in  the  argument  from  7  Weekly  Reporter, 
page  178,  which  seems  to  have  an  import- 
ant bearing  on  the  question.  That,  it  is 
true,  was  a  case  connected  with  the  ghat- 
walee-tenure  of  Beerbhoom,  and  was  decided 
with  reference  to  the  provisions  of  Regula- 
tion XXIX.  of  18 14,  but  I  think  that  the 
considerations  which  influenced  the  Court's 
decision  in  that  case  are  exactly  applicable 
to  the  present  case. 

The  tenure  on  which  the  arrears  accrued 
•  was  a  service-tenure,  and  the  rent  payable 
I  by  the  holder  is,  wc  may  assume,  so  calcu- 
lated as  to  remunerate  the  holder  for  service- 
I  which  he  is  to  perform,  and  also  to  provide 
for    his    maintenance    and    necessary    ex- 
penses. 

If  the  landlord  neglected  to  realize  the 
rent  from  the  former  incumbent  year  by 
year,  and  should  seek  to  recover  the  ai  rears  of 
several  years  at  once  from  the  new  jagheer- 
dar, he  will  be  necessarily  deprived  of  the 
:  funds  which  will  enable  him  to  perform  the ' 
service,  and  to  suppqrt  himself  as  originally 
contemplated. 

It  appears  to  me,  therefore,  that  the  suit 
against  the  jagheerdar  on  account  of  arrears 
unpaid  by  the  predecessor  ought  to  fail. 
Plaintiff,  it  should  be  observed,  has  not 
sued  the  defendant  as  the  leg^l  representa- 
tive of  the  late  jagheerdar,  as  to  make  him 
liable  to  satisfy  the  arrears  out  of  any  assets 
other  than  the  tenure  which  may  have  come 
to  the  defendant,  but  sues  him  simply  as 
jagheerdar. 

In  my  opinion,  the  special  appeal  should 
be  dismissed  with  costs. 


Glover,  y.  —  I  concur. 
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The  15th  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges . 

Uniform  payment  of  rent  for  20  years- 
Evidence. 

Case  No.  425  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  the  yth  Decem- 
ber 186'j,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  24th  May  i86*j. 

Bungo  Chunder  Chuckerbutty  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Ram  Kanye  Bhawal  and  others  (Defend- 
ants), Respondents. 

Baboo  Motee  Lall  Mookerjee  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

To  establish  a  holdinpf  of  20  years  at  an  unchang^ed 
rent,  the  evidence  must  go  back  that  distance  at  least, 
and  be  such  as  reasonably  to  support  the  conclusion. 

Phear,  J. — The  plaintiff  in  this  suit  claim- 
ed of  the  defendant  a  kubooleut  at  an 
enhanced  rate  of  rent.  The  defendant 
resisted  this  claim  on  the  allegation  that  the 
land  in  suit  had  leen  held  for  a  period  of 
.  20  years  immediately  preceding  suit  at  an 
unchanged  rent,  and  therefore  he  was  en- 
titled to  the  presumption  prescribed  by 
Section  4  of  Act  X.  of  1859. 

The  Judge  has  arrived  at  the  conclusion 
that  this  defence  is  made  out  in  the  following 
way.  I  give  his  own  words,  in  order  that 
there  may  be  no  mistake  as  to  his  meaning 
due  to  me.  He  says:  "I  think  that  the 
^ "  former  decision  of  a  competent  Court 
' "  should  be  ample  evidence  of  the  jumma 
"  at  that  time,  and  it  must  be  presumed 
"that  the  respondent  has  not  con- 
"sented  to  pay  more  since  that  time." 
As  far  as  I  can  understand  from  this  sen- 
tence,  the  Judge  has  relied  solely  upon 
one  item  of  evidence,  namely,  the  decision 
of  a  competent  Court,  which,  it  appears, 
was  given  tn  the  year  1851.  But  the 
fact  which  was  in  issue  between  the  par- 
lies, and  which  he  could  not  properly  find 
except  upon  legal  evidence,  was  that  the 
defendant  had  held  the  land  for  20  years 
immediately  preceding  suit  at  a  uniform 
rent.  That  fact  ought  to  have  been  proved 
by  legal  evidence,  like  any  other  fact  dis- 
puted   in  the   contest  between  the   parties. 


Evidence  of  the  amount  of  rent  in  one  rear 
out  of  the  20  is  obviously  insufficient  to  do 
this,  and  ii  is  not  allowable  to  supplement 
this  evidence  by  a  presumption  drawn  from 
it.  Otherwise  the  presumption  which  is 
provided  for  by  Section  4,  would  rest  upoo 
a  presumption  not  provided  for  by  any 
enactment  whatever.  And  it  has  been  nilea 
repeatedly  by  this  Court  that  the  evidence 
necessary  to  establish  a  holding  of  20  yeats 
at  an  unchanged  rent  must  cover,  at  ieait; 
the  whole  of  the  period  commencing  wtib 
the  institution  of  the  suit,  and  go  back* 
wards  to  the  distance  of  20  years  at  leasiL' 
It  is  not  necessary,  of  course,  that  there 
should  be  evidence  of  the  payment  of  rent- 
in  each  one  of  the  successive  years,  bi* 
there  must  be  such  evidence  as  will  reason- 
ably support  the  conclusion  that  the  landi 
has,  in  fact,  been  held  for  the  whole  20  yeai^: 
at  a  uniform  rate  of  rent. 

We   think   that  the  Judge    was    entire^ 
miscarried    in   his   trial   of  this  case.     Wc; 
therefore,  reverse  his  decision,  and  remand!.' 
the  suit  to  the  Lower  Appellate  Court  forJ 
re-trial  upon  the  evidence  which  is  on  ibe 
record.     Costs  will  follow  the  event. 


The  15th  August  1S68. 
Present  : 

The   lion'ble    H.    V.    Bayley   and  A.  G. 
Macpherson,  Judges. 

Evidence. 

Case  No.  199  of  1868. 

Application  for  review  of  Judgment  passed  by 
the  Hofible  Just  ices  H.  V.  Bayley  and  A. 
G.  Macpherson,  on  the  2ph  April  /S6Sy  /« 
special  appeal  No.  i^ji  of  186'^. 

Thomas  Oman,  Plaintiff  (Appellant), 
Petitioner,  . 

versus 

Coomar     Promothonath     Roy    and    others, 
Defendants  (Respondents),  Opposite  Party. 

Mr.  R.  T.  Allan  and  Baboo  Bhoivanee 
Churn  Dutt  for  Petitioner. 

Baboo  Kishen  Kishore  Ghose  for  Opposite 

Partv. 

m 

When  a  document  is  tendered  in  evidence,  the  Court 
has  no  right,  without  distinctly  deciding  whether  it  is  or 
is  not  proved  to  be  g^enuinc,  to  decline  to  receive  it  far 
the  mere  greneral  reason  that  it  may  possibly  or  pn> 
bably  be  a  forgery. 

Macpherson,   J.~  Ok   further   considera- 
tion, it  appears  to  us  that  we  ought  to  ha^e 
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let  aside  ihe  jodgment  of  the  Lower  Appel- 
Itte  Coart,  and  remanded  this  case  for 
le-trial. 

One  great  point  of  contention  between  the 
.-puties  has  been  the  reception  in  evidence  of 
^Xttizm  measurement- chittahs  or  a  certain 
diiuah  on  which  the  plaintiif  relied  very 
mcli.  The  Lower  Appellate  Court  does  not 
«]r  distinctly  whether,  on  the  whole  evidence 
Wfoe  it,  it  does  or  does  not  consider  the  chit- 
tahs  to  be  genuine,  but  merely  in  a  vague  and 
leocral  manner  declares  that  it  Is  not  safe  to 
let  on  such  chittahs,  upon  the  general  prin- 
^ple  that  they  are  often  ontrustwonhy,  be- 
^nse  prepared  by  an  Ameen  who  has  been 
Iribed  by  one  or  other  of  the  parties  interest- 
id.  It  may  be  that  sometimes  such  chittahs 
irortbless  and  untrue,  because  prepared 
Ameens  who  have  been  bribed ;  and  it  is 
lite  proper  that  the  Court,  before  receiving 
iod  acting  upon  chittahs,  should  see  whe- 
fter  the  particular  chittahs  relied  on  are 
jpmiine.  But  the  Court  is  bound  to  arrive 
lH  a  conclnsion  upon  the  question  of  the 

Eiineness  of  the  chittahs,  on  a  due  consi- 
tion  of  all  the  evidence  before  it,  and 
Ae  Court  has  no  right,  without  distinctly 
ikciding  whether  the  particular  chittah  ten- 
dered in  evidence  is  or  is  not  proved  to  be 
genQine,  to  decline  to  receive  it  for  the 
nere  general  reason  that  it  may  possibly  be 
Use,  as  the  Ameen  who  prepared  it  very 
likely  was  bribed. 

\  chittah  may  be  good  evidence,  or  it  may 
Mt;  but  the  Court  must  decide  distinctly 
whether  it  is  or  is  not,  and  should  give  its 
ttasons  for  rejecting  it,  if  it  does  reject  it. 

Further,  it  is  evident  upon  the  face  of  the 
jwlgment  of  the  first  Court  that  there 
was  an  enhancement-suit  brought  by  the 
leinindar  against  the  lessor  of  the  plaintiff. 
But  the  decree  in  that  suit  does  not  appear 
t>be  on* the  record,  and  it  is  impossible  to 
decide  the  case  properly,  without  knowing 
P«ciscly  what  that  decree  is,  and  the  bearing 
which  it  has  upon  the  respective  positions  of 
d«  parties. 

We  roust  know,  too,  whether  the  lands  to 
which  that  decree  relates  correspond  with 
those  which  are  the  subject  of  the  present 
ait. 

In  re-trying  the  case,  an  opportunity  should 
DC  given  to  the  plaintiff  of  ^putting  in  the 
decree  and  proceedings  in  the  enhancement- 
suit  referred  to  by  the  Court  of  fust  in- 
*ance;  and  the  Court  must  decide  the 
^  after  re-considering  all  the  evidence  on 
w  record.  • 

Vol.  X. 


The  1 6th  August  i368. 

Preseni  : 

The  Hon.ble  L.  S.  Jackson  and  F.  A. 
Glover,  fudges. 

Jurisdiction  —  Cesses  —  Rent-suits  ~  Ex-parte 
judgments— Evidence. 

Case  No.  2399  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  22nd  July  186'jy  affirm- 
ing a  decision  passed  by  the  Assistant 
Commissioner  of  that  District,  dated  the 
22nd  February  t86y, 

Orjoon  Sahoo  (Plaintiff),  i4^/^//a;i/, 

versus 

Anund  Singh  and  another  (Defendants), 

Respondents. 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellant. 

No  one  for  Respondents. 

Act  X.  of  1S59  fin'ves  Revenue  Courts  no  jurisdiction 
I  in  suits  to  recover  cesses  over  and  above  the  rent. 

A  judgment  adduced  as  evidence  is  not  to  l>e  rejected 
merely  on  the  ground  of  its  having  lieen  ex^parte, 

A  tenant  adjudged  to  pay  a  particular  cess  or  de- 
mand in  a  particular  year  is  not,  therefore,  compelled  to 
pay  it  for  ever. 

Jackson,  J, — This  special  appeal  is  by 
the  plaintiff  in  an  Act  X.  suit.  His  objec- 
tion is  that  the  Courts  below  have  refused 
to  allow  him  certain  cesses  called  Bukoomat, 
which  he  included  in  his  plaiift  over  and 
above  the  rent  from  the  ryot.  He  complains 
that  the  evidence  which  he  adduced  has  been 
rejected  by  the  Lower  Appellate  Court  on 
insufficient  grounds.  It  appears  to  me  that 
whatever  evidence  the  plaintiff  might  have 
produced  in  this  case,  he  ought  not  to  have 
been  allowed  to  recover  the  cess  in  question. 
The  suit  is  under  Act  X.  of  1859.  That 
Act  gives  the  Revenue  Courts  jurisdiction 
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^  in  suits  for  arrears  of  rent,  not  in  suits  to  re- 
cover additional  cesses.  Moreover,  I  am  at 
a  loss  to  know  how  the  plaintiff  could  be  en- 
titled to  recover  from  the  ryot  anything 
beyond  his  rent,  except  on  the  ground  of 
some  express  contract  to  pay  it.  The  judg- 
ment which  the  plaintiff  adduced,  and  which 
the  Judicial  Commissioner  rejected  on  the 
ground  that  it  is  an  ex-parie  decision,  is,  no 
doubt,  not  to  be  impugned  on  that  ground  ; 
but  it  is  certainly  no  conclusive  evidence  as 
to  the  defendant's  liability  to  pay  the  cesses 
claimed  in  the  present  suit.  It  does  not 
follow  that,  because  the  defendant  had  been 
adjudged  to  pay  a  particular  cess  or  other 
demand  in  a  particular  year,  he  should, 
therefore,  be  compellable  to  pay  it  for  ever. 

The  special  appeal  is  dismissed. 

Glover,  J, — 1  am  quite  of  the  same  opi- 
nion. 
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The  17th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chie/ 
Jusiicej  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Jurisdiction  —  Suit  to  recover  huts  or  their 

value. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore, 

Rohiny  Kant  Ghose,  Plaintiffs 

versus 

Mahabharuth  Nag  and  others,  Defendants. 

Where  a  judgrment-creditor  purchases  hots  sold  in 
execution  of  his  decree,  and,  not  being  allowed  to  re- 
move them,  sues  to  recover  the  huts  or  their  value,  his 
suit  is  not  cognizable  by  a  Small  Cause  Court. 

Case, — This  is  an  action  brought  by  the 
plaintiff  as  auction-purchaser  to  recover 
from  the  defendants  the  thatched  huts  pur- 
chased by  him  or  their  value,  under  the  cir- 
cumstances mentioned  in  the  plaint,  which 
run  as  follows : — 

"  This  is  a  suit  for  the  recovery  of  Rupees 
*|30,  which  is  due  to  plaintiff  on  account  of 
**  the  huts  as  the  price  thereof,  purchased  by 
*'  him  at  an  auction-sale.  Plaintiff,  in  execu- 
"tion  of  decree  No.  131 1  of  i866  of  this 
"Court  against  Mahabharuth  Nag  and  others, 
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caused  attachment  of  the  three  huts  as  per 
schedule  annexed  at  foot  of  the  plaint,  and 
having  purchased  them  at  the  auction  held 
of  the  huts  on  the  14th  Joist  1274,  for 
Rupees  19-13,  by  giving  credit  <rf  this  sum 
in  the  amount  of  the  decree,  went  to  break 
and  bring  away  the  huts  on  the  20th  J<M8t« 
when  the  defendants  did  not  allow  him  tods 
so ;  and  as  the  hats  remained  in  the  de* 
fendants'  occupancy,  the  plaintiff  now  seeks 
to  recover  the  huts  or  the  value  thereof**' 

One  of  the  defendants,  as  regards  one  of  the 
huts,  pleads  property  in  himself,  and  as  re- 
gards the  other  two  huts  net  guilty ;  and  the, 
two  other  defendants  plead  not  guilty. 

Although   no  question    was    raised    lfail!( 
this    .suit    was    cognizable  by    this    Coort* 
I,  of  my  own  motion,  took  the  objection,  as  it 
appeared  to  me  that  the  suit  did  noi  fsl 
within  the  de6nition  of  personal   propei^ 
in  the  sense  in  which  that  term  is  ased  sil. 
Section  6,  Act  XI.  of  1865.     T,  therefore,  did 
not  enter  into  the  merits  of  the  case,  bm 
as  it  is  urged  by  the  plaintiff's  pleader  that' 
actions  like  the  present   have  been  enter 
tained  by  my  predecessors,  I  think  it  pro* 
per  to  refer  the  question  for  the  decistoa.' 
of  the  High  Court. 

For  the  title  of  chattels  personal,  S^ 
Edward  Coke  gives  the  choice  of  two  rea^ 
sons :  *'  Because  for  the  most  part  tbcj 
'*  belong  to  the  person  of  man,  or  else  fw 
"  that  they  are  to  be  recovered  by  personal 
'*  actions,"  and  the  hooks  point  out  that  chat- 
tels personal  or  moveable  consist  first  of 
inanimate  things,  as  goods,  plate,  money, 
jewels,  implements  of  wear,  garments,  and  the 
like,  or  vegetable  productions,  as  the  fruit  or 
other  parts  of  a  plant  when  severed  from  the 
body  of  it,  or  the  whole  plant  of  itself  when 
severed  from  the  •  ground  ;  and  under  ihc 
same  division  of  moveables  are  also  arranged 
such  animals  as  are  domestic,  as  horses,  kine, 
sheep,  poultry,  and  the  like. 

There  are,  however,  some  kinds  of  cboses 
in  possession  which  form  exceptions  to  the 
general  rule.  These  consist  of  certain  chat- 
tels so  closely  connected  with  the  land  that 
they  partake  of  its  nature,  pass  along  with  it 
whenever  it  is  disposed  of,  and  descend  along 
with  it,  when  undisposed  of,  to  the  heir  ik 
the  deceased  owner.  The  chattels  which 
thus  form  exceptions  are  title-deeds,  heir-  ' 
looms,  fixtures,  chattels,  vegetable,  and  ini-  \ 
xsi^^fene  nafurie. 

By  the  rules  of  the  common  law  of  Eog- 
land,   %io   larceny  could  be  committed  of 
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dungs  that  adhere  to  the  freehold,  as  corn, 
fiaas,  tree$,  and  the  like,  or  lead  upon  a 
;]mse,  but  the  severance  of  them  was  merely 
4  trespass.  These  things  were  parcel  of  the 
^  estate,  and  therefore,  when  they  con- 
Ihued  so,  could  not,  by  any  possibility,  be 
ike  subject  of  theft,  being  absolutely  tixed 
WA  immoveable,  and  if  they  were  severed 
\if  Tiolence,  so  as  to  be  changed  into  move- 
es,  and  at  the  same  time  by  one  and  the 
e  continued  act  carried  of!  by  the  person 
severed  them,  they  could  never  be  said 
be  taken  from  the  proprietor  in  this  their 
ly-acquired  sta*e  of  mobility,  which  is 
ntial  to  the  nature*  of  larceny,  being 
k%r,  as  such,  in  the  actual  or  constructive 
sioD  of  any  one  but  him  who  com- 
ted  the  trespass.  He  could  not  in  strict- 
be  said  to  have  taken  what  at  that  time 
the  personal  goods  of  another,  since  the 
act  of  taking  was  what  turned  them 
personal  goods,  l^ut  if  the  thief  severs 
at  one  lime,  whereby  the  trespass  is 
pleted,  and  they  are  converted  into  per- 
chattels  in  the  constructive  possession 
him  on  whose  soil  they  are  left  or  laid, 
comes  again  at  another  time  when  they 
so  turned  into  personalty,  and  takes 
ni  away,  it  is  larceny  at  the  com- 
law;  and  so  it  is,  if  the  owner  or 
\y  one  else  has  severed*  them. — Stephens' 
mmentaries,  and  edition,  pp.  i8o  and 
Iti. 

SimilaTly,  theft  in  the  Indian  Penal  Code 
Jidefined  as  follows  :— 

Sicti^n  jjS, — '•  Whoever,  intending  to 
Uke  dishonestly  any  moveable  property 
**oat  of  the  possession  of  any  person  without 
''that  person's  consent,  moves  that  property 
"  in  order  to  such  taking,  is  said  to  commit 
"tbefi. 

"  Exptanaiion  /, — A  thing,  so  long  as  it 
"is  attached  to  the  earth  not  being  moveable 
''property,  is  not  the  subject  of  theft,  but  it 
"becomes  capable  of  being  the  subject 
"of  theft  as  soon  as  it  is  severed  from  the 
"caith. 

*  Explanalion  2, — A  moving  effected  by 
"the  same  act  which ' effects  the  severance 
"may  be  a  theft." 

And  Section  22nd  of  the  sjBd  Code  gives 

a  definition  of  moveable  property  as  fol- 
lows:— 

The  words  *  moveable  property '  are  in- 
"  tended  to  include  corporeal .  prop Aty  of 


"  every  description,  except  land  and  things 
''attached  to  the  earth  or  permanently 
"fastened  to  anything  which  is  attached 
"to  the  earth." 

1  find  that,  in  the  case  of  George  Meares  vs^ 
Ekobur  Sheikh,  page  29,  .Sutherland's  Rul- 
ings on  References  from  Small  Cause  Courts* 
Bayley  and  Morgan,  JJ.,  held  that  mat 
huts  of  ryots  in  this  country  are,  according 
to  law,  moveable  property,  but  the  question 
whether  such  huts  were,  in  fady  moveable 
or  immoveable,  was  not  a  question  referred 
to  their  Lordships.  As  regards  execution, 
this  may  be  true,  as  Atkinson  on  his  work  on 
Sheriff  Law,  speaking  of  what  can  be  seized 
under  a  fieri  facias ^  says  at  page  173 : 
"  Again  of  chattels,  some  go  to  the  executor^ 
"  and  some  to  the  heir.  As  regards  execu* 
"  tion,  this  would  seem  to  be  a  mere  nomin^ 
"ill  division :  the  distinction  would  seem  to 
"  be  not  between  such  as  go  to  the  executor 
"and  such  as  go  to  the  heir,  but  between 
"  such  as  are  capable  of  sale  and  such  as  are 
"  not  so." 

It  appears  to  have  been  at  one  time  the 
practice  in  the  Calcutta  Court  of  Small 
Causes  to  seize  tiled  and  thatched  huts,  but 
it  is  not  now  the  practice  to  do  so,  probably 
owing  to  the  word  "goods"  only  having 
been  introduced  in  Section  69  of  Aft  IX.  of 
1850. — See  Temples  Practice,  p.  116. 

In  the  case  of  Thakoor  Chunder  Pramanic 
and  others  versus  Ram  Dhone  Bhuttacharjee, 
page  229,  W.  R.,  Vol.  6,  it  was  held  by  my 
I-ord  the  Chief  Justice,  delivering  the  judg- 
ment of  the  Full  Bench,  that  the  maxim  qui 
quid  plantatur  solo  iolo  cedit  has  no  appli. 
cation  in  India.  His  Lordship  said:  "We 
"  think  it  clear  that,  according  to  the  usages 
"  and  customs  of  this  country,  buildings  and 
"other  such  improvements  made  on  land  do 
"  not,  by  the  mere  accident  of  their  attachment 
"  to  the  soil,  become  the  property  of  the  owner 
"of  the  soil;  and  we  think  it  should  be  laid 
"  down  as  a  general  rule  that,  if  he  who  makes 
"  the  improvement  is  not  a  mere  trespasser, 
"but  is  in  possession  under  any  bond  fide 
"title  or  claim  of  title,  he  is  entitled  either 
"  to  remove  the  materials,  restoring  the  land 
"  to  the  state  in  which  it  was  before  the  im- 
"  provement  was  made,  or  to  obtain  compen- 
"  sation  for  the  value  of  the  building,  if  it  is 
"allowed  to  remain  for  the  benefit  of  the 
"owner  of  the  soil — the  option  of  taking 
"  the  building  or  allowing  the  removal  of  the 
"  material  remaining  with  the  owner  of  the 
"  land  in  those  cases  in  which  the  building  is 
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,  *'  not  taken  down  by  the  bailder  during  the 
''  continuance  of  any  estate  he  may  possess/' 

^  It  is  alleged  in  the  plaint  that  defendants 
will  not  allow  the  plaintiff  to  break  and 
bring  away  the  huts ;  it,  therefore,  becomes 
necessary  to  enquire  what  is  the  proper  form 
of  action  to  be  adopted  for  the  recovery  of 
the  huts  or  their  value,  and  whether  the 
suit,  as  laid  in  the  plaint,  is  maintainable  in  a 
Small  Cause  Court,  or  in  the  ordinary  Civil 
Court. 

It  cannot  be  contended  that  trover  or 
detinue  is  maintainable,  as  the  former  is  con- 
fined to  the  conversion  of  goods  or  personal 
chattels,  and  it  does  not  lie  for  fixtures 
€0  nomine;  and  the  latter  is  the  only 
remedy  by  suit  at  law  for  the  recovery  of  a 
personal  chattel  in  specie ;  nor  can  it  be  said 
that  trespass  is  maintainable,  as  there  has 
been  no  unlawful  taking  or  injur}'  to  the  huts ; 
and  if  the  huts  are  not  considered  personal 
property,  trespass  likewise  is  not  maintain- 
able, as  the  plaint  shows  that  the  plaintiff 
never  had  actual  or  constructive  possession 
of  the  huts.  I,  therefore,  think  that  the 
plaintiff's  remedy  is  by  action  of  ejectment 
in  the  ordinary  Civil  Courts,  as  it  appears  to 
me  that  Section  6  of  Ad  XI.  of  1865,  when 
speaking  of  personal  property,  contemplates 
goods  and  chatiels  for  which  personal  ac- 
tions will  lie,  and  does  not  contemplate  things 
attached  to  the  earth  or  permanently  fastened 
to  anything  which  is  attached  to  the  earth. 
The  plaintiff*s  suit  has  accordingly  been  dis- 
missed, subject  to  the  opinion  of  the  Hon'ble 
the  Judges  of  the  High  Court. 

The  judgment  of  the  High  Court  was  deli- 
vered as  follows : — 

Peacock,  C  y.— We  think  that  the  Small 
Cause  Court  Judge  properly  held  that  the 
suit,  as  laid,  did  not  appear  to  fall  within  the 
cognizance  of  the  Small  Cause  Court.  It 
was  brought  for  not  allowing  the  plaintiff 
to  remove  the  huts,  in  consequence  of 
which  the  plaintiff  sought  to  recover  the 
huts  or  the' value.  If  the  huts  belonged  to 
the  ]udgment*debtor,  and  were  in  his  pos- 
session, and  the  plaintiff  was  put  into  pos- 
session of  them  by  the  officers  of  the  Court, 
and  the  defendant  afterward,  without  any 
right,  took  possession,  and  forcibly  prevented 
the  plaintiff  from  pulling  them  down,  he 
might  be  liable  to  an  action  for  damages. 
Nothing  of  the  sort,  however,  was  stated  in 
the  plaint. 


The  17th  August  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7..  ChieJ 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

A  tehsildor  not  a  aenrant^CUuise  2,  Scctifia  i, 

Act  XIV.,  X859. 

Reference  to  the  High  Court  by  the  Jvigt 
of  the  Small  Cause  Court  at  Midnafort. 

Oroon  Chunder  Mundul,  Plaintiff. 

versus 
Romanath  Rukheet,  Defendant, 

No  one  for  Plaintiff. 

Baboo  Ashootosh  Dhur  for  Defendant, 

A  tehsildar  is  not  a  '*  servant "  within  the  meafn; 
of  Clause  2,  Section  1  of  Act  XIV.  of  1S59. 

Case. — This  suit  was  brought  to  recover 
arrears  of  salary,  &c.,  due  to  the  plaintiff 
on  engagement,  dated  22nd  Kartick  ii"}. 
by  which  defendant  employed  him  as  a  tchal- 
dar  or  collector  of  rents  with  special 
powers,  and  with  the  stipulation  for  payment 
of  a  salary  of  Rupees  7  and  a  contingeitf 
allowance  of  eight  annas  per  mensem. 

Plaint  stated  that  plaintiff  was  eraploved 
as  tehsildar  for  the  period  of  one  year  to 
months  and  24  days.,  commencing  from  the 
22nd  Kartick  1273  (corresponding  with  the 
5th  November  1865),  and  ending  with  the 
15th  Ashar  1275  (which  corresponds  nith 
the  28th  September  1867),  after  which  dale 
plaintiff  gave  up  his  post,  because  his  sahiv, 
&c.,  were  not  paid  regularly;  and  iIbJ 
he  has  received  only  Rupees  78-2  out  of 
Rupees  171  due  at  the  stipulated  rate 
of  the  full  service,  wherefore  he»sues  for 
the  arrears,  Rupees  92-14. 

The  engagement  of  the  22nd  Kartick 
1273,  executed  by  defendant  in  exchange  for 
plaintiff's  kubooleut,  was  to  the  following 
effect : — 

"  In  compliance  with  your  request,  yoa 
are  hereby  appointed  tehsildar  of  Monscu 
Dhunmapal,  &c.,  in  Pergunnah  Jamboneci 
in   the  place   of  the   dismissed  tehsildar  | 
Bindabun  Cltunder  Kuran.    You  are  dirert- 
ed  to  perform  your  duties  according  lo  "»« 
terms  of  your  kubooleut;  you  will  <^Q  P^. 
thing  that  is  unlawful  against  an  ordcS' 
Whenever  necessary,   you  will,  vith  ^ 
perniission,  bring  actions,  &c.,  against  » 
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"  ryots«  and  recover  the  rents  due  from  them. 
"  Vou  will  receive  a  salary  of  Rupees  7, 
'^  and  a  contingent  allowance  of  8  annas  per 
"  mensem  on  account  of  tobacco,  light,  and 
**  (Xber  charges." 

Plaintiff,  when  examined  by  me,  added 
that  the  arrears  claimed  were  due  for  the 
period  of  one  year  and  10  days  from  the  4th 
Assin  1275,  or  zSih  September  1867,  so  that, 
this  suit  having  been  preferred  on  the  1 5th 
May  1868,  the  portion  of  the  claim  for  the 
7  months  and  27  days,  from  i8th  September 
1866  to  15th  May  1867,  falls  beyond  the 
term  of  one  year  from  date  of  institution  of 
the  suit,  and  the  remainder  (for  the  4  months 
tnd  13  days  subsequent  to  the  15  th  May 
1867)  falls  within  one  year,  whilst  the 
whole  claim  comes  within  three  years  com- 
puted from  the  same  date.  ' 

It  was  objected  in  defence  that  this  action  is 
one  to  recover  the  wages  of  a  servant  to  which 
Clause  2,  Section  i,  Act  XIV.  of  1859^ should 
apply,  and  that,  consequently,  that  portion  of 
the  claim  which  falls  beyond  one  year  calcu- 
Lued  from  the  date  of  institution  of  the  suit 
is  birred  by  lapse  of  time. 

The  question  on  which  I  solicit  the 
Uon'ble  Court's  opinion  is :  **  Whether  the 
Kmitaiion  of  one  year  prescribed  in  Clause 
2,  or  that  of  3  years  under  Clause  9  or  10^ 
Section  I  of  Act  XIV.  of  1859,  is  applicabl' 
to  this  suit."  ^ 

In  support  of  his  argument,  defendant'^ 
pleader  cited  the  Hon'ble  Court's  decision^ 
of  the  23rd  February  1866,  on  the  reference 
by  the  Judge  of  the  Small  Cause  Court  of 
Kooshteah  in  the  case  of  Nobin  Chunder 
Mnjoomdar    i*€rsus    Mr.     F.    J.    Kenny,* 
Wyman's  Reporter,  Vol.  I.,  Part  V.,  page  15-; 
but  the  circumstances  of  that  case  do  not 
seem  to  roe  to  be  analogous  to  those  of  the 
present,  inasmuch   as    there   was  no  such 
engagement  with  the  plaintiff  in  that  case 
as  there  was  with  the  present  plaintiff ;  and 
considering  the  terms  of  that  engagement 
ftnd    the    responsibility    thereby    imposed 
00  plaintiff,  I  cannot   persuade  myself  to 
believe  that  he  belonged   to  that   class  of 
domestic  or  menial  servants  to  whom  evi- 
dently the  term  "  servant "  in  Clause  2,  Sec- 
tion I,  Act  XIV.,  refers,  coupled  as  that  term 
t»  with  ihe  words  *'  ariizans  or  laborers.'' 
Indeed,  a  similar  view  of  the    Clause   in 
question  was  pronounced  to  be  correct  by 
His  Lordship  the  Chief  Justice,  in  the  later 
>v%  ol  the    Hon'ble  Court,   dated   25th 

•  Sff  3  W.  R.,  S.  C.  Court  Ref.,  f,  3. 


August  1866,  on  the  reference  by  the  Judge 
of  the  Small  Cause  Court  of  Santipore,  in  th^ 
case  of  Nitto  Gopaul  Ghose,  a  mooktear, 
T)ersus  Mr.  A.  B.  Mackintosh,!  Wyman's 
Reporter,  Volume  II.,  Part  V ,  page  16,  and 
this  last  ruling  is,  in  my  opinion,  applicable  to 
the  present  suit. 

There  is,  it  is  true,  more  or  less  distinction 
or  difference  between  the  position  or  office  of 
a  mooktear  and  the  position  or  office  of  a 
tehsildar,  but  there  was  a  written  engagement 
with  the  plaintiff  in  this  case  similar  to 
the  engagement  with  the  plaintiff  in  the 
other,  and  though  the  engagement  with  the 
present  plaintiff  was  executed  on  plain  paper, 
that  defect  has  been  remedied  by  the  pay- 
ment of  the  prescribed  duty  and  penalty,  and 
the  deed  must  be  held  to  be  as  good  a  writ- 
ten contract  as  that  in  the  case  of  the  mook- 
tear, whilst  in  both  the  engagements  there 
was  the  same  distinct  contract  or  stipula- 
tion for  the  payment  of  a  final  rate  of  salary  per 
month. 

Finding,  therefore,  that  the  limitation  of  3 
years  under  Clause  9  or  10,  Section  i,  Act 
XIV.  of  1859,  is  applicable  to  this  suit,  I 
have  awarded  a  decree  in  full  of  plaintiff's 
claim,  contingent  on  the  decision  of  the 
Hon'ble  Court  on  this  reference,  which  is 
made  on  the  application  of  defendant's 
pleader. 

Judgment  of  Ihe  High  Court. 

Peacock,  C.  J. — It  appears  to  us  that 
a  tehsildar  is  not  a  servant  within  the  mean- 
ing of  Clause  2,  Section  1  of  Act  XIV.  of 
1859,  *"^  ^^^^»  consequently,  the  suit  is  not 
barred. 


The  17th  August  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Joint  claims— Limitation  —  Evidence  of  defend- 
ant—Evidence  to  execution  of  a  document 

Case  No.  426  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Chittagong, 
dated  the  Jth  December  iS6jy  reversing  a 
decision  passed  by  the  Moonsiff  of  Seeta- 
koond,  dated  the  isth  June  1867. 


t  Sec  6  W.  R.,  S.  C.  Court  Ref.,  p.  11. 
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Ram  Comul  ChuckerbuUy  (one  of  the  De- 
*  fend  ants),  Appellant, 

'versus 

Mund  Ram  Coolal  and  another  (PlaintifTs), 

Respoiulents, 

Baboo  kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Where  the  plaintiffs  in  a  suit  put  forward  a  joint 
claim,  it  is  not  enoui^h  that  one  of  them  makes  out  his 
title  ;  the  suit  should  be  dismissed  unless  the  yotn/ claim 
is  established. 

Similarly,  when  the  question  of  limitation  is  raised 
in  such  a  case,  the  plaintiffs  must  satisfy  the  Court 
that  there  has  been  joint  enjoyn)ent  of  the  property  by 
themselves  or  their  respective  p'redecessors  within  the 
period  of  limitation. 

There  is  no  rule  of  law  prohibiting  a  Court  of  justice 
from  receiving  the  evidence  of  a  defendant  in  favor  of 
his  co-defendant. 

The  best  evidence  in  support  of  a  deed  of  ^ift  are 
the  witnesses  to  its  execution  or  its  custody  ;  it  is  not 
necessary  to  support  it  by  documentary  evidence. 

Phear,  /.  -We  think  that  there  has  been 
an  entire  mis-trial  of  this  case  in  the  Lower 
Appellate  Court.  In  the  first  place,  it  is 
clear  that  the  question  of  limitation  was 
raised  before  the  Principal  Sudder  Ameen, 
for  he  deals  with  it  and  decides  it ;  but  in 
so  doing,  he  undoubtedly  has  neglected  to 
enquire  fully  into  matters  necessarily  in- 
volved in  that  issue.  He  ought  not  to  have 
confined  his  attention  to  the  date  of  the 
alleged  deed  of  gift  to  the  defendants ;  he 
ought  also  to  have  satisfied  himself  whether, 
before  that  deed  of  gift,  supposing  it  to  be 
genuine,  there  had  been  joint  enjoyment  by 
Soodharam  and  Ramdyal  within  a  period  of 
12  years  antecedent  to  the  institution  of  the 
suit. 

Again,  with  regard  to  the  chittah  which 
the  Principal  Sudder  Ameen  has  treated 
as  if  it  were  the  title-deed  of  the  plaintiffs, 
he  has  contented  himself  with  relying  upon 
evidence  as  to  its  authenticity,  which  really 
is  quite  insuflUcient  for  the  purpose.  Whe- 
ther or  not  there  is  better  evidence  on  the  re- 
cord, we  have  not  been  informed. 

Further,  the  Principal  Sudder  Ameen  ap- 
pears to  us  ta  have  committed  very  griev- 
ous error  in  the  way  in  which  he  has 
dealt  with  the  testimony  given  by  the  co-de- 
fendants of  the  special  appellant.  He  seems 
t)  think  that,  because  these  persons  are,  as 
he  says,  in  the  category  of  defendants  in  the 
case,  therefore  their  evidence  is  necessarily 
SJspicious,  and  ought  not  to  be  taken  in 
favor  of  their  co-defendant.  Now,  no  mis- 
take can  be  really  much  greater  than  this. 


If  any  rule  of  practice  of  this  kind*  obtained, 
it  would  be  in  the  power  of  the  plaintiff  hi 
any  case  to  entirely  destroy  all  the  oal 
testimony  which  the  defendant  could  bring 
forward,  by  the  simple  device  of  making  all 
his  witnesses  defendants  in  the  case,  and  it 
might  be  well  worth  the  plaintiffs  while  to 
do  so  even  at  the  risk  of  having  his  snit  dis- 
missed with  costs  as  against  all  these.  Bat, 
in  truth,  there  is  no  such  rule.  Possibly  the 
Principal  Sudder  Ameen  had  in  his  mind, 
when  he  wrote  this  judgment,  that  the  written 
statement  of  one  of  the  defendants,  while  it  is 
very  good  evidence  against  himself,  could  mx 
be  used  either  for  or  against  a  co-defendant 
But  this  is  a  very  different  thing  from  saying 
that  the  evidence  of  the  man  himself  givco 
upon  oath  or  solemn  affirmation  is  not  to  be 
received  in  a  Court  of  justice  for  as  much 
as  it  is  Intrinsically  worth,  relative  to  the 
merits  of  the  case,  merely  because  he  i:i  a 
defendant  in  the  case. 

The  Principal  Sudder  Ameen  also  hid 
down  that  it  was  incumbent  upon  the  defend- 
ant, in  order  to  prove  his  deed  of  gift,  to 
produce  some  other  documentary  evidence 
in  support  of  it.  And  he  complains  that 
instead  of  documents  the  defendant  has  only 
brought  to  support  it  six  witnesses !  We 
are  quite  unable  to  understand  this  reason- 
ing. If  every  document,  in  order  to  be  avail- 
able as  evidence  in  a  Civil  Court,  requires 
to  be  supported  by  another  document,  it  is 
obvious  that  the  series  would  be  never-end- 
ing, for  we  suppose  this  second  document 
must  again,  for  the  same  reason,  be  supported 
by  another  document,  and  so  on,  ad  infnv 
turn.  Really  a  proposition  of  this  kind  is 
almost  too  absurd  to  be  put  forward  with 
any  degree  of  seriousness,  and  we  repeat 
that  we  are  quite  unable  to  understand  what 
was  passing  in  the  mind  of  the  Principal 
Sudder  Ameen  when  he  refused  to  listen  to 
the  very  best  evidence  which  the  defendant 
could  in  truth  give  in  support  of  his  deed  of 
gift,  namely,  the  witnesses  who  could  speak 
to  its  execution  or  its  custody,  solely  on  the 
ground  that  there  was  no  document  to  sup- 
port it. 

On  the  whole,  it  seems  to  us  that  this 
judgment  of  the  Lower  Appellate  Coart 
is  so  defective,  both  as  regards  the  investi- 
gation of  the  issues  which  lay  before  the 
Court,  and  also  a%  regards  the  observance  of 
the  principles  which  ought  to  govern  a 
Court  of  justice  in  such  an  investigation, 
that  we  feel  obliged  to  reverse  the  decision 
of  the  Principal  Sudder  Ameen,  and  to  re- 
mand th^case  to  him  for  re-trial  upon  the 
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evidence  which  is  on  the  record.  In  re-try- 
ing the  case,  he  oaght  to  bear  in  mind  that 
the  suit  puts  forward  a  joint  claim,  and  should 
be  dismissed  unless  that  joint  claim  is  esta- 
blished. It  is  not  enough  that  one  of  the 
two  plaintiffs  should  make  out  title  to  the 
tanic.  And,  similarly,  in  enquiring  into  the 
Issoe  of  limitation,  he  must  satisfy  himself 
vhether  or  not  there  has  been  joint  enjoy- 
ment by  the  plaintiffs  or  their  respective 
predecessors  within  the  period  of  limitation. 
And  if  be  should  think,  after  giving  this 
point  consideraiion,  that  the  suit  is  not  bar- 
red, he  should  look  very  carefully  at  the  chit- 
tah  which  is  put  forward  by  the  plaintiff ;  he 
might  not  to  allow  it  to  be  evidence  in  the 
case,  unless  it  is  proved  either  by  witnesses 
who  saw  it  executed,  or,  if  nonesuch  are  avail- 
able, by  witnesses  who  can  speak  to  its  cus- 
tody. Above  all,  he  ought  to  see  whether  it  is 
really  a  title-deed  giving  a  right  of  property, 
or  whether  it  is  nothing  more  than  a  mere 


Mr,  C  Gregory  2ind  Baboo  Annund  Chunder 
Ghossal  for  Appellant.  • 

Bahoos  Romesh    Chunder  Miller  and   Shib 
Chunder  Challerjee  for  Respondents. 

Where  the  payer  ofa  hoondee  in  a  suit  to  recover  4he 
amount  of  the  same  made  four  persons  defendants, 
viz.t  the  drawer  and  the  acceptor  of  the  hoondce,  his 
own  endorsee,  and  a  party  whom  plaintiff  alleged  to  be 
the  principal,  whose  agent  was  the  drawer,  the  suit  was 
held  to  be  a  combination  of  four  suits  in  one,  not  to  be 
allowed  by  the  Civil  Courts. 

Phear,  J, — This  is  a  suit  brought  by  the 
payer  of  a  hoondee  to  recover  the  amount 
of  the  same,  and  he  makes  the  following  four 
persons,  defendants — the  drawer  of  the 
hoondee  Koran  Manjee,  the  acceptor  of  the 
hoondee  Kartick  Hazra,  Kunhya  Loll,  his 
own  endorsee  of  this  hoondee,  viz.,  the 
person  to  whom  he  had  endorsed  it,  but  who 
afterwards  re-conveyed  it  to  him,  and,  finally, 
the  person  who  has  been  treated  as  the 
principal  defendant,  Habeel  Beparee,  but 
whose  name  does  not  appear  upon  the  docu- 


,.  ,     .  .  -  .J  ment   at  all.      However,   the  plaintiff  says 

Ijcense  authorizing  an  act  to  be  done  upon    ^^^^  ^^^^^  ^^^^^^^  ^y^^  ^^^  ^^^^^,  ^^^  ^^^^^ 

the  lands  which  otherwise  would  be  an  act    ^^^  ^„  j^.^  ^^,^  ^^^^^^^^  ^^^  ^^^^^  j„  ^y^^ 
ot  trespass.  I  n^^^tter  solely  as  agent  of  Habeel  Beparee, 

The  two  issues  which  the  Court  will  have  and  that  he  is,  therefore,  entitled  to  treat 
before  it  will  be,yfrj/,  the  issue  of  limitation  ;  Habeel  Beparee  as  actual  drawer, 
and,  secondly,  whether  the  plaintiffs  have  i  We  think  that  we  ought  not  to  proceed  to 
made  oat  a  joint  title  to  the  tank  and  its  |  give  our  decision  in  this  case  without  re- 
banks,  which  are  the  subject  of  the  suit.  '  marking  that  the  combination  of  four  dis- 
Cosls  will  abide  the  event.  j  tinct  suits  in  one  is  an  occurrence  that  ought  ' 

j  not  to  have  been  allowed  to  take  place  by 

'  either  of  the  Lower  Courts,  and  it  is  observ- 

I  able  that  if  the  plaintiff's  case  be  a  correct 

The  I' th  August  1868.  lone,  two  out  of  the  four  defendants    are 

^  *  I  persons  against  whom  he  has  no  cause  of 

Present :  j  action  at  all.      If  Habeel  Beparee,  whom  he 

--  .  I  now  treats  as  the  principal  defendant,  and 

iw  Honble  J,  B.  Phcar  and  C.  Hobhoase, !  ^ho,  indeed,  is  the  only  person  that  appears 

fudges.  I  before  us  on  appeal,  is  liable  to  him  on  the 

hoondee,  then  Koran  Manjee  is  not  liable, 
Joinder  of  causes  of  action.  because  he  must  have  acted  as  agent  only. 

^       ^  f    QrQ  !  And  it  is  so  obvious  as  hardly  to  need  being 

case  wo.  377  ot  i«t)tt.  I  pointed  out,  that  Kunhya  1^11,  the  plaint- 

Special  Appeal  from  a  decision  passed  by  Ihe   l^'s  own  endorsee,  could  not  with  propriety 


Officialing  Judge  of  Shahabad,  dated  Ihe 
9fh  December  i86y,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
Ihai  District,  dated  the  16th  July  1867. 

Habeel  Beparee  (one  of  the  Defendants), 

Appellant, 


versus 


Choalmun  Mah  (Plaintiff)  and  another 
(Defendant),  Respondents.^ 


be  made  the  defendant  in  a  suit  by  the 
plaintiff  on  the  very  hoondee  which  he 
himself  endorsed  to  Kunhya  Loll,  unless,  of 
course,  the  endorsement  to  him  by  Kunhya 
was  a  re-endorsement  in  the  w^y  of  business, 
and  such  as  made  Kunhya  Loll  liable  to 
pay  the  plaintiff  the  amount  of  the  hoondee. 
But  this  is  not  suggested  for  a  moment.  In 
this  case,  Kunhya  Loll  simply  endorsed  back 
to  the  plaintiff,  in  order  that  the  plaintiff 
might  sue  upon  the  hoondee. 


* 
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The  19th  August  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitler,  Judges. 

Limitation  —  Adverse  possession  —  Joint  family 

property. 

Case  No.  393  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Princijpal  Sudder  Ameen  of  Beerhhoom, 
dated  the  2gth  November  i86j,  reversing  a 
decision  passed  by  the  Moomiff  of  that  Dis- 
trict, dated  the  2yth  November  1866. 

Brokobhanoo  Dossia  (Plaintiff),  Appellant, 

versus 

Huro  Soonduree  Dossia  and  others  (Defend- 
ants), Respondents, 

Baboo  Khettur  'Mohun  Mookerjee 
for  Appellant. 

Baboo  Luckhei  Churn  Bose  for  Respondents. 


A  Hindoo  widow  was  held  to  be  barred  by  limitation 
in  a  suit  to  recover  the  undivided  half  of  her  husband's 
estate,  of  which  she  had  allowed  the  defendant  to  re- 
main in  possession  for  more  than  12  years. 


Jackson,  J. — The  one  point  which  is 
decisive  in  this  case  is  that  the  plaintiff's 
suit  is  barred  by  limitation.  She,  having 
been  in  the  enjoyment  of  an  undivided  half 
of  her  husbar^d's  estate  since  the  death  of 
her  husband,  has  allowed  the  defendant 
to  remain  in  the  enjoyment  of  the  other 
undivided  half,  and  a  period  of  more  than 
12  years  has  expired.  It  is  quite  clear  that 
the  suit  now  to  recover  possession  of  the 
half  which  has  been  allowed  to  remain 
in  the  defendant's  hand,  upon  the  ground 
that  the  plaintiff  was  entitled  to  the  exclu- 
sive possession,  must  be  too  late.    That  being 


so,  there  can  be  no  other  point  in  this  case. 
The  decision  of  the  Lower  Appellate  Court 
must  be  affirmed,  and  the  special  appeal  dis- 
missed with  costs.  We  cannot  help  saying 
that  the  plaintiff  has  been  extremely  ill- 
advised  in  this  litigation  throughout. 


Act 
of 


The  19th  August  1868. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges. 

Attachment— Sections  23&,  259,  and 
VIII.,  iSsp— Service  of  process- 
Court's  officers. 

Case  No.  145  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sttdder  Ameen  of  Rajshahyt, 
dated  the  2gth  March  i86j. 

IndroChunder  Baboo  and  another (Plaintiff^j, 

Appellants, 

versus 

Mr.  Hamilton  Grant  Dunlop,  Manager  on 
behalf  of  the  Agra  and  Masterman's  Bani, 
and  others  (Defendants),  Respondents, 

Mr.  Lozve  and  Baboo  Kishen  Kishore  Ghost 

for  Appellants. 

Mr.  R.  T,  Allan  and  Baboo  Bhoivanee 
Churn  Dutt  for  Respondents. 

To  render  an  attachment  of  land  or  any  intemt  in 
land  effectual  so  as  to  render  a  subsequent  aJienatioa 
void  (with  reference  to  Sections  235,  239,  and  240  t\ 
Act  yill.  of  1S59),  the  several  processes  prescribed  ia 
Section  239  must  be  gone  through,  1.  e.,  (i)  the  writ- 
ten order  of  attachment  issued  under  Section  235  mmt 
be  read  aloud  at  some  place  on  or  adjacent  to  the  Ued 
or  property  attached ;  (2)  the  written  order  must  be 
fixed  up  in  some  conspicuous  part  of  the  Court-house : 
and  (3)  the  written  order  must  be  fixed  up  in  the  oifict 
of  the  Collector  of  the  ziliah  in  which  the  land  is  situated. 

Macpherson,  J. — 1  do  not  thinlc  it  is 
necessary  to  call  upon  the  respondents  to  sup- 
port the  judgment  of  the  Court  below,  because 
it  is  impossible,  upon  the  evidence,  to  hold 
that  the  attachment  was  made  in  the  man- 
ner prescribed  by  law  so  as  to  be  an  attach- 
ment within  the  meaning  of  Section  240  of 
Act  Vin.  of  1859.  It  is  clear  that  this  pro- 
perty was  not  attached  so  as  to  make  a  sub- 
sequent alienation  of  it  void.  Section  235 
of  the  Act  says :  "  Where  the  property 
"  shall  consist  of  lands,  houses,  or  other  im- 
"  moveable  property,  the  attachment  shall 
*'  be  made  by  a  written  order  prohibiting 
'*  the  defendant  from  alienating  the  property 
"  by  sale^gift,  or  in  any  other  way,  and  all 
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persons  from  receiving  the  same  by  pur- 
**  chase,  gift,  or  otherwise/' 

SeAion  239  says:  "In  the  case  of  lands, 
*honses,  or  other  immoveable  property, 
*lhc  written  order  shall  be  read  aloud  at 
same  place  on  or  adjacent  to  such  lands, 
hoases,  or  other  property,  and  shall  be 
fixed  up  in  some  conspicuous  part  of  the 
••  Court-house,  and  when  the  property  is 
land  or  any  interest  in  land,  the  written 
J*  order  shall  also  be  fixed  up  in  the  office  of 
"•the  Colleftor  of  the  zillah  in  which  the 
"land  may  be  situated."  And  then  Sedion 
(140  says :  "  After  any  attachment  shall  have 
been  made  by  aftual  seizure  or  by  written 
"order  as  aforesaid,  and  in  the  case  of  an 
aitachment  by  written  order  a/ier  it  shall 
^  have  bein  duly  inlimaied  and  made  knotvn 
in  manner  aforesaid^  any  private  alienation 
oi  the  property  attached,  whether  by  sale, 
gift,  or  otherwise,  and  any  payment  of  the 
debt  or  debts,  or  dividends  or  shares  to  thie 
''defendant  during  the  continuance  of  the 
aitachment,  shall  be  null  and  void." 

The  appellants  in  this  case  contend  that, 
before  the  mortgage  to  the  Agra  Bank,  they 
bd  attached  the  property,  and  that  the  mort- 
pge  is  consequently  void.  There  is  evi- 
dence that  a  written  order  prohibiting  the 
■fcnaiion  of  the  property  was  issued  ;  and  wc 
nay  lake  it  to  be  proved  that  that  order  was 
lead  aloud  at  some  place  on  or  adjacent  to  the 
tnds,  houses,  or  other  property  to  which  the 
order  related.  Hut  it  is  not  proved  that  the 
Wder  was  fixed  up  in  the  Court-house  or  in 
tbc  office  of  the  Colledor  of  the  zillah ;  on 
the  contrary,  there  is  the  positive  evidence  of 
^  nazir  and  of  the  decree- jaree  mohurrir 
^t  the  order  was  never  fixed  up  either  in 
^  Court-house  or  in  the  Collectorate.  Ujider 
tJicse  circumstances,  it  appears  to  me  that  the 
properly  was  not  duly  attached. 

The  dbjedion  is  by  no  means  a  technical 
<*jc£tion.  Theaffixing  the  notice  in  the  Court- 
**ouse  and  in  the  office  of  the  Collector  is  a 
w  more  certain  means  of  giving  information 
jo  the  parties  immediately  interested,  than 
ts  the  process  of  reading  the  notice  aloud  on 
^^  land  or  on  some  place  adjacent  to  it. 
A  man  can  always  arrange   so  as  to  keep 
himself  acquainted  with  all  notices  fixed  up 
>n  the  Court  of  the  Judge  or  the  Colledor 
0^  a  Distrid.   But  there  ca^j  be  no  certain- 
ly that  he  will  happen  to  hear  or  to  be  made 
acquainted  wiih   orders   which   are   merely 
read  aloud  on  his  land  or  on  some  place 
adjacent  to  it     In  the  case  before  us,  it  is 
Qot  proved  that  the  judgment-debto#  was  in 
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personal  possession  of  the  lands  which  were 
the  subject  of  attachment,  and  there  is  no-  * 
thing  whatever  to  show  or  to  lead  to  the  pre- 
sumption that  he  was  acquainted  with  the 
fact  of  the  order  of  attachment  having  been 
read  aloud  by  the  peon  who  was  sent  to  at- 
tach the  property.  The  probability  of  the 
judgment-debtors  having  known  that  the  at- 
tachment had  been  issued  would  have  been 
far  stronger  if  the  order  had  been  fixed  up 
in  the  Court-house  or  in  the  office  of  the 
Collector. 

Section  240  says  that  alienations  afta*  at- 
tachment are  to  be  void,  if  the  attachment 
or  the  written  order  "  shall  have  been  duly 
intimated  and  made  known  in  manner 
aforesaid.  ■  The  words  '•  manner  aforesaid  " 
relate  to  the  provisions  of  Section  239,  and 
when  two  out  of  the  three  methods  prescrib- 
ed by  that  Section  for  intimating  and  mak- 
ing known  attachments  have  been  wholly 
omitted,  it  cannot  possibly  be  said  that  the 
order  of  attachment  was  duly  intimated  and 
made  known  within  the  meaning  of  Section 
240. 

The  fact  that  the  attachment  was  not  duly 
intimated  or  made  known  has  not  been  shown 
to  us  to  have  been  owinq:  to  the  laches  or  de- 
fault of  the  appellant ;  for  the  process  having 
once  been  put  into  the  hands  of  the  officers 
of  the  Court  for  execution,  the  responsibility 
of  carrying  out  the  details  properly  clearly 
rested   with  them,   except  in   so  far  as  the 
appelhnts  may  have  been  bound  to  paint  out 
the   particular'  parcels  of   land   which    they 
wished  to  attach,  and  to  render  any  other 
reasonable   aid   which   was   in   their   power 
to   the   officers   who    had    to    execute    the 
process.     Section  223  of  Act  VIII.  of  1859 
enacts  that  *'  every  \varrant  for  the  execution 
*'  of  a  decree  shall  bear  ihe  date  of  the  day  on 
"  which  it  is  issued,  and  shall  be  signed  by 
"the.  Judge  and  sealed  with  the  seal  of  the 
"  Court,  and  delivered  to  the  nazir  or  other 
*'  proper  officer  of  the  Court.     A  day  shall 
"be  specified  in   the  warrant  on  or  before 
"  which  it  must  be  executed,  and  the  nazir  or 
*'  other  proper  officer  shall  endorse  upon  the 
*'  warrant  the  day  and  the  manner  in  which  it 
•*  was  executed,  or,  if  it  was  not  executed,  the 
"reason  why  it  was  not  executed,  and  shall 
*'  return   it    with   such   endorsement  to  the 
'*  Court  from  which  it  issued." 

We  have  it  from  the  mouth  of  the  nazir 
of  the  Court  of  the  Judge  of  Rajshahye,  not 
only  that  two  out  of  the  three  forms  necessary 
to  be  gone  throu:^h  to  perfect  an  attachment 
were  omitted  in  this  case,  but  that  it  used  to 
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be  the  practice  of  the  officers  of  the  Court 
'systematically  to  omit  these  forms  in  all  cases. 
We  have  seen  that  Section  222  directs  that 
every  warrant  for  the  execution  of  a  decree, 
wken  signed  by  the  Judge,  shall  be  delivered 
to  the  nazir  for  execution.  The  nazir,  how- 
ever, seems  from  his  evidence  to  consider  him- 
self t)nly  partially  responsible  for  seeing  that 
the  execution  is  properly  carried  out.  He 
nays :  "  If  any  notice"  (1  read  from  the  Judge's 
notes)  "has  to  be  affixed  in  the  Collector's 
"  office,  the  custom  always  is  to  send  it  to  the 
"  Collector  with  a  roobocaree.  The  roobo- 
"  caree  does  not  go  through  my  hands.  The^ 
**  decree-jaree  mohurrir  would  know  wheihera 
**  roobocaree  was  sent."  P'urther  on,  the 
nazir  says :  "  I  cannot  say  what  is  the  proper 
**  ivay^  according  to  the  lawj  for  attaching 
**  houses  and  lands.  No  written  order  was 
"  fixed  up  in  the  Court-house  regarding  the 
"attached  properly.  For  the  last  two  yeai s, 
"  notices  of  non-interference  have  been  issued. 
*'  Be/ore  that,  the  custom  was  to  attach,  as 
*' has  been  done  in  this  case,''  The  decree- 
jaree  mohurrir  alluded  to  was  also  examined 
as  a  witness,  and  he  declared  that  it  was  not 
the  custom  in  the  office  to  cause  notices  of 
attachment  of  land  to  be  fi.xed  up  in  the 
Court-house,  and  that  no  notice  regarding 
the  attachment  in  this  case  was  sent  to  the 
Collector's  office.  We  have,  on  the  one  hand, 
the  express  directions  of  Section  239  per- 
fectly clear  and  distinct,  so  that  any  man 
who  reads  the  words  can  understand  their 
meaning;  on  the  other  hand,  we  have  the 
practice  or  custom  of  the  Court  of  the  Judge 
of  Rajshahye. 

.  It  is  quite  inconceivable  that  the  nazir  of 
the  Court  should  venture  openly  to  say  he  does 
not  know  what  the  provisions  of  the  law  are 
as  to  the  mode  of  attaching  property.  If  the 
nazir  of  the  Court  does  not  know  how  pro- 
perty is  to  be  attached,  he  is  not  fit  for  the 
office  he  holds.  If  it  is  not  the  nazir's 
business  to  know  how  to  attach  property  in 
execution  of  a  decree,  the  question  arises, 
whose  business  is  it.^  Without  answering 
that  question  decisively  at  present,  or  ex- 
pressing any  opinion  as  to  who  is  the  indi- 
vidual specrally  to  blame  in  this  case,  I 
shall  merely  observe  that  one  who  under- 
takes the  office  of  nazir,  or  any  other 
important  executive  office  in  the  Court  of 
a  Zillah  Judge,  ought  to  bear  in  mind  that, 
by  accepting  the  post,  he  also  accepts 
certain  responsibilities,  and  that  it  is  quite 
possible  that  he  may  make  himself  personal- 
ly  liable  for    any  sums    of   money   which 


ought    to  have  been  realized  through   him/ 
but  which,  by  reason  of  his  culpable  igno- 
ranee  or  indifference  or  negled,  are  not  real- 
ized   by   him    under   a   warrant  which    has 
been  entrusted  to  him  for  execution.     The 
nazir  says  that  giving  notice  to  the  Coiledor's 
office   was   not   his   duty,   but    that   of  tbe-j 
decree-jaree  mohurrir.     What  the  precise  po- 
sition of  the  decree-jaree  mohurrir  may  be 
in  the  Court  of  the  Zillah  Judge,  I  am  not- 
prepared  to  say.     But  I  am  quite  prepared 
to  say  this,  that,  if  parties  get  proper  orders  of 
attachment  under  Sedion  235,  and  pay  the  ne- 
cessary fees,  and  those  orders  are  made  over  in 
the  ordinary  course  of  business  to  the  proper 
officers  of  the  Court  for  execution,  and  if  the 
execution  proves  fruitless,  through  no  defauft 
on  the  part  of  the  decree-holder,  but  merely 
through  the  gross  negled  of  the  officers  of  tfaie 
Court,  those  officers  are  personally  liable,  and 
can  be  compeUed  to  make  good  to  the  decree- 
holder  that  which  might  have  been  recover- 
ed  but  for  their  negligence,   if  the  negled 
can   be  brought  home   to   them.     It   is,  ta 
truth,  a  perfed  scandal  that  we  should  have 
before  us  the   evidence   (taken   within    the 
last  few  weeks)  of  a  nizir  and  a  decree-jaree 
mohurrir  of   an  important  distrift  like  Raj- 
shahye, the  one  of  whom  says  he  does  not 
know  in  what  manner  the  law  direfts  pro- 
perty to   be    attached    in    execution    of   a 
decree,  and    the  other  of  whom  seemingly 
ignores   the   existence   of   such   a  thing  as 
Adl  VIII.  of  1859,  and  says  it  was  not,  til! 
recently,  his  custom  to  fix  up   the   notices 
of  attachment  in  the  Colleftor's  office.     The 
proceedings   connected    with   the   execution 
of  decrees  are  worse  conduced  and  more 
procJuAive   of  abuses   than   any   other  pro- 
ceedings  in   our   Courts.     It  is   not  to  be 
wondered  at  that  such  should  be  the  case 
when  the  chief  executive  officers  of  a  Zillah 
Judge's  Court  are   found    coming  forward 
and  openly  professing  themselves  as  tgnoraot 
and  negligent,  as  the  nazir  and  decree-jaree 
mohurrir  in  this  case  themselves   say  they 
were.  • 

The  omission  and  negleft  of  duty  which 
have  occurred,  whoever  is  responsible  for 
them,  are  fatal  to  the  attachment,  and,  there- 
fore, I  think  this  appeal  must  be  dismissed  with 
costs.  The  appellant's  Counsel  urged  that, 
even  supposing  the  mortgage  to  the  Agra 
Bank  to  be  gootf,  still  the  equity  of  redemp- 
tion remains  liable  to  be  attached  and  sold. 
But  this  suit  is  not  one  framed  with  refer- 
ence to  the  equity  of  redemption ;  and  oar 
decisior^in  this  suit  does  not  affed  any  qaes- 
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)o  which  may  arise  as  to  the  equity  of 
lemption. 

Baykyy  y. — With  reference  to  Sections 
15,  239,  and  240  of  the  Code  of  Civil 
focedure,  I  am  of  opinion  that  the  three 
:csses,  viz.,  (i)  the  reading  aloud  of  the 
[oclamation  in  some  conspicuous  part  or 
adjacent  to  the  lands  attached  ;  (2)  the 
ting  of  notice  in  the  Collector's  office; 
(3)  affixing  the  notice  in  the  Court- 
must  be  all  three  done  in  order  to 
leran  attachment  effectual  as  an  injunc- 
against  alienation. 

is  quite  clear  from  the  evidence  of  the 
rers  of  the  Rajshahye  Court  in  this  case 

(be  niles  prescribed  by  the  Procedure 
ie  for  the  attachment  of  property  in  exe- 
ioQ  of  decree  have  not  been  observed,  and 

legally  there  has  been  no  attachment. 

1 1  would  remark  that  it  is  no  less  the  duty 

the  presiding  officer  than  of  his  subor- 

iies  to  observe,  and  cause  the  observance 

these  rules,   and  that  the  provisions  of 

Sections  above  cited  should  have  been 

icily  followed. 

|I  would  add  in  this  case  that,  although  no 
for  equity  of  redemption,  which  the 
liniiff  may  have,  can  be  no\\  decreed, 
luse  it  was  not  for  that  that  this  suit  has 
jn  brought,  still  this  decision  will  be  no 
to  such  a  claim. 

The  appeal  is  dismissed  with  costs. 


The  19th  August  1868. 

Present : 

le  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Judges, 

leotary  evidence  (copies  and  originals)— 
[oose-rent— Purchaser  at  sale  in  execution. 

Case  No.  2886  of  1S67. 

^ptdal  Appeal  /torn  a  decision  passed  by 
iht  Judge  of  East  Burdwan,  dated  the 
241^  July  i86y,  reversing  a  decision 
fdsud  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  14th  February 
1867,  '      • 

James  Fcgredo  (Defendant),  Appellant, 

versus 

Mahomed  Moddessur  and  others  (Plaintilh), 

Respondents.  ^ 


Messrs,  G,  C.  Paul  and  C.  Gregory  and 
Baboo  Taruck  Nath  Sein  for  Appellant. 

Baboo s  Onookool  Ch  under  Mookerjee,  Otool 
Chunder  Mookerjee,  and  Anund  Chunder 
Ghossal  for  Respondents. 

Though  a  copy  of  a  d<Kument  should  not  be  put  in  as 
evidence  when  the  original  itself  is  available,  yet  in  a 
case  in  which  a  copy  of  a  letter  was  filed  without  ob- 
jection in  the  Court  of  Hrst  instance,  and  the  writer  of 
the  letter  (one  of  the  defendants)  was  cross-examined 
as  to  it,  the  Lower  Appellate  Court  was  held  not  to  be 
justified  in  refusing  to  consider  that  the  copy  was  evi- 
dence of  the  letter. 

Where  the  right,  title,  and  interest  of  the  owner  of  a 
house  are  purchased  at  a  sale  in  execution,  and  the 
purchaser  find  the  house  in  the  occupation  of  a  lessee 
at  a  fixed  rent,  his  giving  the  lessee  notice  that,  after 
a  certain  date,  he  intends  to  charge  him  at  a  particular- 
rate,  does  not  give  him  a  right  to  rent  at  that  rate. 
If  not  content  with  the  rate  fixed  in  the  lease,  he  can 
only  get  such  sum  as  the  Court  finds  to  be  a  fair  and 
reasonable  rent. 

Macpherson,  J. — The  plaintiffs,  who  are 
respondents  in  this  appeal,  sued  the  appel- 
lant for  rent  of  a  house  known  as  **  Captain 
Saheb's  Kootee"  in  the  station  of  Burdwan. 

The  plaintiffs,  in  February  1864,  pur- 
chased the  properly  at  a  sale  in  execution 
of  a  decree  against  Dad  Ali  and  Mahomed 
Ali ;  and  they  allege  that  the  house  was  the 
joint  property  of  Dad  Ali  and  Mahomed 
Ali,  who  were  interested  in  it  in  equal 
shares,  and  that  the  plaintiffs,  having  pur- 
chased the  right,  title,  and  interests  of  Dad 
Ali  and  Mahomed  Ali  and  their  representa- 
tives, are  entitled  to  the  whole  properly. 

The  plaintiffs,  on  the  14th  August  1865, 
served  the  appellant  with  notice  to  quit,  the 
notice  adding  that,  if  he  did  not  quit,  he 
wpuld  be. charged  with  rent  at  the  rate  of 
Rupees  100  per  month  in  lieu  of  Rupees  40, 
which  was  the  rent  paid  by  him  up  to  that 
time. 

The  appellant's  defence  is  that  he  holds  a 
lease  of  the  house  from  Akburunnissa  and 
Nujmunnissa,  the  two  widows  of  Dad  Ali, 
and  that  that  gives  him  a  good  title  as 
against  the  plaintiffs.  His  case  is  that 
Mahomed  Ali  and  his  representatives  had, 
at  the  date  of  the  attachment  under  which 
the  plaintiffs  purchased,  no  interest  what- 
ever in  this  house ;  and  that  the  lease  granted 
him  by  the  widows  is  prior  in  Mate  to  the 
attachment. 

It  is  admitted  by  all  parties  that  the  house 
originally  belonged  to  Khyrat  Ali,  the  father 
of  Dad  Ali  and  Mahomed  Ali.  The  appel- 
lant alleges  that  Khyrat  Ali  made  a  will  by 
which  he  left  one-third  of  this  properly  to 
each  of  his  sons,  and  gave  the  remaining  oner 
third  to  be  held  by  Dad  Ali  alone  as  wuqf ; 
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that  subsequently  Mahomed  Ali  gave  up  all 
his  interest  in  the  one  third  which  had  been 
left  to  him,  and  thereupon  Dad  Ali  made  the 
whole  property  wuq/,  and  eventually  died, 
leaving  a  will  by  which  he  gave  the  estate 
as  wuqfio  his  two  widows,  in  the  propor- 
tion of  ID  annas  to  Nujmunnissa  and  6 
annas  -to  Akburunnissa.  The  appellant  con- 
tends that,  in  this  manner,  the  lease  given  to 
him  by  the  widows  is  not  affected  by  the 
sale  at  which  the  plaintiffs  purchased^ 

The  appellant,  on  the  4th  of  Bhadro  1 269, 
obtained  a  lease  of  this  house,  but  it 
was  executed  by  Akburunnissa  only.  The 
house  was  attached  in  execution  of  the 
decree  under  which  it  was  subsequently  sold 
to  the  plaintiffs  on  the  29th  Magh  of  the 
same  year ;  but  prior  to  that  (on  the  1 2th 
Aghran)  the  appellant  alleges  he  got  a 
letter  from  Nujmunnissa  ratifying  and  con- 
firming the  lease  which  Akburunnissa  had 
granted.  In  Assin  1270,  Nujmunnissa  exe- 
cuted a  formal  lease  of  her  share  in  this 
house  and  other  properties  to  the  appel- 
lant. 

The  appellant,  besides  denying  the  plaint- 
iff's fight  itt  iotOy  pleaded  further  that  he 
had  spent  a  large  sum  in  repairing  the  house, 
and  that  the  widows  agreed  to  allow  him 
2,000  rupees  for  the  repairs,  with  interest  at 
5  per  cent.,  and  had  consented  to*  Rupees  10 
per  mensem  being  deducted  from  the  rent 
in  re-payment  of  the  amount  so  expended  by 
appellant ;  and  he  claimed  the  benefit  of 
this  arrangement  as  against  the  plaintiffs,  if 
liable  to  them  at  all. 

The  Principal  Sudder  Ameen  was  of 
opinion  that  it  had  already  in  another  suit, 
referred  to  as  No.  26  of  1858,  been  decided 
that  the  supposed  will  of  Khyrat  Ali  was  a 
forgery;  and  he  held  that  it  was  not  proved 
that  the  property  was  left  as  -ivuqf  by  Dad 
Ali ;  that  it  appeared  that,  on  ihu  death  ^of 
Khyrat,  his  sons  Dad  and  Mahomed  succeed- 
ed to  the  property  in  equal  shares ;  that 
Mahomed  relinquished  and  gave  up  his  share 
to  Dad,  who  consequently  died  proprietor  of 
the  whole ;  and  that  Dad  left  a  will  by  which 
he  gave  the  whole  16  annas  to  his  widows 
in  the  proportion  of  10  annas  to  Nujmun- 
nissa and  6  annas  to  Akburunnissa.  The 
Principal  Sudder  Ameen  also  found  that  it 
had  been  already  decided  in  certain  suits, 
known  as  Nos.  7  and  8  of  1864,  that  the  wi- 
dows did  not  possess  any  rights  (as  against 
the  plaintiffs)  in  the  property;  that  the 
lease  which  had  been  granted  prior  to  the  I 
plaintiffs'  purchase  could  not  be  set  aside  bv  ' 


the  plaintiffs,  but  that  the  plaintiffs  were^ 
entitled  to  the  rent  due  under  it;  and  th 
the  appellant  could  not  claim  from  the  plaint* 
iffs  any  deduction  on  account  of  repairs 
under  the  agreement  entered  into  belweeo 
him  and  the  widows.  The  Principal  Sudderi 
Ameen  gave  the  plaintiffs  a  decree  for  rent 
at  the  rate  fixed  by  the  lease,  namely,  Ropees 
40  per  month. 

An  appeal  was  preferred  by  the  plaintiSi^ 
to  the  Judge,  and  by  way  of  cross-appeal 
the  defendant  Fegredo  objected  10  the  first- 
Court's  decision  as  to  the  sum  of  2,coo  nipeef 
claimed  for  repairs  done  by  him. 

The  Judge  held  that  the  lease  was  grasted 
by  Akburunnissa  bond  fide,  but  that  the 
alleged  ratification  by  Nujmunnissa  by  letter 
prior  to  the  attachment  was  not  proved,  be- 
cause the  letter  produced  by  the  defendaot 
was  a  copy,  and  the  lady,  although  exarainedi 
as  a  witness  in  the  suit,  had  not  been  ques- 
tioned as  to  this  letter — and  further  because, 
although  the  original  document  was,  when 
the  appeal  was  before  the  Judge,  produced 
from  the  record  of  another  case,  it  appeared 
that  its  genuineness  was  not  distinctly  estab- 
lished or  adjudicated  upon  in  that  case — 
and  lastly  because  the  defendant  Fegredo 
had  not  deposed  on  oath  to  the  circumstances 
under  which  Nujmunnissa  gave  him  the  letter. 
The  Judge  also  held  that  Nujmunnissa's 
formal  lease  was  given  after  the  attach- 
ment, though  before  sale,  and  that,  aUboagh 
Akburunnissa's  lease  was  good  as  to  the  6 
annas  to  which  the  Principal  Sudder  Anieca 
had  declared  her  to  be  entitled  under  Dad 
All's  will,  the  plaintiffs  could  set  the  lease 
aside  as  to  the  other  10  annas,  as  to  which 
the  lease  was  in  no  way  binding  upon 
them. 

The  Judge,  however,  thought  that  Fegre- 
do was  entitled  to  a  fair  sum  foj  repairs 
done,  as  such  repairs  were  requisite ;  and 
he  remanded  the  case  for  further  investiga- 
tion as  to  the  amount  due  for  repairs.  A 
decree  was  given  to  the  plaintiffs  for  rent  at 
the  rate  of  100  rupees  per  month  for  the  10- 
annas  share  from  the  date  of  the  plaintiffs' 
notice  to  quit  or  pay  the  higher  rent,  hot 
subject  to  a  deduction  for  what  might  be 
found  due  for  repairs. 

The  material  questions  raised  by  the  ap- 
pellant in  his  Special  appeal  to  this  Court 
are : — 

I. — 'I'hat,  as  the  Judge  accepts  as  genuine, 
and  acts  upon  the  will  of  Dad  Ali,  so  far  as 
it  gives^this  house  to  his  widows  in  the  pro- 
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portion  of  6  annas  and  10  annas,  he  ought 
I  to  have  accepted  the  will  as  genuine,  and  to 
bave  acted  upon  it  so  far  as  it  declared  the 
hoose  to  be  louqf,  and  treated  it  and  left  it 
I  to  his  widows  as  such. 

II — That  the  Judge  has  rejected  the  evi- 
dence in  support  of  Nujmunnissa's  letter  of 
ratification  on  no  legal  grounds,  as  it  was 
not  for  the  defendant  to  cross-examine  Nuj- 
mannissa  as  to  her  ratification,  that  lady  hav- 
ing deposed  that  she  did  as  a  matter  of  fact 
give  it,  and  it  being  for  the  opposite  party  to 
jcross-examine  her  on  that  point. 

HI. — That  the  former  decisions  relied  on 
|do  not  prove  the  property  not  to  be  wuqf. 

IV.-— That  the  lease  granted  by  Akbur- 
lunnissa being  undoubtedly  good  for  her  share, 
and  Nujmunnissa  having  stood  by  and  allow- 
ed the  defendant  to  take  the  lease  and  enter 
on  possession  and  make  extensive  repairs,  the 
jplaintiffs  cannot  now  avoid  the  lease. 

v.— That  the  Judge  was  wrong  in  consi- 
Idcring  100  rupees  per  mensem  to  be  due  for 
the  10  annas  share,  when  plaintiffs  them- 
selves claim  only  100  rupees  per  mensem  as 
|ior  the  whole  1 6  annas. 

VI.— That  the  mere  giving  notice  that, 
after  a  certain  date,  defendant  was  to  be 
charged  at  the  rate  of  100  a  month,  does  not 
entitle  plaintiffs  to  a  decree  at  that  rate, 
unless  they  prove  that  the  sum  named  in  the 
notice  was  a  reasonable  and  proper  rent,  look- 
|iog  at  all  the  circumstances. 

By  way  of  cross-appeal,  the  plaintiffs  urge 
thai  the  order  of  remand  was  wrong,  and 
that  they  were  in  no  way  liable  to  the  de- 
pendant in  respect  of  repairs  done. 

The  reasons  given  by  the  Judge  for  con- 
sidering the  alleged  confirmation  by  Nujmun- 
nissa not  to  be  proved  are  quite  insufficient 
and  based  upon  a  mistake  as  to  the  evidence 
pvcn  by  Nujmunnissa  when  she  was 
examined. 

He  says :  "  With  regard  to  the  evidence 
regarding  the  pottah  by  which  the  defend- 
ant is  in  possession,  the  Court  concurs 
)vilh  the  Principal  Sudder  .^meen  in  find- 
ing that  the  pottah  of  Akburunnissa  is  a 
hotut'fide  lease  ;  but  it  considers  that  the 
alleged  confirmation  of  the  said  pottah  by 
ihe  other  widow  Nujmunnissa  has  been 
considered  established  'tvithont  sufficient 
proof  of  the  same  having  been  adduced, 
for  only  a  copy  of  the  letter  said  to  have 
heen  written  by  her  to  this  efiect  was  pro- 
duced in  the  Lower  Court ;  and  liough  the 
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deposition  of  that  lady  was  taken,  she  was 
not  questioned  with  regard  to  that  lettef. 
The  original  has  been  produced  to-day  by 
the  defendant,  and  the  record  in  which  it 
was  previously  filed  has  been  inspected  at 
the  request  of  the  appellant,  and  it  is 
found  that  in  that  case  the  Moonsiff  did 
not  decide  as  to  the  genuineness  of  the 
document,  and  that  the  Judge  in  appeal 
did  not  mention  it  at  all.  Under  these 
circumstances,  the  Court  is  of  opinion  that 
the  said  confirmation  of  the  lease  granted 
by  Akburunnissa  has  not  been  established 
in  evidence." 

Now,  we  do  not  mean  to  say  that  the 
letter  in  question  was  put  before  the  Court 
in  a  regular  manner.  But  the  copy  of  the 
letter  having,  without  objection  on  the  part 
of  the  plaintiffs,  been  put  in  evidence  in  the 
Court  of  first  instance,  the  reasons  given  by 
the  Judge  do  not  justify  his  reversing  the 
Principal  Sudder  Ameen's  decision  which 
accepted  this  copy  as  evidence.  No  doubt, 
it  was  wrong  to  put  in  merely  a  copy  when 
the  original  itself  was  available,  which  it 
was,  although  filed  in  another  suit.  Yet  not 
only  was  no  objection  taken  in  the  Principal 
Sudder  Ameen's  Court  on  the  ground  of  its 
being  only  a  copy,  but  the  plaintiffs'  pleader 
(the  original  not  being  then  before  the 
Court)  cross-examined  Nujmunnissa  as  to 
this  letter.  It  appears  from  the  deposition 
on  the  record  that  in  her  examinalion-in- 
chief  (on  behalf  of  the  defendant),  Nujmun- 
nissa was  asked  in  effect  :  "  Did  you  grant  a 
roka  (or  letter)  sanctioning  the  settlement 
made  by  Akburunnissa  on  the  4th  Bhadro 
1269  for  the  Captain  Sahib's  house,"  &c. 
To  this  she  replied  :  *'  I  have  given  my  con- 
sent to  the  settlement  made  of  this  house  on 
the  4lh  Bhadro,"  &c.  In  cross-examination, 
the  plaintiffs'  pleader  asked  her:  "  When 
"and  where  did  you  grant  this  roka  just 
*'now  attested  by  you,  and  who  wrote  the 
"same.^"  The  answer  is:  *' It  was  written 
"  by  my  mooktear  at  my  house  in,"  &c. 

Reading  her  deposition  as  a  whole,  it  is 
clear  that  the  Judge  is  wrong  in  saying  that 
Nujmunnissa  was  not  questiotfied  as  to  that 
letter.  She  was  asked  as  to  the  letter,  and 
she  spoke  to  it  or  *' attested  it";  and  it  was  to 
this  letter  that  she  referred  when  she  said 
she  had  given  her  consent  to  the  settlement. 
It  is  true  that  defendant  did  not  ask  her  par- 
ticularly on  what  date  she  gave  her  consent  ; 
and  that  the  plaintiffs,  although  they  asked 
the  question,  did  not  get  any  answer  to  it. 
But  we  are  of  opinion,  bearing  in  mind  the 
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circumstances  under  which,  and  the  manner 
m  which,  such  examinations  are  usually  con- 
ducted in  the  mofussil,  that  on  the  whole, 
this  witness  did  (supposing  her  evidence  was 
to 'be  believed,  which  is  a  matter  for  the 
Judge,  and  not  for  us  to  decide)  prima  facie 
prove  the  letter  of  confirmation.  If  the 
plaintiffs  really  meant  to  contend  that  the 
letter  was  not  written  on  the  day  on  which 
it  purports  to  have  been  written,  they  should 
have  insisted  on  an  answer  to  their  question 
on  this  point.  The  original  was  produced 
before  the  Judge ;  and  if  the  Judge  thought 
he  could  not  look  at  the  copy  because  it  was 
only  a  copy,  he  should  have  given  the  par- 
ties an  opportunity  of  proving  the  original, 
even  at  that  stage  of  the  proceedings.  It 
is  a  very  great  hardship  on  a  suitor  to  be  al- 
lowed without  objection  to  put  in  a  copy 
as  evidence  in  the  Court  of  first  instance, 
and  to  be  thrown  out  by  the  Appellate 
Court  on  the  ground  that  the  copy  was  not 
in  strictness  admissible.  Still  more  is  it  a 
hardship  on  him  when  he  is  able,  as  in  this 
case,  when  before  the  Appellate  Court,  to 
produce  the  original,  but  it  is  rejected  with- 
out his  being  called  on  to  prove  that  it  is 
what  it  purports  to  be.  Why  the  Judge  did 
reject  the  original  we  do  not  exactly  know  ; 
for  the  fact  that  another  Court  did  not  in 
another  suit  decide  whether  the  letter  was 
or  was  not  genuine  could  be  no  possible 
reason  why  the  Judge  should  in  this  case 
declare  it  not  to  be  genuine. 

No  issue  was  raised  or  tried  in  the  Court 
of  first  instance  as  to  the  dale  on  which 
Nujmunnissa  first  confirmed  the  lease  to  the 
appellant ;  and  we  think  it  necessary  that  the 
issue  should  now  be  properly  tried  and  decided, 
fresh  evidence  being  gone  into  for  this  purpose. 
Both  the  appellant  himself  and  Nujmunnissa 
should  be  examined  strictly  as  to  the  exact 
date  on  which,  and  circumstances  under 
which,  the  letter  of  confirmation  was  given. 

These  premises  are  no  doubt  treated  by 
Dad  Ali  in  his  will  as  wuqf,  at  the  same 
time  that  they  are  left  in  the  proportion 
of  6  annas  and  lo  annas  to  his  widows. 
The  Judge « adopts  and  acts  upon  the 
gifts  to  the  widows,  but  does  not  recognize 
or  give  effect  to  so  much  of  the  will  as 
treats  this  property  as  wu(j/.  Now,  it  may 
be,  as  the  Principal  Sudder  Ameen  says, 
that  the  will  of  Khyrat  Ali  has  been  de- 
clared by  a  competent  Court  to  be  a  for- 
gery, and  that  this  house  never  came  as 
wuqf  into  the  hands  of  Datl  Ali  and 
Mahomed  Ali.     But  when  the  Judge  finds 


as  a  fact  that  before  he  died,  the  whale  of 
these  premises  vested  absolutely  in  Dad 
Ali,  it  is  matter  for  consideration  whether 
there  ia  any  thing  to  prevent  Dad  Ali  from 
himself  making  them  wuqf  and  leaving 
them  as  such  to  his  widows.  If  the  ques- 
tion as  to  this  house  being  in  the  hands  of 
the  widows  as  wuqf  has  been  determined 
by  a  judicial  decision  which  is  conclusive 
against  the  parties  in  this  suit,  of  course 
there  is  an  end  of  the  matter.  But  the 
case  has  been  so  badly  tried,  and  the  record 
before  us  is  in  such  a  state  of  confusion,  that 
we  cannot  find  out  that  there  really  is  any 
decision  of  this  point  which  is  binding. 
The  decisions  in  cases  Nos.  7  and  8,  which 
are  referred  to  by  the  Principal  Sudder  Ameen 
have  been  long  since  reversed,  and  new 
judgments  have  (it  is  stated  at  the  Bar) 
been  passed  in  those  cases.  If  this  be  so, 
the  Lower  Appellate  Court's  judgment 
(so  far  as  this  matter  is  concerned)  is 
clearly  based  on  no  substantial  ground.  The 
issue  as  to  whether  the  lands  came  to  the 
hands  of  the  widows  as  wuqf  and  was 
wuqf  at  the  time  the  lease  was  given  by 
Akburunnissa  to  the  appellant,  has  not  been 
properly  or  fully  tried,  and  it  must  be  tried 
again  on  the  remand.  As  already  said,  it 
is  possible  that  the  property  may  be  wuqf 
of  the  creation  of  Dad  Ali,  even  though  it 
was  not  made  wuqf  either  by  Khyrat  Ali 
or  by  Mahomed  Ali.  This  question  must 
now  be  distinctly  disposed  of.  The  Judge 
must  consider  and  state  with  precision  in 
his  judgment  what  particular  decisions,  if 
any,  still  unreversed,  relating  to  the  matters 
in  issue  in  this  suit  are  in  evidence,  and  arc 
binding  on  the  parties. 

When  we  say  that  this  property  was 
possibly  made  wuqf  by  Dad  Ali,  we  do 
not  forget  that  though  Dad  Ali  may  have 
intended  to  make  it  wuqf  he  may  net  have 
succeeded  in  doing  so.  That  is  one  of  the 
points  which  the  Lower  Court  has  to  decide. 
If  the  dedication  of  the  property  for 
religious  purposes  was  not  hand  fide^  but 
was  merely  nominal,  it  would  not  be  valid 
wuqf2L%  against  the  plaintiffs. 

There  is  another  important  point  in 
which  the  judgment  of  the  Lower  Appel- 
late Court  is  wrong.  If  the  appellant's 
case  is  eventually  held  to  be  good  as  to  a 
6-annas  share,  but  bad  as  to  the  remainins: 
10-annas  share,  it  may  be  that  the  plaintiffs 
are  entitled  lo  eject  the  appellant,  and  it 
may  be  that  they  are  entitled  to  recover 
from  hit*  rent  for  the  io-annas  share  at  a 


]368.] 


Civil 


THE   WEEKLY   REPORTER. 


Rulings, 


271 


kir  and    reasonable    rate.     But  the    mere 

:t  of  the  plaintiffs  having  given  him  no- 
tce  that  they,  after  a  certain  date,  intended 

charge  him  at  a  particular  rate  does  not 
ivc  them  any  right  to  a  decree   for   rent 

that  rate.  If  they  are  not  content  with 
mtat  the  rate  fixed  in  the  lease,  they  can 
[et  only  such  a  sura  as  the  Court  finds  is, 
foder  all  the  circumstances  of  the  case,  a 
lir  and  reasonable  rent  for  the  use  and 
:cupation  by  the  defendant  of  the  10- 
tanas  share.  No  inquiry  has  yet  been  made 
^fthe  Lower  Courts  on  this  head  ;  and  this 
iquiry  must  now  be  made,  if  the  Court 
lall,  on  re-hearing  the  case,  still  be  of  opi- 
nion that  the  plaintiffs  are  entitled  to  any 
vox  at  all  fromthe  appellant.  In  deciding 
rhat  is  a  fair   and    equitable  rate   for   the 

fendant  to  pay,   the   slate   of   the   house 

rhen  he  entered  upon  the  occupation,  and 

reasonable  and   necessary   repairs   exe- 

smed  by  him  since  his  entry,  may  properly 

taken  into  consideration. 

The  appellant  is  also  right  in  saying  that 
[ibe  plaintiffs    claimed    only    100   rupees   a 

>nih  as  for  the  whole  house ;  and  the 
judge  is  wrong  in  giving  them  that  sum 
'>ronly  a  lo-annas  share  of  it. 

I  do  not  think  there  is  any  thing  in  «he 
)int  made  by  the  appellant  that  the  lease 
tof  the  lo-annas  share,  as  well  as  of  the  6- 
llnnas  share,  should  be  held  to  be  binding 
ttpon  ihe  plaintiffcj,  because  Nujmunnissa— 
[even  supposing  her  not  to  have  in  the  first  in- 
fllance  and  before  the  attachment,  confirmed 
|tnJ  ratified  the  lease  given  by  Akbur- 
ttnnissa  -stood  by  and  allowed  the  appellant 
to  enter  under  the  lease  and  to  expend 
money  in  the  repairs  of  the  house.  There 
fc  no  evidence  to  show  that  Nujmunnissa 
|ln  any  way  (save  so  far  as  the  confirmation 
*hich  has  been  pleaded  extends)  by  her 
condact  induced  the  appellant  to  take  the 
lease,  or  did  anything  which  would  have 
prevented  her  from  at  any  lime  saying  that 
the  lease  was  bad  so  far  as  her  lo-annas 
share  was  concerned. 

As  regards  the  cross-appeal  of  the  plaint- 
iff*, it  is  clear  that  their  liability  to  the 
deduction  claimed  for  repairs  depends  en- 
tirely on  the  date  of  the  agreement  to 
allow  such  deduction  entered  into  by  the 
widows.  If  it  was  entered*into  before  the 
aiUchment,  it  is  binding  on  the  plaintiffs 
exactly  in  the  same  degree  as  the  lease. 
"  it  was. entered  into  after  the  attachment, 
It  cannot  in  any  way  bind  the  plaintiffs. 


The  Judge  finds  that  the  agreement,  so  far^ 
as  Nujmunnissa  was  concerned,  was  subse- 
quent to  the  attachment.  But  the  letter  of 
Nujmunnissa  relied  on  by  the  appellant 
(on  the  question  of  repairs)  on  the  face 'of 
it  bears  date  anterior  to  the  attachment,  and 
the  Judge  does  not  stale  why  he  declares 
it  to  be  subsequent — which  he  ought  to 
have  done,  if  he  considers  the  letter  to 
which  I  allude  to  be  a  genuine  document 
— and  he  has  not  found  expressly  that  it  is 
not  so.  It  seems  to  me  that  this  matter  also 
requires  to  be  considered,  and  that  there 
must  be  an  express  decision  as  to  whether 
or  not  Nujmunnissa  entered  Into  the  agree- 
ment as  to  repairs,  on  which  the  appellant 
relies,  and  entered  into  it  at  the  time  the 
appellant  says  it  was  entered  into. 

The  case  is  really  a  very  difficult  one,  in- 
volving many  very  complicated  and  intricate 
questions,  and  the  consideration  of  the  effect 
of  various  previous  decisions,  the  effect  of 
which  it  is  not  easy  to  ascertain  accurately. 
Moreover,  the  case  has  been  put  very  badly, 
and  in  the  most  confused  manner  possible, 
before  the  Lower  Courts.  But  it  is  impossible 
to  discover  and  declare  the  true  relative 
positions  of  the  parlies  without  going  with 
the  utmost  precision  and  accuracy  into  all 
the  details  of  what  has  occurred,  both  ii>  the 
results  of  previous  litigation  as  to  this  pro- 
perty, and  in  the  course  of  the  dealings 
between  the  appellant  and  the  widows  in 
relation  to  the  giving  the  lease  to  the  appel- 
lant and  subsequent  thereto.  The  judgment 
of  the  Lower  Appellate  Court  is  reversed 
with  costs,  an  i  the  case  is  remanded  that  it 
may  be  re-lried  de  novo  wiih  reference  to  the 
above  remarks. 

As  to  the  issusjs  on  which  evidence  has 
not  yci  been  taken,  the  Judge  may  perhaps 
consider  it  necessary  lo  refer  them  (under 
Section  354  of  the  Civil  Procedure  Code)  to 
the  Court  of  first  instance,  in  order  that 
additional  evidence  miy  be  taken.  But 
whatever  Court  takes  the  further  evidence 
must  take  it  carefully  and  properly ;  and  if 
Nujmunnissa  and  the  appellAt  are  re-ex- 
amined, their  examination  must  be  a  strict 
and  practical  one,  such  as  is  likely  to  throw 
some  light  on  the  questions  in  dispute,  and 
not  a  mere  formal  or  nominal  examination, 
such  as  that  to  which  Nujmunnissa  was  in 
the  first  instance  subjected. 

Bayleyy  J. — 1  concur. 
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The  i9ih  August  i86S. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
•  nath  Mi  tier,  Judges, 

Procedure — Damag;es— Stamp— Section  27,  Act 

XXIII.,  1861. 

Case  No.  405  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beer- 
bhooniy  dated  the  ijth  December  iSSy^ 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Gopalpore,  dated  the  joth  Novem- 
ber 1866. 

Ram  Dyal  Gangooly  and  others  (Defendants), 

Appellants, 

versus 

Huro  Soonduree  Dossia  and  others  (Plaint- 
iffs), Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Bam  a  Churn  Banerjee  for 
Respondents. 

In  a  suit  to  recover  damages  on  account  of  the  value 
of  crop  cut  and  carried  away,  whef«  defendant  denied 
plaintiff's  title  to  the  land,  and  an  adjudication  on  this 
point  became  necessary  to  enable  the  Court  to  decide 
the  claim  for  damages,  held  that  the  Moonsiff's  order 
was  erroneous  by  which  he  compelled  the  plaintiff  to 
)ut  in  an  additional  stamp  to  represent  the  value  of  the 
and,  and  that  the  character  of  the  suit  was  not  changed 
>y  the  payment  of  the  additional  stamp-duty. 

Jackson,  J, — In  this  case  the  plaintiff  sued 
to  recover  from  the  defendant  damages  on 
account  of  the  defendant  having  cut  and 
carried  away  the  plaintiff's  crop.  The 
suit  was  valued  at  the  amount  of  damages 
staled  by  the  plaintiff.  The  defendant 
in  his  written  statement  denied  the 
plaintitt's  title  to  the  land,  and  thereupon 
the  Moonsiff  seemed  to  have  ordered  that 
the  plaintiff  should  put  in  an  additional 
stamp  representing  the  value  of  the  land 
itself.  This  was  done,  and  the  suit  was 
tried.  The  decretal  order,  however,  was 
that  the  plaintiff  obtain  his  decree,  and  re- 
ceive from  the  defendant  the  amount  of 
damages  claimed.  The  Principal  Sudder 
Ameen  affirmed  this  decree,  and  added  a 
declaration  that  this  decree  will  not  affect 
the  right  of  any  party.  The  defendant  now 
appeals  specially,  but  on  the  face  of  the 
decree  appealed  from  the  objection  arises 
that  the  special  appeal  is  barred  by  Seciion 
27,  Ad  XXIII.  of  i86[.  The  special  ap- 
pellant contends  that  the  appeal  is  not  bar- 
red, inasmuch  as  by  the  plaintiff's  request 
an  adjudication  of  her  title  to  the  land  was 


made.  There  was  not,  however,  any  ad- 
judication on  this  point  further  than  was 
necessary  to  enable  the  plaintiff  to  recover 
damages.  The  order  by  which  the  plaintiff 
was  compelled  to  pay  the  additional  stamp- 
duty  was  clearly  erroneous.  The  character 
of  the  suit,  however,  was  in  no  respect 
changed  by  the  payment.  The  suit  and  de- 
cree were  simply  for  damages  below  Rupees 
5C0.  We  think  the  special  appeal  is  clearly 
barred.  The  special  appeal  is  dismissed 
with  costs. 


Tlie  19th  August  1868, 

Present : 

The    Ilon'ble  H.    V.    Bay  ley  and    A.    G. 
Macpherson,  Judges. 

Alluvion— Possession—Titlei 

Case  No.  322  of  1867. 

Regular  Appeal  from  a  decision  passed  h 
the  Judge  of  Tipperah,  dated  the  28th 
August  i86y, 

Nobeen  Kishore  Roy  (Plaintiff),    Appellant, 

versus 

Jogesh  Prokash  Gangooly  (Defendant), 

Respondent, 

Baboos   Romesh  Chunder  Milter  and  Kalte 
Mohun  Doss  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee,  Sree- 
nath  Doss,  Ashootosh  Chatterjee,  and 
Tar uck nath  Dutt  for  Respondents, 

Land  cannot  be  legally  proved  to  be  an  accretroo  to 
a  talook,  or  a  re-formation  of  diluvlated  land  of  that 
talook  on  its  original  site,  where  the  stream  bctireen  the 
land  in  question  and  the  talook  is  found  to  be  an  unford* 
able  stream;  nor  can  possession  under  such  ciqcais* 
stances  give  a  plaintiff  a  right  to  a  declaration  of  his  title. 

Bayley\  J, — This  appeal  must  be  dismiss- 
ed with  costs. 


The  plaintiff  ^ues  upon  an  allegation  that 
the  land  in  suit  is  a  re-formation  of  his  dilu- 
viated  lands  on  their  original  site,  and  is 
also  an  accretion  to  his  ckur  Balamara  in 
talook  No.  1480  of  the  Collector's  rent- 
roll.       * 
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The  defendaat's  answer  was  that  the  land 
in  sait  belonged  to  the  ckur  Abalil  alias 
Pangskia^  and  that  the  plaintiiT's  land 
thur  Baboo  alleged  to  be  in  his  talook 
Ka  1480  is  separated  from  the  land  in  suit 
by  an  unfordable  stream. 

The  Lower  Appellate  Court  finds  as  a 
Ibitx  that  the  plaintiff  ha?  failed  to  establish 
Jits  right  according  to  his  allegation ;  and 
tbit  the  stream  lying  between  the  plaintiff's 
'€SUte  and  the  lands  in  suit  is  an  unfordable 
one. 

The  plsuntiff  appeals,  and  urges  that,  al- 
llbough  he  is  not  in  a  position  to  contend 
that  the  Lower  Conrt  was  wrong  in  finding 
,12  a  fact  that  the  stream  between  his  land, 
d^ur  Balamara,  talook  No.  1480,  and  the 
hods  in  suit,  is  an  unfordable  one,  still,  as 
ke  can  show  possession  from  1S52,  this 
nises  a  presumption  of  his  title  sufficient 
lo  justify  his  obtaining  a  decree  of  his  title, 
jbat,  i(  not,  at  any  rate,  for  being  maintained 
in  possession  and  for  the  rectification  of  the 
Inrvey-map,  so  as  to  demarcate  the  land  in 
Ait  to  appertain  to  his  talook  14S0. 

It  is  the  plaintiff  who  alleges  that  he  has 
aright  for  a  declaration  of  his-tiile,  which  he 
lajrs  is  a  good  one,  because  the  land  in  suit 
ii  an  accretion  to  his  talook  14S0  or  a  re- 
iormation   of   the    diluviated   land    of   that 
lilookon  its  original  site  ;  but,  in  my  opinion, 
until  the  plaintiff  can  show  that  the  stream 
between  his  talook   1480  and  the   land   in 
wit  is  not  an  unfordable  stream,  he  cannot 
[have  any  such  declaration,  nor  can  he  be 
I'laid  legally   to   prove    his   allegation    that 
\  the  land  in  suit  is  a  re-formation  of  his  dilu- 
viated lands  on    their  original  site,   or   an 
Kcretion  to  his  original  talook  1480. 

I  would,  therefore,  dismiss   this    appeal 

*ilh  costs. 

• 

I  also  agree  with  the  Lower  Court  that 
this  suit,  being  for  a  bare  declaration  of  title 
»hcn  there  is  a  distinct  allegation  of  an 
nndispated  possession,  is  one  which,  accord- 
In?  to  the  recent  precedents  of  this  Court, 
^ill  not  lie  ;  but  as  the  valuation  of  the  suit 
brings  it  within  the  jurisdiction  of  the 
Privy  Council,  and  their  Lordships  in  the 
Jadicial  Committee  have  observed  that,  in 
c«C8  appealable  to  that  tribunal,  it  is  advis- 
^le  that  this  Court  should  flecide  both  on 
ihc  points  of  law  and  on  the  merits,  my 
opinkm  is  given  on  both  the  matters  accord- 
ingly. 

itacpherson,  J.-A  concur.  « 

V0I.X. 


The  19th  August  1868. 

Present : 

The  lion  ble  L.  S.  Jackson  a\id  Dwarkanath 

Mitter,  Judges.  • 

Hindoo  law — Joint  Hindoo  family  —  Partition. 

Case  No.  23  of  i863. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Patna,  dated  the  ^th 
January  1868, 

Mussamut  Deo  Bansee  Koper,  Appellahty 

v:rsus 

D»varkanaih  and  others,  Respondents. 

Mr.  R.  71  Allan  and  Baboos  Kishen  Succa 
Mookerjee  and  Dcbeniro  Narain  Bose  for 
Appellant. 

Mr.  C.  Gregory  ani  Baboo  Kishen  Kishore 
Ghose  for  .Respondents. 

Following  a  ruling-  of  the  Privy  Council,  it  was  held 
that  separate  appropriation,  as  well  as  separate  holding^ 
and  enjoyment  of  distinct  shares,are  all  that  is  necessary 
under  the  Hindoo  law  of  the  Benares  School  to  consti- 
tute a  le^i^al  partition  for  a  joint  estate. 

A  partition  can  take  place  notwithstanding^  the  major- 
ity of  some  of  the  co- parceners,  and  it  is  not  necessary 
for  the  application  of  this  rule  thit  there  should  be 
more  than  one  adult  member  in  the  family,  or  that 
they  should  be  brothers  only.  The  la  v  of  partition  ap* 
plies  equally  to  all  joint  families,  whatever  the  r umber 
of  the  memoers  or  the  nature  of  their  relationship. 

Every  member  of  a  joint  undivided  family  his  an 
indefeasible  right  to  demand  a  partition  of  his  own 
sh  ire. 

Mitter^  J. — The  question  to  be  deter- 
mined in  this  case  is  whether  or  not  the 
deceased  Munnoo  Lall,  the  husband  of  the 
appellant,  was,  at  the  time  of  his  death,  joint 
in  estate  with  his  minor  nephew  (the  res- 
pondent), who  is  represented  before  us  by  a 
manager  appointed  by  the  Collector  under 
the  provisions  of  Section  12,  Act  XL.  of 
1858.  I  am  of  opinion  that  this  question 
ought  to  be  answered    in  the  affirmative. 

1  think  that  a  valid  and  binding  separation 
between  the  two  branches  of  the  familv 
has  been  caused  by  the  mode  in  which  the 
shares  respectively  belonging  to  them  have 
been  dealt  with  since  the  date  when  the  pro- 
perty of  the  respondent  was  placed  in  the 
charge  of  the  Collector  under  tl^  provisions 
of  that  Section.  It  is  admitted  that  from  that 
date  down  to  the  present  moment,  the  8  annas 
share  which  belongs  to  the  respondent  has 
been  separately  held  and  managed  by  the 
Collector,  solely  and  exclusively  on  his 
behalf  and  for  his  benetit.  It  is  also  admit- 
ted that  the  other  8-annas  share  which 
belonged  to  -  Munnoo  Lall  wa^  held  and 
managed  by  him  in  a  similar  manner  frcm 
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^that  very  date  down  to  the  moment  of  his 
decease.  These  facts  are  sufficient,  in  my 
opinion,  to  constitute  a  legal  partition.  There 
was  a  separate  appropriation;  as  well  as  a 
se'^arate  holding  and  enjoyment  of  distinct 
shares,  which  is,  according  to  a  recent  ruling 
of  the  Privy  Council,  all  that  is  necessary 
for  that  purpose  under  the  Hindoo  law  ad- 
ministered in  the  Benares  School.  It  is 
wholly  immaterial  that  the  respondent  was 
incpmpetent  by  his  age  to  exercise  his  own 
discretion  in  the  matter.  That  a  partition 
can  take  place  notwithstanding  the  minority 
of  some  of  the  co-parceners  is  expressly 
sanctioned  by  the  Hindoo  law.  Verse  9, 
Section  6,  Chapter  I.  of  the  Mitakshara 
provides  for  the  allotment  of  a  share  to  a 
co-parcener  who  is  born  after  a  partition 
effected  between  the  other  members  of  the 
familv.  It  is  true  that  this  verse  refers  to 
the  case  of  co  parceners,  the  pregnancy  of 
whose  mother  is  not  known  at  the  time  of 
the  partition ;  but  verse  1 2  of  the  same  Sec- 
tion distinctly  states  that,  where  the  preg- 
nancy is  known,  the  partition  is  only  to  be 
deferred  till  the  time  of  delivery. 

It  should  not  b^  supposed,  however,  that 
the  existence  of  more  than  one  adult  member 
in  the  family  is  in  any  way  necessary  for  the 
application  of  this  rule  ;  or  that  it  refers  to  a 
partition  between  brothers  onjy.  With  refer- 
ence to  the  first  objection,  it  is  sufficient  to  say 
that  the  result  would  be  precisely  the  same 
whether  the  number  of  adult  co-parceners  is 
one  or  more,  and  if  two  or  more  adult  co- par- 
ceners can  effect  a  partition  between  them- 
selves and  an  infant  co-sharer,  there  seems 
10  be  no  reason  whatever  whv  the  same  rule 
should  not  apply  to  a  family  which  consists  of 
two  members  only — one  of  whom  is  a  major  and 
the  other  a  minor.  The  utmost  that  can  be  said 
is  that  the  interest  of  the  minor  must  be  re- 
presented by  somebody  before  a  partition 
can  be  made,  but  this  plea  is  by  no  means 
available  to  the  respondent,  as  I  will 
presently  show. 

The  second  objection  is  equally  un- 
tenable. It  is  true  that  the  verse  quoted 
above  ostensibly  relates  to  partition  between 
brothers,  buft  verse  1 1  of  the  same  Section 
extends  the  rule  to  the  case  of  a  partition 
between  uncles  and  nephews.  Indeed,  the  law 
of  partition  is  one  and  the  same,  and  it 
applies  equally  to  all  joint  families,  whatever 
might  be  the  number  of  the  members,  and 
whatever  might  be  the  nature  of  the  relation- 
ship existing  between  them.  In  the  very 
definition  of  partition  given  in  Verse  5, 
Section  i,  Chapter  i,  it  is  distinctly  stated 


that  the  word  paternal  used  in  the  text  of 
Nareda  implies  "  any  relation  which  is  the 
cause  of  property,"  and  that  the  word  son 
also  used  in  that  text  indicates  propinquity 
in  general.  In  short,  there  is  but  one  chap- 
ter of  the  work  which  relates  to  the  law  of 
partition,  and  the  particular  cases  cited 
therein  are  merely  used  for  the  purpose  of 
illustraiing  the  general  principles  upon 
which  that  law  is  founded.  It  is  clear, 
therefore,  that  the  tninority  of  the  re- 
spondent was  by  itself  no  bar  to  the  accom- 
plishment of  a  partition. 

It  remains  now  to  see  that  the  partition 
relied  upon  by  the  appellant  has  been  effect- 
ed in  a  legal  way.  Now,  it  is  a  settled 
doctrine  of  the  Hindoo  law  that  every 
member  of  a  joint  undivided  family  has  an 
indefeasible  right  to  demand  a  partition  of 
his  own  share.  The  other  members  of  the 
family  must  submit  to  it  whether  they  like  it 
or  not.  According  to  the  Mitakshara,  a  son 
is  competent  even  to  compel  his  own  father 
to  divide  the  family-csiate  when  that  estate 
is  joint  and  ancestral.  There  can  be  no 
question,  therefore,  that  Munnoo  Lall,  if  he 
had  liked  it,  could  have  effected  a  partition 
between  himself  and  the  respondent,  provided 
there  was  some  one  to  represent  the  interests 
of  the  latter.  In  the  present  instance,  how- 
ever, the  converse  case  had  happened  ;  but 
this  circumstance  cannot  make  the  slightest 
difference  in  the  result.  The  respondent 
was  fully  repcesenled  by  the  Civil  Couri, 
and  it  was  at.  the  instance  of  that  Court 
that  the  partition  was  effected.  Section  2,  Act 
XL.  of  1858,  expressly  vests  the  Civil  Courts 
with  full  and  ample  jurisdiction  over  the 
properties  and  persons  of  all  minors  not  sub- 
ject to  the  Court  of  Wards.  It  was  in  the 
discretion  of  the  Civil  Court,  it  is  true,  to 
place  the  estate  of  the  respondent  in  the 
hands  of  the  Collector  or  not;  but  this 
discretion  has  been  already  e.xerciseci  on  his 
behalf,  and  it  is  no  longer  open  to  him  to 
repudiate  the  consequences  that  have  in- 
evitably resulted  from  it. 

Suppose  for  instance  that  this  identical  state 
of  things  had  been  brought  about  by  a  decree 
passed  by  a  Court  of  competent  jurisdiction 
in  a  suit  instituted  by  some  one  as  the  next 
friend  or  well-wisher  of  the  respondent.  It 
may  be  said  that  such  a  decree  would  not  be 
passed,  if  the  effect  of  it  would  be  to  deprive 
the  respondent  of  his  right  by  survivorship. 
Suppose,  however,  that  the  well-wisher  or 
nexl  friend  had  clearly  made  out  a  necessity 
for  the  interference  of  the  Court  by  show- 
ing thit  Munnoo  Lall  had  been    playing 
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false  with  the  interests  of  the  minor.  The 
Court  could  not  have  under  such  circum- 
stances refused  to  place  the  share  of  the 
respondent  in  some  safe  custody,  as  the 
Civil  Court  had  done  under  the  provisions 
of  Aft  XL  of  1858.  Could  the  respondent 
have  been  still  permiited  to  say  that  he  is 
not  bound  by  the  legal  consequences  that 
would  result  from  such  a  decree?  I  am  far 
from  imputing  the  slightest  blame  to  the  Civil 
Court  for  the  way  in  which  it  has  exercised 
its  discretion.  I  think  that  a  right  to  take 
by  survivorship  is  after  all  a  right  of  loo 
fragile  and  contingent  a  character  to  be 
compared  for  one  moment  with  the  existing 
interests  of  the  minor,  and  I  am  by  no 
means  satisfied  that  the  arrangement  sanc- 
tioned by  the  Civil  Court  in  the  present 
case  has  not  been,  upon  the  whole,  for  the 
benefit  of  the  respondent.  But  whether  it 
was  so  or  not,  the  respondent  is  clearly 
bound  by  that  arrangement;  and  as  to  Munnoo 
Lall,  it  was  all  the  s*ame  to  him  whether 
the  arrangement  was  made  at  his  own  re- 
quest, or  it  was  imposed  upon  him  by  a  su- 
perior power  over  which  he  had  no  control 
whatsoever. 

In  order  to  place  the  preceding  observations 
in  a  clear  point  of  view,  I  wish  to  refer  parti- 
cularly to  the  relative  positions  of  the  respon- 
dent and  Munnoo  Lall  with  reference  to  each 
other.  It  will  be  seen  that  there  is  an  import- 
ant distinction  between  the  different  modes  of 
management  prescribed  by  Act  XF^.  of  1858. 
Whether  the  certificate  of  administration  is 
given  to  a  trustee  appoi  nted  by  deed  or  to  some 
near  relative  who  is  willing  and  fit  to  be  en- 
trusted with  the  charge,  the  law  leaves  it  en- 
tirely in  the  discretion  of  the  Civil  Court  to 
sanction  any  moJe  of  management  that  might 
be  suited  to  the  position  of  the  minor; 
except  perhaps  where  there  are  positive  in- 
structiops  to  the  contrary  left  by  the  testator 
himself.  When,  however,  the  estate  is  placed 
in  the  hands  of  the  public  curator  or  oiher  ad- 
ministrator under  the  provisions  of  the  loth 
Section  of  the  Aft,  the  management  must  be 
for  the  exclusive  benefit  of  the  minor,  as  is 
expressly  laid  down  in  the  15th  Section.  In 
the  same  way,  where  the  estate  is  placed  in 
the  hands  of  the  Collector  under  the  provi- 
sions of  Section  12,  the  only  interest  to  be 
consulted  by  the  manager  is  the  interest  of 
the  minor  and  of  nobody  els*  That  Section 
says  that  the  Collector  is  to  appoint  a  manager, 
whose  duties  are  to  be  the  same  as  those  of  a 
manager  acting  under  the  Court  of  Wards,  so 
far  as  the  rules  laid  down  in  jespect  of  those 
duties  shall  be  applicable  to  the  casj.        , 


On  referring,  however,  to  the  duties  of  a 
manager  acting  under  the  Court  of  Wards,  we* 
find  the  following  provisions  made  by  the  Le- 
gislature. Section  1 1,  Regulation  X.  of  1793 
provides  for  an  establishment  of  officers  to  sect 
under  the  manager,  and  the  appointment  of 
these  officers  is  left  entirely  in  the  discretion 
of  the  Collector.  Section  1 1  lays  down  that  an 
allowance  is  to  be  fixed  for  the  support  of 
the  minor  and  of  such  persons  of  his  family 
as  are  enlitled  to  receive  a  provision  from 
him.  The  same  Section  directs  that  a 
monthly  account-current  is  to  be  furnished 
by  the  mmager  to  the  Collector,  and  the  Col- 
lector is  competent  to  give  credit  to  the  mana- 
ger for  such  items  only  as  have  been  spent 
bond  fide  for  the  support  of  the  minor  and 
for  the  preservation  and  improvement  of  his 
estate.  Section  18  says  that  if  the  Collector 
should  think  it  unnecessary  or  un advisable  to 
appropriate  the  surplus  receipts  in  the  im- 
provement of  the  lands  already  under  the 
manager's  charge,  he  shall  cause  the  same  to 
be  applied  by  the  manager  to  the  purchase  of 
other  landed  property,  or  to  interest,  loans,  or 
mortgages,  or  to  the  purchase  of  Govern- 
ment securities,  as  circumstances  may  render 
preferable ;  and  that  these  new  acquisitions 
are  to  be  held  as  part  and  parcel  of  the  wi- 
nors  estate.  Indeed,  Section  16  distinctly 
states  that  the  management  is  to  be  for  the 
exclusive  benefit  of  the  minor,  and  the  very 
terms  of  the  obligation  to  be  executed  by  the 
manager  under  the  provisions  of  Saction  9, 
clearly  show  that,  the  interests  of  no  other 
person  in  the  world  is  to  be  consulted  by  him. 

It  is  manifest,  therefore,  that  the  estate  of  re- 
spondent must  have  been  managed  without  any 
reference  whatever  to  the  interests  or  wishes 
of  Munnoo  Lall.  The  servants  appointed 
for  the  management  of  the  respondent's 
estate  were  appointed  without  his  sanction  or 
approbation.  The  receipts  and  disburse- 
ments had  nothing  to  do  with  his  receipts 
and  disbursements,  and  the  profits  made  or 
losses  incurred  had  nothing  to  do  with  him. 
How,  then,  can  it  be  said  that  notwithstand- 
ing the  existence  of  such  a  state  of  things, 
the  family  had  still  continued  to  be  joint  and 
undivided?  So  far  as  Munna!^  Lill's  own 
share  was  concerned,  he  had  managed  it 
without  any  reference  to  the  interests  of 
th?  responJent,  and  without  any  fetter  or 
re.triciion  upon  his  power  ti  deal  with  it 
in  any  manner  he  liked.  What  sort  of  a 
joint  family  was  it  in  which  there  was  no- 
thing common  between  the  members  thereof 
--a  family  in  which  there  was  no  union  even 
with  regard  to  the  appointment  of  the  ser- 
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that  very  date  down  to  the  moment  of  his 
'decease.  These  facts  are  sufficient,  in  my 
opinion,  to  constitute  a  legal  partition.  There 
was  a  separate  appropriation',  as  well  as  a 
se1)arate  holding  and  enjoyment  of  distinct 
shares,  which  is,  according  to  a  recent  ruling 
of  the  Privy  Council,  all  that  is  necessary 
for  that  purpose  under  the  Hindoo  law  ad- 
ministered in  the  Benares  School.  It  is 
wholly  immaterial  that  the  respondent  was 
incpmpetent  by  his  age  to  exercise  his  own 
discretion  in  the  matter.  That  a  partition 
can  take  place  notwithstanding  the  minority 
of  some  of  the  co-parceners  is  expressly 
sanctioned  by  the  Hindoo  law.  Verse  9, 
Section  6,  Chapter  I.  of  the  Mitakshara 
provides  for  the  allotment  of  a  share  to  a 
co-parcener  who  is  born  after  a  partition 
effected  between  the  other  members  of  the 
familv.  It  is  true  that  this  verse  refers  to 
the  case  of  co  parceners,  the  pregnancy  of 
whose  mother  is  not  known  at  the  time  of 
the  partition ;  but  verse  1 2  of  the  same  Sec- 
lion  distinctly  states  that,  where  the  preg- 
nancy is  known,  the  partition  is  only  to  be 
deferred  till  the  time  of  delivery. 

It  should  not  be  supposed,  however,  that 
the  existence  of  more  than  one  adult  member 
in  the  family  is  in  any  way  necessary  for  the 
application  of  this  rule  ;  or  that  it  refers  to  a 
partition  between  brothers  onjy.  With  refer- 
ence to  the  first  objection,  itis  sufficient  to  say 
that  the  result  would  be  precisely  the  same 
whether  the  number  of  adult  co-parceners  is 
one  or  more,  and  if  two  or  more  adult  co-par- 
ceners can  effect  a  partition  between  them- 
selves and  an  infant  co-sharer,  there  seems 
to  be  no  reason  whatever  whv  the  same  rule 
should  not  apply  to  a  family  which  consists  of 
two  members  only — one  of  whom  is  a  major  and 
the  other  a  minor.  The  utmost  that  can  be  said 
is  that  the  interest  of  the  minor  must  be  re- 
presented by  somebody  before  a  partition 
can  be  made,  but  this  plea  is  by  no  means 
available  to  the  respondent*  as  I  will 
presently  show. 

The  second  objection  is  equally  un- 
tenable. It  is  true  that  the  verse  quoted 
above  ostensibly  relates  to  partition  between 
brothers,  btfc  verse  1 1  of  the  same  Section 
extends  the  rule  to  the  case  of  a  partition 
between  uncles  and  nephews.  Indeed,  the  law 
of  partition  is  one  and  the  same,  and  it 
applies  equally  to  all  joint  families,  whatever 
might  be  the  number  of  the  members,  and 
whatever  might  be  the  nature  of  the  relation- 
ship existing  between  them.  In  the  very 
definition  of  partition  given  in  Verse  5, 
Section  I,  Chapter  i,  it  is  distinctly  slated 


that  the  word  paternal  used  in  the  lest  of 
Nareda  implies  "  any  relation  which  is  the 
cause  of  property,"  and  that  the  word  i<m 
also  used  in  that  text  indicates  propinquiif 
in  general.  In  short,  there  is  but  one  chap* 
ter  of  the  work  which  relates  to  the  law  of  j 
partition,  and  the  particular  cases  cited j 
therein  are  merely  used  for  the  purpose  of' 
illustrating  the  general  principles  upoa 
which  that  law  is  founded.  It  is  cleai;j 
therefore,  that  the  tninoritv  of  the  re-', 
spondent  was  by  itself  no  bar  to  the  accooh 
plishment  of  a  partition. 

It  remains  now  to  see  that  ihe  partitioft; 
relied  upon  by  the  appellant  has  been  effect* 
ed   in   a    legal   way.     Now,   it  is  a  scttldt 
doctrine    of    the   Hindoo    law    that   eveif, 
member  of  a  joint  undivided  family  has  at 
indefeasible  right  to  demand  a  partition  oE 
his  own  share.     The  other  members  of  Hit, 
family  must  submit  to  it  whether  they  like  it 
or  not.     According  to  the  Mitakshara.  a  sot 
is  competent  even  to  compel  his  own  fatbef 
to  divide   the  family-estate  when  that  estate 
is  joint  and   ancestral.     There  can  be  no. 
question,  therefore,  that  Munnoo  Lall,  if  he. 
had  liked  it,  could  have  effected  a  partition 
between  himself  and  the  respondent,  provided 
there  was  some  one  to  represent  the  interests 
of  the  latter.     In  the  present  instance;,  how- 
ever, the  converse  case  had  happened :  but 
this  circumstance  cannot  make  the  slightest 
difference   in   the   result.     The  respondent 
was  fully  represented  by  the   Civil  Coufi, 
and  it  was  at  the  instance   of  that  Court 
that  the  partition  was  effected.    Section  2,  Act 
XL.  of  1858,  expressly  vests  ihe  Civil  Courtt 
with   full  and    ample  jurisdiction  over  the 
properties  and  persons  of  all  minors  not  sub- 
ject to  the  Court  of  Wards.     It  was  in  the 
discretion  of  the  Civil  Court,  it  is  trac,  to 
place   the   estate  of  the  respondent  in  jb« 
hands    of  the    Collector  or  not;  but  m 
discretion  has  been  already  exerciscH  on  bis 
behalf,  and  it  is  no  longer  open  to  him  to 
repudiate   the   consequences   that  have  in- 
evitably resulted  from  it. 

Suppose  for  instance  that  this  identical  state 
of  things  had  been  brought  about  by  a  decree 
passed  by  a  Court  of  competent  jurisdictiofl 
in  a  suit  instituted  by  some  one  as  the  next 
friend  or  well-wisher  of  the  respondent.  Jt 
may  be  said  that  such  a  decree  would  not  be 
passed,  if  the  cgect  of  it  would  be  10  depn>^ 
the  respondent  of  his  right  by  survivorship. 
Suppose,  however,  that  the  well-wisher  or 
next  friend  had  clearly  made  out  a  ^^^^^^ 
for  the  interference  of  the  Court  by  shov- 
ing thit  Munnoo  Lall  had  been  ?!»?"« 
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fske  with  the  interests  of  the  minor.     The 
Court  could   not  have  under  such  circum- 
itances  refused   to   place  the  share  of  the 
i  icspondent   in    some  safe  custody,    a?    the 
Civil  Court  had  done  under  the  provisions 
■of  Sn  XL   of  1858.     Could  ihe  respondent 
•Iiave  been  still  permitted  to  say  that  he  is 
■•ot  bound   by  the  legal  consequences  that 
"•oald  result  from  such  a  decree  ?  I  am  far 
from  imputing  the  slightest  blame  to  the  Civil 
Court  for  the  way  in  which  it  has  exercised 
.its  discretion.     I  think  that  a  right  to  take 
by  survivorship   is  after  all  a  right  of   too 
fragile   and    contingent    a   character   to   be 
compared  for  one  moment  with  the  existing 
inlerests   of   the    minor,   and    I   am   by   no 
Beans  satisfied  that  the  arrangement  sanc- 
tioned by   the    Civil   Court   in   the   present 
case  has  not  been,  upon  the  whole,  for  the 
benefit  of  the   respondent.     But  whether  it 
was  so   or    not,    the   respondent   is   clearly 
bound  by  that  arrangement ;  and  as  to  Munnoo 
111!,  it  was  all   the  s*ame  to  him  whether 
!be  arrangement  was  made  at  his  own  re- 
quest, or  it  was  imposed  upon  him  by  a  su- 
perior power  over  which  he  had  no  control 
vhaisoever. 

In  order  to  place  the  preceding  observations 
fe  a  clear  point  of  view,  I  wish  to  refer  parti- 
cularly to  the  relative  positions  of  the  respon- 
dent and  Munnoo  Lall  with  reference  to  each 
Other.  It  will  be  seen  that  there  is  an  import- 
ant distinction  between  the  different  modes  of 
;  management  prescribed  by  Ad  XL.  of  1858. 
Whether  the  certificate  of  administration  is 
^ven  to  a  trustee  appoi  nted  by  deed  or  to  some 
near  relative  who  is  willing  and  fit  to  be  en- 
trusted with  the'  charge,  the  law  leaves  it  en- 
tirely in  the  discretion  of  the  Civil  Court  to 
sanction  any  moJe  of  management  that  might 
be  suited  to  the  position  of  the  minor; 
except  perhaps  where  there  are  positive  in- 
ttmciiops  to  the  contrary  left  by  the  testator 
nimself.  When,  however,  the  estate  is  placed 
in  the  hands  of  the  public  curator  or  oiher  ad- 
ministrator under  the  provisions  of  the  loth 
Section  of  the  A6t,  the  management  must  be 
nr  the  exclusive  benefit  of  the  minor,  as  is 
expressly  laid  down  in  the  15th  Section.  In 
ine  same  way,  where  the  estate  is  placed  in 
the  hands  of  the  Collector  under  the  provi- 
sions of  Section  12,  the  only  interest  to  be 
Wnsulied  by  the  manager  is  the  interest  of 
^M  minor  and  of  nobody  els^  That  Section 
*Y^  that  the  Collector  is  to  appoint  a  manager, 
«^nose  duties  are  to  be  the  same  as  those  of  a 
nJinager  acting  under  the  Court  of  Wards,  so 
,  ?*  the  rules  laid  down  in  /espect  of  those 
^^^^<i«  shall  be  applicable  to  the  cas^. 


Oa  referring,  however,  to  the  duties  of  a 
manager  acting  under  the  Court  of  Wards,  we' 
find  the  following  provisions  made  by  the  Le- 
gislature. Section  11,  Regulation  X.  of  1793 
provides  for  an  establishment  of  officers  to  act 
under  the  manager,  and  the  appointment  of 
the^e  officers  is  left  entirely  in  the  discretion 
of  the  Collector.  Section  1 1  lays  down  that  an 
allowance  is  to  be  fixed  for  the  support  of 
the  minor  and  of  such  persons  of  his  family 
as  are  enlitled  to  receive  a  provision  from 
him.  The  same  Section  directs  that  a 
monthly  account-current  is  to  be  furnished 
by  the  minager  to  the  Collector,  and  the  Col- 
lector is  competent  to  give  credit  to  the  mana- 
ger for  such  items  only  as  have  been  spent 
bond  fide  for  the  support  of  the  minor  and 
for  the  preservation  and  improvement  of  his 
estate.  Section  18  says  that  if  the  Collector 
should  think  it  unnecessary  or  unadvisable  to 
appropriate  the  surplus  receipts  in  the  im- 
provement of  the  lands  already  under  the 
mmager's  charge,  he  shall  cause  the  same  to 
be  applied  by  the  manager  to  the  purchase  of 
other  landed  property,  or  to  interest,  loans,  or 
mortgages,  or  to  the  purcha<ie  of  Govern- 
ment securities,  as  circumstances  may  render 
preferable ;  and  that  these  new  acquisitions 
are  to  be  held  as  part  and  parcel  of  the  mi- 
nor s  estate.  Indeed,  Section  16  distinctly 
Slates  that  the  management  is  to  be  for  the 
exclusive  benefit  of  the  minor,  and  the  very 
terms  of  the  obligation  to  be  executed  by  the 
manager  under  the  provisions  of  Section  9, 
clearly  show  that  the  interests  of  no  other 
person  in  the  world  is  to  be  consulted  by  him. 

It  is  manifest,  therefore,  that  the  estate  of  re- 
spondent must  have  been  managed  without  any 
reference  whatever  to  the  interests  or  wishes 
of  Munnoo  Lall.  The  servants  appointed 
for  the  management  of  the  respondent's 
estate  were  appointed  without  his  sanction  or 
approbation.  The  receipts  and  disburse- 
ments had  nothing  to  do  with  his  receipts 
and  disbursements,  and  the  profits  made  or 
losses  incurred  had  nothing  to  do  with  hira. 
How,  then,  can  it  be  said  that  notwithstand- 
ing the  existence  of  such  a  state  of  things, 
the  family  had  still  continued  to  be  joint  and 
undivided?  So  far  as  Munnoe  LiH's  own 
share  was  concerned,  he  had  managed  it 
without  any  reference  to  the  interests  of 
th?  respondent,  and  without  any  fetter  or 
re.triciion  upon  his  power  ti  deal  with  it 
in  any  manner  he  liked.  What  sort  of  a 
joint  family  was  it  in  which  there  was  no- 
thing common  between  the  members  thereof 
--a  family  in  which  there  was  n:)  anion  even 
with  regard  to  the  appointment  of  the  ser- 
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vants  by  whom  the  family  estate  was  to  be 

^managed  ? 

Suppose,  for  instance,  that  Munnoo  Lall 
had   asked  the  Collector  for  a  large  sum 
o^  money  to  defray  some  of  his  personal 
expenses.    Would  the  Collector  have  given 
it  to  him  out  cE  the  savings  made  from  the 
proceeds  of  the  respondent's  8-annas  share 
of  the  estate  ?  -  If  the  family  had  been  joint 
and  undivided,  the  refusal  of  such  a  request 
made  by  Munnoo  Lall  might  have  immediate- 
ly led  to  a  separation  ;  and  yet  it  is  clear 
that  such  a  request  could   not  have  been 
acceded    to  by   the   Collector   under    any 
circumstances  ?    Suppose,  again,  that  it  had 
become  necessary  for  Munnoo  Lall  to  raise 
a  large  sum  of  money  for  the  marriage  of 
his  daughters  (if  he  had  any)  or  for  the  per- 
formance  of  -some   indispensible   religious 
ceremony  such  as  the  shradh  of  his  father. 
If  the  family  had  been  joint  and  undivided, 
Munnoo  Lall  might  have  raised  this  amount 
by  alienating  a  portion  of  the  joint  estate 
without  the  sanction  and  authority  of  any 
one.     Would  the  Collector,  however,  have 
permitted  Munnoo  Lall  to  touch  one  single 
item  of  property  belonging  to  the  respondent 
whether  real  or  personal,  even  if  he  (Munnoo 
Lall)  had  clearly  established   the  necessity 
for  such  a  sacrifice  }     Suppose,  lastly,  that 
Munnoo  LaN,  having  lost  the  whole  of  his 
8-annas  share,  or  the  major  part  of  it,  by  his 
own  extravagance  and  mismanagement,  had 
brought  a  claim  against  the  Collector   for 
division  of  the  family  estate.     Would  any 
Court  of  justice  have  decreed  to  him  a  share 
of    the    respondent's    properly    that    might 
have  been  improved  ^^^^  times  in  value  by 
the  prudent  and   wise  management  of  the 
Collector  }    Most  assuredly  not.     It  is  clear, 
therefore,    that   there    was   neither   a   unity 
of  title   nor  a  unity  of  possession,  both  of 
which  elements  are  indispensibly  necessary 
to  constitute  a  joint  undivided  family.  There 
was  one  way  only  in  which  the  family  could 
have   again    become    joint,    namely,    by    a 
reunion  ;  but  all  prospects  of  such  an  occur- 
rence have  been  cut  off  for  ever  by  the  death 
of  one  of  the  co-parceners.     It  has  been  re- 
cently held  hy  the  Privy  Council  that  those 
who  claim  a  right  by  survivorship  are  bound 
to  make  out  a  clear  and  satisfactory  case 
before  the  widow's  right  by  inheritance  can 
be  defeated.     In  the  present  case,  however, 
it  is  clear  that  the  state  of  facts  admitted  by 
the  respondent  himself  is  utterly  inconsistent 
with  the  existence  of  any  right  to  lake  by 
survivorship  ;  and  the  appellant's  title  by  in- 
heritance must  accordingly  prevail. 


I  would,  therefore,  recall  the  certi6cate 
that  has  been  awarded  to  the  respondent,  and 
grant  a  fresh  certificate  to  the  appellant  u 
the  next  heir  and  representative  of  her 
deceased  husband,  Munnoo  Lall.  The  Judge  s 
decision  ought,  in  my  opinion,  to  be  reversed 
with  costs. 

Jackson,  J. — With  considerable  hesitation, 
occasioned  by  the  difficulty  which  I  feel 
in  attributing  so  serious  and  unlooked  for  an 
effect  to  the  order  of  the  Civil  Court,  1 
concur  in  reversing  the  decision  of  the  Coort 
below,  and  in  revoking  the  certificate  granted 
to  the  respondent. 

A  fresh  certificate  will  be  granted,  as  pro- 
posed, to  the  appellant. 


The  19th  August  i868. 

Present : 

» 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Alienation  by  Hindoo  widow— Suit  by  refer- 
sioner— Limitation. 

Case  No.  900  of  1868. 

Special  Appeal  from  a  decision  passed  hf 
the  Additional  Judge  of  Tirhoot,  dated 
the  14th  December  iS6j,  reversing  a  dt- 
cision  passed  by  the  Sudder  Atneen  f>f 
that  District,  dated  the  2Sth  May  1866. 

Suntokhee  Thakoor  (one  of  the  Defendants), 

Appellant, 

versus 

Miissamut   Balasee   Koonwur    and    another 
(Plaintiffs),  Respondents. 

Baboo  Debendro  Narain  Bose  /or 
Appellant. 

Baboos  Mohesh  Chunder  Chowdhry,  Romah 
Chunder  Mitter,  and  Annund  Ghosul 
Paleet  for  Respondents. 

An  alienation  by  a  Hindoo  widow  with  a  life-Interest 
only  is  bindingf  duringr  her  life,  and  the  suit  ©^  *J2*.; 
sioner  to  set  aside  such  alienation  is  not  barttd  » 
brousfht  within  1 2  years  of  the  period  when  the  sw" 
cession  opens  out  to  him. 

Kemp,  7.— This  appeal  is  against  the  or- 
der of  the  Judge  remanding  the  suit,  over- 
ruling the  plea  in  bar,  and  we  have,  therefore 
only  to  consider  whether  the  decision  ol  iw 
Judge  is  right  on  the  plea  in  bar,  the  roerjjs 
of  the  *ase. not  having  been  decided  bjiw 

d 


i868.] 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


277 


Jud^.  It  is  dear*  that  the  reversioners, 
vbo  are  the  plaintifiFs  in  this  suit,  have  sued 
wiihin  12  years  from  the  period  when  the 
succession  opened  out.  But  the  question 
remains  whether  the  possession  of  the  as- 
sigiKes  of  A-chun)beet  Thaicoorain  and 
Raore  Thakooranee,  the  widowsof  Booniad 
Thakoor,  is  adverse  as  against  these  widows, 
and  consequently  adverse  as  against  the  re 
versioners.  It  appears  that  Ranee  Thakoor- 
anee  had  no  tide  whatever  in  the  estate 
alienated*  inasmuch  as  her  husband  prede- 
ceased his  father;  but  it  appears  that  she 
joined  with  Achumbeet  Thakoorain,  the  wi- 
dow of  Booniad  Thakoor,  and  with  the  con- 
sent of  the  two  ladies  the  alienation  was 
made.  There  was  no  invasion  of  the  rights 
of  the  widows,  and  the  act  of  alienation  was  a 
wluntary  one  on  their  part.  There  has, 
therefore,  been  no  adverse  possession  as 
against  them  which  would  bind  the  rever- 
sioner, and  this  case  must  be  treated  in  the 
wav  ihat  all  cases  of  alienation  bv  a  widow 
vith  a  life-interest  only  are  treated,  viz.,  the 
alienation  is  binding  during  her  lifetime. 
But  the  suit  of  a  reversioner  to  set  aside 
wch  alienation,  if  brought  within  12  years 
from  the  period  when  the'  succession  opens 
out  to  him,  is  n(5t  barred.  We  dismiss  the 
special  appeal  with  costs,  including  the  costs 
of  Ranee  I'hakooranee. 


The  20lh  August  1868. 

Pi'tsenl  : 

The  llon'ble  J.  B.  Phear  and  C.  Ilobhouse, 

Judges. 

l-ease -Consideration  paid  by  father— 
Mainten  ance.  * 

Case  No.  2622  of  1867. 

special  Appeal  from  a  decision  passed  bj' 
the  Addiiional  Judge  of  t^hitlagongs  dated 
tht  2jth  July  iSCy^  modifying  a  decision 
passed  by  the  Moonsiff  of  Futtickcheree, 
<l'itfd  the  30th  January  i86y.       ^ 


Zeemut  Ali  (Plaintiff),  Appellant, 

« 

versus 

Mussamut  Alimoonissa  and  others  (Defend- 
ants) Respondents. 

Mr.  G.  A.   Tu'idale  for  Appellant. 

Baboo  Nubo  Kishen  Meokcrjee  for  Respond- 
ents. 

Where  a  father  obtained,  once  and  again,  a  lease  in 
the  name  of  his  wife  and  son,  paying  the  consideration- 
money  out  of  his  own  fundsj  and  on  the  decease  of  his 
wife  obtained  the  lease  in  the  joint^names  of  the  same 
son  and  of  his  daughter  by  the  deceased,  and  it  was 
found  that  latterly  the  possession  was  not  with  the  father  : 
Held  that  there  was  no  error  in  law  in  the  Judge's  com- 
ing to  the  conclusion  that  the  property  was'  not  intend- 
ed  by  the  father  for  his  own  benefit,  but  was  given  to 
his  wife  and  children  for  their  maintenance. 

Phear,  J, — The  properly  which  is  the 
subject  of  suit  is  what  may  be  termed  lease- 
hold property.  It  was  obtained,  according 
to  the  finding  of  the  Lower  Appellate  Court, 
by  the  father  who  paid  the  consideration- 
money  out  of  his  own  funds,  though  the  lease 
was  taken  by  him  in  the  joint  names  of  one 
out  of  two  of  his  wives  and  of  her  son. 
Afterwards  again,  on  that  lease  falling  in,  a 
second  lease  was  obtained  also  by  the  father 
in  the  name  of  the  same  wife  and  son.  A 
third  time,  on  the  decease  of  that  wife,  a 
lease  was  obtained  by  the  father,  in  the  joint 
names  of  the  same  son  as  before  and  of  his 
sister  by  the  same  mother.  The  Judge 
fuither  finds  that  latterly,  at  any  rate,  the 
possession  of  the  property  was  not  in  the 
father.  Upon  these  facts,  he  comes  to  the 
conclusion  that,  although  the  property  was 
obtained  by  the  father  out  of  his  own  funds, 
still  it  was  not  intended  for  his  own  benefit, 
but  was  given  by  him  to  hisvwife  and  her 
children  for  their  maintenance  and  profit. 
And  we  think  that  there  was  no  error  in 
law  committed  by  the  Judge  in  coming  to 
that  conclusion  upon  these  premises.  The 
case  differs,  we  need  hardly  say,  altogether 
from  the  Gossain  Case  decided  by  the  Privy 
Council. 

We  dismiss  the  appeal  with  costs. 
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The  2oih  August  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

Lakheraj  lands—Summary  ejectment  by  zemin- 
dar—Section 10,  Reg:ulation  XIX.,  1793— Onus 
p  robandi. 

Case  No.  914  of  1868. 

Special   Appeal  from  a  decision  passed   by 

,  the   Judge  of  Rungpore,  dated  the  i6th 

December  i86y,  reversing  a  decision  of  the 

Sudder   Moonsiff  of  that  District,   dated 

the  6th  June  i86y, 

Munsaram  Doss  Kurmokar  (one  of  ihe 
Plaintiffs),  Appellant, 

versus 

Gridharee  Ram  Doss  (Defendant), 
Respondent, 

Baboos  Ktshen  Sukha  Mootierjee  and 
Greeja  Sunkur  Mozoomdar  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kishen 
Doyal  Roy  for  Respondent. 

In  a  suit  to  recover  possession  of  lands  which  plaintiffs 
alleged  to  be  lakheraj,  and  of  which  they  had  been  dis- 
possessed by  the  defendants  (zemindars),  held,  that  as 
plaintiffs  had  purchased  the  land  as  lakheraj,  and  had 
been  admittedly  in  possession  of  them  as  such  for  a 
very  long  time,  it  was  for  the  zemindar,  who  pleaded  a 
right  to  oust  them  summarily  under  Section  10,  Regula- 
tion XIX.,  1793,  to  prove  that  the  lakheraj  title  was 
invalid  as  having  been  created  subsequent  to  tjQO. 

Kemp,  y.— This  was  a  suit  to  recover 
possession  of  ceriain  lands,  which  the  plaint- 
iffs alleged  are  lakheraj,  and  were  purchased 
in  the  name  of  their  ancestors  in  1259,  and 
from  which  ^he  defendants,  who  are  the  ze- 
mindars, have  dispossessed  them.  The  Court 
of  first  instance  found  that  the  lands  in  dis- 
pute have  been  held  in  possession  by  the 
plaintiffs  as  lakheraj  for  38  years,  and  as 
ihe  defendants  admit  ihat  they  are  lakheraj, 
but  invalid,  the  zemindar  (the  defendant)  was 
not  justified  in  ousting  the  plaintiffs  of  his 
own  authority.  The  first  Court,  therefore, 
without  going  into  the  question  of  the  vali- 


dity of  the  lakheraj,  gave  the  plaintiffs  a  de- 
cree. In  appeal  the  Judge  has  reversed  this 
decision,  and  has  put  the  plaintiffs  strictly  to 
the  proof  of  their  title,  and  finds  that  they 
produce  no  sunnud,  and  that  beyond  a  bye- 
namah  of  1830,  in  which  the  lands  in  dispute 
are  designated  as  lakheraj,  there  is  no  evir 
dence  of  the  validity  of  the  lakheraj,  and  that 
the  zemindar  (defendant)  having  ousted  the 
plaintiffs  under  the  provisions  of  Section  10, 
Regulation  XIX.  of  1793,  acted  perfcctk 
legally.  The  decision  of  the  first  Court  was 
therefore  reversed,  and  the  plaintiff's  salt 
dismissed. 

We  think  that  this  decision  is  wrong.  The 
plaintiffs  purchased   the  lands  as  lakheraj, 
and  it  is  admitted  that  they  have  been  in 
possession  of  these   lands   for  a  very  lonf 
lime  as  lakheraj  before  their  ejectment  by 
the  defendant.   The  written  statement  filed 
by  the  defendant  substantially  admits  that 
these  lands  were  held  as  lakheraj,  bat  that 
under  Section  10,  Regulation  XIX.  of  1793. 
the  defendant  (ihe  zemindar)  was  entitled  to 
oust   the   plaintiffs    summarily.      That  the 
defendant  rested  his  case  on  that  Section,  and 
on  the  powers  conferred  upon  him  by  that 
Section  is  more  clear  from  the  petition  of  ap- 
peal  to  the  Judge   in   wtiich  he  distinctly 
invokes  that  Section,  and  asks  the  Judge  to 
try   the   validity   of    the   plaintiff's    alleged 
lakheraj    holdirtg.     Now,   in   a  case  of  this 
descripiion,  it  was  for  the  zemindar  to  prove 
that  the  land  in  dispute  was  held  under  an 
invalid   lakheraj    title   inasmuch   as  it  was 
created  subsequently  to  1790,  and  that  under 
the  above  quoted  Section  he  was  authorized 
to  eject  the  plaintiffs.     The  onus  of  proving 
this  was  on  the  defendant  (the  zemindar).  But 
the  Judge,  reversing   the  incidence  of  the 
onus,  has  thrown  it  entirely  and  most  heavily 
upon  the  plaintiff.  We  have  already  obscr^'cd 
that  the    plaintiffs    purchased    this,  lakhe- 
raj   land   as  in  execution  of  a  decree,  and 
it  is  not  unlikely  that  being  a  purchaser  be 
would  not  be  in  possession  of  the  original 
sunnud  creating  the  lakheraj  tenure.     But  it 
is  very  clear  that  he  was  for  many  years  in 
possession  as  lakheraj dar.      Had  he  brought 
his  action  at  once,  he  would  have  been  en- 
titled  to   restoration   to  possession  withoui 
even   giving  primd-facie  proof  of  his  title. 
In   the   present  case   he   has    brought   bis 
action  after   th%  lapse  of  many  years  from 
the   date    of    ouster.      But    he    has   gi^'en 
sufficient   primd facie  evidence   of  his  title 
as  lakherajdar  to  throw  the  onus  of  proving 
that  this  land  is  mat,  and  not  lakheraj,  00 
the  zenftndar. 
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The  zemmdar,  if  he  wishes  to  try  the 
question  of  the  validity  of  this  lakheraj,  must 
bring  a  suit  for  that  purpose.  In  the  present 
luit,  and  with  reference  to  the  pleadings  of 
ibe  parties,  the  plaintiffs  are  entitled  to  a  de- 


In  decreeing^  such  a  suit  it  is  not  sufficient  for  the 
Court  to  give  an  order  that  the  claim  be  allowed.  The 
decree  ought  to  be  a  specific  order  upon  the  defendant 
to  deliver  up  the  papers. 

Phear,  J, — The  mode  in  which  this  suit 
has  been  tried   in   both  the  Lower  Courts, 


^  '  I  in  our  opinion,  reflects  any  thing  but  credit 

The  decision  of  the  Judge  is  reversed,  and  ^PO"    the    gentlemen    who    presided    over 

that  of  the  Court  of   first   instance,   which    ^^^^e  Courts. 

a{)pears  to  us  to  be  a  very  proper  and  correct  [  In  the  first  place,  a  plaint  has  been 
decision,  restored  with  costs  in  all  the  '  allowed  to  be  filed  which  contains  two  se- 
Courts.  parate    causes    of   action    on    the    part    of 

I  two  distinct  plaintiflFs,   and   the  two  plaint- 

iffs    sue    together    :is    if    they    were    joint 

plaintiffs  seeking  a  remedy  upon  one  cause 

of  action.     This    is   not   a   mere  technical 

The  20lh  August  1868.  irregularity.     It  is  an  incorrect  proceeding 

which  is  liable  to  lead  to  the  committing 
Present:  of  injustice  to  the  defendant,  and   it  seems 

to  us  that,  in  this  particular  instance,  it  has, 

The  Honble  J.  B.  Phear  and  C.  Hobhouse,  ,  >"  ^act,  led  to  the  result  of  the  defendant 

^    ,  I  not  having  a  fair  trial. 

Judges, 

Then  the  suit,  or  rather  the  two  suits,  are 

Joinder  of  causes— Procedure-Suit  for  delivery    brought  in  the  Collector's  Court  under  the 

of  papers-Specific  decree.  provisions  of  Section  24,  Act  X.  of  1 859.   The 

plaint,  although  it  is  double  in  us  nature, 

1  P      V'       o      c    oz:o      J      A   *.  V     t    ^  ^     contains  but  one  prayer,  and  that  is  a  prayer 
Case  No.  585  of  1868  under  Act  X.  of  1859.    ^^^  ^^^   ^^jj^.^^^  \^  ^^  ^j^^   ^^^^^^.  ^^^l^^ 

There  is  no  specific  decree  passed  by  the  first 
^uial   Appeal  from  a  decision  passed  by  '  Court.      The  only  order  given  is  that  the 

Ihe    Judge    of    Dacca,     dated    the    3rd '  claim    be    allowed.      The  Lower  Appellate 

n       1  DiC        a-      '^  j,.:..-^^    Court  lakes  no  notice  of  the  very  serious 

December      roor.     affirming    a     decision    .  ...  u-  u    i.  j    u  n        j 

'^      •"         *  irregularities   which    had    been    allowed   to 

passed    by     ihe      Deputy      Collector    of  jake  place  below ;  but,  on  the  contrary,  says 

Maniikgunge,      dated     the     jgth     May    that  it  finds  no  fault  with  the  decision  of 

^^^^  the  first  Court.     And  this  the  Judge  says 

^'  ,  with  the  fact  present  to  his  mind  that  the 

p  plaintiffs  were  not  suing  on  a  joint  right, 

Ivam  Coomar  Sircar  (Defendant),  i4//tf//a«/, .  for  in  his  judgment   he    deals   with   their 

claims  as  being  distinct  the  one  from  the 
"^^^^^^  other.      Wiih  special  reference  to  the  claim 

xf  .     ,^  ^  ,         ,       ,T^,  .    .«•  N     <^^  Hurro  Soonduree,  one  of  the  plaintiffs, 

KaleeCoomarDutt  and  another  (Plaintiffs),    ^^    ^..^.j^^g   ^^    follows,    namely,   that    "the 

Respondents.  '  appellant   in   his  answer  admitted   that  he 

■  collected  rents  for  the  plaintiffs,"  speaking 

Bnboo  Nuleel  Chunder  Sein  for  Appellant.  '  of  ^^em  in  the  plural.      '-He  cannot,  there- 
fore, now  take  a  new  ground  against  the  fe- 

Moos  Chunder  Madhub  Ghose  and  Kishen    "^ale  plaintiff."     We  must  say  that  this  looks 

to  us  as  much  like  catching  an  unfortunate 
Dyal  Roy  for  Respondents.  Hil^ant  in  a  trap,  as  we  have  s^en  for  a  long 

lime ;  and,  in  truth,  when  this  statement  of 

^^hc^e  a  plaint  containing  separate  causes  of  action     t^g  defendant  is  Carefully  looked  at,   it  does 
on  the  part  of  distinct  plaintiffs,  though  but  one  prayer,     not    turn    OUt    that    he    did    therein    in    fact 

*'c  •,  for  the  delivery  up  of  ccrtalh /»r^/ij?i  papers,  was    admit  that  he  collected  rent  for  both  the 

•^  and  tried  as  a  single  suit,  the  Court  trying  the     plaintiffs.       The    plural    form    of    the    WOrd 

^  WIS  held  to  have  committed  not  a  mere  technical  ,  plaintiff    had    reference    to    the    plaintiffs' 

irfcgulaHty,  but  an  incorrect  proceeding  liable  to  lead  i  house,  and  not  tO  the  collection  of  plaintiffs' 

to  injustice.  ^  !  rents.     On  the  other  hand,  in  the  very  same 
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statement,  there  was  an  express  denial  by 
•the  defendant  that  he  was  agent  for  the 
female  plaintiff.  Again,  the  Judge's  final 
order  does  nothing  towards  setting  right  the 
want  of  precision  and  accuracy  in  the  decree 
of  the  Court  below,  or  rather,  we  might  say, 
the  want  of  a  decree  at  all  in  that  Court, 
for  the  Judge  confines  himself  to  dismissing 
the  appeal. 

Under  all  the  circumstances  of  the  case, 
we  think  that  the  decrees  of  both  the  Lower 
Courts  must  be  reversed,  and  the  case  re- 
manded to  the  Judge  with  directions  that 
he  send  it  to  the  Court  of  first  instance  for 
re-trial  on  the  issues  which  follow ;  and  we 
desire  to  remind  both  the  Lower  Courts  that 
in  the  re-trial  of  the  case,  they  must  treat  it 
as  if  it  were  two  suits,  one  brought  by  the 
male  plaintiff,  and  the  other  by  the  female 
plaintiff,  and  they  must  conduct  the  trial 
of  each  of  these  separately,  although  the 
matter  of  complaint  brought  forward  by  the 
respective  plaintiffs  is  contained  in  one 
formal  plaint.  The  issues  in  both  these 
suits  will  be  the  same,  namely,  yfrj/,  whether 
the  defendant  was  agent  of  the  particular 
plaintiff  for  the  collection  of  the  rents  of 
the*  land  in  respect  of  which  that  plaintiff's 
claim  is  made,  or  of  any  portion  of  that 
land.  If  the  Court  should  find  this  issue 
in  the  affirmative,  then  the  second  issue  will 
be  whether  the  defendant  had  any,  and,  if 
any,  what,  nekasi  papers  relating  to  the 
said  agency  which  he  is  liable  to  deliver 
up  to  the  plaintiff.  We  will  add  that  if  the 
Court  should  find  this  second  issue  also  in 
the  affirmative,  the  decree  ought  to  be  a 
specific  order  upon  the  defendant  to  deliver 
up  the  nekasi  papers  which  he  has  been 
found  to  be  liable  to  deliver  up.  If  the  Court 
should  find  either  of  these  issues  in  the 
negative,  then  it  ought  to  dismiss  the  claim 
of  that  plaintiff  in  regard  to  which  the  issue 
is  so  found.  We  think  that  there  has  been 
such  an  entire  misapprehension  of  the  nature  ' 
of  the  contest  between  the  litigant  parties, 
and  such  short-comings  in  the  conduct  of 
the  trial,  that  both  sides  ought  to  be  allowed 
to  adduce  any  fresh  evidence  which  they 
may  desire.  That  which  is  already  on  the 
record  may  also  be  availed  of.  Costs  of 
this  appeal  will  abide  the  event. 


The  20th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitler,  Judge, 

Onus,  probandi— Fraudulent  sale—Examioatioa 
of  parties  and  witnesses— Powers  of  a  Moon- 
siflf— Sections  i<56  and  170,  Act  VIII,,  18591 

Case  No.  385  of  1868. 

Special  Appeal  from  a  decision  passed  ij  '■ 
the  Principal  Sudder  Ameen  of  Ckiita" 
gong,  dated  the  tSth  December  i86l^ 
affirming  a  decision  passed  by  ihe  MoaH" 
siff  of  Raojan,  dated  the  2gth  Msy 
1867, 

Ram  Gutty  and  others  (Defendants), 
Appellants, 

versus 

Mumtaj  Bebee  and  others  (Plaintiffs), 
Respondents, 

Baboo  GopeencUh  Mookerjee  for  Appellants. 

Mr,  G.  A,  Tioidale  for  Respondents. 

In  a  suit  against  a  purchaser  to  set  aside  a  sale  ia 
execution  of  a  decree  on  &&  grround  of  fraud,  thewai 
lies  upon  the  plaintiff  to  make  out  that  the  sale  was 
fraudulent. 

A  Moon  siff  has  power,  if  necessary,  under  Sectiod 
166,  Ae^  VIII.,  1859,  to  examine  any  of  the  parlies  toa 
suit  and  to  compel  their  attendance  ;  or,  in  theeyentn 
their  failure  to  comply  with  the  order,  to  deal  with  the 
suit  under  Se<5lion  170.  He  also  has  power,  if  neces- 
sary, to  examine  any  other  person  as  a  witness. 

The  general  duties  of  the  Lower  Courts  in  connecliw 
with  the  examination  of  witnesses  pointed  out. 

Peacock,  C.  J, — This  is  a  jsuit  brought  w 
set  aside  a  sale  of  an  under-tenure  in  execu- 
tion of  a  decree  for  arrears  of  rent  of  the 
tenure  in  an  Aft  X.  case.     It  is  brought  not 
only  against  the  decree-holder  in  the  execo- 
tion  case,  and  the  tehsildar,  who  instituted 
the  Aft  X.  suit  on  behalf  of  the  decree-bolder, 
but  also  against  the   purchasers  under  the 
execution  ;  and  unless  the  sale  was  a  colla- 
sive  one  and  the  property  purchased  forlbe 
benefit  of  the  tehsildar,   defendant  No.  ii 
the  purchasers  are  the  principal  defendants 
and  the  only  persons  really  interested  in  the 
determination  of  the   suit.     The  Principal 
Sudder  Ameen  says :     "  The  plaintiffs  aver 
'•  that  nothing  remained  in  balance  out  of 
"  the  rent  of  the  said  talook  for  12^5  and 
"  1226    Mughee;  that  notwithstanding  dc- 
*'  fendant  No.  i,  tehsildar  under  defendant 
*  No.  2,  institutSd  a  false  suit  for  arrears  of 
the  above  years  in  the  Revenue  Court  and 
obtained  an  ex -parte  decree  without  their 
knowledge;  and  that  instead  of  taking  out 
"  execution  of  that  decree  on  the  moveable 
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I*  properties,  he  brought  the  property  under 
r  claim  to  sale,  and  purchased  the  same  in 

the  name  of  his  son  and  kindred."     This 

a  mere  recital  of   the   plaintiff's   allega- 

not  of  the  facts  found  to  be  proved. 

lot  if  it  were  true  that  the  decree  and  sale 

^re  obtained  without  notice  to  the  defend- 
Ints  in  the  suit  (the  present  plaintiffs),  one 
jould  have  expected  that  they  would  have 

)piied  to  the  Court  under  Section  58  of  Act 
[.  of  1859.     Nothing  of  the  kind,  as  I  un- 

;rstand,  appears  in  evidence. 

The  Principal  Sudder  Ameen,  referring  to 
allegation  to  which  I  have  above  referred, 

is  on  to  say  :  "  The  defendants  do 
not  take  any  objection  to  the  above  allega- 
{lion  of  the  plaintiff  ;  rather  the  principal  de- 
fendant No.  I  does  not  take  any  objection." 
|at  it  is  not  because  the  principal  defend - 
It  No.  I,  the  tehsildar,  who,  if  the  pur- 
•ast  was  a  bond-fide  one  on  the  part  of  the 

ler  defendants,  is  no  longer  interested  in 

matter,  did  not  take  any  objection  that 

\t  sale  was  to  be  set  aside  as  fraudulent  as 

iinst  the  purchasers. 

The  Principal  Sudder  Ameen-  then  says: 
[Hence"  (that  is,  because  the  defendant 
jo.  I  did  not  take  any  objection)  ''  it  was 
illegal  to  bring  first  the  immoveable  pro- 
Iperty  in  suit  to  sale  instead  of  the  move- 
|able  property.*'  If,  however,  the  decree 
fraudulent,  as  supposed  by  the  Principal 
Ider  Ameen,  it  would  have  been  illegal  to 
[ing  either  the  moveable  or  the  immoveable 
>erty  to  sale  under  it.  But  so  far  from 
|e  fact  being  that  the  defendant  No.  i  did 
take  any  objection  to  the  plaintiffs'  al- 
uion  that  the  Act  X.  suit  was  fraudulent, 
that  the  decree  was  obtained  in  it  ^jc  parie 
thorn  notice,  the  tehsildar,  defendant  No. 
alleged  in  his  written  statement  which  was 
ly  verified,  ^^  first,  that  the  decree  under  Act 
l-r  the  ^le  held  in  execution  of  that  de- 
and  the  notice  of  suit,  as  well  as  the 
:lamation  of  sale,  were  all  bond 
U  and  according  to  law ;  2ndly,  that  the 
kkbilahs  produced  by  the  plaintiff  are 
■l«e;  and,  jr<//r,  that  the  fact  of  your  peti- 
tioner's son  being  one  of  the  purchasers  does 
not  invalidate  the  sale,  and  that  the  other 
parcbasers  are  not  his  relatives."  It  is 
evident  that  the  Principal  Sudder  Ameen 
ccmld  not  have  read  or  duly  considered  the 
written  statement. 

The  Principal  Sudder  Ameen  then  goes 
on  to  say :  •'  It  further  appears  that  the 
"defendants  allege  the  sealed  dakhilahs 
"  filed  by  the  plaintiffs,  which  were  ^ven  for 

VoLX, 


"  payment  of  the  entire  rents  for  1225  and 
"  1226  Mughee,  to  be  forged.  In  fact,  there* 
''  is  no  ground  for  the  said  dakhilahs  being 
''  fabricated,  inasmuch  as  they  bear  the  seal." 
But  I  understand  that  there  was  no  eOi- 
dence  to  prove  that  the  seal  was  the  seal  of 
the  zemindar  (the  plaintiff  in  the  rent-suit). 
Mr.  G.  A.  Twidale,  on  behalf  of  the  re- 
spondents, admits  that  he  has  looked  through 
the  record  and  that  there  is  no  evidence  on 
the  record,  to  show  that  the  seal  was  the  seal 
of  the  zemindar. 

.  The  Principal  Sudder  Ameen  then  says : 
"  Another  objection  of  the  defendants  is 
"  this,  that  the  sale-notification  was  published, 
"  in  proof  of  which  they  have  examined 
"  certain  witnesses.  I  do  not  at  all  believe 
''  that  the  said  notification  was  really  pub- 
''  lished,  because  it  is  beyond  credit  that  the 
''  defendants,  after  originally  omitting  to  take 
"  out  execution  on  the  moveable  properties 
''  according  to  law,  should  duly  publish  a 
''  proclamation  in  fraudulently  bringing  the 
"  immoveable  properties  to  sale  first."  So 
that  he  disbelieves  the  witnesses  who  prove 
that  the  sale-notification  was  published, 
simply  because  the  tenure  was  brought  to 
sale  in  execution  before  the  moveable  pro- 
perty. 

In  a  suit  against  a  purchaser  to  set  aside  a 
sale  in  execution  of  a  decree  on  the  ground 
of  fraud,  the  onus  lies  upon  the  plaintiffs  to 
make  out  that  the  sale  was  fraudulent.  If 
the  sale  had  been  made  without  proclamation, 
the  present  plaintiffs  might  have  applied  to 
the  Revenue  Court  before  the  sale  was  con- 
firmed, bilt  there  is  no  evidence  that  they 
did  so. 

The  Principal  Sudder  Ameen  finds  against 
the  alleged  settlement  of  a  part  of  the  pro- 
perty by  Noor  Buksh  in  the  name  of  his 
son  on  the  ground  that  the  deed  was  not 
registered ;  but  it  is  admitted  by  the  pleaders 
on  both  sides  that  there  is  no  evidence  as  to 
whether  the  son  of  Noor  Buksh  was  in 
possession  of  any  part  of  the  property. 
If  the  plaintiff's  son  was  really  in  posses- 
sion of  part  of  the  property,  it  would 
have  been  an  important  pohit  for  con- 
sideration in  determining  the  question 
under  issue.  The  Moonsiff  and  Principal 
Sudder  Ameen  may  have  arrived  at  a  just 
conclusion,  but  the  evidence  in  the  case  was 
not  sufl|pient  to  support  it ;  nor  are  the 
reasons  which  the  Principal  Sudder  Ameen 
has  given  in  support  of  his  judgment  such 
as  can  be  sustained  by  law.  It  was  a  very 
important  fact  to  be  determined  in  the  case 
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^whether  the  rent  for  1225  and  1226,  for 
which  the  decree  was  obtained  and  the 
tenure  sold,  was  really  due  or  not.  The 
case  has  been  so  badly  tried  by  the  Principal 
Sadder  Ameen  and  the  Moonsiff,  and  the 
witnesses  so  insufficiently  examined  and 
the  evidence  is  so  imperfect,  that  it  seems 
impossible  to  arrive  at  a  just  conclusion  in 
the  case  as  it  now  stands. 

There  is  no  excuse  for  the  Court  of  first 
instance  leaving  a  case  in  the  unsatisfactory 
mode  in  which  this  was  left  as  regards  the 
evidence.    When  dakhilahs  were   produced 
with  a  seal  upon  them,  and  it  was  all  impor- 
tant to  ascertain  whether  they  bore  the  seal 
of  the  plaintiff  jn  the  rent-suit  or  not,  it  was 
the  duty  of  the  Lower  Court  not  to  decide 
the   case  without  ascertaining  whether  that 
seal  was  the   plaintiff's   seal    or   not.     The 
Moonsiff   had   power,    if    necessary,    under 
Section  i66  of  Act  VIII.  of  1859,  to  exa- 
mine any  of  the  parties  to  the  suit,  and  to 
compel  their  attendance;  or,  in  the   event 
of  their  failure  to  comply  with  the  order,  to 
deal  with  the  case  under  Section  170.     He 
also  had   power,   if  necessary,    to   examine 
any  other  person  as  a  witness.     It  appears 
that  he  did  not  even  ask  the  witnesses  who 
were  called  whether  the  seal  to  the  receipts 
was  the  seal  of  the  zemindar  or  not.     If  the 
rent  for  which   the   suit   was   brought   had 
been  actually  paid,  and  the  tehsildar  not- 
withstanding  brought   a   suit  for   that   rent 
in  the  Revenue  Court,  and  the  son  of  the 
tehsildar  afterwards    purchased    a   portion 
of  the  tenure  in  execution  of  the  decree,  it 
would  have  gone  a  long  way  to  the  final  dis- 
posal of  the  case  upon  its  merits. 

It  was  remarked  by  the  Lords  of  the 
Judicial  Committee  in  a  recent  case,  Sooren- 
dronath  Roy  against  Heeramonee  Bur- 
monee  and  others,*  decided  on  the  2nd  of 
July  last :  *'  It  is  a  great  misfortune  of 
"  Hindoo  litigants  that  their  cases  often  fail, 
"  in  the  earlier  stages  of  litigation,  into  the 
"  hands  of  incompetent  advisers,  who,  by 
"  the  mixture  of  falsehood  with  truth  or 
"  by  the  suppression  or  abandonment  of 
"  part  of  avtrue  case,  from  some  mistaken 
**  view  of  policy  or  difficulty,  create  often 
"  impediments  to  its  success,  from  which  the 
''  true  story,  if  revealed,  would  have  been 
"  free." 

And  I  may  add  that  it  is  another  great 
misfortune  of  litigants  in  the  mofussil  in 
this   country    that    the    witnesses    who    are 

♦  See  10  W.  R.,  PH.  Coun.,  p.  35. 


called  to  prove  the  facts  of  the  case  are  not 
properly  examined  through  the  incompeten- 
cy of  those  who  have  the  management  of 
the  suits,  and  that  the  Judges  do  not  nake 
up  for  that  incompetency  by  themselves 
examining  the  witnesses  or  exercising  those 
powers  for  obtaining  the  truth  with  which 
they  have  been  entrusted  by  the  law  of  pro- 
cedure. If  the  Moonsiff  in  this  case  failed 
in  the  due  performance  of  his  duty  in  that 
respect,  it  was  no  reason  why  the  Principal 
Sudder  Ameen  should  act  upon  evidence 
which  was  not  admissible  or  come  to  a 
conclusion  upon  the  facts  without  any 
evidence  at  all.  The  Principal  Sadder 
Ameen  had  the  power,  if  he  thought  it 
necessary,  under  Section  355  of  the  Code  of 
Civil  Procedure,  to  require  further  evidence. 
Instead  of  doing  so.  he  appears  to  have 
determined  the  case  merely  upon  conjecture, 
without  any  evidence  to  warrant  it. 

The  case  must  be  remanded,  and  I  wonW 
request  the  Judge  to  call  the  case  up  10  his 
own  file,  and  after  calling  for  such  further 
evidence  or  directing  such  issues  as  he  may 
think  necessary,  to  decide  the  case  upon 
the  merits  and  to  report  his  decision  to  lii.s 
Court,  The  costs  will  abide  the  evept  of  the 
suit. 

This  case   is  only   one   amongst  several 
others  in  which  Moulvie  Ali   Newaz  Khan, 
the  Principal  Sudder  Ameen  of  Chitiagong, 
has    exhibited    incompetence    to   discbarge 
those  important  duties  with  which  he,  as  a 
Subordinate  Judge,  has  been  entrusted.    Tbel 
case  is  one  of  very  small  value,  but  that  isl 
no  reason  why  the  same  care  and  attention 
should  not  be  bestowed  upon  it  as  if  it  had| 
been  one  of  much  greater  value.     It  is  pain- 
ful to  see  parties  in  these  small  suits  driven| 
to  appeal  to  the  High  Court  for  want  of  a 
proper  discharge  of  their  duties  by  the  F.orer 
Courts. 

I  do  not  mean  to  say  that  in  this  case  the 
decision  at  which  the  Moonsiff  and  Principal 
Sudder  Ameen  have  arrived  may  not  turn 
out  to  be  corject.  The  complaint  is  that 
they  have  dealt  with  the  case  without  pro- 
I)cr  evidence  of  the  facts,  and  without  uking 
the  proper  means  to  make  that  evidence 
complAe. 
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The  20th  August-; 868. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Makiag:  third  parties  defendants— Section  73, 
Act  VIII.,  1859. 

Case  No.  3103  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Principal  Sudder  Amcen  of 
^ylhet.  dated  the  31  si  August  i86y,  affirm- 
ing a  decision  passed  hy  the  Moonsif  of 
that  District,  dated  the  21st  June  i86j. 

m 

Paddolochun  Sein  (Defendant),  Appellant, 

versus 
Ull  Chand  Goopto  (Plainliff),  Respondent. 
Baboo  Bama  Churn  Banerjec  for  Appellant. 
No  one  for  Respondent. 

in  a  suit  brought  on  the  allegation  that  defendant 
bd  i>old  to  plaintiff  certain  talooks,  but  had  not  put 
fciin  in  possession,  in  which  defendant  pleaded  that  he 
''kuiput  plaintiff  in  possession,  and  in  which  a  third 
party  petitioned,  stating  that  defendant  had  only  been 
Ipiat  owner  of  the  talook  with  a  co-heir  whose  right, 
title,  and  interest  petitioner  had  puichased  : 

Held  that  it  was  irregular  to  make  this  petitioner 
6efeiidanl,  and  that  Section  73  of  the  Code  of  Civil  Pro- 
cedure does  not  enable  parties  who  are  not  likely  to  be 
affected  by  the  result  to  come  into  the  suit,  and  raise 
new  questions  which  do  not  properly  arise. 

Jachon.  7.— This  suit  was  originally 
brought  by  the  plaintiff  Lall  Chand  Goopto 
against  the  defendant  Goonoo  Bullubh 
Goopto,  on  the  allegaliorf  that  Goonoo 
Bullubh  'had  sold  to  the  plaintifT  certain 
talooks,  but  had  not  put  him  into  possession, 
and  the  plaintiff  sought  to  obtain  possession. 
Goonoo  Bullubh  stated,  admiiiing  the  sale, 
that  he  had  put  the  plaintiff  in  possession. 
Thereupon  one  Puddolochun  petitioned  the 
Court,  stating  that  the  plaintiff's  vendor 
Goonoo  Bullubh  was  not  the  sole  owner  of 
Ibis  lalook,  but  that  Goonoo  Bullubh  and 
Pran  Bullubh  were  joint  owners  as  heirs  of 
tiieir  deceased  father,  and  the  petitioner  had 
purchased  from  Pran  Bullubh  all  his  right, 
title,  and  interest.  Thereupon  Puddolochun 
was  made  a  defendant  in  the  suit,  and  the 
chan^r  of  the  suit  was  altogether  changed. 
The  Court  proceeded  to  investigate  tke  title 
of  the  plaintiff  through  Goonoo  Bullubh  and 


that  of  the  new  defendant.  The  Moonsiff,^ 
as  well  as  the  Principal  Sudder.  Ameen  in 
appeal,  found  that  Goonoo  Bullubh  had  been 
for  years  in  possession  of  the  property,  and 
by  some  disposition  of  the  paternal  property 
made  by  the  father  Goonoo  Bullubh  had 
remained  in  possession,  and  was  entitled  to 
sell  the  property.  Puddolochun  appeals 
specially. 

The  first  observation  the  Court  has  to 
make  is  that  it  was  irregular  in  this  suit 
to  make  Puddolochun  a  defendant,  and 
thereby  to  raise  issues  altogether  different 
from  those  arising  in  the  suit  as  originally 
framed.  Section  73  of  the  Civil  Procedure 
Code  enables  the  Courts  to  bring  in  as 
parlies  to  the  suit  any  persons  whose  rights 
ai)pear  to  be  involved,  and  who  may  be 
affected  by  the  result  of  the  suit.  It  does 
not  enable  parlies,  who  are  not  likely  to  be 
affected  by  the  result,  to  come  in  and  raise  al- 
together new  questions  which  do  not  properly 
arise.  As  the  parties,  however,  have  all 
acquiesced  in  the  ii regularity,  and  the  suit 
has  gone  to  irial  on  the  issues  between 
Puddolochun  and  the  plaintiff,  the  Court 
does  not  think  it  necessary  to  quash  the  pro- 
ceedings, and  reduce  the  suit  to  its  original 
dimensions. 

It  appears  to  us,  however,  that  the 
plaintiff  was  not  entitled  to  a  decree  as  the 
case  slood.  It  appears  that  the  defendant 
Puddolochun  was  in  possession  of  half  the 
talook  under  the  sale  from  Pran  Bullubh, 
one  of  the  two  sons  of  the  last  owner.  It 
seems  clear  that  the  arrangement  under  which 
Goonoo  Bullubh  had  sole  possession  of  the 
talook  in  his  father's  lifetime  was  one 
which  subsisted  only  during  the  father's 
life,  and  that,  on  the  death  of  the  father, 
whether  under  the  deed  which  was  produced 
or  under  operation  of  the  Hindoo  law,  the 
two  brothers  became  jointly  entitled  to  the 
talook  in  dispute  and  to  the  other  properties 
which  the  father  left.  There  was  no  evidence 
to  show  that,  since  the  death  of  the  father, 
the  brothers  had  come  to  a  partition  so  as  to 
enable  (joonoo  Bullubh  alone  to  (^al  with  the 
talook  in  dispute.  We  think,  therefore, 
that  the  suit  to  obtain  possession  of  the  whole 
talook  was  liable  to  be  dismissed.  But  the 
special  appellant  acquiesces  in  the  plaintiff 
having  a  decree  for  half  of  the  talook, 
leaving  the  plaintiff  to  take  any  proceeding 
against  Goonoo  Bullubh  in  respect  of  the  re- 
maining half  which  he  has  been  unable  to 
deliver. 

Costs  of  all  the  Courts  to  be  in  proportion. 
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The  20th  August  1868. 


Present : 

'rtie  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Witnesses — Further  evidence— Form 
of  deposition. 

Case  No.  937  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoolj  dated  the  6th  February 
1868,  reversing  a  decision  0/  the  S udder 
Ameen  of  that  District^  dated  the  I'jthjune 
1867. 

Mahomed  Saleh,  for  self  and  as  guardian 
of  Mahomed  Khubel,  minor  (Defendant), 
Appellant, 

versus 

Mussummat  Muriamoonissa  (Plaintiff). 

Respondent, 

Messrs,  R.  E,  Jwidale  and  C.  Gregory 
for  Appellant. 

Moonshee  Ameer  Ali  smd  Mnulvie  Mahomed 
Eusufioi  RespondentT 

Where  plaintiff  rested  her  claim  solely  on  the  deposi- 
tion of  the  defendant,  to  be  taken  by  his  placing  his 
hand  on  a  particular  text  of  the  Koran,  and  the  defend- 
ant beingr  examined  did  not  prove  the  claim— 

Hkld  that  the  Lower  Court  very  properly  examined 
the  defendant  in  the  way  and  manner  sanctioned  by  the 
procedure  of  the  Court. 

Held,  too,  that  the  Lower  Appellate  Court  was  not 
n jht  m  allowmg  plamtiff  to  examine  further  witnesses 
and  to  re-open  the  case. 

Kempy  7.— This  Is  a  suit  in  which  the 
question  which  of  two  kobalahs  is  genuine 
is  the  main  point  in  issue  between  the  par- 
lies. The  first  Court  dismissed  the  plaintiff's 
case  on  ittfe  following  grounds  :  That  the 
plaintiff  had  rested  her  claim  on  the  evidence 
of  Mahomed  Saleh,  the  defendant,  and  .that 
the  defendant,  being  examined,  did  not  prove 
the  claim  of  the  plaintiff,  and  swore  to  ihe 
falsity  of  the  plaintiff's  kobalah.  On  an  ap- 
peal to  the  Judge,  the  case  has  been  re- 
manded  for  trial  on  the  merits,  directing 
the  first  Court  to  summon  the  remaininor 
witnesbes  cited  by  the  plainiilT.     The  Judge 


was  of  opinion  that,  as  the  plaintiff  had  rested 
her  case  on  the  deposition  of  the  defendant, 
which  was. to  be  taken  by  his  placing  his 
hand  on  a  particular  text  of  the  Koran,  and 
he  was  not  examined  in  that  form,  but  under 
A6t  v.,  the  plaintiff  was  entitled  to  have  her 
remaining  witnesses  examined. 

The  point  now  before  us  for  decision  is 
whether  the  Judge  is  right,  under  the  cir- 
cumstances of  the  case,  to  allow  the  plaint- 
iff to  examine  further  witnesses  and  to  re- 
open the  case.  We  think  that,  under  the 
circumstances  of  the  case,  and  taking  into 
consideration  the  intention  of  the  plaintiif 
to  be  gathered  by  a  reference,  not  to  one 
petition  alone,  but  to  all  the  petitions  on  the 
recird,  it  was  her  intention  to  rest  her 
case  entirely  on  the  evidence  of  the  defend- 
ant,  his  examination  being  taken  by  ad< 
ministering  the  oath  on  the  Koran  as  above 
slated,  or  in  any  way  the  Court  might  deem 
proper.  It  is  also  clear  that  the  plaintiffs 
did  not  ask  to  have  her  other  witnesses  ex- 
amined until  after  the  deposition  of  the  d^ 
fendant  was  recorded,  and  which  was  not  to 
the  purport  which  she  anticipated.  The 
Lower  Courc  very  properly  examined  the 
defendant  in  the  way  and  manner  sandioned 
by  the  procedure  of  the  Court,  and  the  de- 
fendant was  equally  bound  to  speak  the 
truth  whether  e.xamined  under  A^  V.  or 
on  the  Koran,  and  he  was  liable  to  the  same 
penalties  for  perjury  whether  examined  under 
one  form  or  the  other. 

The  pleader  for  the  respondent  has  c^H^l 
our  attention  to  a  case  published  in  Volume  l. 
Weekly  Reporter,  page  263.  But  we  do  not 
think  that  that  case  is  at  all  similar  to  the  one 
under  consideration.  In  that  case,  an  Ad 
X.  case,  ihe  mookhtar  stated  that  he  intend- 
ed to  rely  solelf  on  the  defendant's  evidence, 
and  that  he  should  call  no  other  Witnesses. 
The  learned  Judges  who  decided  that  case 
held  that  this  did  not  deprive  the  mookhtar 
of  afterwards  changing  his  intention,  and 
in  the  exercise  of  his  discretion  placing  be- 
fore the  Court,  as  long  as  the  plaintiff's 
case  was  not  closed,  such  relevant  evidence 
as  he  might  consider  advantageous  to  his 
client's  interests.  The  present  case  is  a  vcnr 
different  one.  The  plaintiff  deliberately  and 
repeatedly  petitioned  the  Court  to  examine 
the  defendant,  resting  her  case  on  bis  evi- 
dence alone,  and  asking  the  Court  not  to 
examine  the  remaining  witnesses.  We,  iheit- 
fore,  reverse  the  decision  of  the  Judgfi 
confuKi  that  of  the  first  Court,  and  decree 
this  appeal  with  costs. 
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The  20lh  August  1 868. 

I 

Present :  ! 

fbc  Hon'ble  H.  W  Bay  ley  and  A.  G.  Mac-  : 
pherson,  Judges.  1 

uUtioa—  Les:al disability—  Section  xi,  Act 
XIV.  of  1859. 

Case  No.  2304  of  1867. 

\p<Lial  Appeal  from   a   decision   passed  bv 
the  Judge   of  Tip  per  ah,    dated  the  14th 
June  i86y^  reversing  a  decision  passed  by 
the    Principal    Sudder    A  meen    of    that . 
District f  dated  the  2yth  November  1S66.      * 

[rcemuUy  Obhoya  Doorga  (Plaintiff),  Appel-  : 

lantj  i 

versus 

[arrykristo  Gope  and  others  (Defendants),; 

Respondents. 

hboos  Kalee  Kishen  Sein  and  Nuleet  Chun-  , 
der  Sein  for  Appellant. 

hhooi  Romesh  Chunder  Mitter  and  Dama  j 
Churn  Banerjee  for  Respondents. 

I  The  object  of  Section  11,  Act  XIV.  of  1S59,  is  that  ; 
Ihen  a  person's  disability  has  ceased,  and  an  opportu- 
fty  to  sue  upon  the  cau'ie  of  action  has  accrued,  then  i 
)  suhseqaent  disqualiHcatton  of  such  person  or  of  any 
rrson  claiatinfir  through  him  should  be  allowed  to  oper- 
[e  to  ettend  the  pert(xl  of  limitation. 

Bayley,  J, — We  think  this  appeal  ought  " 
be  dismissed  with  costs. 

The  plaintiff  sued  to  set  aside  a  kobalah 
ialed  I4ih  Maagh  1 25 1,  an  dan  ^ji*-/d/-/«' decree 
|Uied  9lh  April  1858,  and  to  recover  certain 
lie  proceeds  taken  by  the  defendant  in  Sep- 
jmber  1858.     The  defendant  pleaded  liini-  ' 
lation. 

The  question  taken  up  by  the  Lower  Ap- 
pellate Court  for  its  decision  was  whether 
[be  plaintiff's  minority  was  to  be  considered 
|o  bav&  ceased  on  the  completion  of  her  i5ih 
rear,  or  whether,  as  a  proprietor  paying  ' 
[evenue  to  Government,  that  majority  com-  ; 

wnced  on  the  completion  of  her  i8ih  year. 

The  Ix)wer  Appellate  Court  seems  to  have 
held  that  because  the  landed  property 
passed  by  a  sale,  the  plaintiff  was  no  longer 
a  proprietor  paying  revenue  to  Government, 
and  accordingly  dismissed  the  suit  as  barred  \ 
by  limitation.  * 

The  plaintiff  appeals  sp^ially,  and  stales 
that  the  surplus  sale  proceeds  represented  in  ' 
fact  the  landed  property,  and  therefore  the  ; 
Lower    Appellate     Court's    judgment    was 
wrong. 


The  special  respondent,  without  attempt- 
ing to  support  the  judgment  of  the  Lowei* 
Appellate  Court  on  the  grounds  adopted  by 
that  Court,  takes  an  objection  under  Section 
348,  Act  VIII.  of  1859,  that  whereas  fhe 
pUintiff's  husband  survived  for  a  year  after 
attaining  his  majority,  he  ought  to  have  sued 
within  that  time,  and  under  Section  u,  Act 
XIV.  of  1859,  subsequent  disqualitication  of 
the  plaintiff  herself  could  not  be  successfully 
pleaded  in  order  to  extend  the  time.  The 
special  appellant  contends  against  this  that 
the  law  states  **  //  at  the  time  when  the  cause 
of  action  accrues  to  any  person^'  he  is  not 
under  legal  disqualification,  the  bar  might 
remain  ;  but  as  in  this  case  the  plaintiff's 
husband  was,  on  the  14th  Maugh  1251  when 
the  cause  of  action  accrued,  a  minor.  Section 
1 1  does  not  apply. 

We  do  not  think  this  last  plea  of  the 
special  appellant  is  tenable.  The  object  of 
Section  1 1  is  clear,  that  when  legal  disability 
has  ceased,  and  an  opportunity  to  sue  upon 
the  cause  of  action  has  accrued,  then  no 
subsequent  disqualification  of  such  person, 
or  of  any  person  claiming  through  him, 
should  be  allowed  to  operate  to  extend  the 
perio.l.  Thus,  as  it  is  admitted  in  this  case 
that  the  plaintiff's  husband  had  a  full  year  to 
sue  upon  his  cause  of  action  after  attaining 
his  majority,  we  think  that  the  subsequent 
disqualitication  of  the  plaintiff  herself  cannot 
be  allowed  to  extend  the  time. 

Consequently,  though  for  reasons  other 
than  those  given  by  the  Lower  Appellate 
Court,  we  think  the  plaintiff's  suit  is  barred 
by  limitaiion.  This  appeal  is,  therefore,  dis- 
missed with  costs. 


The  20th  August  1868. 

Present  : 

The  Ilonble  L.  S.  Jackson  and  T.  A.  Glover, 

Judges. 

Jurisdiction— Appellate  Court— Reversal  of  de- 
cree as  to  non-appealing  d^endants. 

Case  No.  2179  of  1S67. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  A  meen  ofPurneah,  dated 
the  2gth  July  iSdy^  reversing  a  duision 
of  the  Moonsiff  of  that  District j  dated  the 
2(jth  November  1866, 
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Mohunt  Rung  Lall  Gossain  (Plaintiff), 
•  Appellant, 

versus 

Gouree  Mundul  and  others  (Defendants), 

Respondents. 

Baboo  Anund  Oopal  Paleet  for  Appellant. 

No  one  for  Respondents. 

Where  a  decree  of  a  C<5urt  of  first  instance  affects  all 
the  defendants,  the  Appellate  Court  is  competent  under 
Section  337  of  the  Code  of  Civil  Procedure  to  reverse  it 
in  respect  to  ail  the  defendants,  including^  any  who 
have  not  appealed  or  defended  the  suit. 

Jackson,  J. — The  case  seems  to  be  quite 
clear.  The  plaintiff  sued  the  neighbouring 
zemindar  as  well  as  the  parties  in  occupation 
of  the  land  which  he  sought  to  recover.  The 
occupying  tenants  defended  the  suit,  and  ap- 
pealed to  the  Judge  against  the  decision  of 
the  first  Court.  On  their  appeal,  the  Judge 
found  the  suit  was  barred  by  limitation,  and 
he  therefore  reversed  the  decree  below  in 
favor  of  both  the  parties ;  and  it  is  contended 
in  special  appeal  that  the  Court  is  not  com- 
petent to  reverse  the  decree  in  favor  of  the 
zemindar  who  had  not  appealed  or  defended 
the  suit ;  but  inasmuch  as  the  decree  of  the 
Lower  Appellate  Court  reversed  the  decree 
of  the  Court  below  upon  a  point  which  affect- 
ed all  the  defendants,  it  is  clearly  competent, 
under  Section  337  of  the  Civil  Procedure 
Code,  to  reverse  the  judgment  in  favor  of  all 
the  defendants. 

The  special  appeal  is  dismissed. 


The  2 1  St  August  1868. 

Present  : 

The  Hon'blc  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Stamp-duty  —  Under- valuation  of  plaint  —  Sup- 
plemental plaint. 

Case  No.  992  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Aineen  of  Manbhoom, 
dated  the  ^ist  January  1868,  affirming  a 
decision  of  the  Moons  iff  of  that  District, 
dated  the  fgth  June  i86*j. 

Gudadhur  Banerjee  and  others  (Defendants), 

Appellants, 

versus 

,  Ranee  Premomoyee  Debia  and  others 
(Plaintiffs),  Respondents. 


Baboo  Bungshet  Dhur  Sein  for  Appellants. 

Baboos  Umbika  Churn  Banerjee  and  Gopee- 

nath  Mookerjee  for  Respondents. 

Where  a  suit  was  rennanded  to  a  Moonsiff's  Court  anil 
on  the.  defendants  objecting  that  the  plaint  had  been 
under-valued,  an  order  was  made  by  the  Court  that 
the  plaintiff  should  in  some  shape  or  other  put  in  the 
additional  amount  of  stamp  duty,  and  a  supplcfnental 
plaint  with  the  required  stamp  was  accordmgly  put 
in  and  received,  the  irregularity  was  not  considered 
to  have  affected  the  merits  of  the  case  or  to  call  fur 
a  reversal  of  the  Nfoonsiflf's  decision. 

Jackson,  J, — The  special  appeal  before 
us,  which  is  the  defendant's  appeal,  is  based 
upon  two  grounds.  The  first  is  an  alleged 
irregularity  on  the  part  of  the  Court  of  first 
instance  in  receiving,  after  the  remand  of 
this  case  by  the  Appellate  Court,  a  supple- 
mental plaint  by  which  the  subject-matter 
of  the  suit  was  greatly  enlarged  ;  and,  second- 
1}%  that  the  decision  of  the  Principal  Suddcr 
Ameen  affirming  that  of  the  Moonsiff  is  to  a 
great  extent  based  upon  documents  filed  by 
the  plaintiff  which,  it  is  contended,  were  not 
properly  admissible  in  evidence. 

The  circumstances  out  of  which  the  first 
ground  of  appeal  arose  appear  to  be  tbcse. 
The  defendant,  now  the  special  appellanr, 
originally  sued  the  present  plaintiff  for  posses- 
sion of  45  beegahs  of  land,  which  he  alleged 
to  be  pan  of  his  estate  and  which  had  been 
so  demarcated  by  the  surveying  authorities 
on  their  map,  and  on  the  institution  of  that 
suit   the   present   cross-suit  was  brought  in 
order  to  have  plaintiff's  possession  confirmed, 
and  the  thak  demarcation  set  aside.    The 
first  suit  for  possession,  it  seems,  was  dis- 
missed and  has  come  to  an  end.     When  the 
present  suit  went  down   to  the  Moonsiffs 
Court  on  remand,  the  defendants  urged  an 
objection  which  they  had  previously  taken 
that  the  daghs  mentioned  in  the  plaint  con- 
tained more  than  45  beegahs,  that  in  fad 
these  daghs  comprised  an  area  of  some  40^ 
beegahs,  and  that  the  plaintiff  by  filing  ^^ 
plaint  on   a   valuation   of  the    45   beegahs 
only,  had  committed  a  fraud  upon  the  Go- 
vernment   stamp    revenue.     Thereupon,  it 
seems,  an  order  was  made   by  the  Cpurt, 
erroneously,  as  we  think,  that  the  plaintiff 
should,  in  some  shape  or  other,  put  in  the 
additional  amount  of  stamp  duty;  and  ac- 
cordingly, a  supplemental  plaint  with  the  re- 
quired amount  of  stamp  was  put  in  and  re- 
ceived.   The  defendants  then  filed  a  further 
written  statemem,  first  objecting  to  the  ad- 
ditional plaint  thus  filed,  and  then  going 
in;o  their  case;  and  it  seems  they  also  ad- 
duced further  evidence  in  support  of  their 
allegatiofis.     Upon  the  plaint  and  statement 
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Itbos  put  ip.  the  parties  went  again  to  trial. 

IId  the  first   place,  it    appears    quite    clear 

|that  whatever  was  done  by  the  plaintiff  in 

lis  matter  of  the  supplemental  plaint  was 

)ne  in  consequence  of  the  defendant's  ob- 

tion  and  by  order  of  the  Court.     It  does 

>t  appear  that  there   was  any  substantial 

unge  in  the  matter  before  the  Court  for 

ijudication,  nor,  although  the  regularity  of 

["eceivin.?  the  supplemental  plaint  may  fairly 

questioned,  does  it  appear  that  the  merits 

the  case  were  thereby  affected.     The  de- 

[endant,  indeed,  urges  that,  if  the  remainder  of 

*ic  land  had  not  been  included  in  the  suit, 

inv  further  suit  by  the  plaintiff  in  respect 

^f  that  land  must  have  been  dismissed  under 

iction  7  of  the  Procedure  Code,  and   he 

laintains  that  he  is  entitled  to  be  placed  in 

MX  advantageous  position,  but,  in   fact,  it 

not  appear  that  it  would   have   been 

:essary  for  the  plaintiff  to  bring  any  fur- 

\ti  suit  in   respect  of    such    land.     The 

rhole  land   was,   and  is,  in  the   plaintiff's 

)ssession,  and  he  appears  to  have  brought 

suit  for  declaration  of  his  title,  disturbed  by 

defendant's  proceedings,  and  for  amend- 

lent  of  the  survey- map  in  so  far  as  it  was 

icessary.   We  think  that  the  objection  on  this 

^ead  is  wholly  untenable,  and  further  that 

is  an  unfair  and  disingenuous  objection  for 

le  defendant  to  take. 


ft 
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The  2ist  August  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Hindoo  ^  law— Self-acquired  property — Testa- 
mentary disposition — Unequal  distribution 
unong  heirs. 

Case  No.  83  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  8th  February  1868. 

Bawa  Misser,  father  and  guardian  of  Mokond 
LallMisser, minor,  and  others  (Defendants), 
Appellants^ 

versus    » 

Rajah  Bishen  Prokash  Xarain  Singh 
(Plaintiff),  Respondent, 

Mr,  R.  E.  Twidale  and  Baboo  ^phesh 
Ckunder  Chmvdhry  for  Appellants. 


Baboos     K is  hen    Ki shore    Ghose,    Onookool 
Chunder  Mookerjee,  and   Unnoda  Per  shad 

Bauer jee  for  Respondent. 

• 

Under  the  Mitakshara  law,  a  father  can  dispose  of 
his  self-acquired  property,  moveable  and  immoveable, 
at  his  own  will,  and  he  can,  by  will,  make  an  unequal 
distribution  of  the  same  amongst  his  heirs. 

Kemp,  J. — This  was  a  suit  to  set  aside 
a  deed  executed  by  Dabee  Dutt  Misser, 
the  father  of  the  defendant  No.  i,  Bawa 
Misser,  and  the  grandfather  of  the  defend- 
ants 2,  3,  and  4,  and  for  a  declaration  of 
the  right  and  title  of  the  defendant  Bawa 
Misser  in  the  properties  specified  in  the 
deed.  The  deed  is  dated  the  5th  Febru- 
ary 1866,  and  the  object  of  the  suit  is  to 
enable  the  plaintiff  to  bring  to  sale  the 
properties  covered  by  the  deed  in  satisfac- 
tion of  his  claims  against  Bawa  Misser. 

It  is  alleged  in  the  plaint  that  the  pro- 
perties covered  by  the  deed  were  ancestral, 
and  not  self-acquired,  and  that  Dabee  Dull 
Misser  was  not  competent  to  execute  the 
deed,  and  thereby  defraud  the  crediiors  of 
his  son  Bawa  Misser.  In  the  plaint,  the 
deed  which  the  plaintilT  seeks  to  set  aside  is 
termed  a  '*  deed  of  partition." 

The  Principal  Sudder  Ameen  of  Tirhoot, 
Syud  Imdad  Ali  Khan,  laid  down  the  follow- 
ing issues  of  fact  : — 

1st. — Was  the  deed  of  partition  pleaded 
by  the  plainiifl  executed  nominally  in  favor 
of  parties  with  no  interest,  solely  with  the 
intention  of  defrauding  creditors  ? 

2nd. — Whether  Dabee  Dutt  Misser,  father 
of  the  debtor  Bawa  Misser,  acquired  the 
disputed  properties  from  the  money  of  his 
own  earnings,  or  whether  the  property  is 
ancestral.  Whether  Dabee  Dutt  Misser, 
having  conveyed  the  ancestral  property 
under  a  deed  of  sale  to  his  relatives,  caused 
them  in  return  to  execute  another  deed  of 
sale  in  his  favor  ?  If  the  property  was 
acquired  from  Dabee  Dutt's  own  earnings, 
whether  he  was  competent,  ac^rding  to  the 
Sh asters,  to  transfer  or  convey  by  gift  his 
property  to  parties  having  no  interest } 

These  issues  have  been  taken  from  the  de- 
cision of  the  Principal  Sudder  Ameen. 

The  Principal  -Sudder  Ameen  tried  the 
two  issues  together.  He  finds  that  the 
property  was  not  ancestral,  but  the  self- 
acquired  property  of  Dabee  Dutt  Misser. 
He  observes  that  *'  the  plea  of  the  defend- 
er 
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ants  that  all  the  disputed  properties  were 
•acquired  from  Dabee  Duit  Misser's  exclusive 
resources  is  completely  e>iablished,  and 
plaintiff's  allegation  that  the  property  is 
aitcestral  is  false." 

The  Principal  Sudder  Ameen,  on  the 
second  issue,  finds,  for  reasons  which  are 
not  very  intelligible,  that  the  deed  executed 
by  Dabee  Dutt  Misser  was  in  fraud  of  the 
creditors  of  Bawa  Misser.  The  suit  of  the 
plaintiff  was  decreed,  the  deed  set  aside,  and 
the  properties  covered  by  the  deed  declared 
liable  to  be  sold  in  satisfaction  of  the  debts 
of  Bawa  Misser. 

No  cross-appeal  has  been  filed  by  the 
plaintiff  against  that  portion  of  the  decision 
of  the  Principal  Sudder  Ameen  which  de- 
clares the  properties  in  dispute  to  be  the 
self-acquired  properties  of  Dabee  Duit  Mis- 
ser. 

The  question  for  consideration  is  whether 
a  father  under  the  Mitakshara  law  can  dis- 
pose of  his  self-acquired  property,  move- 
able and  immoveable,  at  his  own  w^ll.  In 
the  present  case,  the  property  is  immoveable. 
The  deed,  the  execution  of  which  is  admitted, 
amounts  to  a  testamentary  disposition  of  the 
estate  of  Dabee  Dutt  Misser.  By  this  deed, 
the  whole  of  the  ancestral  estate  of  the  testator 
is  left  to  his  son  Bawa  Misser;  the  self-ac- 
quired estate  is  left  to  the  three  sons  of  Bawa 
Misser  (the  eldest  son  receiving  a  somewhat 
larger  share  than  the  other  sons  for  reasons 
stated  in  the  deed)  and  to  the  younger  wife 
of  the  testator.  The  son  was  extravagant, 
and  was  involved.  The  father,  anxious  that 
the  estate  which  had  been  acquired  by  his 
sole  exertions  should  not  be  sold  to  satisfy 
the  creditors  of  his  son,  and  thus  leave  the 
grandsons  and  the  wife  unprovided  for,  made 
the  above  disposition  of  his  estate  to  lake 
effect  after  his  death.  In  doing  so,  we  are 
of  opinion  he  acted  honestly  and  with  pru- 
dence. It  cannot  be  said  that  a  man  who 
makes  such  a  disposition  of  the  property 
over  which  he  has  an  absolute  control,  and  by 
which  he  provides  for  his  wife  and  grandsons, 
has  done  so*^n  fraud  of  the  creditors  of  his 
son  to  whom  the  estate  over  which  the  father 
had  not  an  absolute  right  is  given. 

The  deed  is  not  a  deed  of  partition  to 
take  effect  at  once,  but  it  is  a  testamentary 
disposition  of  the  properly  of  the  testator 
to  take  effect  after  his  death. 

By  the  Hindoo  law  as  administered  in 
provinces   governed    by   the  Mitakshara,  a 


Hindoo  has  the  power  to  make  %  testamen- 
tary disposition  in  the  nature  of  a  will,  and 
in  the  case  quoted  in  the  margin  decided 

by    iheir   Lord- 

Nana  Narain  Roy,  Appeliant, 
versus  Hurree  Punth  Bhao  and 
others,  Respondents. 

Moore's  Indian  Appeals,  Vol. 
rX.,  page  96. 


ships  of  the 
Priv)'  CoancU, 
a  disputed  will 
made  by  a  Hin- 


doo disposing  of 
his  self-acquired  estate  was  established. 

Having  disposed  of  the  question  whether 
Dabee  Dutt  Misser  could  make  a  will  in  the 
affirmative,  we  proceed  to  consider  whether 
he  could  by  will  make  an  unequal  disiribmion 
of  his  self- acquired  estate  amongst  his  beta 

We  are  of  opinion  that  he  could.  A  sod 
under  the  Mitakshara  law  has  a  right  bf 
birth  in  his  father's  and  his  grand^lber's 
estate  (the  ancestral  estate).  But  the  father 
has  a  predominant  interest  in  the  estate  ac- 
quired by  himself,  and  the  son  must  acquiesce 
in  the  father's  disposal  of  his  own  propertr. 
Mitakshara,  page  279,  Cap.  L,  Section  5, 
para.  10.  See  also  page  319  of  Mr.  Francis 
Macnaghten's  Considerations  of  Hindoo  Lav, 
and  a  decision  published  in  the  Weekly  Re- 
porter. Volume  VI.,  page  71. 

There  can,  we  think,  be  no  doubt  that 
Dabee  Dutt  Misser  had  the  power  of  dispos- 
ing of  his  self-acquired  property  at  his  will 
''inter  vivos ;'\  the  son  Bawa  Misser  ac- 
quiesced in  that  disposal,  although  his  con- 
sent to  the  disposition  was  not  necessary  under 
the  Hindoo  law.  The  disposition,  under  the 
circumstances  of  the  case,  was  one  which  a 
prudent  man  would  naturally  make,  and 
there  is  no  evidence  whatever  that  this  dis- 
position was  made  in  fraud  of  the  creditors 
of  the  son  of  the  testator. 

In  this  view,  we  reverse  the  decision  of 
the  Principal  Sudder  Ameen,  and  decree  this 
appeal  with  costs  payable  by  the  respondent. 

Jackson,  7.— I  also  am  of  opinion  that  the 
decision  of  the  Principal  Sudder  Ameen 
should  be  reversed,  and  the  suit  of  the 
plaintiff  dismissed  with  all  costs.  I  consider 
that  the  deed  which  the  plaintiff  seeks  to 
have  set  aside  is,  in  fact,  a  will.  .Under  its 
terms,  the  testator  leaves  the  ancestral  pro- 
pertv  in  the  hands  of  the  son,  to  whom, 
under  the  Hindoo  law  prevalent  in  that 
part  of  the  country,  it  must  descend,  and  te 
bequeaths  his  self-acquired  propcrt)'  to  nis 
grandsons  and  his  second  wife  in  certain 
specified  shares.  He,  in  fact,  disinhents  ntf 
son  as  regards  all  self-acquired  proper^- 
The    evidence  in  this  case    discloses  tw 
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groDDds  upon  which  this  disposition  of  the    Bittor  case— also  Weekly  Reporter,  Volame/ 


property  was  made,  viz,,  that  the  testator's 
son  was  at  the  time  encumbered  with  debts 
and  in  the  hands  of  his  creditors.  The 
plaintiff  asks  the  Court  to  have  this  deed 
set  aside,  and  to  have  it  declared  that  the 


VI.,  page  71,  and  Volume  VIII.,  page  455- 

Following  these  precedents,  which  give  a 
person  who  has  self-acquired  property  the 
fullest  power  of  disposition  over  it,  I  would 
uphold  the  will  of  the  testator  in  this  case. 


son  .IS  entitled  to  the  whole  of  the  self-ac- 1  [j  j^  not  only  a  legal  will,  but  that  of  a  pru- 
qaired,  as  well  as  the  ancestral,  property  of  |  jent  man,  which  ought,  on  all  considerations 
the  testator.  ;  of  equity,  to  be   supported   if  not  directly 

;  illegal.     Taking  this   view,    I   concur   with 

To  support  this  claim,  Baboo  UnnodaPer-  |  my  learned  colleague  in  decreeing  this  ap- 

shad  Banerjee  has  argued  before  us  that,  under  j  peal,  reversing  the  orders  of  the  Principal 

the  Mitokshara,  a  father  cannot  make  an  un- ,  Sudder  Ameen,  and  dismissing  the  plaintiff's 

eqoal  partition  even  of  his  self-acquired  pro-    suit  with  all  costs. 

peny  among  his  heirs.     In  my  opinion,  this  is  ;  

not  the  point  at  issue  in  this  case.  The  testa- ! 

lor  has  not  made  any  partition  of  this  self-ac- '  -jhe  2  ist  August  1868. 

quired  properly  among  his  heirs.  On  the  con- , 

inry,  he  has  disinherited  his  on^y  direct  heir  Present : 

as  far  as  this  property  is  concerned.  It  seems    _       ,,     „  1    r  t^   n.  j  o   t i  i  u^..«^ 

»  me.  therefore,  that  it   is  altogether  un-  \  The  Hon  ble  J.  B   Phear  and  C.  Hobhouse. 

necessary  to  give  any  opinion  upon  the  point !  ju<'S^^' 

which  has  been  argued  by  the  pleader  for    Service-tenure  — AUcnatioa   without  grantor's 

the  respondent.     I  do  not,  therefore,  notice  ,  consent 

tnv  of  the  te.>cts  which  he  has   quoted   in  :  ^.     ^  ,    .    «.« 

fiipportof  his   argument.    It  is  true  that  Case  No.  606  of  1868. 

Ihe  property  has  been  divided  by  the  testator  special  Appeal  from  a  decision  passed  hy  the 
anongsomeof  the  persons  who  are  his  natural ;  Principal  Suider  Ameen  of  Dacca^  dated 
heirs,  but  it  is   not  a  partition  among  his  "  ■'  • 


the  2ist  December  i86y,  modifying  a  deci- 
sion of  the  Moonsiff  of  Bohur,  daJed  the 
29th  July  1866: 

Ram  Gopal  Chuckerbutty  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Chundernith  Sein  and  others  (Plaintiffs), 

Respondents. 


heirs  in  the  nneaning  of  those  words  as 
used  in  the  Milakshara.  The  testator  has,  in  i 
fact,  disinherited  his  principal  heir,  and 
bequeathed  his  self-acquired  estate  among 
©ore  distant  heirs,  who  would,  in  the 
direct  line  of  succession,  not  have  at  once 
inherited  the  property.  I^ooking  upon  the 
ieitator's  will  in  this  light,  it  cannot  be  de- 
nied that  its  terms  are  wi'.hin  the  law.  If ,  .  .  ,,,  ^  ;i^  t  •  j 
the  lesuior   could    have    made    a    gift    of '  Bahoos   Onookool    Chunder    Mookerjee  and 


this  self-acquired  estate  to  whomsoever  he 
pleased  during  his  lifetime,  he  can  give  it 
by  will  to  whomsoever  he  pleases  after  his 
death.  .It  was  not  denied  that  he  might 
make  any  alienation  he  wished  of  this  estate 
daring  his  lifetime  or  by  will  to  a  stranger, 
bat  there  was  an  attempt  to  argue  that, 'if 
the  person  who  benefits  by  the  alienation 
is  one  of  the  natural  heirs,  and  not  a 
stnuiger,  that  then  the  alienation  is  void 
in  law.  But  no  text  was  brought  foiward 
io  lapport  of  such  argument.  There  are 
numerous  precedents  of  this  Court  and  of 
the  PriNy  Council,  showing  that  there  is 
no  shadow  of  foundation  for  such  a  view  of 


Chunder  Madhub  Ghose  for  Appellants. 

Baboo    Urnurendurnalh    Chalterjee  for 
Respondents. 

In  a  suit  to  obtain  Uhas  po«ession  of  lands  which 
were  found  to  have  b'^en  held  of  plaintiff  and  his  ances- 
tors by  defendants  and  their  ancestors  upon  a  service- 
tenure,  but  which  the  grantees  alienated  to  strangers 
without  any  acquiescence  on  the  part  of  the  g-rantor, 
and  then  ceased  to  perform  the  services,  it  was  held 
that  the  defendants  had  forfeited  their  right  to  Iiold  thj; 
land  at  all. 

Phedr,  y. — Thr  plaintiff  alleges' that  the 
lands  in  suit  have  been  held  for  a  very  long 
period  of  him  and  his  ancestors  by  the  de- 
fendants and  their  ancestors  upon  service- 
inure,  namely,  a  tenure  which  bound  the 


the  law.    The  following  were  quoted  during    tenants  from  time  to  time  to  serve  as  guard  lo 


the  argument,  and  are  directly  in  point. 
Moore'slndian  Appeals,  Volume  iV.,  page  1 03, 
Rnngama  Atchama,  Appellant;  Moore's 
Indian  Appeals,  Volume  IX.,  page* 96— the 

VoLX. 


a  certain  idol,  Luckheenarain,  and  to  appear, 
in  processions  of  that  idol.  The  defenciants 
do  not  deny  that  they  hold  the  lands  of  the 
talook  of  the  plaintiff,  but  they  say  they  hold 
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Mhem  lakheraj  nnder  a  grant  made  to  them 
^previously  to  the  Permanent  Settlement ;  and 
the  only  question  between  the  parties  in  this 
case  has  been,  whether  or  not  the  tenure  of 
th%se  lands  by  the  defendants  and  their  ances- 
tors has  been  subject  to  the  condition  of  ser- 
vice which  is  alleged  by  the  plaintiff.  As  to 
this,  the  burden  of  proof  lay  upon  the  plaintiff. 
The  Lower  Appellate  Court  is  of  opinion  that 
the  plaintiff  has  discharged  that  burden,  and 
it  has  accordingly  given  a  decree  in  favor 
of  the  plaintiff.  On  special  appeal  to  this 
Court,  substantially  two  objections  only  are 
made.  The  first  is  that  there  is  no  sufficient 
legal  evidence  on  the  record  to  support  the 
finding  of  the  Lower  Court  that  the  condition 
of  service  alleged  by  the  plaintiff  has  been  made 
out ;  and  the  second  objection  is,  not  to  the 
findings  of  fact  by  the  Lower  Appellate  Court, 
but  to  the  form  in  which  that  Court  has  given 
its  decree.  This  objection  is  to  the  effect 
that  the  plaintiff  is  not  entitled  to  obtain  khas 
possession,  but  only  to  a  possession  through 
the  defendants  as  under-tenants. 

With  regard  to  the  first  objection,  we  think 
that  there  is  evidence  on  the  record  legally 
sufficient  to  support  the  finding  of  the  Lower 
Appellate  Court.  There  are  witnesses  who 
speak  from  personal  knowledge,  extending 
over  a  large  number  of  years,  to  the  fact  that 
the  vendor-defendants  and  their  ancestors 
have,  from  time  to  time  and  continually,  per- 
formed the  services  which  the  plaintiff  says 
is  the  condition  of  the  tenure.  The  same 
witnesses  also  speak  to  the  defendants'  holding 
these  lands,  and  they  further  say  that,  when 
the  vendor-defendants  alienated  the  lands  to 
the  vendee-defendants,  the  services  so 
rendered  ceased.  No  doubt,  the  evidence 
of  these  witnesses  leaves  an  opening  for 
the  possibility  that  the  services  were 
not  rendered  on  condition  of  holding  the 
land ;  but  they  do  so  far  connect  the  ser- 
vices with  the  holding  of  the  land  as  to 
furnish  evidence  from  which,  in  our  judg- 
ment, the  conclusion  may  properly  be 
drawn  by  a  Court  having  jurisdiction  to 
•decide  upon  facts,  that  the  tenure  was 
really  upon^  condition  of  the  performance 
of  the  services.  In  short,  we  think  that 
there  Is  evidence  from  which  the  conclusion 
may  be  drawn  at  which  the  Lower  Court 
has  arrived,  although,  no  doubt,  evidence 
could  be  conceived  as  existing  which  should 
show  that  the  service  was  attributable  to 
some  other  obligation.  We  think,  therefore, 
that  we  ought  not  here  on  special  appeal  to 
interfere  with  the  determination  of  the  Lower 
Court  upon  the  facts  of  the  case,  and  we, 


therefore,  come  to  the  second  objection  as  to 
the  form  of  the  decree. 

Two  precedents  have  been  quoted  to  as 
to  support  the  argument  that  the  plaintiff, 
if  he  is  entitled  to  recover  the  land,  is  not 
entitled  to  obtain  khas  possession  as  agaiist 
the  defendants.     But  those  are,  both  of  them, 
cases,  where  the  service  ceased,  not  by  ret- 
son  of  default  on  the  part  of  the  defendaots, 
but  by  reason  of  the  plaintiffs  no  longer  re- 
quiring the  services  which  were  the  coodi* 
tion  of  the  tenure.   The  defen  Jams,  therefore, 
under  the  circumstances  of  those  cases,  were 
entitled  to  say :     We  are  perfectly  ready  to 
render  the  services  for  which  we  hold  Xbsat 
lands;  we  wish  to  retain  the  lands,  and  ve 
are  prepared   always  to  hold   dtirselves  so 
ready;  it  is  not  our  fault  that  you  do  ool 
require  the  services ;  we  ask  to  be  declared 
entitled,  at  any  rate,  to  hold  the  lands  upoo 
some  condition  which  is  not  more  burdensome 
than  the  one  upon  which  we  have  alwan 
been  accustomed  to  hold  them ;  we  are  readj 
to  do  every  thing  that  lies  upon  us  to  do; 
if  you  do  not  accept  of  the  old  services,  it 
least  we  ask  to  be  allowed  to  hold  the  pro- 
perty upon  paying  an  equivalent  in  monejr. 
It  is  upon  an  equity  of  that   kind,  as  ve 
understand  those  cases,  that  it  was  held  tint ; 
the  plaintiffs  were  not  entitled  to  claim  khts  j 
possession,  and  to  turn  the  defendants  com* 
pletely  out  of  the  enjoyment  of  the  property. 
The  present  case  is  not  parallel  with  tbose. 
Here  the  failure  of  the  services  is  entirelf 
attributable  to  the  wrong  act  of  the  defend- 
ants ;  and  it  seems  to  us  that  the  defendsiUs. 
when  they  say  we  will  no  longer  perform  ibe 
services,  or  at  least  when  they  do  that  which 
has  produced  a  resuh  equivalent  to  the  same 
thing,  namely,  when  they  hand  over  to  strtn- 
gers  the  property  which  they  have  received 
upon  condition  of  performing  this  service, 
without  any  acquiescence  on  the  p^  of  the 
grantor,  and  then  cease  themselves  to  perform 
the  services,  that  there  is  no  equity  which 
they  can  put  forward  on  their  behalf  enabling 
them  to  say  we  are  still  entitled,  at  any  rttc. 
to  hold  possession  of  these  land^,  ahhoogn 
we  do  not  do  that  for  which  they  were  granted 
to  us,  subject  only  to  the  condition  that  we  pay 
some  other  consideration  instead  thereof. 

It  seems  to  us,  taking  the  facts  as  the  Lower 
Appellate  Court  in  its  discretion  has  foond 
them,  that  the  flefendants  have  forfeited  Mt 
right  to  hold  the  lands  at  all,  and  consequent- 
ly there  is  nothing  wrong  in  law  in  the  decree 
of  the  Lower  Appellate  Court  which  awanw 
khas  p<issession  to  the  plaintiff.  We  disroi«  ^ 
the  appeal  with  costs. 
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The  2 1  St  August  1868. 

Present: 

The  Hon'ble  L.  S.Jackson  and  F.  A.  Glover, 

Judges. 

Jimaft-wasail-lwkee  papers— ETidence—Sec- 
tion43,  Actll.,  1855. 

Case  No.  1079  of  1868  under  Ad  X.  of  1859. 

Sftdal  Appeal  from  a  decision  passed  by  the 
Judge  0/  Moorshedabady  dated  the  ist  Feb- 
rmry  r868y  affirming  a  decision  0/  the  De* 
puty  Collector  of  that  District,  dated  the 
)th  July  rS66. 

BccjoyGobind  Burraland  others  (Plaintiffs), 

Appellants, 

versus 

Bbcekoo  Roy  (Defendant),  Respondent. 

Baboo  Bhugobutiy  Churn  Ghose  for  Appellants. 

Baboo  Go  pal  Lai  I  M titer  for  Respondent. 

Jiimma-vassU'bakee  papers  are  at  the  best  corrobora- 
tive cvideoce,  not  independent  testimony. 

Omeit.— Can  such  papers  be  dealt  with  as  a  "  book, 
«bc  described  as  "  kept  in  the  regular  course  of  busi- 
."  witfiin  the  meaning  of  Section  43,  Act  11  ,  1855  ? 


Jackson,  J. — The  ground  of  special  appeal 
ia  this  case  is  wholly  untenable.  It  is  that 
the  Judge  is  wrong  in  thinking  that  the 
jomma-wassU  papers  referred  to  do  not  show 
vadaiion  in  the  rent  of  the  defendant.  This 
gronnd  implies  that,  if  the  jumraa-wassil 
papers  had  shown  a  variation  in  the  rent  of 
the  defendant,  then  the  plainiifiF  would  have 
been  entitled  to  a  decree.  This  is  an  utter 
Wlacy.  This  case  was  tried  by  the  Judge 
Qpoa  a  remand  from  this  Court.  The  judg- 
mem  of  the  case  has  been  reported  in  Vil. 
Wedily  Reporter,  page  533.  The  extent  to 
vhich  the  jumma-wassil  papers  are  admis- 
sible and  the  value  of  such  papers  on  evidence 
we  clearly  pointed  out  in  that  judgment. 
The  learned  Judges  say:  "  Secondly,  if  the 
"origini  were  produced,  it  might,  under 
"Section  43  of  Aft  II.  of  1855,  perhaps  be 
"admissible  as  a  boot:,  regularly  kept  in  the 
"  way  of  business,  but,  as  such,  it  would  be 
**cocroborative,  but  not  independent  proof  oi 
**tbe  facts  stated  therein,  viz.,  that  in  the 
"year  1235,  the  defendant's  rent  was  so  and 


"  been  regularly  kept  in  the  course  of  busi-  J 
''  ness  or  in  any  public  office  shall  be  admis-* 
"  sible  as  corroborative,  but  not  independent 
"  proof  of  the  facts  stated  therein/'  I  must 
confess  that  I  have  the  most  serious  doubts 
whether  a  set  of  jumma-wassil-bakee  papers, 
merely  fastened  together  at  the  corner  by  a 
thread,  can  be  dealt  with  as  a  book,  or,  look- 
ing at  the  mode  in  which  such  papers  are 
usually  prepared,  that  they  can  be  described  as 
"kept  in  the  regular  course  of  business." 
I  am  inclined  to  think  such  papers  would 
not  come  within  the  provisions  of  the  Section. 
But  in  this  case  it  is  admitted  by  the  special 
appellants'  vakeel  that  there  was  no  independ- 
ent evidence  as  to  the  payment  of  the  rent 
at  the  rate  stated  by  the  plaintiff.  That 
being  so,  the  papers  in  question,  which  at  the 
best  could  only  be  corroborative,  were  inad- 
missible. The  ground  of  special  appeal  alto- 
gether fails.    The  special  appeal  is  dismissed 

with  costs. 

Glover,  J.—l  concur.  The  papers  could 
not  be  used  as  independent,  but  only  as  corro- 
borative, evidence.  The  Judge  has  fallen  into 
the  mistake  of  taking  these  papers  as  direct 
evidence. 


w. 


This  makes  it  quite  clear  that  those  papers, 
if  admitted  at  all,  could  only  be  admitted  to 
corroborate  the  testimony  of,  a  witness  who 
had  knowledge  of  the  facts,  and  who  appeared 
in  the  case  to  prove  those  facts.  The  Section 
4 J  of  Aft  II.  of  1855  is  referred  to  by  Mr. 
JQstke  Norman  in  giving  judgment.  Section 
43  is  in  these  words  ;  "  Books  provedto  have 


The  2 1  St  August  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Milter,  Judge. 
Mortgage— Sale— Registration— Priority. 

Case  No.  2940  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Shahabad,  dated  the 
joth  August  1867,  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated  the 
i6th  June  iSt'j. 

Proladh  Misser  and  others  (Plaintiffs), 
Appellants, 

versus 

Oodit  Narain  Singh  (Defendant),  Respondent. 

Baboos  Unnoda  Pershad  Baner^'ee,  Mohesh 
Chunder  Chowdry,  and  Poornoo  Chunder 
Shome  for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Respondent. 

Where  property  is  sold  under  a  decree  obtained  on 
a  mortgage-bond,  the  purchaser  does  not  purchase 
merely  the  rights  and  interests  of  the  debtor,  but  the 
right  which  the  mortgagee  brings  to  sale  by  virtue 
of  the  decree. 

O 
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\   By  Section  7,  Aft  XIX.,  1843,  a  registered  mortgaffe  !  was  passed,   repealing  Aft  T.  of  1 843,  which 
^kcs  priority  over  an  unregistered  mortgage  of  earlier  differently  WOrded.     That  decision  was 

date,  and  a  purchaser,  under  a  decree  on  the  mortgage      ,  .     •      ,     ,       ,      ,        ,       ...       ,   . 

which  has  priority,  has  a  preferable  right  to  the  pur-  |  that  a  registered  deed  Of  Sale  did  nol  in- 
chaser  under  the  execution  of  a  decree  on  the  other.         validate   a  prior  unregistered   mortgage,  not 

>eacock,  C.  7.— The  appellant,  the  plaint-  '  that  a  registered  deed  of  sale  would  im^ 
iff,  purchased  the  land  on  the  28th  of  Sep-  have  priority  over  an  earlier  unregistered 
teraber  1864  under  a  decree  of  the  28th  of  ■  deed  of  sale,  or  that  a  registered  mortgage 
March  1864.  That  decree  was  obtained  on  would  not  take  priority  of  an  earlier  unregrs- 
a  mortgage-bond,  dated  the  7th  November  tered  mortgage.  I  have  no  doubt  thaU  noi- 
1863,  and  declared  that  the  premises  were  withstanding  that  decision,  a  registered  moit- 
liable  to  be  sold  in  satisfaction  of  the  mort-  ^^g^  does  take  priority  of  an  unregistered 
gage-bond.     The  morigage-bond  of  the  7ih    mortgage. 

ofNovember  1863  was  dulv  registered.  The  The  question  turns  upon  Section  2.  Act 
defendant  purchased  on  the  30th  of  March  XIX.  of  1843,  which  was  the  Section  on 
1865  under  a  decree  in  his  own  favor,  which  the  Fall  BeocK  decision  was  founded, 
dated  the  30th  of  July  1864.  That  decree  That  Section  enacts  that,  from  the  ist  day 
was  on  a  mortgage-bond  dated  the  7th  of  June  of  May  last  past,  every  deed  of  sale  or  giU 
1859,  which  was  not  registered.  The  de-  of  lands,  houses,  or  other  real  property,  a 
fendant's  title,  therefore,  depends  upon  a  memorial  of  which  has  been  or  shall  be  duly 
purchase  under  a  decree  later  in  date  than  registered  according  to  law,  shall,  provided 
the  decree  under  which  the  plaintiff  pur-  ,  'ts  authenticity  be  established  to  the  satisfac- 
chased ;  but  that  decree,  though  later  in  tion  of  the  Court,  invalidate  any  other  deed 
date  than  the  other  decree,  was  for  the  of  sale  or  gift  for  the  same  property  whicb 
enforcement  of  a  mortgage-bond  of  eariier  may  not  have  been  registered,  and  whether 
date  than  the  mortgage- bond  which  was  the  1  such  second  or  other  deed  shall  have  been 
subject  of  the  suit  under  which  the  plaintiff  executed  prior  or  subsequent  to  the  registered 
purchased.  But  the  mortgage-bond  which  deed  ;  and  that  from  the  said  day,  ever}'deed 
was  the  subject  of  the  suit  under  which  the  of  mortgage  on  land,  houses,  or  other  real 
defendant  purchased,  though  of  a  date  earlier  1  property,  a  memorial  of  which  has  been  or 
than  that  of  the  other  bond,  was  not  regis-  1  shall  be  duly  registered  according  to  law, 
tered.  and  provided  its  authenticity  be  establishca 

Now,  it  appears  to  me  that  a  purchaser  '  ^^  .^^^s.^^'sf^^,^*^*^  ""^^^^  '^^S'^'  'llit! 
under  a  decree  obtained  upon  a  inortgage-  s^^^^?^^  '"  preference  to  any  other  raotg^e 
bond,  ordering  the  mortgage-property  fo  be  '  ?"  ^^'^  ^ame  property  which  ^^y^fj^"'' 
sold  in  satisfaction  of  thi  mortgage  debt,  been  registered,  ^^J^  ^^'^J^tb^'' ^"ch  seco^^^^^^ 
does  not  purchase  merely  the  right  and  ',  ^^^^^  mortgage  shall  have  been  excco^J 
interest  of  the  debtor,  but  he  obtains  the  P"^^  ^^  subsequent  to  the  registered  mort- 
right  which  the  mortgagee  brings  to  sale  by  i  &^g^^a^y  knowledge  or  notice  of  any  sncn 
virtue  of  the  decree.  unregistered  deed  or   certificate  alleged  to 

rTM  *•       •        i_  ,L       .i_  1  be  had  by  any  party  to  such  registered  deea 

nnlr^  ^T^"^^  f "  '' 1 ''^""     •  1  P'^^^'^^^f  ^'    Of  Certificate  notwithstanding. 
^^^ZrJ^nL^L  !ff     T  /^''^^f •="?"  °f  .*  1      These  mortgages  were  mlde^iibsequen.  to 
nn?  S.r  m^n?;^i  o     '  f^'^'  "  T  "  :  l^e  ist  May  1843,  the  one  on  the  7<h  Novem- 
^SLr  ^  nlr^/Infn  ^n     o         P'"''^'^'   ^er  .863,  and  the  other  on  the  7*  of  Jan. 
rifLa/nf  Ln  .!"£r  T.  *",»'"^«8'»^«'^.^  ,  1859.     I  is.  therefore,  clear  that  the  regis.««l 

rTaftht  rTghr  fthr  urcLs^ und  r    -^V^^  '^J  ^"""^T^  t  ntC* 

7i'rsh  'r^T^y-  "vfp '  srrh'eTc^Twh^h  '':i:::.TSi^ 

n  whVJrh^^hTJA^'^""  of    the    mortgage    «hich    bad 

of  whose  chigoes  the  sales  are  made.  p^j^rtty.  had  a  preferable  rijht  to  the  por- 

A  l-ull  Bench  decision  in  5  Weekly  Re- ;  chaser  under  the  execution  of  the  decree  of 
porter,  page  6 1,  Civil  Rulings,  has  been  refer- '  the  other  mortgage.  Under  these  circuni- 
red  to  for  the  purpose  of  showing  that  a  stances,  the  plaintiff  is  entitled  to  piiority. 
registered  deed  of  sale  does  not,  by  virtue  the  second  mortffage  having  priority  over  the 
of  the  provisions  of  Aa  XIX.  of  1843,  unregistered  mortgage  of  earlier  date. 
invalidate  a    prior    unregistered   mortgage.'      The  decision  of  the  Lower  Appellate  Court 

•  But  that  decision  depended  upon  the  very  '  is  reversed,  and  the  decree  of  the  first  Onrt 
peculiar   wording  of   Aa   XIX.    of    1843  ,  upheld,  with  costs  of  this  appeal  and  costs  of 

and  the  circumstances  under  which  that  Aft  -  the  Lower  Appellate  Court. 
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The  22nd  August  x868.  / 

Present  : 

Present:  The  Ilon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 

i      Justice,    and    the*  Hon'ble    Dwarkana^h 
The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief  \      Milter,  Judge. 
Justice,  and  the  Hon'ble  D  warkanath  Milter,    LimiUtion-Indigo^dvances-Account  without 
'Jiudge,  signature— Section 4,  Act  XIV.  of  1859. 

Effect  of  witnessing  a  deed  of  conveyance.      :  Reference  to  the  High  Court' by  the  Officiat- 
ing Judge  of  the  Small  Cause  Court  at 
Case  No.  5  5 1  of  1 868.  ,      Kishnaghur, 

Bengal  Indigo  Company 
^idal  Appeal  from  a  decision  passed  by  the  1  versus 

Officiating  Judge  of  Shahabad,  ^.z/.^  M^^ 
jisi  December  i86*jy  affirming  a  decision  "J 

of  the    Sudder    Ameen    of  that    District,^      In  a  suit  to  recover  a  balance  on  account  of  indigo- 
.>/»/*i/  th^  -iTtl  tufifi  iRfi^  advances  made  on  a  kubooleut  executed  by  defendant, 

iialtd  the  21st  June  I60^ .  ^^^^^^  defendant  had  broken  no  contract,  but  the  discon- 

tinuation  of  the  cultivation  had  been  the  act  of  the 
Mat.ldeen  Roy  (Plaintiff),  Appellant,  plaintiff,  limitation  was  held  to  run  from  the  date  of  the 

kubooleut,  which  operated  as   a  written  acknowledjf- 

-,^..  -..-  ment  signed  by  defendant  (Section  4,  Act  XIV.  of  1859). 

'  ^  Held,  too,  that  a  statement  of  balances  found  in  one 

,        ^        ,  ,       ,  /ni   r      J      4  \       of  plaintiff's  books  duly  verified,  without  any  signature 

MuSSOOdun  Singh  and  Others  (UelenaanlSj,      ^^    defendant    (who  could   not  write),    was    not  an 

ffftbondents  '  acknowledgnrucnt  within  the  meaning  of  Section  4 ;  the 

^^^  entry  of  defendant's  name  in  one  column,  taken  m 

connexion  with  a  cross  in  another  column,  formed  no 
BalfwPoornoo  Chunder  Shome  for  Appellant,    valid  signature. 

n  k     I'  I     i-'.k.^  c./.,  fr.r  u*>cnAnilpnK  Case. — This  is  a  suit  for  the  recovery  of 

Baboo  kalee  Kishen  Sein  for  Respondents,      j^^jg^.^^^^^^^3    ^,  -^  f^^^^^j  on  a  kubooleut 

The  factof  a  party  putting  his  name  as  a  xvitness  to    executed   by  defendant,  of  which   a  trans- 

bs  brother's  signature  to  a  deed  conveying  the  whole     lation   Is    annexed.*      I   am  of  Opinion  that  a 

of  certain  property  was  held  to  be  evidence  against  such 

pifty,  either  that  the  whole  property  did  belong  to  his        ^  7^^  ^^^    .    ^^^  .    [^^^y^e 

brother,  or  that  he  was  acquiescing  in  his  brother  s  act        Manager  in  behalf  of  the  Bengal  hidigo  Conpany. 

of  selling  the  whole.  .     *.      ^.       . -^  ;;  ,  ^Z    ,  r    ,    1    t       T 

I,  Koylas  Chunder  Dass,  of  Nookfool,  do  hereby  ex- 

D         1.    rt     ^       iir..    ^..^^^i.   *^^^<^A    .u'.o  i  ecutc  this  contract-kubooleut  for  supplying  indigo-leaf. 

Peacock,  C.  7.— Wk  cannot  remand  this  ^^^^^^^^^^^^^  ^he dealing  I  had  with  the  MulnathFac- 
case  to  be  tried  upon  the  point  upon  1  tory  for  several  years  past  have  this  day  been  settled,  and 
which  it  was  Orij?inallv  remanded.  When  the  i  the  balance  due  by  me  is  Rupees45-5-«.  I  wilfully  nullify 
M  •  .  ft        .    L  •  '  •*        «    4^   u:o     the  terms  of  the  contract  which  1  executed  in  1S64  to 

plamtlPt  put  his  name  as  a  witness  to  niS  ,  ^^^^  indigo  on  2^  bcegahs  of  land  for  10  years  till  1873, 
brother's  signature  to  a  deed  conveying  the  *  and  for  the  purpose  of  sowing  indigo  on  3  bee^ahs  every 
Vholc  of  the  properl  V,  the  Court  might  reason-  y«r  for  three  years,  from  1 S65  to  1  s67,ind  having  receiv- 
1 1    -   f       .t^^   X       x"  V    .  1  •     i_     *u  ed  a  fresh  advance  of  Rupees  2,  I  do  enter  into  this  new 

bly  mfer  that  he  knew  that  his  brother  was  .  agreement.  I  shall  measure  by  the  usual  "  rasi,"  and 
selling  the   whole   of     the    property.      If    he     mark  3  beegahs  of  fertile  lands,  and  cultivate  the  same 

knew  that  his  brother  was  selling  the  whole  :  i"  the  proper  season.    Vtu ''^l*''' Kri1%L^c.lL^n..^lli 

,    .  ,.  J     II         ji.'         for  October  sowings  and  the  other  half  tor  subsequent 

W  the  property  as  his  own,  and  allowed"  him  •  sowings.  The  seeds  which  will  be  required  for  sowing 
10  do  so  without  objection,  it  would   be  evi-  •  l  shall  get  from  the  factory.     I  shall  sow  theseed^  and 

d«nce  against  him  either  thai  the  whole  pro-    fi^Jy^rZirperordrol^^'fa^curl^^^^^ 

perty  did  belong  to  his  broiner,  or  that  ne  my  own  expense  carry  them  to  the  factory  each  year,and 
was  acquiescing  in  his  brother's  act  of  selling  shall  receive  consideration  at  the  rate  of  four  bundles 
the  whnU  A«s  tVii»  TiiHa*»  fnnnH  that  one-  '  P«r  rupee,  a  bundle  being6  feet  circumference;  I  shall  pay 
IDC  Whole.  As  the  judge  lound  mat  one-  f;^,^^;;^^,^  ^^^ry  year  as  value  of  seed5t  and  shall  pay 
nalt  did  belong  to  the  plamtltt,  the  former  hire  of  carts  or  boats,  as  the  case  may  be,  which  you 
inference   is  cot  rid    of,   but   then   the   other  '  will  engage   for  the  conveyance  of  the  indigo-plants, 


.main,  vn.,  that  the  plaintiff  be^ng  entitled  ,  £^  ^t;S«.°'r;-;e.^:i:arhll^^^^^^^^^^^ 

10  one-half  acquiesced  in  his  brother  S  selling     will  be  any,  and  pay  off  any  sum  for  whi 


the  whole.  Afl'jr  that,  he  A)uld  not  sue  a 
bond-fide  purchaser  of  the  whole  to  recover 
the  one-half. 

The  decision  of  the  Lower  Appellate  Court 
is  affirmed  with  costs.  * 


Account  will 

dues,  if  there 

ich  1  shall  be 


held  liable.  If  I  fail  to  sow  indigo  in  the  proper  season 
on  the  lands  I  ^ have  received  advance  for,  during  any 
one  of  the  three  years,  1  shall  then  pay  damages  at 
the  rate  of  Rupees  lo  per  beegah.  If  iir  any  one  of 
these  three  years  1  don't  give  to  the  factory  all  the 
indigo -plants  that  would  be  grown  on  the  lands,  I  shall 
pay  compensation  at  the  rate  of  lo  rupees  per  beegah  for 

e 
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\large  portion  of  the  claim  is  barred  by  limita- 
tion, but  at  the  request  of  plaintiff's  pleader, 
and  as  the  case  is  of  considerable  importance 
loathe  Company,  inasmuch  as  it  will  furnish 
a  5)recedent  for  a  farge  number  of  similar 
suits  which  have  been,  or  are  about  to  be, 
instituted,  I  submit  the  question  for  the  de- 
cision of  the  High  Court. 

The  claim  comprises  the  following  items : — 

Balance  due  by  defendant  at  the 

close  of  1865  ...                ...     45     15  11 

Advance  given  in  1866         ...       2      o  o 

Price  of  seed      ...                ...       013  o 

Cart-hire            ..,                ...       o      5  4 


Total 


49 


Deduct 


deduct   the   value    of  indigo)    ^     -^ 
Jurnished  in  1866  ...  )  ^ 


Total 


42 


On  referring  to  the  kubooleut,  I  find  that 
there  was  a  balance  due  by  defendant  at  the 
close  of  1864  of  45-5-1,  which  was  increased 
by  the  transactions  of  1865  to  45-15-11,  and 
reduced  by  those  of  1866  to  42-5-3.  Cultiva- 
tion was  discontinued  from  September  of  the 
latter  year. 

Plaintiff's  contention  is  that  limitation  be- 
gins to  run  from  the  last-named  date,  viz,y 
September  1866.  That  being  the  date  of  the 
latest  transaction  indicating  mutual  dealings 
between  the  parties,  this  reasoning  might  be 
admitted  if  plaintiffs  and  defendants  could 
be  looked  on  as  merchants  and  traders  who 
have  had  mutual  dealings  (Section  8,  Act 
XIV.  of  1859);  but  the  High  Court  has  ex- 
pressly ruled  the  contrary  (3  W.  R.,  Small 
Cause  Court  cases).  I  am  of  opinion  that 
limitation  in  regard  to  the  Rupees  4 5- 5-1  begins 
to  run  from  the  date  of  the  kubooleut,  viz.y 
23rd  December  1864,  the  kubooleut  operating 
as  a  written  acknowledgment  signed  by  de- 
fendant (Section  4,  Act  XIV.  of  1859) )  that 
plaintiff's  suit  should  have  been  instituted 
within  three  years  from  that  date ;  and  that, 

any  loss  the  factory  would  suffer  in  consequence,  and 
1  shall  also  pav  all  balances  due  by  me  without  any 
excuse ;  and  tM)ugrh  I  shall  pay  all  damages  and 
balances  as  stated  above,  the  terms  of  this  contract  will 
not  be  null  and  void  before  the  expiration  of  these  three 
years,  and  I  shall  not  be  able  to  refund  the  advance 
received.  You  will  be  able  to  bring  any  suit  against  me 
under  the  existing  laws  or  any  other  law  that  may 
hereafter  be  passed,  to  make  me  liable  under  the 
conditions  of  this  contract,  and  nothing  will  affect  your 
right  to  sue  for  damages  as  stated  above*  All  excuses 
to  act  according  to  the  contract  will  not  be  heard,  and 
for  these  purposes  I  willin^ply  do  receive  the  amount 
of  advance,  and  execute  this  contract  (kubooleut)  this 
dayi  the  23rd  December  1864. 


as  the  plaint  in  this  case  was  not  filed  ti 
June  1868,  plaintiff  is  out  of  time  as  regards 
the  balance  of  i86|.  If  plaintiff  were 
suing  defendant  for  breach  of  contract,  of 
which  the  kubooleut  was  the  basis,  and  the 
amount  therein  admitted  bv  defendant  the 
consideration,  the  case  would  be  different :  the 
present  suit,  however,  is  not  one  for  breach 
of  contract.  Defendant  broke  no  contract, 
the  discontinuation  of  indigo-cultivation  not 
being  his  act,  but  that  of  the  plaintiff. 

Plaintiff  then  raised  a  second  poini, 
namely,  supposing  the  period  of  limitation  be 
held  not  to  run  from  September  1 866  (when 
transactions  between  the  parties  ceased), 
still  that  a  statement  of  accounts  made  by 
defendant  in  December  1865  operates  as  a 
revival  of  his  liability  as  to  the  old  balance. 
This  statement  of  accounts  is  to  be  foond 
in  one  of  plaintiff's  books  duly  verified.  The 
question  on  this  point  is^  can  this  statement 
of  accounts  be  construed  into  ao  acknowledge 
ment  in  writing  signed  by  the  defendant,  as 
laid  down  in  Section  4,  Aft  XIV.  of  1859.  1 
certainly  think  not,  inasmuch  as  there  is  no 
signature  by  defendant  at  all.  True  he  cannot 
write,  but  he  might  have  got  somebody 
to  write  his  name  for  him,  and  touched  the 
pen  in  token  of  acquiescence,  as  is  usual  with 
workmen.  Plaintiffs  contend  that  the  entry 
of  defendant's  name  in  column  3,  taken 
in  connection  with  the  cross  in  column  \h, 
forms  a  valid  signature.  I  am  unable  to 
coincide  in  this  reasoning,  and  have  no  doubt 
that  the  entry  in  question  does  not  satisfy 
the  requirements  of  Section  4.  I  am,  there- 
fore, of  opinion  that  the  whole  of  the  claim 
is  barred  except  the  advances  of  1865  and 
1866,  and  I  have  decreed  for  plaintiffs  for 
that  amount  only,  contingent  on  the  opinion 
of  the  High  Court. 

Judgment  of  the  High  Court* 

We  are  of  opinion  that  the  view  taken  by 
the  Judge  of  the  Small  Cause  Cooit  is 
correct,  and  that  the  whole  claim  is  bane" 
except  tHe  advances  for  1865  and  1866. 

f 
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The  22nd  August  1868. 

Present :      ^ 

ic  llon'ble  Sir  Barnes  Peacock,  A'/.,  CMef 
7ttj/iV/,and  the  Hon*ble  Dwarkanath  Mitter, 
Judge. 

of  goods— DAimtges— Set-off— Draw- 
back. 

ie/erence  /a  Ike  High  Court  by  the  Judge 
oflhe  Small  Cause  Court  at  Darjeeling. 

Scanlan  versus  Ilerrold. 

[In  a  suit  for  money  claimed  on  account  of  the  carriajjfe 
foodi  in  which  defendant  pleaded  non-indebtedness 
a  set-off  on  account  of  damage  caused  to  the  goods  : 
I  Held  that  defendant  could  not  answer  the  claim 
ih  the  set-off  on  account  of  damages ;  though  the  ex- 
it, if  any,  to.  which  defendant  was  entitl^  to  draw 
ck  night  he  put  in  is^sue,  after  which  it  would  still  be 
» to  defendant  to  bring  an  action  against  plaintiff 
special  damages. 

Case. — The  plaintiff  is  a  carrier,  and  claims 
>m  defendant  as  agent  of  the  Pankabarree 
[ea  Company,  on  account  of  the  carriage  of 
irtaio  goods,  including  a  batch  of  tea.  He 
laims  on  account  of  the  carriage  of  this  tea 
|sttm  of  Rupees  157* 

The-^efendant  pleads  not  indebted,  and 

a  set-off  to  the  amount  claimed  by  plaint- 

on  account  of  damage  caused  through 

[aiotiff's  negligence  to  the  above-mentioned 

Itch  of  tea. 

The  point  on  which  1  wish  to  make  a  re- 
rcDce  is:  Can  defendant,  in  answer  to  the 

flaint,  plead  this  set-off,  and,   if  so,  within 

rhat  Umii  ? 

I  am  of  opinion  that  defendant  cannot 
iwer  the  chum  with  this  set-off  on  account 
damages  sustained  in  regard  to  the  batch 
of  tea.  It  may  be  put  in  issue  to  what  ex- 
tent, if  any,  defendant  is  entitled  to  draw- 
back on  account  of  plaintiU's  not  having 
fulfilled'  his  contract  to  deliver  the  tea  en- 
inisted  to  him  in  good  condition.  After 
the  decision  of  this  issue,  it  would  still  be 
open  to  defendant  to  bring  an  action  against 
plaintiff  for  any  special  damages  sustained 
by  bim  owing  to  plaintiff!s  neglect. 

My  reason  for  the  opinion  I  have  expressed 
«  that,  under  Section  121  of  Act  VIII.  of 
1859.  aset-off  can  only  be  pleaded  in  a  case  of 
a  debt  due  to  the  defendant. 

Judgment  of  the  Hi'^h  Court. 

We  are  of  opinion  that  the  view  taken  by 
tbe  Judge  of  the  Small  Cause  Court  is  correct, 
and  that  the  defendant  cannot  set  off  the 
damages.  * 


The  22nd  August  186S.  , 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Application  under  Section  v^  Act  X«,  i859~Res 

judicata. 

Case  No.  617  of  1868. 

Special  Appeal  from  a  deci^i^n  passed  by  the 
Judge  of  Beerbhoonit  dated  the  20th  Decern- 
ber  iS6y^  reiser  sing  a  decision  0/  the  Moon- 
si  ff  of  Soory,  dated  the  gth  May  186 j. 

Hureenath  Doss  (Plaintiff),  Appellant, 

versus 

« 

Tara  Chand  Sircar  and  another  (Defendant), 

Respondents. 

Baboo  Motee  Lall  Mookcrjee  for  Appellant. 

Baboo  Debendar  Chunder  Ghose  for 
Respondents. 

An  application  under  Section  25,  ActX.,  iS5>,  is  not 
equivalent  to  the  institution  of  a  suit,  and  whether  the 
Collector  accedes  to  or  refuses  it,  he  in  no  sense  adju- 
dicates between  the  parties. 

Phear f  J. — Wk  think  the  Judge  is  wrong 
in  this  case.  An  application  to  the  Collector, 
under  Section  25,  Act  X.  of  1859,  is  not 
equivalent  to  the  institution  of  suit.  It  is 
entirely  disiinct  from  a  suit  brought  to  eject 
a  tenant  from  his  holding,  because  he  has 
committed  a  breach  of  the  conditions  of  his 
tenancy.  An  application  under  Section  ^5 
is  based  entirely  upon  the  assumption  that 
the  tenancy  has  come  to  an  end,  and  it  is  the 
assistance  of  the  Collector  in  his  executive 
capacity  which  is  sought  for  the  purpose  of 
turning  the  old  tenant  out,  and  to  avoid 
committiiig  a  breach  of  the  peace.  Con- 
sequently, whether  the  Collector  accedes  to 
an  application  of  this  kind,  or  whether  he 
refuses  to  give  his  assistance,  he  in  no  sense, 
adjudicates  upon  any  matter  in  issue  be- 
tween the  parties.  This  has  been  already 
decided  more  than  once  by  this  Court,  and 
in  particular  I  would  refer  to  two  reported 
cases,  one  in  Sutherland's  Full  Bench  Rulings 
1 18,  and  the  other  in  Volume  X.  of  the  Week- 
ly Reporter,  page  7. 

In  this  case,  the  Lower  Appellate  Court  was, 
therefore,  in  no  sen^e  concluded  by  any  opi- 
nion which  the  Deputy  Collector  had  formed 
with  regard  to  the  lease  set  up  by  the  plaint- 
iff, and  it  ought  to  have  tried  the  case  upon 
its  merits.  Accordingly,  we  reverse  the  deci- 
sion of  the  Judge,  and  remand  the  case  to 
him  for  re-trial  upon  its  merits.  Costs  will 
follow  the  event. 
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y  The  22nd  August  1868. 

'Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
^  pherson.  Judges, 

Resumption  of  invalid  lakheraj — Settlement 
with  ex-lakherajdar. 

Case  No.  205  of  186S. 

Application  for  review  of  judgment  passed 
by  the  Horible  Justices  H,  V,  Bayley 
and  A ,  G,  Macpherson^  on  the  8th  June 
i868y  in  Special  Appeal  No.  1622  of 
iS6y, 

Bheekoo  Singh  and  others,  Plaintiffs 
,  (Appellants),  Petitioners,   . 

versus 

The  Government  and  others,  Defendants 
(Respondents),  Opposite  Party, 

Mr,  J,  T,  Woodroffe  and  Bahoo  Tarucknath 
St  in  for  Petitioners. 

Mr,  G.  Gregory  and  Baboo  Kishen  Ki shore 
Ghose  for  (Opposite  Parly. 

When  land  is  resumed  as  invalid  lakheraj,  there  is  no 
provision  of  law  which  compels  Government,  under  a 
decree  of  the  Civil  Court,  to  make  a  settlement  with  the 
ex-lakherajdar,  if,  for  so  ne  reason  of  its  own,  it  declines 
to  do  so. 

Bayley  J  J. — This  application  for  review 
of  our  judgment  is  made  on  the  following 
grounds  : — 

ist, — That  we  were  wrong  in  holding 
that  the  Government  has  any  such  absolute 
power  in  it  as  to  entitle  it  to  refuse  a  settle- 
ment with  an  ex-lakherajdar  whose  lands 
have  been  resumed  under  Regulation  II.  of 
1819. 

sndly, — That  we  were  also  wrong  in 
affirming  the  order  of  the  Lower  Appellate 
Court,  which  held  that,  on  the  ground  of  the 
Government  having  such  absolute  power  of 
refusal,  the  plaintiff  had  no  locus  standi  in 
Court. 

jrdly. — That  we  were  wrong  in  holding 
that  limitation  barred  the  suit,  as  the  cause 
of  action  arose  from  the  date  on  which 
settlement  was  made  with  Joy  Prokash  Singh 
on  the  23rd  December  1862,  and  this  suit 
was  instituted  within  three  years  of  that 
date,  viz,i  on  the  22nd  December  1865. 

It  is  stated  by  the  Lower  Appellate 
Court  that  this  land  was  resumed  upon  the 
rebellion  of  one  Ekbal  Ali,  but  when  is 
not  stated  nor  shown  to  us.  In  fact,  how- 
ever, nothing  has  been  pointed  out  to 
us  to  indicate  that  such  was  the  cause 
of  resumption.  On  the  contrary,  it  is 
clear  that,  on  the  22nd  May  1826,  the  lands 


were  resumed  under  Regulation*  IL  of  1819 
on  account  ^f  the  plaintiff's  predecessors 
being  unable  to  show  that  they  held  the 
land  rent-free  under  any  grant  or  title 
whatever. 

The  Government  seems  at  first  to  have 
held  the  resumed  lands  khas,  and  then,  on 
the  22nd  September  1840,  a  20  years' 
settlement  was  made  with  parties  alleged 
to  be  co-sharers  with  the  plaintiff,  but  not 
with  plaintiff. 

On  the  22nJ  September  1847,  viz ,  during 
j  the  currency  of  the  20  years*  temporary 
settlement,  a  petition  was  made  by  the  plain:- 
ifF's  predecessors,  begging  that  a  seulement 
might  be  at  once  made  with  them,  and  if 
that  could  not  be  granted  owing  to  the 
temporary  settlement  then  existing  and  ia 
force,  there  might  be  a  recogniiioo  of  ibctr 
right  to  seulement,  that  is  to  say,  miUkanab 
might  be  allowed  to  them  This  petitios 
was  refused  by  the  Collector,  who  stated  thai 
he  could  not  break  in  on  the  lemporarr  20 
years'  settlement,  but  that,  if  the  peiiiiooers 
had  any  claim,  they  might  take  such  fanber 
steps  as  they  thought  proper  after  the  2a 
years  had  expired ;  and  that  due  enqair? 
would  then  be  made.  This  order  of  rejeaioo 
was  upheld  by  the  Commissioner  in  1848, 
and  it  appears  that  the  proceedings  finally 
went  in  appeal  to  the  Board  of  J^evcnue, 
who  finally  rejected  the  petition  on  the  iind 
September  1849.     . 

The  learned  Counsel,  Mr.  Woodroffe,  states 
that  the  e.x-lakherajJar  has  preferential  title 
to  settlement,  and  cites  Sections  7,  8,  ani 
17  of  Regulation  XIX.  of  1793.  Both  Sec- 
tions relate  to  grants  before  1st  December 
1790,  and  here  there  is  no  such  grant  shown. 
Moreover,  Section  7  only  enacts  that  ibe 
lands  resumed  shall  be  independent  iak)ok5 
paying  revenue  to  Government,  and  Sec- 
tion 8  gives  the  rules  for  the  settlement  with 
the  proprietor  of  the  zemindaree  after  survev 
and  measurement.  Section  1 7  stales :  *'  A  grant 
'*  for  land  to  be  held  exempt  from  the  |>af- 
"  ment  of  revenue  shall,  if  ii  has  been  forgeJ. 
"Ac,  be  adjudged  null  and  void  as  far  as 
*'  regards  the  exemption  of  the  land  iiom 
**  the  payment  of  revenue,  and  the  land  shall 
*'  be  subjected  to  the  payment  of  revenue 
"  accordingly."  But  I  do  not  read  Section  i; 
to  say  or  to  mean  that,  therefore,  seulemeui 
mubt,  as  a  maJter  of  course^  be  made  wiiii 
the  ex-lakherajdar. 

Clause  IV.,  Section  21,  Regalaiion  11.  ^ 
1 8 1 9,  is  next  mentioned.  That  Clause  states 
that,  aft%r  resumption,  information  should  be 
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There  is  no  doubt  that  this  in  the  Revenue/ 

• 

Department  is  the  recognized  administrative 
and  executive  rule  and  practice  which  settle- 
ment officers  ordinarily  follow  ;  still  there  is 
nothing  shown  in  the  Regulations  of  Govern- 
ment, which  prescribes  that,  if  the  Govern- 
ment, for  some  reason  of  its  own,  declines  to 
make  a  settlement  with  the  ex-lakherajdar, 
there  is  any  provision  of  law  which  compels 
Government  under  a  decree  of  the  Civil  Court 
to  make  a  settlement  with  the  ex-lakheraj- 
dar,  whether  he  wishes  it  or  not.  On  this 
point,  therefore,  I  do  not  see  any  reason 
to  alter  the  decree  already  passed  by  us 
in  this  case. 

The  case  cited  from  Sudder  Dewatiny 
Adawlut,  1850,  page  407,  merely  states 
that  the  Resumption  Courts  only  declare 
land  liable  to  assessment,  and  do  not  decide 
conflicting  proprietary  rights  between  par- 
lies, and  that  such  claim  appertains  to  the 
Civil  Courts. 

On  the  point  of  limitation,  I  think  it  is 
clearly  laid  down  that,  when,  as  here,  a  par- 
ty claims  malikanah,  which  is  well  known 
to  be,  in  other  words,  a  claim  for  recognition 
of  right  to  settlement  on  the  ground  of  being 
an  ex-proprietor,  and  his  title  to  settlement 
and  to  proprietary  right  are  rejected,  the 
order  of  rejection  could  only  be  ^et  aside  by 
a  suit  brought  within  three  years  of  that 
time.  It  is  quite  clear  that,  after  the  refusal 
of  the  recognition  of  plaintiff's  right  to 
settlement  (which  is  urged  on  the  ground  of 
his  being  an  ex-lakheiajdar)  in  1849,  ^^ 
steps  were  taken  by  him  to  sue.     He  is,  there- 


given  to  the'agent  of  the  ex-lakherajdar,  and 
the  revenue-authorities  shall  proceed  to 
make  the  assessment  according  to  the  law  in 
force.  That  Clause  gives  no  title  to  settle- 
ment by  any  terms  in  it  to  an  ex-lakhe- 
cajdar. 

Section  5,  Regulation  Xlll.  of  1825,  has 

been  next  quoted,  but  that  Section  enacts 

thai  it  shall  be  competent  to  the  Governor- 

General  in  Council  in  consideration  of  cer- 

lain  circumstances,  such  as  long  possession, 

to  continue  a  talookdar  or  a  lakherajdar 
m  possession. 

Then  vSection  15,  Regulation  VII,  of  1822, 

ks  been  quoted  as  enacting  that  Courts  of 

Justice  shall  have  full  power  to  decide  what 

claimants  have  the  best  title  to  settlement. 

Bot  reading  that  and  the  preceding  Section 

together,  it  is  quite  clear  that  the  meaning 

of  that  Section  is  that  which  is  admittedly 

I  recognized,  viz.,  that  if  A  and  B  respec- 

tiwly  claim  a  settlement  before  a  settling- 

. officer,    the    settling-officer    shall,    looking 

I  to  the   possession    of    the    party,     decide 

which  of    them    is    entitled    to    a    settlc- 

I  Diem,    and    refer    the    other    party    to    a 

I 
Civil   Court    for    adjudication    of    his    al- 
leged right. 

The  learned  Counsel  then  cites  the  rules 

of  the  Board  of  Revenue  for  settlement,  and 

various  proceedings  on  record  in  the  Gya 

Collectorate  as  prescribing  -Jules   directing 

settlement  to  be  made  with  ex-lakherajdars, 

if  they  are  willing  to  accept  the  jumma  and 

fulfil  ihe  other  conditions  of  the  settlement. 
Vol.  X. 
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fore,  in  my  opinion,  barred  by  limitalion  in 
the  present  suit.  On  that  point,  therefore, 
I  do  not  think  it  necessary  to  alter  the  de- 
cree passed  by  us. 

This  application  will,  therefore,  be  reject- 
ed with  costs.  Separate  costs  to  be  allowed 
to  Government. 

lilacphersofi,  y, — I  concur  in  rejecling 
this  application  for  review.  My  reasons 
are  stated  in  the  judgment  I  delivered 
at  the  hearing  of  the  appeal  ;  and  I  do 
not  see  any  cause  to  alter  the  opinion 
I  then  formed.  The  application  will  be 
refused  with  costs. 


The  22nd  August  1868. 

a 

Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

'Judges, 

Rif^ht  of  way — User. 

Case  No.  1710  of  1868. 

Special  Appeal  from  a  decision  passed  bv  the 
Second  Principal  Sudder  Ameen  of  the  2/f- 
Pergunnahs,  dated  the  4th  April  r868, 
affirming  a  decision  0/  the  Moonsiff 
of  Manicktollah,  dated  the  lyth  June 
i86y. 

Obhoy  Churn  Dutt  (Defendant),  Appellant^ 

versus 

Nobin  Chtfnder  Dutt  and  others  (riaintiflFs), 

Respondents, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

No  one  for  Respondents. 

User  during  previous  ownership  is  no  evidence  of  a 
right  of  way,  which  relates  to  the  land  of  another. 


Phear,  7.— We  think  the  Pridtipal  Saddci 
Ameen  was  wrong  in  considering  that  any- 
thing which  took  place  before  the  partition 
was  evidence  of  the  plaintiflfs  right  of  vaj 
over  lands  which  became  the  lands  of  the 
defendant  by  virtue  of  that  partition.    An* 
tecedently  to  that  period,  the  passing  to  and 
fro  along  this  path  by  the  plaintiff  and  bii 
family  was  simply  the  exercise  of  a  righl 
of  ownership  over  the  land  which  he  beU 
jointly  with  the  defendant  and   his  famik, 
and  was  not  referable  to  a   right  of  wajr, 
which,  by  its  nature,  necessarily  relates  to 
the  land  of  another  person.     When,  by  tbc 
partition,  the  land  became  the  sole  property 
of  the   defendant,    the   plaintiffs    rights  o( 
ownership  ceased,  and  among  them  his  rigiil 
to  pass  and  repass  along  the  old  path.    Bat 
a  new  right  of  way  might  have  been  created 
in  his  favor  at  the  partition,  or  the  defend-, 
ant   might   have  given   him    such   a  rigiit 
since ;  and  whether  either  of  these  aJierua- 
tives    had    occurred    w«is   what   the  Lower 
Courts  had  to  try.   Therefore,  as  the  Prin- 
cipal Sudder  Ameen  has  misapprehended  the 
case,  and  has  based  his  judgment  mainly 
upon  consideration  of  the  lengthened  nser 
which  he  thought  had  taken  place  before  the 
partition,  we  feel  obliged  to  reverse  his  deci- 
sion, and  remand  the  case  to  him  for  re-trial: 
and  in  so  doing  we  think  it  right  to  remind 
him  that,  although  user  before  the  partitiw 
must  not  be  taken  into  consideration  in  iht 
decision  of  this  case,   yet  any  user  which 
may  have  taken  place  since  the  partftion  as 
of  right  by  the  plaintiff  and  his  family  is 
good  evidence,  as  far  as  it  goes,  of  such  1 
right  having  been  given  to  him  by  the  de- 
fendant.    Of  course,  the  Principal  Sudder 
Ameen  will  not  give  undue  weight  to  this 
evidence  in  the  absence  of  explanation  as 
to  the  circumftances  under  which,  and  the 
time  when,  the  supposed  grant  of  the  right 
of  way  to  the  plaintiff  was  made  by  the  de- 
fendanfi.     Costs  will  abide  the  event. 
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'Ilie  24th  August  1868. 

Present  : 

pTbe  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jusiice,  and  ihe  Hon'ble  Dwarkanath 
Milter,  Judge. 

Damans — Execution— Code  of  Civil 
Procedure. 

Case  No.  428  of  1868. 

'$ficial  Appeals  from  a  decision  passed 
hy  ihe  Judge  of  Shahabad,  dated  the 
^ih  December  i8^y,  affirming  a  decision 
^  passed  by  the  Principal  Sudder  Ameen 
'  of  that  District,  dated  the  26th  A  ugust 
i86y, 

Ifossamut  Benda  Bibee,  for  self  and  as 
guardian  of  Rajkishen  Paurey,  and  others 
(Defendants),  Appellants, 

versus 

Lalla  Ram  Surun  Singh  (Plaintiff), 
Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

\fiaboos  Unnoda  Pershad  Banerjee  and  Otool 
Chunder  Mookerjee  for  Respondent. 

Case  No.  623  of  1868. 

Bhenuch  Singh  and  another  (Plaintiffs), 
Appellants, 

versus 

,  Tu^ger  Singh  and  others  (Defendants), 

Respondents, 

Baboo  Kalee  Kishen  Sein  for  Appellants. 

Baboos  Otool  Chunder  Mookerjee  and 
Ubinash  Chunder  Banerjee  for  Respond- 
ents. ' 

THe  Code  of  Civil  Procedure  gives  no  power  in  an 
omfinary  suit  for  damages  to  direct  the  amount  to  be 
^**t«ed  in  execution,  as  it  does  with  regard  to  was- 
ulat. 

Peacock,  C,  J, — It  is  clear  that,  upon  the 
finding,  there  were  three  separate  ahurs,  and 
not  one  continuous  pyne.  The  decree  of  the 
W)wer  Appellate  Court  is  affirmed  with  costs 
in  both  cases. 

I  remark  that,  in  these  cajes,  as  in  some 
oii»€r  re<ient  cases,  the  Lower  Courts  do  not 
*J5^  the  damages  themselves,  but  leave 
wm  to  be  assessed  in  execution.  This  is 
clearly  wrong.  There  is  no  power  given  by 
ine  Code  of  Civil  Procedure  in  an  ordinary 


suit  for  damages  to  direct  the  amount  to  be  / 
assessed  in  execution,  as  there  is  with  re-  * 
gard  to  wassilat  by  Section  197,  Act  VIII. 
of  18^9.  There  was  an  Ameen  deputed  in 
this  case,  and  he  might  just  as  well  hafe 
assessed  the  damages  as  an  Ameen  in  exe- 
cution of  the  decree,  and  the  additional 
expense  would  have  been  saved.  Thqre 
was  no  ground  of  appeal  upon  this  point, 
but  I  think  it  right  to  notice  it,  in  order 
that  the  attention  of  the  Lower  Courts  may 
be  drawn  to  this  irregularity. 


The  24th  August  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

Alienation-^Land  devoted  to  religious 
purposes  (wuqf). 

Case  No.  3450  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttacti,  dated  the  2jth  Au- 
gust i86y,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  igth  March  1866. 

Futtoo  Bibee  (one  of  the  Defendants), 

Appellant, 

versus 

Bhurrut'Lall  Bhifkut  (Plaintiff),  Respondent. 

Moulvie    Syud   Murhummut   Hossein    and 
Baboo  Bykuntnath  Paul  for  Appellant. 

Baboo  Obhoy  Churn  Rose  and  Umbika 
Churn  Banerjee  for  Respondent. 

Where  the  whole  of  the  profits  are  not  devoted  to 
religious  purposes,  but  the  land  is  a  heritable  pro(>erty 
burdened  with  a  trust,  e,  g,,  the  keepingr  up  of  a  saint's 
tomb,  it  may  be  alienated  subject  to  the  trust. 

Macpherson,  J, — We  think  this  appeal 
ought  to  be  dismissed  with  costs.  It  does 
not  appear  that  the  land  is  absolute  wuqf, 
that  is  to  say,  that  the  whole  of  the  profits 
arising  from  it  is  devoted  to  reiigious  pur- 
poses. It  rather  appears  that  it  is  »*  herit- 
able estate  burdened  with  a  trust — the  keep- 
ing up  of  the  peer's  tomb.  Being,  therefore, 
a  heritable  property  burdened  with  a  trust, 
it  may  be  alienated  subject  to  the  trust. 
This  has  been  decided  by  the  late  Sudder 
Court  in  cases  reported  in  Sudder  Dewanny 
Adawlut  Reports  of  185b,  pages  586,  1028, 
and  1 2 18. 
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\  As  regards  the  objection  that  some  lands 
•are  lakheraj,  thQ  objection  was  not  taken 
either  in  the  Ix)wer  Courts  or  in  this  Court 
when  the  case  formerly  came  before  us  in 
special  appeal.  We,  therefore,  decline  to 
allow  the  point  to  be  raised  now. 


The  24ih  August  1868. 

Preseni : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

yudges. 

Rights  of  cultivators— Produce— Occupancy. 
Case  No.  718  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitta- 
gongy  dated  the  28th  December' i86j,  re- 
versing a  decision  passed  by  the  Moonsiff 
of  Howlah^  dated  the  2^th  June  186^, 

Obhoy  Churn  Sein  (one  of  the  Defendants), 

Appellanty 

versus 

Ram  Huree  Odhikaree  (Plaintiff),  Respondent- 

Baboo  Nubo  Kishen  Mookerjee  for 
Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Where  plaintiff  had  cultivated  land,  and  defendant 
had  taken  away  the  crops  produced — Held  that  plaint- 
ilf  would  have  no  right  to  recover  the  value  of  the  crops, 
unless  he  either  had  good  rieht  as  against  the  defendant 
to  occupy  and  cultivate  the  land,  or  had  been  led  by  the 
conduct  of  the  "defendant  to  suppose  that  he  had  such 
right.  If  he  had  cultivated  with  the  knowledge  of 
defendant,  that  would  give  him  a  right  to  the  produce, 
even  though  not  entitled  to  the  occupation. 

Phear,  J. — We  think  this  case  must  be 
remanded.    The  Lower  Appellate  Court  has 
decreed  that  the  defendant  shall  pay  the  plaint- 
iff the  value  of  certain  crops  raised  upon  the 
lands  in  suit,  merely  because  it  was  of  opinion 
that  the  plaintiff  had  cultivated  the  land  last 
year,  and  by  that  cultivation  had  produced 
the  crops,  and  that  these  crops  had  been  taken 
away  by  th§  defendant.     But  the  Lower  Ap- 
pellate Court  at  the  same  time  declined  to  go 
into  the  question  by  what  right  the  plaintiff 
occupied  and  cultivated  the  land.     Now,  it 
seems  to  us  that  the  plaintiff  would  have  no 
right  to  recover  the  value  of  the  crops  from 
the  defendant,  unless  he  eiiher  had  good  right 
as  against  the  defendant  to  occupy  and  cul- 
tivate the  land,  or  that  he  had  been  led  by 
the  conduct  of  the  defendant  to  suppose  that 


he  had  such  right;  Consequently,  the  Lower 
Appellate  Court  was  wrong  in  not  enquir- 
ing into  the  title  by  which  the  plaintiff 
cultivated  the  land  in  suit.  We,  therefore, 
reverse  the  decision  of  the  Lower  Appellate 
Court,  and  remand  the  case  for  re-trial  upon 
its  merits.  We  may  as  well  remark  that, 
should  the  Principal  Sudder  Ameen  remaiD 
of  opinion  that  the  plaintiff  has  cultivated  the 
land  in  question  for  two  or  three  years,  and 
has  so  cultivated  them,  or  even  for  the  last 
year  has  cultivated  them,  to  the  knowledge 
of  the  defendant,  that  will  give  him  a  right 
as  against  the  defendant  to  the  produce  oC 
the  lands,  even  though  he  (the  plaintiff)  may 
not  be  able  to  make  out  a  title  to  the 
occupation. 


The  24th  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Survey-maps— Evidence— Section  13,  Act  II.| 

1855. 

Case  No.  1 70  of  1 868. 

Special  Appeal  from  a  decision  passed  hj 
the  Judge  of  the  24-PergunnahSy  dotd 
the  26th  March  1868,  affirming  a  decision 
passed  by  the  Additional  Moonsiff  of  thai 
District,  dated  the  14th  December  1S66, 

Koomodinee  Debia  (Plaintiff),  Appellant, 

versus 

Poorno  Chunder  INIookerjee  (Defendant), 

Respondent, 

Bahoos   Juggadanund  Mookerjee,   Kheitur- 
nath   Bose,  and  Kedarnath  Chatlerjee  for 
Appellant. 
Baboo  Bhoivanee  Churn  Dutt  for.  Respond- 
ent. 

Under  Section  13,  Act  II.  of  1S55,  Government  sanrey- 
maps  are  evidence,  not  only  with  regard  to  the  P^J***! 
features  of  the  country  depicted,  but  also  with  r^jro 
to  the  other  circumstances  which  the  oflScers  deputed  to 
make  the  maps  are  specially  commissioned  to  notedown. 
Further  than  this,  they  arc  not  evidence  as  to  rigbts  a 
ownership. 

Phear,  7.— The  only  question  for  us  to 
determine  in  this  case  is  whether  or  not  the 
survey-map  relied  upon  by  the  defendant 
can  properly  Ire  used  in  evidence  between 
the  parties.  We  have  looked  at  the  map 
itself,  and  it  bears  on  the  face  of  it  the  ap- 
pearance of  being  an  ordinary  Governroent 
survey-map.  There  is  nothing  to  show  us 
that  it  was  made  under  any  special  circum- 
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stances.  >}ow,  we  are  of  opinion  that  Sec- 
tion 13,  Aft  II.  oi  1855,  makes  Government 
maps  evidence,  not  only  with  regard  to  the 
physical  features  of  the  country  which  are 
deplfted  upon  the  maps,  but  also  with  regard 
to  the  other  circumstances  which  the  officers 
deputed  to  make  the  maps  are  specially  com- 
missioned to  note  down ;  and  we  think  that 
an  ordinary  Government  survey-map  for  this 
reason  is  evidence  as  to  the  boundaries  of 
any  plots  or  estates  which  stand  under  a 
separate  number  in  the  Collector'^  books. 
Further  than  this,  we  do  not  think  that  they 
are  evidence  as  to  rights  of  ownership ;  so 
that,  if  the  plaintiff  had  in  this  case  confined 
himself  to  a  statement  of  his  own  proper 
title  to  the  property  which  he  claims,  the 
survey-Doap  could,  probably,  not  have  been 
made  use  of  as  evidence  upon  any  issue 
material  to  the  determination  of  his  claim. 
But  we  understand  that,  in  this  case,  the 
plaintiff  claimed  the  land  in  suit  as  being  a 
portion  of  a  certain  plot  standing  in  the  Col- 
lector's books  under  No.  48.  He  has  thus 
made  the  Collator's  books  a  link  in  the 
proof  of  his  title,  and  consequently,  for  the 
reasons  which  we  have  already  mentioned, 
we  think  that  the  survey-map  was  properly 
received  in  evidence  in  the  investigation  of 
that  title. 


The  24th  August.  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pberson,  fudges, 

Rirbt  of  suit — Reversioner — Hindoo  widow — 
MOftgage—Usufnict  of  mortgaged  property. 

Case  No.  240  of  1868. 

Application /or  Review  of  yudgment  passed 
by  the  Hon'ble  Justices  H,  V.  Bayley  and 
A.  G.  Afacpherson,  on  the  gfh  Juh  i868y 
in  special  Appeal  No,  2726  of  iS6y* 

Bama  Soonduree  Dossee  (Appellant), 
Petitioner, 

versus 

Bama  Soonduree  Dossee  ^[Respondent), 
Opposite  Party, 

Baboo  Byku7itnath  Paul  for  Petitioner. 
•  See  antey  p.  133. 


Baboos  Luckhee  Churn  Bose  and  Kalee  Pro  J 
sunno  Dutt  for  Opposite  Party. 

Suits  to  set  aside  improper  alienations  by  a  widow 
cannot  be  brous^ht  by  those  whose  ri{|^hts  are  only  •in- 
choate and  remote,  as  are  those  of  a  minor  who  is  only 
entitled  in  reversion  after  the  life-estate  of  his  mother 
and  her  sister,  in  the  event  of  their  surviving  their 
mother,  whose  alienations  he  seeks  to  set  aside. 

If  the  usufruct  of  mortgaged  property  was  to  be  en- 
joyed in  lieu  of  interesty  the  mortgagee's  having  had 
possession  is  no  ground  for  the  inference  that  any  por- 
tion of  the  debt  save  the  interest  was  paid  oif  from  the 
usufruct. 

Macpherson,  J, — In  this  case,  we  think 
we  must  grant  the  petition  for  review,  and 
remand  the  case  to  the  Lowei*  Appellate 
Court  for  re-trial.  The  first  point  to  be 
decided  by  the  Lower  Court  is,  whether  the 
minor,  on  whose  behalf  the  present  suit  has 
been  instituted,  is  a  reversioner  in  such  a 
sense  of  the  term  as  to  entitle  him  to  bring 
this  suit.  This  objection  was  not  taken  in 
the  Lower  Court,  nor  in  the  written  grounds 
of  special  appeal  ;  but  it  was  taken,  and 
with  our  permission,  orally,  at  the  hearing. 
We  omitted,  however,  to  refer  to  it  in  our 
judgment,  and  we  think,  therefore,  that  the 
respondent  has  a  right  to  ask  for  a  review,  in 
order  that  this  omission  may  be  supplied. 
There  is  no  doubt  that,  if  the  minor  is  not 
the  immediate  reversioner,  but  is  only  en- 
titled in  reversion  after  the  life  estate  of  his 
mother  and  her  sister,  in  the  event  of  their 
surviving  their  mother,  whose  alienations  this 
suit  has  been  brought  to  set  aside,  the  suit 
will  not  lie,  for  the  interest  of  the  minor  is 
too  remote.  While  we  say  this,  it  may 
possibly  be  that  a  suit  brought  by  the  minor 
against  his  grandmother  and  the  immediate 
reversioners,  viz.^  his  mother  and  aunt, 
would  lie  if  such  suit  were  brought  upon  the 
ground  that  the  grandmother  and  her 
daughters. were  acting  fraudulently  and  in 
collusion  with  each  other,  with  reference  to 
the  alienations  complained  of.  But  that  is 
not  the  nature  of  the  present  suit. 

It  has  been  frequently  decided  that  suits 
to  set  aside  improper  alienations  by  a  widow 
must  be  brought  by  those  whose  rights  and 
interests  are  directly  affected,  ^and  not  by 
those  whose  rights  are  only  inchoate^nd  re- 
mote, as  are  the  rights  of  the  minor  in  this 
case. 

The  Judge  will  ascertain  precisely  what 
position  the  minor  occupies  with  reference 
to  the  estate  alienated  by  the  grandmother, 
and  will  then  say  whether  or  not  his  legal 
status  is  such  as  enables  him  to  institute  this 
suit. 
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^  The  object  of  bringing  tiie  suit  in  the 
present  form,  in  the  name  of  the  minor  rather 
than  in  the  name  of  the  daughter,  his  mother, 
is  patent.  The  daughter,  who  ap^ars  here 
as  guardian  of  the  minor,  is  herself^stopped 
by  having  joined  in  making  the  alienation 
which  it  is  now  sought  to  set  aside.     To  get 

•  rid  of  the  estoppel,  she  makes  use  of  her 
minor  son's  name. 

On  another  point,  also,  we  think  that  our 
judgment  is  defective,  and  that  the  judgment 
of  the  Lower  Appellate  Court  is  wrong. 
With  reference  to  the  question  whether  there 
was  any  necessity  for  converting  what  was 
originally  a  mortgage  into  an  absolute  sale, 
the  Judge  relies  very  much  upon  the  fact 
of  the  mortgagee's  being  in  possession,  as 
if  the  fact. of  his  being  in  possession  neces- 
sarily led  to  the  inference  of  the  mortgage- 
debt  having  been,  in  some  measure  at  least, 
paid  ofiF.  If  ihe  Court  below  find  that  the 
suit  will  lie  at  all,  it  must  consider  the' case 
anew  with  reference  to  the  question  of  ne- 
cessity which  existed  for  converting  the 
mortgage  into  an  absolute  sale ;  and  in  con- 
sidering that  question,  the  Court  must  look 
to  the  terms  of  the  original  mortgage  deed 
under  which  the  mortgagee  held  possession. 
If  t.He  usufruct  of  the  property  was  to  be 
enjoyed  in  lieu  of  interest,  the  mortgagee's 
having  had  possession  will  not  in  any  way 
lead  to  an  inference  that  any  porlion  of  the 
debt,  save  the  interest,  was  paid  off  from  the 
usufruct. 

The  case  is  remanded  with  reference  to  the 
above  remarks,  and  the  Court  will  re-trv  the 
two  questions  : — 

/j//)^— Whether,  under  the  circumstances 
of  the  case,  this  suit  will  lie  at  all ;  and 

2ndly.—\i  the  suit  will  lie,  whether  there 
is  or  is  not  such  proof  of  the  necessity  of 
converting  the  mortgage  into  an  absolute 
sale,  as  will  bring  the  case  within  the  ruling 
of  the  Privy  Council,  in  Hunooman  Pershad 
Pandev's  case. 


Under  the  circumstances,  the  parlies  will 
respectively  bear  their  own  costs,  both  of  the 
special  appeal  and  of  this  review. 


The  24th  August  186S. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson. 

Judges. 

Malikanah— Limitation. 

Case  No.  1058  of  1868. 

Special  Appeal  from  a  decision  passed  by  Ihi 
Judge  of  Tirhoot,  dated  the  joth  Decem- 
ber i86y,  affirming  a  decision  passed  by 
the  Sudder  Ameen  of  that  District,  dated 
the  joth  May  i86y, 

Budurul  Huq  and  others  (some  of  *he 
Defendants),  Appellants, 

versus 

The  Court  of  Wards  on  behalf  of  the  minor 
Rajah  of  Durbhungah  (Plaintiff),  Respond- 
ent, 

Mr.  R.  E.  Twidale  for  Appellants. 

Baboo  Juggadanund  Mookerjee  for 
Respondent. 

A  claim  to  malikanah  allowed  to  lie  over,  and  Dota> 
forced  for  more  than  1 2  years,  was  held  to  be  barred  by 
limitation. 

« 

Jackson,  J. — This  was  a  suit,  brought  by 
the  Court  of  Wards  acting  on  the  part  <rf 
the  minor  Rajah  of  Durbhungah,  to  recowr 
certain  annual  payments,  which,  it  is  alleged, 
are  due  from  the  defendants  as  jageerdars 
of  certain  estates. 

The  defendants  deny  that  they  have  evtr 
made  any  such  payments,  or  that  such  pay- 
ments are  due,  and  alleged  that  the  claim  is  bar- 
red by  limitation.    The  Judge  apparently  has 
found  upon  the  merits  that  there  ar^  certain [ 
papers,  of  a  date  anterior  to  the  Permanent  1 
Settlement,   alluding  to  these    jageere  and 
to  certain  annual  malikanahs  as  being  pay- 
able by  the  jageerdars ;  and  he  also  states | 
that  there  are  certain  decisions  of  the  Couit. 
of  later  dates,  alluding  thereto.     He  finds, 
on  the  point  of  limitation,  that,  as  certain 
others  of  the  jageerdars  have  been  in  ibe 
habit  of  paying  these  rents,  the  suit  is  not 
barred  by  limitation.     The  special  appeal  is 
directed  particijlarly  to  this  point,  namely, 
that  for   12   years  and  more  these  defend* 
ants  have   not  been  called  upon  to  ma^^ 
these  payments,  and  that  no  payments  have,  !j 
in  fact,  been  made  by  them  or  their  p^ed^ 
cessors  on  account  of  these  jageers. 
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In  support  of  this  view  of  the  law,  the 
pleader  for  the  appellant  quoted  a  precedent 
published  at  page  336,  Volume  VII.  of  the 
Weekly  Reporter.  The  precedent  is  directly 
in  point.  .It  rules  that  the  payment  of  mali- 
kanah  is  not,  as  regards  limitation,  on  the 
same  terms  as  payment  of  rent,  and  that,  if 
a  person  allows  his  claim  to  lie  over,  and 
does  not  enforce  it,  limitation  will  ultimately 
bar  that  claim.  We  concur  in  this  view  of 
the  law,  and  it  appears  from  the  evidence 
in  this  case  that  for  much  more  than  12 
vcars,  the  defendants  and  the  parties  who 
have  been  in  their  place  before  them  have 
not  been  called  upon  to  pay  this  malika- 
nah.  Following  that  precedent,  we  are  of 
(pinion  that  they  cannot  now  be  forced  to 
pay,  and  that  the  suit  as  against  these  de- 
fendants is,  consequently,  barred  by  limita- 
tion. We  therefore  reverse  the  decision 
of  the  Judge,  and  dismiss  the  plaintiff's  suit 
nith  costs. 


it  is  contended  by  the  api)ellant  that  the- 
Judge  ought  to  have  found  whether  Pitambur/ 
as  manager,  had  authority  to  bind  the 
ixlaintiff.  That^  however,  would  be  a  very 
different  question  from  that  set  up  by  -the 
defendant,  under  which  he  contended  that 
Pitambur  sold  his  own  rights.  Further,  a 
manager  of  property,  who  is  receiving  the 
rents,  has  no  power,  in  our  opinion,  to  sell 
the  property  of  an  adult  member  of  the 
family.  The  decision  of  the  Lower  Appel- 
late Court  is  affirmed  with  costs. 


t 


The  24th  August  1868. 

Present  : 

The  Uon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath  Mit- 
ler,  Judge. 

Manager — Family-property. 

Case  No.  628  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Midnapore, 
dated  the  igth  December  i86y,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  joth  March  i86y. 

Koylasbessur  Bose  (Defendant),  Appellant, 

versus 

Srecmulty  Narainee   Dassee  (Plaintiff)   and 
another  (Defendant),  Respondents. 

m 

Bahoo  Mohesh  Chunder  Bose  for  Appellant. 

Baboo  Mohendro  Lall  Shome  for 
Respondents. 

A  manager  of  a  family  estate  who  receives  the  rents 
Ijas  no  power  to  sell  the  property  of  an  adult  member. 

Peacock,  C.  J. — There  is  no  ground  of 
appeal  in  this  case.  Defendant  claimed  as 
1  purchaser  from  Pitambur,  and  he  said 
that  the  defendant,  the  widow  of  Pitambur's 
l>roihcr,  had  relinquished  all  her  share  in 
favor  of  Pitambur.  Ther?  was  no  allega- 
tion that  Pitambur  was  authorized  by  the 
^dow  to  sell  her  share  of  the  property. 
It  was  found  that  the  widow  had  not 
relinquished    her    right    to   Pitamfeur,    and 


The  24ih  August  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and   E .  Jackson, 

Judges. 

Remand— Additional  evidence. 

Case  No.  3419  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  i8th 
September  iSGj,  affirming  a  decision  passed 
by  the  Assistant  Collector  of  that  District, 
dated  the  ijth  July  i86y. 

Ram  Jeewan  Lall  (Plaintiff),  Appellant, 

versus 

Arjun  Chowbey  and  another  (Defendants), 

Respondents. 

Baboo  Poor  no   Chunder  Mookerjee  for  Ap- 
pellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

Where  a  case  is  remanded  with  a  view  to  some  special 
evidence  beinsf  taken,  the  Court,  receivin]^  the  order  of 
remand,  is  not  at  liberty  to  allow  the  parties  to  produce 
additional  evidence. 

Jackson,  J. — This  case  was  remanded  to 
the  Lower  Appellate  Court  in  order  that, 
before  deciding  certain  issues,  certain  evi- 
dence might  be  recorded.  That  evidence 
was  recorded,  and  the  issues  decided  against 
the  plaintiff.  The  plaintiff  at  that  time 
asked  that  additional  evidence  of  other  wit- 
nesses, whom  he  had  then  brought  ii^o  Court, 
might  also  be  recorded.  But  the  first  Court 
refused  to  examine  these  fresh  witnesses,  as 
the  case  had  not  been  remanded  to  take  down 
such  further  evidence.  The  Judge,  on  appeal, 
was  of  opinion  that  the  first  Court  was  right 
in  refusing  to  examine  these  witnesses.  On 
special  appeal,  this  is  objected  to.  But  we 
agree  with  the  Lower  Appellate  Court  that  the 
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\case  was  remanded  to  take  some  special  evi- 
dence, and  that  the  Court  was  not  at  liberty 
to  go  anew  into  the  case,  and  allow  both 
parties  to  produce  any  additional  evidence 
that  they  pleased.  We,  therefore,  dismiss  the 
special  appeal  with  costs. 


The  24th  August  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Rent  due  from  several  ryots — Suit  ag^ainst 

one  ryot. 

Case  No.  1029  of  1868  under  x\ct  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  ike 
A  ddiiional  Judge  of  Tirhoot,  dated  the  isth 
January  186  9,  modifying  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  31  st  July  1866, 

Roop  Narain  Singh  (Plaintiff),  Appellant^ 

versus 

Juggoo  Singh  (Defendant),  Respondent. 

Baboo  Doorga  Doss  Dutt  for  Appelfant. 
Mr.  R.  E,  Twidale  for  Respondent. 

A  suit  for  rent  due  from  several  ryots  on  account  of 
a  holding  which  has  been  let  out  to  them  cannot  be 
properly  and  legally  brought  against  one  of  them,  but 
must  embrace  all . 

Jackson,  J. — The  plaintiff  in  this  suit, 
having  let  out  certain  lands  to  three  ryots, 
has  sued  one  of  them,  and  obtained  against 
him  *a  decree  for  one-third  of  the  amount 
due  on  the  total  holding.  -  He  has  objected 
to  this,  and  asks  that  the  Court  will  give  him 
a  decree  for  the  whole.  The  defendant,  on 
the  other  hand,  also  objects  to  the  decree,  and 
says  that  the  suit  should  have  been  brought 
against  the  three  ryots,  and  not  against  him 
alone. 

We  think  that  the  defendant's  objection  is 
good  in  law ;  that  the  suit  was  not  properly 
and  legally  brought;  and  that  it  is  impossible, 
as  the  case  jjow  stands,  to  decide  what  the 
rights  of  this  one  defendant  are.  The  rent 
is  due  uom  three  persons,  and  the  suit  should 
have  been  brought  against  these  three  per- 
sons. 

We  accordingly  reverse  the  decision  of 
the  Lower  Court,  and  dismiss  the  suit,  the 
plaintiflP  being  at  liberty  to  bring  a  fresh  suit 
in  a  proper  form.  The  respondent  will 
obtain  his  costs. 


The  25  th  August  18681. 

Present: 

The  Honble  H.  V.  Bavlev  and  A.  G.  Mac- 

pherson,  Judges. 

Pecree  for  arrears  of  reiit—  Notice  to  nnregis- 

tered  tenant. 

Case  No.  2550  of  1867. 

Special  Appeal  from  a  decision  passed  by  tkt 
Officiating  Additional  Principal  Suddir 
Ameen  of  East  Burdwan,  dated  the  26/ k 
July  t86j,  affirming  a  decision  passed  by 
the  Moonsiff  of  that  District,  dated  tkt 
26th  June  1S66. 

Bhubo  Tarinee  Dossia  (Defendant). 
Appellant, 

versus 

Prosunno  Moyee  Dossia  (Plaintiffs 
Respondent. 

Baboos  Oiool  Chunder  Mookerjee  and  Anund 
Chunder  Ghossal  for  Appellant 

Baboos  Tarucknath  Dutt  and  Mohetidro  Lali 
Shome  for  Respondent. 

A  zemindar>  in  execution  of  a  decree,  sold  the  rights 
and  interests  of  his  tenant.  He  subsequently  ejected 
the  purchaser  at  that  sale  under  a  decree  (dating  prbr 
to  the  above  sale)  for  arrears  of  rent  and  cjcctrocnt 
under  Section  78,  Act  X.,  which  latter  decree  became 
complete  on  the  expiry  of  15  days  without  deposit  of 
the  arrears  due. 

Held  that,  until  the  purchaser  adopted  means  to  bare 
his  name  registered  in  the  zemindar's  sherishta,the  latter 
was  not  bound  to  jfive  him  notice  to  pay  the  arrears  due 
on  the  tenure  which  he  purchased,  before  proceeding  M^ 
give  effect  to  the  decree. 

Bayley,  J. — In  this  case,  the  plaintiff  sacd 
for  declaration  of  his  right  to  a  certain  tennrc 
and  for  possession  thereof,  on  the  allegation 
of  his  having,  on  the  7th  Assar  1240  B.  S., 
purchased  the  rights  and  interests  of  one 
Chundee  Churn  Mundul,  at  a  sale,  in  execu- 
tion of  a  decree  held  by  Koylasnath*  Chun- 
der. The  plaintiff  also  alleged  fraud  on  the 
part  of  the  zemindar. 

The  defendant  Koylasnath  pleaded  that  the 
plaintiff  might  or  might  not  have  purchased 
the  tenure,  but  that  he  ought  to  have  paid 
the  rent  decreed  against  the  recorded  tenant, 
and  that,  as  he  had  not  so  paid,  he  was  liable 
to  be  ejected.  Defendant  added,  that  he  bad 
sued  for  arrears  of  rent  on  the  23rd  Cheyt, 
and  got  a  decr§e  under  Section  78  for  rent 
and  for  ejectment  on  the  3rd  Assar  \tio, 
which  decree  became  complete  ontbcexpiff 
of  15  days  without  deposit  of  the  arrea« 
due ;  that  thus  defendant's  ejectment  w 
plaintiff  was  quite  legal. 
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Bolh  thfi  Lower  Courts  have  given  the 
plaintiff  a  decree.  The  Lower .  Appellate 
Coart  does  not  clearly  find  the  al legation  of 
fraud  proved  by  the  plain liflF ;  but  that  Court 
seems  to  infer  that,  because  the  same  Kovlas 
naih,  who,  as  a  judgment-creditor,  sold  the 
rights  and  interests  of  Chundee  Churn  on  the 
Tih  Assar  1270,  must,  as  the  talookdar,  who, 
on  the  3rd  Assar  1270,  got  a  decree  for  pos- 
session and  ejectment  which  became  complete 
15  days  after,  viz.y  about  i8th  or  19th  Assar, 
have  known  that,  during  the  intermediate 
time,  that  is  to  say,  on  the  7th  Assar,  the 
plaintiff  had  become  the  purchaser  of  the 
tenure,  and  that  consequently  the  defendant 
Koylasnath  should  have  demanded  the  ar- 
rears of  rent  from  the  new  purchaser,  and 
not  having  done  so,  was  not  competent  to 
eject  the  plaintiff  for  arrears  of  rent  due 
against  the  tenure. 

The  defendant  appeals  specially  against 
the  Lower  Court's  decree,  and  urges  that  the 
plaintiff's  allegation  of  fraud  has  not  been 
established,  and  that^it  was  no  necessary  con- 
sequence, that,  because  Koylasnath  had  his 
decree  completed  15  days  after  the  date 
ihereof,  or  about  i8th  Assar  1270,  he  musl 
have  necessarily  known  that  the  plaintiff 
was  the  purchaser  of  the  rights  and  interests 
of  the  previous  tenant  at  a  sale  in  execution 
of  a  money-decree  on  the  7th  Assar ;  and, 
moreover,  ought  to  have  demanded  arrears  of 
rent  due  against  the  previous  tenant.  2ndly, 
that  it  was  for  the  purchaser,  if  he  wished 
to  place  himself  in  the  position  of  the  former 
tenant,  to  take  the  ordinary  course  prescribed 
hylaw,  viz.^  to  obtain  the  registraiion  of  his 
name  in  the  zemindar's  sherishlah,  and  that, 
nniil  he  did  this,  the  zemindar  was  not  at  all 
bound  to  recognize  him  as  his  tenant. 

I  am  of  opinion  that  fraud  has  not  been 
legally  found  at  all  by  the  Lower  Appellate 
Court,  because  1  do  not  see  it  proved  that 
there  was  any  clear  and  distinct  knowledge 
on  the  part  of  Koylasnath  that  the  plaintiff, 
by  reason  of  his  purchase,  stood  in  the  place 
of  forraer  tenant.  Further,  even  if  he  had  that 
knowledge,  I  find  it  has  been  laid  down  in  the 
case  of  Sarkies.  dated  ist  July  1864,  that 
'*  the  mere  cognizance  by  the  zemindar  of  the 
"faaof  a  party  having  purchased  a  tenure, 
"«not  sufficient  to  cure  the  defect  of  non- 
**  registration.  It  must  be  -proved  that  the 
"zemindar  has  not  only  known  of  the  trans- 
*'fer,  but  has  also  accepted  the  transferee 
**M  his  tenant;  the  receipt  of  rent  by  the 
**  Zemindar  from  the  transferee  bein/j  one  of 
"  the  best  proofs  of  the  fact  of  the  zemindar 

VoLX. 


"  having  accepted  him  as  his  tenant.*'/ 
Here  there  is  neither  necessary  legal  know- 
ledge nor  cognizance  of  the  transfer  of 
the  land  to  plaintiff  shown;  nor  are  we 
shown  that  the  purchaser  had  had  any  such 
actual  possession  of  the  tenure,  that  even  in 
that  view  the  zemindar  might  be  said  to 
have  had  the  opportunity  to  know  that  the 
plaintiff  was,  in  fact,  the  parly  holding  the 
tenure.  I  think,  under  these  circumstances, 
that,  until  the  plaintiff  adopted 'means  to  have 
his  name  registered  in  the  zemindar's  sherish- 
tah,  and  was  so  registered  as  transferee,  the 
defendant  Koylasnath  was  nftt  bound  to 
give  notice  to  the  plaintiff  to  pay  the  arrears 
of  rent  due  on  the  tenure,  which  he  purchas- 
ed before  the  defendant  could  proceed  to  give 
effect  to  the  decree  which  he  obtained  about 
the  3rd  Assar,  and  completed  about  the 
1 8th. 

I  would,  therefore,  reverse  the  decision  of 
the  Lower  Courts,  and  decree  this  appeal 
with  all  costs. 

MacphersoHy  J. — 1  concur  in  thinking 
that  the  decree  of  the  Lower  Court  ought  to 
be  set  aside,  and  that  the  plaintiff's  suit 
ought  to  be  dismissed  with  costs.  The 
Lower  Courts  do  not  find  any  fraud  in  the 
proper  sense  of  the  term,  nor  is  there,  in  fact, 
any  evidence  of  fraud.  The  case  of  the 
plaintiff  may  somewhat  be  hard.  But  the 
defendant  had  a  legal  right  to  adopt  the 
course  which  he  took  ;  and  the  present  suit 
must  fail,  unless  distinct  fraud  in  the  conduct 
of  the  proceedings  under  Act  X.  of  1859  is 
proved. 


The  25th  August  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Claims  to  attached  property— Limitation — Sec- 
tions 86  and  227,  Act  VIII.,  1859. 

Case  No.  634  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  2jrd 
December  i86y,  affirming  a  ^cision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  2yth  September 
1866. 

Mahomed  Mubson  (Plaintiff),  Appellant, 

versus 

Sumputtee  Sahoon  Cho.vdhrain  (Defendant), 

Respondent. 
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Messrs.  R,  1\  Allan  and  C.  Gregory  for 

Appellant. 

Baboos  Juggadanund  Mookerjee  and  Mo- 
.      hinee  Mohun  Roy  for  Respondent. 

The  rejectu»n  of  a  claim  to  attached  property,  simply 
on  the  ground  that  it  had  been  presented  too  late,  was 
held  to  oe  no  legal  bar  to  the  adjudication  of  the  claim 
when  it  was  again  advanced  after  attachment  made 
under  decree.  A  claim  of  this  kind  may  be  admitted 
even  after  proclamation  of  sale,  provided  it  has  not  been 
designedly  and  unnecessarily  delayed  to  obstruct  the 
ends  of  justice.   * 

Loch,  7.— It  appears  by  the  judgment 
of  6th  March  i860  that  the  respondent  in 
this  case  laid  claim  to  the  property  now  in 
suit,  which  had  been  attached  previous  to 
that  judgment  by  the  plaintiff  in  a  suit 
against  Gopeenath  Sahoy.  In  that  case, 
the  respondent's  claim  to  the  property  was 
not  allowed,  because  the  Judge  considered 
that  the  claim  had  been  advanced  at  too  late 
a  stage.  Subsequently,  the  property  was 
attached  in  execution  of  the  plaintiff's  decree 
against  Gopeenath  Sahoy,  and  the  defendant 
came  forward,  and  successfully  claimed  the 
property  as  belonging  to  herself ;  and  it  was 
released  from  attachment  by  an  order  of  27th 
July  1867.  The  present  suit  is  brought  to 
set  aside  that  order,  and  to  declare  the  pro 
perty  liable  to  sale  in  execution  of  the  decree 
of  theplaintiff  (special  appellant).  The  Lower 
Appellate  Court,  in  affirming  the  judgment 
of  the  first  Court,  has  held  that  the  property 
belongs  to  the  defendant,  and  has  dismissed 
the  suit. 

In  special  appeal,  it  is  urged  that,  as  the 
application  of  the  defendant  was  once  rejected 
on  the  6th  of  March  i860,  the  admission  of 
her  claim  to  this  properly  subsequent,  to 
the  decree,  and  the  release  of  the  property 
under  order  of  27lh  July  1867,  was  illegaL 
As,  however,  no  adjudication  was  made 
when  the  defendant  put  forth  her  fir^t  claim, 
but  it  was  rejected  simply  on  the  ground 
that  it  had  been  presented  too  late,  we  think 
that  there  was  no  legal  bar  to  an  adjudi- 
cation of  her  claim  to  the  property  when  it 
was  a^^ain  advanced  after  attachment  made 
after  decree.  It  is  urged  that  Section  86 
must  be  read  with  Section  227  of  Act  VIII. 
of  i^59»  a-ftd  by  the  latter  Section  it  was 
required  that  the  claim  of  the  nature  ad- 
vanced by  the  defendant  should  be  made 
at  the  earliest  opportunity  ;  but  the  defendant 
has  allowed  several  years  to  elapse  without 
making  such  claim,  though  the  property  con- 
tinued under  attachment  all  the  while.  No 
doubt,  claims  of  this  kind  should  be  made  as 
early  as  possible,  but  then  no  period  of  time 
is  prescribed  by  law  within  which  claims  of 


the  kind  must  be  made,  and '  therefore  a 
claim  may  be  admitted  even  after  proclama- 
tion of  sale  has  been  issued,  provided  thai 
ihe  claim  be  not  designedly  and  unnecessarily 
delayed  with  a  view  to  obstruct  the  ends  of 
justice.  It  does  not  appear  in  this  case,  nor 
has  any  evidence  been  offered  by  plaintiff  to 
prove,  that  such  was  the  object  of  the  de- 
fendant in  making  the  claim.  We,  therefore, 
reject  the  first  ground  of  appeal.     »    •    • 


« 


Under  this  view  of  the  case,  we  dismiss 
the  special  appeal  with  costs. 


The  25th  August  1868. 

Present  : 

The  Ilonble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Judges, 

Mahomedan  law  —  Succession  —  Daughters 
of  deceased  brother. 

Case  No.  213  of  1868. 

Special  Appeal  from  a  decision  of  M' 
Principal  Sudder  Ameen  of  Pubna,  daid 
the  igth  November  iS6y,  affirming  a 
decision  of  the  Sudder  Moonsiff  of  ikd 
District,  dated  the  31st  July  i86j, 

Mussamut  Azeegunnissa  and  Mussamatjao 
Khatoon  (Defendants),  Appellants, 

versus 

Moonshee  Ruhmanoollah  ( Plaintiff j. 
Respondent, 

Mr,  G,  A,    'Iiuidale^nd  Baboo  Ashwhih 
Chatterjee  for  Appellants. 

No  one  for  Respondent. 

Under  Mahomedan  law,  the  daughters  of  a  deceased 
brother  of  a  person  who  demises  cannot  take  any  shwe 
of  such  person's  property  so  long  as  a  brother«nci  aster, 
or  only  a  brother,  survives. 

Macpherson,  7.  — The  plaintiff  Ruhman- 
oollah sued  to  recover  his  share  of  certain 
property  which  once  belonged  to  his  brother 
Fermanoollah ;  and  the  question  is  whether 
the  share  for  which  the  Lower  Court  has 
given  him  a  decree  is  the  share  to  which  he 
is,  under  the  circumstances  which  have 
occurred,  legally  entitled. 

There  were  (^iree  brothers  :  Fermanoollah, 
Irfanoollah,  and  Ruhmanoollah.  and  ooe 
sister  Panchoo. 

FermanooHah  died*  in  1262,  leaving:  the 
followii\^  persons  as  his  heirs,  viz.^  his  two 
daughters  Azeegunnissa  and  Jan  Khatooo 
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(who  are  the  appellants  before  us),  his 
biothers  IrfanooUah  and  RuhmanooUah,  and 
his  sister  Panchoo. 

IrfanooUah  died  in  1268,  and  his  heirs 
vcrc— his  widow  Abeedoonissa,  his  two 
daughters  Akeedoomnissa  and  Turkondor, 
his  brother  RuhmanooUah,  and  his  sister 
Panchoo.  These  various  heirs  took  among 
them  not  only  Irfanoollah's  original  estate, 
hot  the  share  which  came  to  him  as  one  of 
the  heirs  of  Fermanoollah. 

Panchoo  died  in  1272,  and  RuhmanooUah 
was  her  sole  heir,  taking  all  her  estate,  in- 
dading  the  share  she  took  as  one  of  the 
heirs  of  Fermanoollah.  and  also  the  share 
which,  as  an  heir  of  IrfanooUah,  she  took  in 
the  shares  which  had  descended  to  him  from 
Fermanoollah. 

The  particular  objection  (and  it  is  the 
oaly  one  urged  in  special  appeal)  is  that  the 
appellants,  the  daughters  of  Fermanoollah, 
have  been  improperly  excluded  from  the 
Tists  of  heirs  of  IrfanooUah  and  Panchoo,  and 
that,  in  consequence,  RuhmanooUah  has  got 
a  decree  for  more  than  he  is  entitled  to. 
The  appellants'  pleader,  however,  does  not 
specif)'  the  share  which  they  claim;  nor 
does  he  show  any  authority  for  his  conten- 
tion that,  according  to  Mahomedan  law,  the 
daughters  of  a  deceased  brother  take  any 
10  long  as  a  brother  and  sister,  or  a  brother 
only  remains. 

We  are  of  opinion  [see  Macnaghten's 
Mahomedan  Law.  Chapter  I.,  Section  3,  paras. 
43,44,  and  45) that,  under  the  circumstances, 
the  daughters  of  Fermanoollah  did  not  rank 
among  the  heirs  of  IrfanooUah  or  of  Panchoo. 

This  appeal  will,  therefore,  be  dismissed 
with  costs. 


•    The  25th  August  1868. 
Present : 

The  Honble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Eahmcement  of  rent  — Kubooleut— Share- 
holder's rigrht  of  suit 

Case  No.  1047  of  1868  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  ist  February  1S6S,  affirming  a  de- 
cision passed  by  the  Deputy  Collector  of 
ffowrah,  dated  the  22nd  October  i^b'j. 


Rulings.  loj 

Dookhee  Ram  Sircar  (Plaintiff),  Appellant,  ^ 

versus 
Gowhur  Mundul  (Defendant),  Respondent, 

m 

Baboo  Greeja  Sunkur  Mojoomdar  and 
Moulvie  Syud  Murhumut  Hossein  for  Ap- 
pellant. 

Moulvie  Mahomed  Eusuf  for  Respondent. 

Where  there  is  no  joint  lease,  and  the  plaintiff's  share 
is  not  disputed,  a  su^t  for  a  kubooleut  at  an  enhanced 
rent  will  lie.  In  such  a  case,  the  suit »""«»  ^^^ ™ 
enhancement  of  the  rent  of  the  ^ole  of  defendant  s 
Jenu^Tto  enable  the  Courts  to  decide  as  to  the  propor- 
tion  payable  to  plaintiff. 

Kemp  J- — This  was  a  suit  for  a  kuboo- 
leut at  an  enhanced  rate.    The  plaintiff,  who 
is  a  6  annas,  13  gundahs.  i  cowrie,  i  krant 
shareholder,  purchased  at  a  sale  for  arrears 
of  Government  revenue.    The  revenue  ap- 
pears   to    have  been    paid    separately   into 
the  Collectorate,  .and  there  is  no  disputeas 
to  the  extent  of  the  plaintiffs  share.    The 
defendant  also  admits  in  his  evidence  that 
he   has  paid  the  plaintiffs   rent   separate. 
Both   the   Courts  below  held  that  the  suit 
will   not  lie.    The  Judge  in  his  judgment 
savs  that  this  question  has  been  decided  by 
the  High  Court ;  but  he  does  not  quote  any 
decision.    The  pleader  for  the  special  ap- 
pellant has  quoted  a  decision  published  m 
Volume  VI.,  Weekly  Reporter,  page  33,  and 
the  pleader  for  the  special  respondent  has 
quoted  a  decision  published  ^t  Volume  \ .. 
Weekly  Reporter,  page  68.     We  are  of  opi- 
nion   that    the    precedent    quoted    by     he 
pleader  for  the  special  appellant  is  in  point 
and  that  quoted  by  the  pleader  for  the  special 
respondent  not  so.     In  the  decision  quoted 
bv  the  pleader  for  the  special  respondent,  the 
defendants  held  under  a  joint  lease,  and  con- 
tracted to  make  one  payment  of  the  rent,  ana 
not  several.    There  is  no  joint  lease  shown 
in  this  case,  and  the  plaintiff;s  /hare  is  not 
disputed,  and  therefore  the  suit  or  a  kuboo- 
leut will  lie.    The  Lower  Cour^in  trying  the 
question  of  enhancement,  will  «*»e™^«' *^f' 
the  plaintiff  must  sue  to  enhance  tHT  ^rho^e 
of  the  defendant's  tenure,  and  then,  and  then 
only,  will  the  Courts  be  able  to  decide  what 
is  the  proportion  of  the  whole  rent  payable 
to  the  plaintiff  on  his  share. 

The   suit  is  remanded   for   re-trial  with 
reference  to  the  above  remarks. 
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The  25ih  August  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 
^  IMiiter,  Judges, 

Limitation — ^Action  for  damages. 

Case  No.  357  of  1868. 

Special  Appeal  from  a  decision-  passed  by  the 
.    Judge  0/  Midnapore,  dated  the  ^th  Decem- 
ber iSdy^  affirming  a  decision  of  the  Prin- 
cipal Sudder  Ameen  0/ that  District ^  dated 
12th  July  r86y, 

Huree  Narain  My  tee  (Defendant),  Appellant^ 

versus 

Ojoodhya  Ram^ein  (Plaintiff),  Respondent, 

Baboo  Kedarnath  Chatter] ee  for  Appellant. 

Baboos  Gopal  Lall  Mitter  and  Debendro 
Narain  Bose  for  Respondent. 

In  a  suit  for  damages  on  account  of  a  false  and  mali- 
cious statement  made  by  defendant  before  a  Magistrate, 
in  consequence  of  which  criminal  proceedings  were 
taken  against  plaintiff — Held  that  limitation  runs,  not 
from  the  date  on  which  plaintiff  was  acquitted  and  dis- 
charge, but  from  the  time  the  alleged  statement  was 
made,  or  any  of  the  resulting  damages  occurred,  which 
would  constitute  a  cause  of  action. 

Jackson,  J. — It  appears  to  me  that,  in  this 
case,  the  decision  of  the  Court  below  must  be 
reversed.  Plaintiff  brought  his  suit  against 
the  defendant  for  damages  on  the  allegation 
that  the  defendant  had,  on  the  23rd  January 
1866,  made  before  the  Magistrate  a  certain 
untrue  and  malicious  statement,  in  conse- 
quence of  which  plaintiff's  house  was  search- 
ed and  his  business  interrupted,  and  he  in 
various  ways  injured.  This  suit  was  com- 
menced on  the  8ih  March  1867.  It  appears 
that  in  the  Court  of  first  instance  no  evidence 
was  given  on  the  side  of  the  plaintiff  either 
as  to  the  acts  done  by  the  defendant  or 
as  to  the  consequent  damages  resulting  to 
the  plaintiff,  but  the  defendant,  it  seems,  was 
required  to  prove  to  the  satisfaction  of  the 
Court  that  the  charge  which  he  made  was 
not  false  and  malicious  as  alleged  by  the 
plaintiff,  in  other  words,  without  any  evi- 
dence on  the  side  of  the  plaintiff,  defendant 
was  called  upon  to  justify. 

This  was^  suit  coming  wiihin  the  terms  of 
Sectioi^i,Clause2,of  A6t  XlV.of  1859,  which 
declares  that  "  to  suits  for  damages  tor  injury 
"  to  the  person  and  personal  property  or  to 
**  the  reputation,  the  period  of  one  year 
•*  from  the  time  the  cause  of  action  arose." 
The  alleged  false  statement  made  by  the 
defendant  was  dated  more  than  one  year 
before  the  commencement  of  the  suit,  and 
upon  the  record  there  was  nothing  to  show 


that  any  of  the  resulting  damages  whidi 
would  constitute  a  cause  of  action  occurred 
within  twelve  months  previous  to  the  siiit. 
It  appears  to  me  that  the  plaintiff  in  this 
case  was  bound  to  prove  the  act  of  which  he 
complained  and  the  resulting  damage,  and 
also  to  show  that  the  suit  had  been  brooght 
within  one  year  from  the  time  when  the 
cause  of  action  arose.  We  are  not  called 
upon  in  special  appeal  to  express  any  opinion 
upon  the  merits  of  the  case,  but  this  at  least 
may  be  said  that  it  was  unquestionably  t 
case  in  which  it  was  specially  necessary  thai 
evidence  of  the  facts  should  have  been  given 
before  the  Court,  and  subjected  to  the  lest 
of  cross-examination. 

We  have  been  referred  to  a  case  In 
Volume  VIII.,  Weekly  Reporter,  page  443, 
in  which  it  was  held  that  the  plaintiff 
was  at  liberty  to  sue  wiihin  one  year 
from  the  determination  of  the  charge 
made  by  the  defendant.  I  understand  from 
Mr.  Justice  Dwarkanath  Mitter,  who  was 
one  of  the  Judges  before  whom  that  case  vras 
hear  J,  that  the  circumstances  of  that  case 
differ  materially  from  those  of  the  present 
It  is  contended  to-day  that  the  plaintiffs 
cause  of  action  arose  from  the  date  of  his 
discharge.  No  doubt,  the  proceedings  in 
this  criminal  investigation  appear  to  have 
been  most  unusually  and  unduly  prolonged. 
Even  supposing  that  ihe  defendant  bad  heea 
properly  chargeable  with  the  whole  annoy- 
ance arising  out  of  these  protracted  proceed- 
ings, I  think  that  it  cannot  be  said  thai  the 
cause  of  action  entitling  the  plaintiff  to 
damages  could  arise  on  the  date  on  which  the 
plaintiff  was  acquitted  and  discharged.  I  think 
that  the  plaintiff  was  too  late ;  that  the  deci- 
sion of  the  Court  below  must  be  set  aside, 
and  the  special  appeal  allowed  with  costs. 

Mttier,  J,— I  concur.  1  think  that  the 
decision  cited  from  Volume  VIII..  of  the 
Weekly  Reporter  does  not  apply  to  this 
case.  That  was  a  suit  for  damages  for 
malicious  prosecution.  In  the  present  case, 
the  prosecution  itself  was  the  act  of  the 
Magistrate.  The  only  wrongful  act  alleged 
against  the  defendant  was  that  he  gave  s 
certain  information  to  the  Magistrate,  opoo 
which  the  Magistrate  thought  it  necessan* 
to  take  criminal  proceedings  against  the 
plaintiff.  This  case,  therefore,  is  clearly  dis- 
tinguishable frcjpi  that  cited  by  ihe  respond- 
ent ;  and  his  claim  is  accordingly  h«^ 
by  limitation.  I  am  also  of  opinion  that  ih« 
plaintiff  has  given  no  evidence  to  show  thai 
the  information  he  complains  of  was  cither 
malicioKs  or  untrue. 
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The  25th  August  1868. 

Present : 

Hie  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Sale  in  execution — Priority  of  purchase. 

Case  No.  1043  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Judder  Ameen  of  West  Burd- 
wan,  dated  the  ijth  March  i868y  affirm- 
ing a  decision  passed  by  the  Moonsiff 
of  Bistopore,  dated  the  2^th  September 
1S67. 

firomo  Gopal  Adhikaree  (one  of  the  Defend- 
ants), Appellant, 

versus 
Bbolanalh  Poddar  (Plaintiff),  Respondent. 

taboos  Nil  Madhub  Sein  and  Rash  Beharee 
Ghose  for  Appellant. 

Baboo  Grish  Chunder  Mookerjee  for 
Respondent. 

Tbe  purchaser  at  a  sale  in  execution  of  a  decree  found* 
ciipGo  a  bond  which  mortgag^ed  the  property,  was 
W  Rot  to  have  a  preferential  title  over  a  prior  pur- 
daser,  because  the  liability  of  the  property  under  the 
■oitjjage  was  not  declared  in  the  decree,  which  was  only 
fenooey-decree. 

Jackson,  J. — The  ground  taken  in  special 
'ippeai  is  that  the  defendant's  title   is  pre- 
ferential u)  that  of  the  plaintiff,  inasmuch 
u  the  defendant  purchased  the  rights  and 
iwcrests  of  the  former  owner  of  the  disputed 
hads  hpfore  the  plaintiff  purchased   them, 
vijcreas  the  Lower  Appellate  C^urt  has  held 
^  the  plaintiff's  purchase,  though   subse- 
quent in  date,  was  good  ag<«inst  the  defend- 
ant's purchase,   inasmuch   as   the   plaintiff 
^gbt  at  a  sale  in  execution  of  a  decree 
founded  upon  a  bond  which  mortgaged  this 
property.    The  special  appellant  points  out 
*^t  in  the  decree  the  liability  of  this  pro- 
per under  the  mortgage  was  not  declared, 
^  only  a  money-decree  was  given.     It  is 
quite  clear  that,  under  thosj  circumstances, 
Jj  plaintiff's  title  has  no  priority  over  the 
defendant's,  and  the  plaintiff  must,  therefore, 
^  in  his   suit.     We   reverse  the   Lower 
^^*«  decision,  and  dismiss  the  olaintiff's 
«Bt  with  all  costs. 


The  26th  August  1868. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Hindoo     law — ^Ancestral    property— Alienation 

by  widow. 

Case  No.  323  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Midna- 
pore,  dated  the  jrd  August  j86y, 

Chowdhry  Junmenjoy  Mullick  (Defendant), 

Appellant, 

versus 

Rasmoyee  Dossee  (Plaintiff),  Respondent. 

Baboo  Ashootosh  Chatterjee  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee,  Kalee 
Mohun  Dass,  SreencUh  Doss,  aiui  Doorga 
Doss  Dutt  for  Respondent. 

A  Hindoo  widow  has  full  right  to  alienate  any  por- 
tion of  the  estate  in  her  possession,  if  the  benefit  of  her 
.husband's  soul  requires  such  a  sacrifice,  even  though 
the  act  by  which  that  benefit  is  to  be  secured  is  to  be 
performed  by  a  male  member  of  the  family. 

Mitter,  J, — This  was  a  suit  instituted  by 
the  plaintiff,  now  respondent  before  us,  to 
recover  possession  of  certain  moveable  and 
immoveable  properties  described  in  the 
plaint.  The  case  set  up  by  the  plaintiff 
was,  that  the  properties  sued  for  by  her 
were  held  and  owned  by  her  father,  the  late 
Gudhadhur  Roy;  that,  on  the  demise  of  her 
father  without  male  issue,  his  whole  estate, 
real  and  personal,  devolved  upon  her  mother, 
Sreemuitee  Doyee,  as  his  next  heir  and  suc- 
cessor; that  on  the  death  of  her  mother, 
which  took  place  on  the  iQih  Bhadro  1273, 
the  plaintiff,  as  the  only  heir  and  represent- 
ative of  her  father,  wanted  to  take  posses- 
sion of  the  estate,  but  that  she  was  opposed 
by  the  defendants  in  the  cause  under  color 
ot  various  titles  alleged  to  have  Ween  created 
in  their  favor  by  the  said  SreemutiertDoyce. 
The  cause  of  action  was  stated  to  have 
arisen  on  the  14th  May  1866,  the  date 
when  this  opposition  was  alleged  to  *  have 
been  offered.  The  Principal  Sudder  Ameen 
of  Midnapore,  Baboo  Nobin  Kishen  Paulit, 
has  given  a  decree  to  the  plaintiff  in  respect 
of  a  portion  of  her  claim,  and  the  present 
appeal  has  been  accordingly  preferred  to 
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dis  by  the  defendant  Chowdhry  Junmenjoy 
MuUick. 

The  properties  involved  in  this  appeal 
in^y  be  conveniently  arranged  under  the 
following  heads : — 

1st. — Eight  annas  of  Joonbuldia. 

2nd. — One  anna  5  gundas  of  Mehal  Bhuck 
Shampullasa. 

^rd, — Two  hundred  and  four  beegahs  of 
lakhiraj  land  referred  to  in  paragraph  6  of 
the  written  statement  filed  by  the  appellant, 

4lh, — Two  hundred  and  twenty-two  bee- 
gahs of  lakhiraj  land  referred  to  in  the  7th 
paragraph  of  the  written  statement  filed  by 
the  appellant. 

With  reference  to  the  second  item  of  pro- 
perty, it  is  to  be  observed  that  the  appellant 
claims  one  anna  out  of  the  i  anna  and  5 
gundas  comprised  therein,  under  a  con- 
veyance executed  in  his  favor  by  the 
mother  of  the  plaintiff  on  the  i2ih  Choit 
1264  ;  the  remaining  5  gundas  being  claim- 
ed by  him  under  another  conveyance  exe- 
cuted in  his  favor  by  some  of  the  co-sharers 
of  the  plaintiff's  father.  The  Principal  Sudder 
Ameen  has  set  aside  the  purchase  made 
from  the  mother  of  the  plaintiff,  on  the 
ground  that  the  appellant  has  failed  to  es- 
tablish any  justification  for  the  alienation, 
and  the  remaining  5  gundas  share  has  been 
also  taken  away  from  him  upon  the  ground 
that  his  vendors  had  no  right  to  transfer  it  to 
him. 

With  reference  to  the  purchase  made  from 
the  mother  of  the  plaintiff,  the  appellant 
contends  that  she,  the  plaintiff,  was  a  con- 
senting party  to  the  alienation ;  and  fur- 
ther that,  independently  of  such  consent, 
there  was  a  valid  necessity  to  support  it. 
The  Principal  Sudder  Ameen  appears  to 
have  said  nothing  on  the  first  point,  and  we 
are,  therefore,  obliged  to  decide  it  for  the 
first  time  in  appeal,  although  it  was  urged 
by  the  appellant  from  the  very  beginning. 
We  think,  however,  that  the  appellant  has 
disproved  his  own  plea.  It  is  true,  indeed, 
that  the  evi<lence  produced  by  the  appellant 
goes  ffer'  show  that  the  plaintiff  \^as  a  con- 
senting party  to  the  alienation  she  now 
complains  of;  but  that  very  evidence,  or 
at  least  the  major  part  of  it,  conclusively 
shows  that  the  plaintiff  was  a  minor  at  the 
time.  We  think,  therefore,  that  this  plea  must 
be  rejected. 

The  second  objection,  however,  is  sound. 
The    appellant    has    shown    by  good   and 


satisfactory  evidence  that  thd  plaintiffs 
mother  had  occasion  to  defray  the  expenses 
of  the  skradh  of  her  husband's  mother;  and 
that  it  was  for  the  purpose  of  raising  fands 
on  account  thereof  that  the  sale  in  question 
was  made.  Some  of  the  co-sharers  of  the 
plaintiff's  father,  who  are  also  members  of 
the  same  family  with  him,  have  been  examin- 
ed to  prove  this  fact,  and  we  do  not  see  the 
slightest  reason  for  discrediting  their  lesti* 
mony. 

The  Principal  Sudder  Ameen  says  tha 
Soonder  Narain  Roy,  the  eldest  brother  of 
plaintiff's  father,  being  then  alive,  the  mother 
of  the  plaintiff  had  nothing  to  do  with  the 
shradh  ;  but  the  Principal  Sadder  Ameen  en- 
tirely  forgets  the  position  which  a  Hindoo 
widow  occupies  with  reference  to  the  estate 
of  her  deceased  husband.     This  position  is 
clearly  laid  down  in  the  Dayabhaga,  page  182. 
**  For  women  the  heritage  of  their  husbands  1 
'^  is  pronounced  applicable  to  use.    Let  r^t  \ 
"  women  on  any  account  make  'ivaste  of  ibcir  ; 
"husbands'   wealth."     The    word  waste  is 
expressly  defined  to  mean  *'  expenditnre  not 
*'  useful  to  the  owner  of  the  property."    It  i 
is   clear,   therefore,   that  the  mother  of  the 
plaintiff  had  full  right  to  alienate  any  portion  \ 
of  the  estate  in  her  possession,  if  the  benefit 
of  her  husband's  soul  required  such  a  sacri- 
fice, even  though  the  act  by  which  that  be- 
nefit was  to  be  secured  was  to  be  actually 
performed  by  a  male  member  of  the  familj. 
It  is  a  mistake  to  suppose  that  she  hold^  the 
estate   in   trust  for  the  benefit  of  the  neii 
heir  of  her  husband,  and  such  an  heir  has  no 
right  to  contest  the  validity  of  an  alienation 
that  has  been  made  for  the  spiritual  welfare 
of  the  deceased  owner  himself.     Now,  the 
performance  of  the  shradh  of  his  mother  was 
a  matter  of  the  utmost  importance  to  the 
manes  of  the  plaintiff's  father;  and  whoever 
might  have  performed  it.  the  plaintiffs  mo- 
ther was  fully  justified  in  raising  funds  for 
such  performance.     It  is  a  settled  doctrine 
of  the  Hindoo  law  that  a  deceased  Hindoo 
participates   in   the   funeral   cakes  that  arc 
offered  by  any  one  of  his  surviving  relatives 
to  a  common  ancestor,  to  whom  he  himself 
was  bound  to  offer  them   when   living.    " 
the   plaintiff's  father  had   been  living,  be 
would  have  been  bound  to  perform  the  f^r<»* 
of  his  mother,  and  he  is,  therefore,  compc^^^^ 
after  his  deatl^  to  share  in  the  oblations 
offered  to  her  by  any  of  his  male  relative*- 
The  mother  of   the  plaintiff,  therefore,  wtf 
bound  in  duty  to  raise  funds  for  the  ihrdot 
whoever  might  have  performed  it;  and  b/ 
raising  funds  for  this  purpose  she  was  vsiH^ 
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and  not  wasting,  the  property  within  the 
meanings  of  the  definition  above  pointed  out. 

The  Principal  Sudder  Ameen  also  says  that 
tbe  apjiellant  has  given  no  evidence  to  prove 
that  liiis  shradh  was  actually  performed  ;  but 
ttidence  on  this  {>oint  is  altogether  un- 
necessary. AH  that  the  appellant  was  bound 
to  show  was  that  he  had  made  reasonable 
coquiries  about  the  existence  of  the  alleged 
Mcessily,  and  that  it  was  a  necessity  sanc- 
tioned by  the  Hindoo  law.  The  appellant 
has  given  ample  evidence  to  prove  this  part 
of  his  case,  and  there  is  literally  no  evidence 
produce(tby  the  plaintiff  to  rebut  it. 

Tiie  decision  of  the  Principal  Sudder  Ameen 
with  reference  to  the  remaining  5  gundas 
share  is  also  incorrect.  The  appellant  had 
throughout  contended  that  the  share  of  the 
plaintiff's  father  in  the  family-estate  was  4 
annas  only.  Such,  indeed,  appears  to  have 
been  his  share  under  the  general  law  of  in- 
heritance, and  the  plaintiff  has  not  given  the 
sHghtest  evidence  to  show  that  it  was  5  annas, 
and  not  4  annas. 
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The  26th  August  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

Sde  of  rightsjand  interests  —  Existing  assets 
—  Retrospective  effect 

Case  No.  154  of  1867. 

Rtgular  Appeal  front  a  decision  passed  by 
ihe  Principal  Sudder  Anieen  of  Puhna, 
dated  the  yth  May  i86y, 

Chundcr  Coomar  Roy  (Plaintiff),  Appellant, 

versus 

Mr.  C.  J.  Wilkins  and  others  (Defendants), 

Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 
'Vr.  R,  T,  Allan  and  Baboos  Hem   Chun- 
,     dtr  Banerjee  and   Mohinee   Mohun    Roy 
for  Respondents. 

Where  a  plaintiff  sued  on  the  alleged  purchase  by 
)wj  of  the  rights  and  interests  of  certain  parties  in  an 
"wg<Koocem,  it  was  held  that  the  rents  collected  and 
appropriated,  and  the  indigo  manufactured  and  taken 
**»yi  before  the  date  of  the  purchye,  could  not  form 
Wit  of  the  stores  and  assets  sold  to  the  plaintiff,  unless 
™?  «ale  of  the  assets,  &c.,  had  been  as  from  some  date 
Pnor  to  the  date  of  purchase. 

BayUy^  X— The  plaintiff  sues  on  an  al- 
*^ed  purchase  of  the  4th  SeptombSr  1863, 


from  the  Official  Assignee,  of  the  rights  and 
interests  of  Messrs.  Willis  and  Earle  in* 
an  indigo-concern  called  the  *'BhelIabarya 
Concern.''  The  plaintiff  demands  under  his 
purchase  the  value  of  indigo-cakes,  the 
rents  of  a  dur-ijara  mehal,  cash  in  hand, 
and  cash  on  account  of  rents  collected  from 
the  tenants,  and,  lastly,  certain  miscellaneous 
charges. 

The  defendant  Kennv,  who  was  first  sued, 
pleaded  that  he  only  acted  as  the  agent  for 
the  Official  Assignee,  and  that,  on  the  3rd 
July  1863,  the  Official  Assignee  hid  sold  the 
indigo-leaves  to  R.  Thomas  and  Co.  for  the 
purpose  of  manufacture,  and  that  the  money 
thus  realized  had  been  duly  credited  to  the 
concern  with  the  exception  of  a  certain  sum 
received  from  Messrs.  Moran  and  Co ,  which 
also  was  afterwards  duly  credited,  and  that 
there  was  no  cash  in  hand  to  be  accounted 
for. 

The  Official  Assignee  denies  any  right  in 
the  plaintiff'  in  respect  to  the  Bhellabarya 
Indigo  Concern  or  the  rents  collected  by  the 
defendant  Kenny.  The  Official  Assignee 
avers  that,  previous  to  the  plaintiff's  pur- 
chase of  the  4th  September  1863,  the 
indigo-leaves  had  already  been  sold  by  him 
(the  Official  Assignee)  to  Messrs.  Thomas 
and  Co. 

The  Principal  Sudder  Ameen  has  held 
that,  as  the  plaintiff  had  not  produced  any 
deed  of  sale  to  show  his  right  to  the  indigo, 
cash,  and  rents  existing  prior  to  the  date  of 
plaintiff's  purchase,  and  as  the  plaintiff's  right 
to  them  was  clearly  denied  oa  the  averment 
of  a  previous  sale  of  the  indigo  by  the 
Official  Assignee  to  Messrs.  Thomas  and  Co., 
the  Principal  Sudder  Ameen,  acting  under 
Section  145  of  the  Procedure  Code,  dismissed 
the  plaintiff's  suit  with  costs. 

An  application  for  review  was  made  on 
the  ground  that  the  plaintiff  could  not  pro- 
duce the  deed  of  sale,  because  he  had  not 
obtained  one,  but  that  the  decision  of  the 
High  Court,  dated  the  Qih  June  1865,  was 
evidence  in  favor  of  the  plaintiff's  right  to 
what  he  had  claimed  in  this  suit.  The  appli- 
cation was  rejected  on  the  ground  that  the 
title  on  which  the  plaintiff'  sued*  fQrindigo, 
cash,  rents,  &c.,  previous  to  the  sale^^d  not 
been  proved. 

The  plaintiff  appeals,  and  admits  that 
even  now  he  cannot  produce  the  deed  of 
sale,  and  states  that  this  Court's  decision 
above  referred  to  was  ample  evidence  of 
his  tide,  and  that  the  pleadings  of  the 
Official  Assignee  showed  that  the  purchase 
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was  made    of    the    dena-paonah,    or    out- 
^standing  assets  and  liabilities  of  the  concern, 
and  consequently  the  Lower   Court's   judg- 
ment was  wrong. 

•1  entirely  differ  from  the  appellant  in  this 
view.  He  comes  into  Court  distinctly  alleg- 
ing his  right  to  the  iiems  stated  in  the 
schedule  of  his  plaint>  on  the  ground  that 
that  right  arose  out  of  his  purchase,  but  he 
never  shows  any  deed  conveying  that  right. 
I,  therefore,  think  that  the  Lower  Court 
was  right  in  considering,  with  reference  to 
the  pleadings,  that  the  plaintiff  has  not 
proved  his  case. 

It  is  pleaded  before  us  that  the  Official 
Assignee  admitted  plaintiff's  title.  But  the 
written  statement  of  the  Official  Assignee, 
taken  as  a  whole,  is  to  my  mind  a  clear 
denial  that  the  plaintiff  had  any  right  to 
any  of  the  items  claimed  by  him,  which,  in 
fact,  the  Official  Assignee  sets  forth  had 
been  otherwise  disposed  previous  to  plaint- 
iff's purchase. 

I  would,  therefore,  dismiss  this  appeal 
with  separate  costs  to  each  of  the  respond- 
ents. 

Macpherson,  J. — I  concur  in  dismissing 
this  appeal  with  costs.  The  plaintiff,  in 
fact,  discloses  no  cause  of  action  on  the  face 
of  his  plaint.  He  sues  on  the  allegation 
that  the  defendant  Kenny  acted  as  the  at- 
torney or  manager  for  the  Official  Assignee 
in  the  management  of  this  property  from 
the  13th  July  1863  to  the  4th  September 
of  that  year.  Then  he  states  that  be- 
tween those  dates  the  defendant  Kenny 
"  cut  and  manufactured  the  indigo  cultivated 
"  in  the  said  concern,  took  the  cash  in  hand 
"and  the  indigo-cakes  in  store  belonging 
**  to  it,  and  gradually  collected  and  received 
"rent  from  its  ryots."  The  complaint  is 
that  the  plaintiff  having,  on  the  4th  of 
September,  purchased  the  concern  with  all 
goods  in  store,  assets,  and  liabilities,  the 
defendant  Kenny  did  not  deliver  over,  to 
the  plaintiff's  satisfaction,  the  indigo  and  cash 
taken  by  him  prior  to  the  plaintiff's  pur- 
chase. There  is  no  allegation  that  either  the 
rents  collected  or  the  indigo  manufactured 
before  or  wliile  Kenny  was  the  manager  of 
the  concern,  and  taken  away  during  his 
management,  that  is  to  say,  before  the  4th 
September,  formed  portion  of  the  goods  in 
store  or  assets  of  the  concern  at  the  date 
of  the  plaintiff's  purchase.  On  the  contraiy, 
the  plaint  states  that  the  indigo  and  the  rents 
had  been  taken  by  Kenny  previous  to  the 
purchase.     Indigo    and    rents   appropriated 


I  and  taken  away  by  the  agent  of  the  Official 
Assignee  prior  to  the  date  of  the  sale  to  the 
plaintiff  could  not  possibly  form  part  of  the 
stores  or  assets  which  the  Assignee  sold, 
unless  the  sale  of  the  assets,  &c.,  had  been 
as  from  some  date  prior  to  the  4th  of  Sep* 
tember,  the  date  of  the  actual  sale  to  the 
plaintiff.  But  it  is  not  alleged  that  the  sale 
was  to  have  such  retrospective  effect. 

I  think  that  the  plaint  is  bad  on  the  face 
of  it,  and  that,  if  only  on  that  ground,  the 
suit  ought  to  be  dismissed,  quite  independent- 
ly of  the  other  objections  to  the  plaintiff's 
case. 


The  26th  August  1868. 

Present  : 

The  Hon'ble  G.   Loch  and    F.   A.  Glover, 

fudges. 

Ameen's  re]>ort  —  Evidence  not  on  oath— Sec* 
tion  180,  Code  of  Civil  Procedure. 

Case  No.  698  of  1868. 

Special  Appeal  from  a  decision  passed  hf 
the  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  ist  February  186S,  rt- 
versing  a  decision  passed  by  the  Princi- 
pal Sudder  Ameen  of  Maunbhoom,  doid 
the  yth  June  i86y. 

Dole  Gobind  Sing  (Plaintiff),  Appellant, 

versus 

ChamoD  Sing  (Defendant),  RespondanL 

Mr.  Mun  Mohun  Ghose  and  Bahoos  Bun^- 
shee  Dhur  Sein  and  Bama  Churn  Baner- 
jee  for  Appellant. 

Baboos  Romesh   Chunder  Afitter  and  -^<wi 
Beharee  Ghose  for  Respondent. 

Where  an  Ameen,  who  had  been  deputed  to  w*^* 
a  local  inquiry,  took  the  depositions  on  oath*of  seretal 
witnesses  on  both  sides,  and  afterwards  for  further 
satisfaction  recorded  the  statements  of  certain  pewn* 
whose  relic^ous  prejudices  stood  in  the  way  of  th«>r 
giving  evidence  on  oath — Held  that  his  report  and  the 
original  depositions  on  oath  were  receivable  in  evWcoce 
under  Section  iSo  of  the  Code  of  Civil  Procedure. 

Glover,  J, — The  point  taken  in  this  spe- 
cial appeal  is  that  the  Judicial  Commissioner 
has  decicled  against  the  plaintiff  on  what  is 
not  admissible  as  evidence,  and  paniculat 
reference  is  made  to  the  award  of  the  arbi- 
trators before  ftie  Survey  Deputy  Collector 
and  to  the  Ameen's  report. 

It  does  not  appear  that  the  Judicial  Com- 
missioner took  the  arbitrators'  award  or  that 
of  the  Beputy  Collector  upon  it  as  evidence 
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Ifl  the  case;  or  relied   upon  it  in  any  way. 
His  decision   is    based    generally    on    the 
vbole  of  the  evidence,  and  on  that  he  finds 
that  the  special   appellant,  who  came  into 
Court  for  the  purpose  of   setting  aside  the 
SQTvey-award,  had  altogether  failed  in  mik- 
ii^  out  a  case,  and  that  the  award  oup^ht, 
therefore,  to  stand.     There  was  no  necessity, 
ve  observe,  for  treating  the  case  as  one  of  ' 
disputed  boundary ;  for,  as  the  plaintiff  him-  ; 
self  made  bis  cause  of  action,  he  was  bound  • 
to  show  that  the  award  giving  certain  lands 
to  the  defendant  as  belonging  to  his  estate  • 
was  an  improper  order. 

With  regard  to  the  Ameen's  report,  wc 
find  that  it  was  not,  as  stated  by  the  special 
appellant,  based  on  evidence  not  recorded  on  ' 
oath.  The  Ameen  took  the  depositions  on 
oath  of  several  witnesses  on  both  sides,  and 
afterwards,  for  his  further  satisfaction,  re-  • 
corded  the  statements  of  certain  persons  of 
the  better  class  residing  on  the  spot,  whose 
religious  prejudices  stood  in  the  way  of  their 
giving  evidence  on  oath,  and  found  that 
they  con6rmed  his  previous  opinion  formed 
on  ihe  original  depositions.  The  report  and 
original  depositions  on  oath,  therefore,  were 
receivable  in  evidence  under  Section  180  of 
the  Code  of  Civil  Procedure,  and  the  Judicial 
Commissioner  was  justified  in  considering 
them  as  such. 

For  the  rest,  the  Lower  Appellate  Court 
has  gone  very  fully  into  all  the  evidence,  and 
has  given  its  reasons  in  detail  for  disbeliev- 
ing that  adduced  by  the  plaintiff.  This  was* 
a  finding  of  fact,  with  which  there  is  no 
interference  possible  in  special  appeal. 

The  special  appeal  is,  therefore,  dismissed 
vith  costs. 


The  26ih  August  1868. 

Present : 

The  Hon'ble  G.  Loch  and  E.  Jackson, 

Judges, 

Registration— Section  17,  Act  XVI.  of  1864. 

Case  No.  255  of  1868. 

Special  Appeal  from  a  decision  passed  by  ihe 
Principal  Sudder  AmeiH  of  Purneah, 
^'i/^rf  ihe  22nd  November  iS6y,  affirming 
«  decition  passed  by  ihe  Momsiff  of 
^ohadoorgunge,    dated    the     joih    April 
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Musst.  Soornum  B-iity  (PhiniilT)    Appellant, 

versus 

Musst.  Boodhessuree  and  others  (Defendants), 

/Respondents, 

Baboo  Gri'sh  Chunder  Ghose  for  Appellant. 

Baboo  Khettur  Mohun  Mookerjee  for 
Respondents. 

Where  the  Regristrar  for  any  cause  refuses  to  regjis- 
ter  a  deed  of  sale  presented  for  ref^istration  under  the 
provisions  of  Section  17  of  Act  XV' I .  of  1 S64,  the  law  does 
not  provide  that  the  applicant  can  brini;  a  suit  a^ain^t 
the  vendor  to  enforce  ref^istration,  unless  there  is  an 
express  condition  or  contract  to  register. 

Lochy  y. —  This  suit  is  brought  to  compel 
the  registration  of  a  deed  of  sale  of  pro- 
perty of  value  under  too  rupees  under 
the  provisions  of  Section  i6  of  Act  XVI.  of 
1864.  The  Act  came  into  operation  in 
January  1865.  An  application  to  the 
Deputy  Registrar  was  made  on  the  18th 
December  1865  for  registration  of  the  deed. 
Notice  was  served  on  the  vendor  requiring 
him  to  attend  on  the  i8th  December  1865. 
He  appeared  and  raised  certain  objections, 
and  the  Deputy  Registrar  refused  to  register 
the  deed.  Plaintiff  then  instituted  the  pre- 
sent suit  on  the  15th  Februar}'  1866  against 
the  representatives  of  the  vendor  to  enforce 
registration.  The  Moonsiff  held  that,  as 
the  value  of  the  property  was  under  100 
rupees,  registration  was  not  compulsory, 
and  he  dismissed  the  suit.  The  Judge,  on 
appeal,  referred  to  Section  16  of  the  Act, 
and  appears  to  have  made  some  mistake  as 
to  the  reading  of  the  words  '*  may  be  regis- 
tered," and  seems  to  have  thought  that,  as 
deeds  of  the  kind  might  be  registered,  the 
plaintiff  might  compel  the  vendor  to  register 
by  a  civil  suit.  "On  remand,  the  Moonsiff 
held  that  registration  was  not  necessary,  and, 
on  appeal,  the  Principal  Sudder  Ameen  con- 
curred with  the  finding,  and  dismissed  the 
appeal. 

A  special  appeal  has  been  preferred  against 
that    order.     As    the    deed    was    executed 
previous  to  the  date  on  which   Act   XVL 
of  1864  came  into  operation,  the  deed  does 
not  come  within  the  provision  of  Section 
16  of  that  Act;  but  Section  17  of  that  Act 
provides  that  deeds  of  the  des^TH^jtion  men- 
tioned  in  Section   16,  e.xecuted   ofcPDre  the 
date  on  which  the  Act  came  into  operation, 
might  be  accepted    for   registration    if  pre- 
sented within   12   months  from  such  date; 
!  but  the  law  does  not  anywhere  provide  that, 
if  the   Registrar,  for  any  cause,  refuses  to 
register  the  deed,  the  applicant  can  bring  a 
suit  against  the  vendor  to  enforce  registra- 
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^lion,  unless  there  be  an  express  condition  in 
the  deed  of  sale  or  other  contract  to  regis- 
ter. We  think,  therefore,  that  the  order  of 
the  Lower  Appellate  Court  is  correct,  and 
df^miss  the  special  appeal  with  costs. 


The  26th  August  1868, 


Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

Pre-emption — Partition  of  land— Immunities  and 
appendas^es  held  in  co -parcenary. 

Case  No.  946  of  1868. 

Special  Appeal  from   a  decision  passed  by 
the  Principal  Sudder  Arneen  of  Tirhooi, 
dated  the  20th  January   1868,   reversing 
a    decision    passed    by    the    Moonsiff  of 
Durbhungah,  dated  the  i8th  March  i86y, 

Mahtab  Singh  (Plaintiflf j,  Appellant, 

m 

versus 

Ram  Tahal  Misser  (Defendant),  Respondent, 

Mr.  R.  E.  Twidale  and  Baboo  Kishen 
Succa  Mookerjee  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Bhowanee 
Churn  Dutt  for  Respondent. 

In  a  suit  based  on  a  right  of  pre-emption,  where 
plaintiff  had  proved  the  due  observance  of  the  necessary 
preliminaries,  and  claimed  as  a  partner  in  certain  julkur 
and  neemnksahcr  which  was  still  held  joint,  though  the 
land  had  bee^  divided  between  plaintiff  and  the  defend- 
ant's vjyj^^r— Held  that,  as,  notwithstanding  the  di- 
vision of  the  land,  the  immunities  and  appendages  there- 
of were  still  held  in  co-parcenary,  plaintiff,  as  owner  of 
one  puttee,  was  entitled  to  a  right  of  pre-emption  over  a 
stranger  in  respect  of  the  other  puttee  which  was  sold. 

Kemp,  7.— The  plaintiflf  is  the  special 
appellant.  His  suit  is  based  on  a  right  of 
pre-emption,   and   he  claimed  the  right  in 


two  capacities :  firsts  as  a  partner  in  the 
immunities  and  appendages  of  the  land  sold; 
and,  secondly y  in  right  of  vicinage.  The  first 
Court  decreed  the  plaintiflf's  case,  holding 
that  the  plaintiff  had  proved  the  due  observ- 
ance  of  the'  necessary  preliminaries,  and  that, 
as  a  partner  in  the  julkur  and  neemuksaber, 
which  was  still  held  joint,  though  the  land 
had  been  divided  between  the  plaintiff  and 
the  vendor  of  the  defendant,  the  plaimiff 
was  entitled  in  preference  to  the  vendee, 
defendant,  who  is  a  mere  stranger.  The 
Principal  Sudder  Ameen  has  reversed  this 
decision  for  reasons  which  are  not  very 
intelligible.  The  Principal  Sudder  Araeea 
observes  that  "  by  reason  of  the  plaintiff's 
"  ignorance  of  the  amount  of  consideration- 
"  money,  because  the  whole  of  the  propertf 
*'  claimed  under  pre-emption  was  sold  under 
*'  one  and  the  same  kobalah  and  in  lien  of 
"  one  and  the  same  amount  of  consi deration, 
**and  the  value  of  the  neemuksaher  and 
**  julkur  has  not  been  specified,  and  hena 
**  their  value  is  uncertain  and  unknown,  and 
"  ignorance  of  the  value  precludes  one  from 
"the  right  of  pre-emption." 

As  observed  above,  we  do  not  understand 
the  reasoning  of  the  Principal  Sudder  Ameen. 
The  plaintiff's  claim  is  that,  although  the  ori- 
ginal puttee  which  he  held  in  co-parcenai/ 
with  the  defendant's  vendor  has  been  separat- 
ed, and  he  holds  one  puttee  and  the  vendor 
the  other  puttee  distinctly  and  separately, 
still,  as  the  julkur  and  neemuksaher  have 
been  reserved,  and  not  divided,  he,  as  the 
owner  of  one  puttee,  is  entitled  to  a  right  (rf 
pre-emption  over  a  stranger  in  respect  of 
the  other  puttee  which  has  been  sold.  The 
price  of  the  puttee  which  has  been  sold  is 
defined,  and  there  can  be  no  ignorance  or 
uncertainty  on  the  part  of  the  plaintiff « 
to  the  amount  for  which  the  property  iia* 
been  sold.  The  right  of  Shuffah  appertains 
to  a  partner  in  the  immunities  and  append- 
ages of  the  land  such  as  the  right  of  wai^n 
Hedaya,  Volume  111.,  page  562.  The  right 
of  Shuffah  takes  place  with  regard  io  all 
lands  or  houses ;  Hedaya,  Volume  IIL,  pag* 
591 :  see  also  decisions  published  in  Volume 
I.,  Weekly  Reporter,  page  234 ;  Volume  H-. 
page  47;  and  Volume  VIII,,  page  413- 

We  think,  therefore,  that  the  plaintiff  has 
made  out  his  qght,  and  we  decree  the  spe- 
cial appeal,  reverse  the  decision  of  tw 
Principal  Sudder  Ameen,  and  affirm  the 
decision  of  the  first  Court,  with  QO^^  ^"  ^^ 
the  Courts  payable  by  the  special  respond- 
ent.     • 
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The  26th  August  1868. 

Present  : 

The  Hon'bie  L.  S.  Jackson  and  Dwarkanath 
I  Mitter,  Judges, 

Mabomedan  law — Inheritance — Males  and 

females. 

Case  No.  465  of  1868. 

.Special  Appeal  frofH  a  decision  passed  by  Ihe 
Principal  S udder  Ameen  of  Patna,  dated 
ihe  lyth  December  i86y,  affirming  a  deci- 
sion passed  by  the  Sudder  Moonsiff  of  that 
Districty  dated  the  2yth  April  i86y. 

Ram  Beharee  Singh  (Plaintiff),  Appellant, 

versus 

Sitara  Khatoon  and  others  (Defendants), 
Respondents, 

Baboo  Debendro  Narain  Bose  and  Moulvie 
Syud  Murhumut  Hossein  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Annund 
Chunder  Ghossal  for  Respondents. 

Where  surviving^  kindred  are  related  in  like  degree  to 
•  deceased  party,  the  males  are  entitled,  under  Maho- 
aedan  law,  to  a  double  share  of  the  inheritance. 

Jackson,  y, — In  this'  case,  the  suit  related 
to  the  properly   left  by  one  Zenutunnessa. 
This  lady  had  two  sisters,   named   Asmut- 
UTWessa  and  Rahatunnessa.      Asmutunnessa 
kad  a  son  named  Ehsan  Ally,  whose  daugh- 
ter, Siura  Khaloon,  is  the  defendant.      Ra- 
iiatunnessa  had  also  a  son  named  Lutf  Ally, 
who  had  two  sons,  Ashuree  and  Aga  Jan. 
The  last-named,  Aga  Jan,  had  two  sons.  The 
plaintiff  claims  the  property  in  dispute  under 
purchase  from  Ashuree  and  the  two  sons  of 
Aga  Jan.     The    Principal   Sudder  Ameen, 
who  tried  this  appeal,  remarks  that  Maho- 
aedans  do  not  take  by  representation,  and 
consequently  the  defendant  Sitara,  as  well  as 
Ashuree,  on  whose  title  alcAie  the  plaintiff 
now  relies,  were  equally  excluded  from  in- 
heritance;  but  he  observes  that  it  is  imma- 
icrial  in  respect  of, the  defendant,  who  is  in 
possession  of  the  property.  t 


The  plaintiff  in  special  appeal  before  us, 
abandoning  any  claim  under  the  purchase  ' 
from  the  sons  of  Aga  Jan,  contends  that 
his  vendor  Ashuree  and  the  defendant 
Sitara  being  related  in  the  like  degree  to 
Zenutunnessa,  would  inherit  from  her ;  but 
Ashuree  being  a  male  and  Sitara  a  female, 
the  former  is  entitled  to  a  double  share, 
and  consequently  he  should  have  a  decree 
to  that  e.xtent.  It  appears  to  me  that  there 
can  be  no  question  as  to  the  correct- 
ness of  this  contention,  if  it  be  found  as  a 
fact  that  Ashuree  was  descended  as  alleged, 
and  that,  at  the  time  of  Zenutunnessa's  death, 
there  was  no  nearer  heir  in  existence.  It 
has  been  contended  for  the  defendant  that, 
independently  of  the  question  of  descent 
which  has  to  be  proved,  Sitara,  the  defend- 
ant, and  Ashuree,  would  be  entitled  to  equal 
portions ;  but  it  appears  to  me  that  the  au- 
thorities upon  this  point  are  all  one  way  and 
conclusively  in  favor  of  the  plaintiff. 

Sir  William  Macnaghten  in  the  53rd 
paragraph,  page  1 1  of  his  work  on  Mabo- 
medan Law,  says :  "  Should  there  be  no 
"  difference  between  the  strength  of  rela- 
"tion,  the  sides,  or  the  sexes  of  the  per- 
**  sons  through  whom  they  claim,  regard 
"  must  be  had  to  the  sexe^  of  the  claimants 
"  themselves."  In  like  manner,  Mr.  Baillee, 
in  his  Digest  of  Mabomedan  Law,  page 
706,  treating  of  distant  kindred,  says :  **  If 
"  the  claimants  are  equal  in  proximity  to 
'*  the  deceased,-  and  there  is  no  child  of  an 
"  heir  among  them,  the  property  is  to  be 
'*  equally  divided  among  them,  if  they  are  all 
*'  males  or  all  females ;  and  if  there  is  a 
'*  mixture  of  males  and  females,  then  in  the 
"  proportion  of  two  parts  for  a  male  and  one 
"  to  a  female." 

This  is  without  any  difference  of  opinion 
when  the  sex  of  the  ancestors,  whether  male 
or  female,  is  the  same.  If,  therefore,  the 
fact  in  this  case  had  been  distinctly  found, 
we  should  have  had  no  difficulty  in  disposing 
of  the  suit,  but  the  Principal  Sudder  Ameen, 
supposing  the  plaintiff's  claim  to  be  barred 
in  the  way  above  stated,  has  not  fully  deter- 
mined the  facts  stated  above.  It  is  neces- 
sary that  this  case  should  go  6a^kto  the 
Lower  Court,  in  order  that  he  shouft  find 
whether,  at  the  death  of  Zenutunnessa.  Ash- 
uree and  Sitara  were,  as  distant  kindred, 
the  persons  entitled'  to  take  by  inheritance. 
If  this  be  so,  then  the  plaintiff  will  be  en- 
titled to  two-thirds  of  the  properly  sold  in 
right  of  Ashuree,  the  defendant  being  justly 
entitled  to  the  remaining  one-third. 
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The  26th  August  186S; 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 
•    .  Milter,  Judges, 

Right  of  way— Looff  silence  as  to  obstruction — 
Implied  acquiescence. 

Case  No.  461  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beer- 
bhoom,  dated  the  jjih  December  r86y, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  nth 
December  1866 , 

Banee  Madhub  Doss  and  others  (some  of 

the  Defendants),  Appellants^ 

versus 

Ram  Joy  Rokh  and  others  (Plaintiffs), 
Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Mr.  if/.  L.  Sandel  and  Baboo  O nook 00 1 
Chunder  Mookerjee  for  Respondents. 

Where  plaintiff  sued  to  have  a  dwelling-house  pulled 
down,which  defendant  had  erected  seven  years  previous- 
ly upon  a  path  whereby  plaintiff  and  others  had  been 
accustomed  to  go  across  defendant's  lamd  to  a  tank  (the 
path  being  not  the  only,  but  the  shortest,  way  to  the 
tank),  it  was  held  that  plaintiff's  conduct  in  allowing 
the  building  to  be  erected,  and  in  keeping  silence  for  so 
many  years,  warrantrti  the  inference  that  he  acquiesced 
in  wnat  defendant  did,  and  that  plaintiff's  claim  was 
unreasonable  under  the  circumstances,  and  such  as  a 
Court  of  equity  and  good  conscience  ought  not  to 
enforce. 

Jackson,  J. — In  my  opinion,  the  judg- 
ment of  the  Court  below  cannot  be  sustained. 
It  seems  that  the  plaintiff  (in  common,  it  is 
alleged,  with  other  members  of  the  com- 
munity) were  accustomed  to  go  across  the 
defendant's  land  to  a  tank.  It  appears  that 
there  was  more  than  one  way  to  approach 
the  tank,  but  upon  that  way  which  is  the 
subject  of  the  present  suit,  the  defendant,  to 
whom  the  land  belonged,  seven  years  before 
the  commencement  of  the  suit,  erected  a 
building  which  was  part  of  his  family  dwell- 
ing-house, and  has  since  used  and  enjoyed 
the  building  so  erected.  After  that  length 
of  time,  plaintiff  comes  into  Court,  and  asks 
that  the  building  in  question  may  be  pulled 
down,  in  o^der  to  restore  to  him  the  shortest 
modft>©f^ccess  to  the  tank  above  mentioned. 
The  Courts  below  have  held  that  the  plaintiff's 
right  of  way,  which  they  find  to  have  existed 
for  a  number  of  years  previous  to  the  act 
complained  of,  '*  is  such  that  it  cannot  in  any 
way  be  interrupted,"  and,  apparently  putting 
aside  other  considerations  of  equity,  they  have 
ordered  the  defendant's  house  to  be  pulled 
down,  and  the  pathway  to  be  restored. 


We  do  not  wish  to  decide  in  tbe'present  case 
whether  such  right  of  way  as  is  asserted  by 
the  plaintiff  is  an  interest  in  immoveible  pro- 
perty within  the  meaning  of  Gaase  12. 
Section  i.  Ad  XIV.  of  1859,  for  we  prefer  to 
decide  the  case  on  other  grounds.  It  seems 
to  me,  in  the  first  place,  that  the  conduct  of 
the  plaintiff  in  allowing  the  erection  of  tbe 
defendant's  house  to  proceed  without  inter- 
ruption, and  in  remaining  silent  for  seven 
years  before  he  brought  his  suit,  was  such 
that  the  Court  ought  to  have  inferred  that 
the  defendant  had  the  plaintiff's  acquiescence 
in  what  he  did.  I  am  of  opinion  that  this 
is  a  defect  in  the  investigation  quite  sufficient 
to  enable  us  to  set  aside  the  judgment  of  the 
Court  below,  which,  in  consequence,  is  errone- 
ous on  the  merits ;  but  I  al^o  think  that,  where 
a  person,  having  a  right  of  way  over  another's 
ground,  permits  that  other  to  divert  (for  it 
does  not  appear  that  more  has  been  done  in 
this  case)  the  right  of  way  by  the  erection  of 
buildings  at  more  or  less  expense,  and  fmlher 
permits  the  owner  to  habituate  himself  aod 
his  family  to  the  convenience  and  comfort  of 
the  building  so  erected,  and  allows  that  stale 
of  things  to  continue  for  seven  years,  the 
claim  of  such  person  to  destroy  th»  building 
so  erected  and  put  an  end  to  the  convenience 
which  the  defendant  has  enjoyed,  merely  for 
the  purpose  of  shortening  the  plaintiff's 
access  to  a  particular  locality,  is  an  un- 
reasonable claim  such  as  a  Court  o\  equitr 
and  good  conscience  ought  not  to  enforce. 
It  is  difficult,  moreover,  to  understand  how 
the  Courts  can  be  called  on  to  give  effect  to 
a  right  of  easement  which  must  rest  on  a 
presumed  ground,  where  the  evidence,  and, 
indeed,  the  plaintiff's  allegation,  shows  an 
entire  intermission  of  the  enjoymenl  of  ii 
for  seven  years. 

1  am  of  opinion,  therefore,  that  the  deci- 
sion of  the  Court  below  is  erronepus,  and 
it  n^ust  be  set  aside,  and  the  special  appeal 
allowed  with  costs. 

Mitter^  7.— 1  am  also  of  the  same  opinion. 
It  appears  to  me  that,  upon  the  facts  fonnJ 
by  the  Lower  Appellate  Court,  the  specia 
respondent  has  no  right  to  obtain  the  rebel 
he  has  asked  for.  It  is  true  that  there  is 
no  legislative  enactment  directly  applicaol* 
to  rights  of  easement ;  but,  in  the  absence 
of  such  an  enactment,  our  duty  is  to  decide 
according  to  ^^quity  and  good  conscience. 
The  plaintiff  in  this  case  allowed  the  d^ 
fendant  to  shut  up  the  pathway  in  qnestion, 
and  to  build  a  house  upon  it  seven  vears 
prior  teethe  institution  of  this  'suit;  and  d« 
is  not,  therefore,  entitled,  in  my  opinion,  w 
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maintain  tKis  action  before  a  Court  of  equity 
and  good  conscience.  It  has  been  held  that, 
if  a  person  builds  upon  land  jointly  belong- 
ing to  himself  and  his  co-sharers,  and  these 
co-sharers  stand  by  and  allow  him  to  do  so 
without  objection/  an  action  subsequently 
brought  by  them  to  pull  down  the  building 
would  not  be*  allowed  by  a  Court  of  justice. 
The  principle  of  this  decision  is  applicable 
d  fortiori  io  the  circumstances  of  the  present 
case.  A  right  of  easement  is  much  weaker 
than  a  right  of  proprietorship;  and  if  a 
co-sharer  cannot  maintain  the  action  referred 
to  above,  I  do  not  see  any  reason  why  the 
plaintiff  should  be  permitted  to  maintain 
such  a  suit. 

I  would,   therefore,   decree    this    special 
appeal  with  costs. 


The  26lh  August  i86S. 

Present : 

The  Hon'ble  G.  Ix)ch  and  F.  A.  Glover, 

yudges. 

Limitation— Section  246,  Act  VIII.,  1859— Sub- 
stitution of  heirs  as  defendants. 

Case  No.  1088  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Moorshedahad.  dated 
the  yth  March  iS68.  affirming  a  decision 
passed  by  the  Moonsiff  of  Hurhurparah, 
dated  the  2Sth  September  i86j. 

Sreekishen  Chowdhry  and  others  (Plaintiffs). 

Appellants^ 

versus 

Ram  Kristo  Bhultacharjee  and  others 
(Defendants),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 


In  a  suit  to  set  aside  the  sale  of  certain  lands  which 
had  been  atUched  and  sold  by  a  decree-holder  as  the 
property  of  his  debtor,  plain  tiff  brought  his  action 
against  the  decree-holder  and  a  party  whom  he  sup- 
posed to  be  the  auction-purchaser.  Subsequently,  hnd- 
ing  that  his  supposition  had  been  erroneous,  he  applied 
to  have  the  real  purchaser  made  a  party,  and  the  heirs 
of  the  decree-holder  (who  had  died)  sul?^tituted  as 
defendants. 


Held  that  the  suit  against  the  heirs  was  not  barred 
by  lapse  of  time,  as  it  was  originally  broujEfht  within  th<i 
period  of  limitation  against  the  decree-holder,  of  whose 
death  plaintiff  first  learnt  the  news  from  the  return 
made  to  the  summons. 

Held  also  that,  even  if  the  auction-purchaser liad 
been  omitted  from  the  list  of  defendants,  the  suit  would 
not  have  been  defective  as  he  took  no  part  in  the 
execution  •  proceed!  ngs . 

Loch,  y. — In  this  case,  we  find  that  one 
Bhugobuity 'Debia    held   a   decree    against 
one  Mooktakeshee  Dossee,  and  attached  cer- 
tain lands,  alleginij  ihem  to  be  the  lakheraj 
properly  of   the   debtor.     The   guardian  of 
the  present  plaintiff  intervened,  and,  under 
Section  246,  claimed   possession  of  the  at- 
tached  property  as  his  purchased   lakheraj 
and  the  remainder  as  his  mal  land.  The  claim 
to  the   lakheraj   was   admitted,   that  to  the 
mal  rejected  on  the  17th  of  May  1866,  and 
the  said  lands  were  sold  under  Bhugobutty's 
decree    on   the    19th   of    September    1866. 
Plaintiff    brought   the   present   suit   on   the 
17th  of  May  1867  against  the  decree-holder 
Bhugobutty  and  one  Ram  Kristo  Bhuttachar- 
jee,  who,  he  thought,  was  the  auction-pur- 
chaser ;    but   subsequently,  finding   out   his 
mistake,  he,  on  the  28th  of  June,  applied  to 
the  Court  to  make  Ram   Soondur  Bhutta- 
charjee,  the  real  purcharser,  a  party,  and  also 
stated  that,  as  Bhugobutty  had  died  in  Assin 
1273,    her    heirs    might   be   substituted   as 
defendants  in  the   case   against   her.     The 
Lower-  Appellate  Court  has  held  that,  as  the 
suit  was  not  brought  against  Ram  Soondur 
within  one  year  from  the  date  of  i7ih  May 
1866,  as  required  by  Section  246  of  the  Pro- 
cedure Code,  the  suit  is  barred  by  limitation 
against  all  the  defendants. 

We  think  the  Lower  Appellate  Court  was 
in  error.     So  far  as  the  heirs  and  representa- 
tives of  Bhugobutty  are  concerned,  the  suit 
is  not,  and  cannot,  be  barred,  as  it  was  brought 
within  one  year  against  Bhugobutty,  and  it 
is  not  shown  to  us  that  plaintiff  was  aware 
that  Bhugobutty  was  dead.     Indeed,  look- 
ing at  his  application  to  make  the  heirs  of 
Bhugobutty   defendants  in  the   case,  it  ap- 
pears that  he  first  learnt  the    news  of  her 
death  from  the  return  made  to  the  summons. 
With  regard  to.  Ram  Soondur,  i  is  said  that 
the  case  only  began  against  him  T^ii^e  date 
he  was  substituted  for  Ram  Kristo,  and  the 
decision  of  this  Court  in  VT.  Weekly  Report- 
er, page  298,  is  quoted  in  support  of -that 
plea.     We  quite  agree  with  the  Judges  who 
pronoimced  that  judgment,  but  in  that  case 
the  party  substituted  was  not  the  heir  of  the 
party    originally    sued    when   the   cause   of 
action  accrued.      With  regard  to  the  party 
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substituted  for  Bhugobutty,  they  being  heirs 
of  her,  the  suit  against  them  would,  on  her 
death,  properly  be  carried  on  against  them. 
Admitting  that  the  suit  had  not  been  brought 
witRin  time  against  Ram  Soondur,  we  think 
it  a  matter  of  little  consequence  whether  it 
was  so  or  not.  It  is,  of  course,  advisable 
to  make  him  a  party  in  order  that  all  objec- 
tions may  be  disposed  of  at  once,  but  as  he 
was  no  party  to  the  execution-proceedings, 
and  had  no  hand  in  bringing  the  property 
to  sale,  we  think  that,  even  if  he  had  been 
omitted  from  the  list  of  defendants,  the  suit 
would  not  have  been  defective,  for,  if  the 
plaintiff  is  successful  as  against  ihe  decree- 
holder,  and  can  prove  that  the  property  sold 
did  not  belong  to  the  judgment-debtor,  the 
sale  is  of  iiself  null  and  void,  and  the  pur- 
chaser bought  nothing  but  a  bag  of  wind. 

We  think  that  the  orders  of  the  Lower 
Court  must  be  reversed,  and  the  case  re- 
manded to  the  first  Court  for  determination 
on  the  merits.  Costs  will  follow  the  re- 
sult. 


The  26th  August  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Jurisdiction— Section  229,  Act  VIII.,  1859— Ob- 

jection. 

Case  No.  464  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Patna,  dated 
the  2ist  January  i868y  reversing  a  deci- 
sion passed  by  the  Moonsiff  of  that  District y 
dated  the  30th  May  i86y, 

Buhal  Singh  Chowdhry  (Plaintiffj, 
Appellant, 

versus 

Beharee  Lall  and  others  (Defendants),  Re- 
spondents. 

Bdboos  Onookool  Chunder  Mookerjee  and 
Hem  Chunder  Banerjee  for  Appellant. 

Mr,  C.  Gregory  for  Respondents. 

An  applicat^n,  coinptainin|;^  that  the  defendants, 
having  Q|2t>^c<i  *  decree  against  a  third  party,  were 
attempting  unlawfully  to  interfere  with  plaintiff's  pos- 
session, was  rejected  by  the  Court  of  first  instance. 
On  appeal,  the  Judge  decided  that  the  application  was 
entertainable  under  Section  229,  Act  Vill.,  1S59,  and 
remanded  the  case  for  trial.  The  first  Court  then  gave 
the  piaintiflF  a  decree,  which  the  Subordinate  Judge  re- 
versed on  appeal.  It  was  objected  in  special  appeal 
that  the  proceedings  were  illegal. 

Held  (by  Jackson,  J.,  whose  opinion  prevailed)  that 
the  objection  was  not  taken  too  late;  that  the  plaint- 


iff's claim  could  not  be  made  under  ScctKMi  220 ; 
and  that  the  error  was  one  which  affected  the  jurisdic- 
tion of  the  Court  of  first  instance  to  take  summary 
cc^^izance  of  the  case. 

Jackson,  J, — This  case  appears  to  me  so 
clear  that,  but  for  the  contrary  opinion  of 
Mr.  Justice  Mitter,  from  whom  I  am  sorry 
to  dissent,  I  should  have  no  doubt  upon  it. 

Section  229  is  the  last  of  four  Sections  of 
the  Civil  Procedure  Code  which  deal  with 
cases  of  obstruction  to  execution  of  decrees 
for  immoveable  property.  The  first  of  these 
Sections  (226)  is  in  these  words :  *'  If,  in  the 
"execution  of  a  decree  for  land  or  other 
"  immoveable  property,  the  officer  executing 
"  the  same  shall  be  resisted  or  obstructed  by 
*'  any  person,  the  person  in  whose  favor 
"such  decree  was  made  may  apply  to  the 
"Court  at  any  time  within  one  month  from 
"the  time  of  such  resistance  or  obstruction. 
"  The  Court  shall  fix  a  day  for  investigating 
"  the  complaint,  and  shall  summon  the  paitr 
"against  whom  the  complaint  is  made  to 
"answer  the  same." 

Therefore,  the  Section  supposes  obstruc- 
tion or  resistance  actually  made,  and  in 
such  case  it  enables  the  party  in  whose 
favor  the  decree  was  made  to  complain  of 
it,  and  from  his  complaint  the  party  against 
whom  it  is  made  is  to  be  summoned.  It  will 
be  seen  throughout  these  four  Sections  that 
the  person  creating  the  obstruction  is  dealt 
with  as  the  party  complained  of  or 'defendant, 
in  the  enquiry  which  is  to  follow,  as  the  case 
may  be.  For  Sections  227  and  228  deal 
with  the  case  in  which  the  party  obstructing 
is  a  defendant  in  ihe  suit,  or  some  person  at 
his  instigation.  Under  Section  227,  in  such 
case  the  Court  "  may  pass  such  orders  as  may 
be  proper  under  the  circumstances  of  the 
case;'  and  by  Section  228,  if  the  Court  be 
satisfied  in  such  case  that  the  resistance  or 
obstruction  was  without  any  just  cause,  it  may 
commit  the  person  obstructing  to  custody. 
Under  Section  229,  we  have  a  different  class 
of  cases,  in  which  the  person  committing  the 
obstruction  is  some  one  "  other  than  the  de- 
fendant claiming  bond  fide  to  be  in  posses- 
sion of  the  property  on  his  own  account  or 
on  account  of  some  other  person  than  ilie 
defendant; "  and  in  these  cases  the  claim  is  to 
be  numbered  and  registered  as  a  suit  between 
the  decree-holder  as  piaintiflF  and  the  claimant 
as  defendant,  "  and  the  Court  shall  proceed  to 
investigate  the  okim  in  the  same  manner  and 
with  the  like  power  as  if  a  suit  for  the  pro- 
perty had  bjen  instituted  by  the  decree-holder 
against  the  claimant,"  that  is  to  sa}',  re- 
versing tthe    position    which   the    claimant 
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(special  appellant)  has  assumed  in  this  case, 
for  he  seeks  to  be  dealt  with  as  plaintiff, 
whereas  the  claimant  in  Section  229  is  to  be 
the  defendant. 

Under  Section  230,  which  deals  with  a 
distinct  class  of  cases,  viz.,  "  where  any  per- 
son other  than  the  defendant  shall  be  dis- 
possessed of  any  land  or  other  immoveable 
property  in  execution  of  a  decree,"  such  per- 
son may  apply  to  the  Court ;  and  if  it  appear 
that  he  has  probable  ground  for  his  applica- 
tion, he  is  made  plaintiff,  and  the  decree- 
bolder,  defendant ;  and  the  matter  is  investi- 
gated as  in  a  suit  so  framed.  That  Sec- 
tion, it  is  admitted,  will  not  apply  in  the  pre- 
sent case,  and  the  sole  question  is  whether  the 
case  can  be  brought  under  Section  229. 

It  has  been  said  that  this  objection  has 
been  taken  now  for  the  first  time  ;  it  has  also 
been  said  that  the  objection  is  technical,  and 
one  which  cannot  be  entertained  in  con- 
formity with  Section  390  of  the  Code;  and, 
farther,  that  to  entertain  it  now  would  be  an 
act  of  injustice  to  the  special  appellant, 
because,  if  it  had  been  taken  in  the  first 
instance,  the  special  appellant  might  have 
gone  into  the  mofussil,  made  actual  resist- 
ance, and  so  committed  a  misdemeanour. 
With  great  deference,  I  think  that  the  objec- 
tion has  not  been  taken  loo  late.  The  ap- 
plication was  not  made  under  Section  229, 
but,  at  least,  as  it  was  understood  and  doubt- 
less intended,  under  Section  230.  The 
Moonsiff  in  the  first  instance  refused  to  en- 
tertain the  application,  holding  that  Section 
^30  was  not  applicable.  The  Judge  de- 
cided that  the  application  is  entertainable, 
not  under  Section  230,  but  under  229,  and 
remanded  the  case  for  trial.  In  this  state  of 
things,  the  decree-holder's  remedy  was,  it 
may  be  said,  by  special  appeal.  Bat  it  has 
been  held  that  a  party  is  not  bound  to  appeal 
specially  to  this  Court  under  a  mere  interlo- 
cutor}^ order,  but  may  reserve  such  objection 
13  be  urged  in  the  appeal  against  the 
final  order.  I  think,  if  the  opposite  objec- 
tion had  now  been  made  by  the  claimant, 
namely,  that  Section  230  did  apply,  it  would 
be  now  in  time. 

Now,  as  to  the  observation  that  the  objec- 
tion is  technical,  and  not  entertainable  by 
reason  of  Section  350,  the  latter  part  of 
that  Section  is  in  these  wftrds :  **  But  no 
"  decree  shall  be  reversed  or  modified,  nor 
"  shall  any  case  be  remanded  to  the  Ix)wer 
"  Court,  on  account  of  any  error,  defect, 
**or  irregularity  either  in  the  decision  or 
"any   interlocutory    order    passed    in    the 


"  suit  not  affecting  the  merits  of  the  cas* 
•*  or  the  jurisdiction  of  the  Court. ''  The 
phrase  "  jurisdiction  of  the  Court'*  is,  no 
doubt,  one  which  has  been  very  much  ipis- 
applied,  but  it  is  fully  applicable  in  this 
case.  The  question  which  the  special  ap- 
pellant desired  to  bring  under  the  cogni- 
zance of  the  Court  was  one  which  had  not 
been  investigated  in  the  previous  suit.  It 
was  one  which,  if  he  desired  to  have  it  in- 
vestigated under  ordinary  circumstances,  he 
ought  to  have  brought  in  the  form  of  a  suit 
commencing  with  a  plaint  on  the  prescribed 
stamp ;  but,  under  the  circumstances  set 
forth  in  Section  229  or  230,  he  might  be 
enabled  to  bring  his  case  under  the  cogni- 
zance of  the  Court  otherwise  than  by  regu- 
lar suit,  but  only  under  such  circumstances. 
Section  230  admittedly  would  not  apply, 
and  therefore  the  appellant  claimed  to  bring 
his  case  under  Section  229  ;  and  as  the  claim, 
in  my  opinion,  could  not  be  made  under 
Section  229,  I  think  the  error  was  one 
which  affected  the  jurisdiction  of  the  Court 
to  take  summary  cognizance  of  the  case. 

It  is  suggested  that  the  word  **  resistance  " 
does  not  necessarily  mean  resistance  by 
force.  I  fully  agree  in  this  opinion.  It  is 
only  necessary  to  bring  the  case  within  Sec- 
tion 226  and  the  following  Sections  that  the 
officer  of  the  Court  shall  have  been  obstruct- 
ed and  resisted,  and  in  consequence  of  that 
the  decree-holder  shall  have  complained. 
That  is  not  the  case  in  the  present  instance. 
I  think  that  the  application  was  one  which 
the  appellant  was  not  entitled  to  make.  I 
am  of  opinion  that  the  Judge's  order  was 
erroneous,  and  that  the  proceedings  should 
be  set  aside. 

I  regret  very  much  that  my  learned 
colleague  is  of  a  different  opinion  ;  but  lender 
the  36th  Section  of  the  Letters  Patent,  I 
have  no  option  but  to  give  effect  to  my 
judgment,  and  to  direct  that  the  special  ap- 
peal be  dismissed  with  costs. 

Miiier,  J,  —  The  plaintiff,  now  special 
appejlant  before  us,  preferred  an  applica- 
tion to  the  Moonsiff  of  Behar,  complaining 
that  the  defendants  Beharee  ^5jcil  and 
Gunori  Loll,  having  obtained  a  decree  against 
one  Mittrojeet  Singh,  were  attempting  unlaw- 
fully to  interfere  with  his  possession  in 
execution  of  that  decree.  This  application 
was  rejected  by  the  Moonsiff,  but  on  appeal 
to  the  Judge  the  Moonsiff  was  directed  to 
deal  with  it  under  the  provisions  of  Section 
229,  Act  VIIL  of  1859.  The  Moonsiff  then 
gave  a  decree  to  the  plaintiff,  holding  that 
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jhe  plaintiff  was  entitled  to  remain  in  pos- 
session as  a  mokurrureedar,  and  that  the 
defendants  had  no  right  to  interfere  with 
that  possession  in  execution  of  the  decree 
obfained  by  them  against  Mittrojeet  Singh. 
Against  this  decision,  an  appeal  was  pre- 
ferred by  the  defendants  to  the  Subordinate 
Judge  of  Patna,  and  that  officer  has  revers- 
ed it  upon  the  ground  that  the  plaintiff  has 
failed  to  show  that  the  mokurruree  pottah 
relied  upon  by  him  was  ever  delivered  to 
him  by  his  lessors. 

The  plaintiff  appeals  specially  to  this 
Court ;  but  a  preliminary  objection  has  been 
raised  before  us  upon  the  ground  that  the 
proceedings  in  the  case  are  illegal,  inas- 
much as  there  was  no  compkiint  before  the 
.  Moonsiff  that  any  resistance  or  obstruction 
had  been  offered  to  the  officer  who  was  de- 
puted by  the  Court  to  execute  the  decree. 

I  am  of  opinion  that  this  objection  is  of 
a  purely  technical  character ;  and  as  it  ap- 
pears that  it  was  never  taken  before  either 
of  the  Lower  Courts,  I  would  not  entertain 
it  at  this  late  stage  of  the  proceedings. 
Rightly  or  wrongly,  the  case  has  been  al- 
ready numbered  and  registered  as  a  regular 
suit  between  the  parties,  and  has  been  dealt 
with  as  such  by  both  the  Lower  Courts. 
Nor  has  it  been  suggested  to  us  that  the 
Moonsiff  could  not  have  tried  this  suit  either 
with  reference  to  the  nature  of  the  relief 
sought  for,  or  with  reference  to  the  value  of 
the  property  involved  in  it.  Under  such 
circumstances,  it  is  clear  that  the  objection 
is  not  one  which  affects  either  the  merits  of 
the  case  or  the  jurisdiction  of  the  Court  by 
which  it  has  been  tried,  and  this  Court  is 
not  competent,  in  my  opinion,  to  entertain 
such  an  objection  under  the  provisions  of 
Section  350  of  the  Code.  Whether  there 
was  a  complaint  before  the  Moonsiff  under 
the  provisions  of  Section  226  or  not,  it  is  too 
late  now  to  enquire.  The  fact,  however,  is 
evident,  that,  whilst  the  defendants  were  try- 
ing to  obtain  possession  of  the  property 
decreed  to  them,  the  plaintiff  came  forward, 
and  complained  against  them  before  the 
Moonsiff^ instead  of  taking  the  law  into  his 
own  hands.  If  this  objection  had  been  taken 
earl'er,  the  plaintiff  might  have  gone  back 
and  resisted  the  officer  who  was  deputed  to 
deliver  possession  to  the  defendants,  although 
I  am  far  from  saying  that  such  a  course 
would  have  been  either  legal  or  proper.  Ai 
any  rate,  the  objection  amounts  to  nothing 
more  than  a  plea  that  the  plaint  has  not  been 
engrossed   upon  a  full  stamp ;  but  such   a 


plea,  I  apprehend,  is  not  within  the  jurisdic" 
tion  of  this  Court  to  entertain  when  the 
case  has  been  tried  upon  its  merits  by  both 
the  Lower  Courts  ;  I  would,  therefore,  over- 
rule this  objection,  and  try  this  special  appeal 
upon  the  merits. 


The  26th  August  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanaih 

Mitter,  Judges, 

Intervention — Section  77,  Act  X.  of  i859» 

Cases  Nos.  3030  and  3031  of  1867  under 
Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  hy  iht 
Judge  of  Dacca,  dated  the  ayth  AuguH 
i86y^  affirming  a  decision  of  the  Depufy 
Collector  of  that  District,  dated  the  22ni 
April  i$6j, 

Umbika  Churn  Nag  (Objector),  Appellant, 

versus 

Musst.  Shibosoonduree  Debea  (Plaintiff), 

Respondent, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboos  Nil  Monee  Sein  and  Rajendronath 
Misser  for  Respondent. 

Section  77,  Act  X.  of  1859,  does  not  allow  an^inteffeWf 
to  set  up  an  allegation  of  receipt  of  rent  against  a  re- 
cent declaration  of  title. 

Jackson,  J. — It  appear<5  to  me  that  to 
special  appeal  is  groundless.  .The  pla»nj^|j 
has  shown  that  the  decision  of  the  Civil 
Court  has  established  his  right  to  the  land 
in  question.  It  is  not  the  meaning  of  Sec- 
tion 'j^  of  Act  X.  of  1859  ^^^^  *"  '"^^"^^ 
nor  should  be  allowed  to  set  up  an  all^- 
tion  of  receiplg,of  rent  against  a  ^<^^"f jj^ 
claraiion  of  title;  nor  could  the  plaioliftw 
justly  remitted  to  a  fresh  suit  to  estab- 
lish that  which  he  had  already  established 
in  a  forpier  suit.  The  special  appeal  Is  dis- 
missed with  costs. 
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The  27th  August  i868- 

•       Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Onus  probandi — Allegation  of  fraud. 

Case  No.  791  of  1868. 

Special  Appeal  from  •  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  14th 
January  1868^  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  24th  June  i86y, 

Lalla  Roodro  Pershad  (one  of  ihe  Defendants), 

Appellant, 

versus 

Binode  Ram  Sein  and  others  (Plaintiffs), 
Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Romesh  Chunder  Mi  iter 
for  Respondents 

A  dcrree-liolder,  driven  by  an  order  of  the  Court  under 
^ectioQ  346  of  the  Civil  Procedure  Code,  made  in  the 
aecution«proceedin{;s,  to  seek  a  remedy  in  a  regular 
Dot,  sued  to  establish  his  right  to  certam  property  as 
bfin^  that  of  his  judgment-debtor.  The  defendant, 
•Emitting  ttiat  the  property  had  been  the  judgment- 
debtor's,  alleged  that  it  had  passed  to  himself  by  con- 
vcjraoce.  Plaintiff,  admitting  the  fact  of  such  a  deed 
of  sale,  alleged  that  it  was  fraudulently  executed  in 
order  to  deprive  him  of  his  just  rights. 

Held  that  plaintiff  was  bound  to  prove  the  fraud. 

Phtar,  J, — Wk  think  that  the  Judge  of 
the  Lower  Appellate  Court  has  dealt  erro- 
neously with  this  case.     He  seems  to  have 
entered  upon  ii  with  the  impression  that  the 
order  of  the  Principal  Sudder  Ameen  made 
in  the    execution-proceedings,    and    there 
allowing  the  present  defendant's  claim,  could 
in  some  way  or  other  affect  the  burden  of 
pn)of  in  this  suit.    It  is  clearly  not  so.     The 
only  effect  of  the  Principal  Sudder  Ameen's 
order  under  Section  246  of  the  Civil  Proce- 
dare  Code  was  to  drive  the  plaintiff  to  bring 
iliis  suit  for  the  purpose  of  asserting  his  right, 
ind  further  to  bring  this  suit  within  twelve 
"months.     But  the  suit  having  once   been 
brought,  ihe  burden  lies  upon  the  plaintiff 
to  give  some  primdfacie  proof  of  his  claim. 
Now,  his  claim  to  the  property  which  is  the 
subject  of  the  suit  is  nothing  other  than  this, 
"lailhe  properly  is  the  property  of  his  judg- 
njent-debior,  and,  as  such,  he  is  entitled  to 
twe  ii  in  execution  of  his  former  decree. 
It  does  happen  in  this  case  ttlat  the  defend- 
ant affords  the  plaintiff  the  primdfacie  proof 
•nich  he  wants, .  for  the  defendant  in   his 
^tten  sutcment  admits  that  the  property 
'^as  the  property  of  the  judgment-deUtor,  and 
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says  that  it  has  passed  to  him  (the  defendant) 
by  a  conveyance  from  that  judgment-debtor.  • 
At  this  stage,  then,  the  burden  of  proof  is 
shifted,  and  it  becomes  incumbent  upon  the 
defendant  to  show  that  there  has  been  .a 
transfer  of  the  property  from  the  judgment- 
debtor  to  him.  But  here  again,  he,  like  the 
plaintiff,  can  appeal  to  the  words  of  his 
opponent  for  the  purpose  of  supplying  at 
least  primdfacie  evidence  on  this  point,  for 
the  plaintiff  in  his  plaint  clearly  admits  that 
there  was  a  deed  of  sale  from  the  judgment- 
debtor  to  the  defendant  executed  between 
the  parties,  only,  he  asserts,  that  this  docu- 
ment is  invalid  for  the  purpose  of  transfer- 
ring the  property  as  against  him  (the  plaint- 
iff), because  it  was  concocted  in  fraud  and 
with  the  direct  intention  of  defeating  his  (the 
plaintiff's)  just  rights. 

In  this  view  of  the  case,  it  is  clear  that  the 
Lower  Appellate  Court  was  wrong  in  en- 
quiring whether  or  not  the  deed  was  exe- 
cuted. The  parties  stood  before  the  Court 
with  the  admission  by  the  plaintiff  himself 
that  a  deed  executed  by  the  judgment-debtor 
in  favor  of  the  defendant  did  actually  exist. 
The  matter  which  was  in  contest  between 
the  parties  was  whether  or  not  that  was  a 
good  and  valid  deed — whether  it  had  the 
effect  which  in  terms  it  purported  to 
have.  The  plaintiff  said  it  had  not, 
as  we  have  already  mentioned,  because  he 
said  it  was  a  fraudulent  act  against  him, 
and  therefore  must  be  treated  as  a  nullity. 
Now,  if  this  be  so,  nothing  can  be  plainer,  we 
think,  than  this,  that  the  burden  of  proving 
the  allegations  of  fraud  and  collusion  lay 
upon  the  plaintiff.  The  plaintiff  made  those 
allegations ;  and,  unless  those  allegations  were 
proved,  there  was  a  good  title  in  the  de- 
fendant— there  was  a  transfer  of  the  pro- 
perty from  the  judgment-debtor  to  the 
defendant,  which  the  ju.igment-debtor  him- 
self could  not  gainsay;  and  it  is,  we  think, 
difficult  to  draw  any  substantial  distinction 
between  the  case  as  it  thus  rests  between  the 
parties,  and  the  case  of  Sreeman  Chunder  Dey 
against  Gopal  Chunder  Chuckerbutty,  decid- 
ed by  the  Privy  Council,  and  reported  at 
page  10,  VII.  Weekly  Reporter,  Privy  Council 
Reports.  But,  even  apart  from  t'^vd'^cision 
of  the  Privy  Council  which  is  there  report- 
ed, it  is  almo  t  elementary  to  say  that, 
where  a  litigant  party's  case  depends  upon 
the  establishment  of  fraud  in  the  conduct  of 
the  other  side,  it  lies  upon  him  to  prove  the 
fraud.  Now,  it  seems  to  us  that  the  Judge 
of  the  Lower  Appellate  Court  has  decided 
the  suit  between  the  parties,  not  upon  the 
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issue  of  fraud  which  it  lay  upon  the  plain liff 
•  to  make  out,  but  upon  tbc  false  issue  whe- 
ther or  not  the  defendant's  kobalah  had  ever 
been  executed,  which  issue,  if  it  really  arose 
between  the  parlies,  no  doubt,  would  rightly 
rest  upon  the  defendant. 

Under  these  circumstances,  we  think  that 
we  must  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  remand  the  case  to  that 
Court  for  re-trial  upon  the  issue  whether 
or  not  the  kobalah  executed  bv  the 
judgment-debtor  to  the  defendant  was  made 
to  the  knowledge  of  the  defendant,  in 
fraud  of  the  plaintiff,  and  to  defeat  his 
rights  in  execution  of  the  Civil  Court  de- 
cree. If  the  Judge  should  be  of  opinion 
that  the  deed  was  made  in  fraud  of  creditors 
among  whom  the  plaintiff  was  one,  he  ought  to 
find  this  issue  in  the  aflirmative,  even  though 
he  should  not  come  to  the  conclusion  that  the 
judgment-debtor  and  the  defendant  had,  at 
the  time  of  the  execution  of  the  deed,  a 
specific  intention  to  defraud  the  plaintiff 
personally.     Costs  will  abide  the  event. 


The  27th  August  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Evidence — Pleader's  admission. 

Case  No.  11 10  of  1868. 

Special  Appeal  from  a  decision  passed  hy 
the  yudicial  Commissioner  of  Assam, 
dated  the  ist  February  1868^  modifying 
a  decision  of  the  Principal  Sudder  Ameen 
of  Kamroopy  dated  the  i8th  December 
1S67, 

Kaleekanund  Bhuttacharjee  (one  of  the  De- 
fendants), Appellant, 

versus 

Gireebala  Debia  (Plaintiff)  and  others  (De- 
fendants), Respondents. 

Baboo  Obhoy  Churn  Bose  for  Appellant. 

Baboo  Girendur  Mohun  Chuckerbutty  for 

Respondents. 

The^B^^ssion  of  a  defendant's  vakeel  in  Court  was 
held  tobe  leg'al  evidence  of  the  receipt  of  money,  and  to 
do  away  with  the  necessity  for  other  proof. 

Jackson  J  J, — The  plaintiff,  the  mortgagee 
of  Pergunnahs  Roopshee  and  Bhowaneepore, 
has  sued  to  recover  from  the  defendant 
No.  I  and  defendant  No.  2,  the  servant  of 
defendant  No.  i,  his  one-third  share  of  the 
rents  of    Pergunnahs   Roopshee    and   Bho- 


waneepore for  the  year  1270.  His  allegation 
is  that,  notwithstanding  that  the  defendant's 
father's  brother  mortgaged  to  him  a  one- 
third  share  of  these  Pergunnahs.  the  de- 
fendant No.  I,  partly  directly  and  partly 
through  the  defendant  No.  2,  has  collected 
his  (plaintiff's)  share  of  the  rents.  Tbc 
defendant  No.  i  denies  that  he  directed  his 
agent  to  collect  the  plaintiff's  rents,  bat 
states  that  he  has  solely  collected  his  own 
two- thirds  share  of  these  Pergunnahs.  Tlic 
defendant  No.  2  admits  that  he  has  coliecicd 
Rupees  535-5-4  of  the  rents  belonging  to  the 
plaintiff.  The  first  Court  has  decreed  the 
suit  partially  against  the  defendant  No.  i 
for  the  amount  collected  by  him,  and  has 
given  a  decree  also  against  the  defendant 
No.  I  for  the  one-third  share  of  the  rents 
collected  by  him,  as  well  as  for  the  amount 
collect'?d  by  his  agent,  the  defendant  No.  1. 
The  defendant  No.  2  has  acquiesced  in  the 
decree,  as  he  has  not  appealed  ;  and  it  is  final 
so  far.  The  defendant  No.  1  has  appealed. 
But  the  Lower  Appellate  Court  has  confirm 
ed  the  decree  of  the  first  Court.  The  defend* 
ant  No.  I  now  ap[)eals  specially.  His  ground 
is  that  he  did  not  direct  his  agent  to  collect 
the  rents  of  the  plaintiff,  but  only  his  own 
rents.  The  Ix)wer  Appellate  Court  his 
found  upon  the  facts  that  he  did  give  a  par- 
wannah  to  collect  the  rents  of  these  Per- 
gunnahs, which  purwannah  did  not  specify 
the  share  of  the  rents  which  his  agent  had 
to  collect-;  and  further  that  he  appears  to 
have  given  a  jumma-bundee  to  his  agent, 
which  included  the  whole  of  the  rents. 

It  may  or  it  may  not  be  that  it  was  a 
misapprehension  on  his  agent's  part,  and 
that  he  did  not  deliberately  intend  that  his 
agent  should  collect  the  rents  of  the  plaint- 
iff. Still,  it  appears  that,  in  accordanceA 
with  his  orders,  these  rents  were  collected. A 
As^  regards  the  sum  collected,  , however, 
namely,  535  rupees  5  annas  and  4  pie,  which 
belonged  to  the  plaintiff,  it  is  clearly  shown 
and  admitted  by  the  plaintiff  that  the  defend- 
ant No.  2  offered  them  to  the  plaintiff.  But 
the  plaintiff  refused  to  receive  them.  Under 
these  circumstances,  w^e  think  the  defendant 
No  I  should  not  be  made  liable  for  this  sura, 
which  his  agent  was  ready  to  pay  over,  and 
which  he  had  previously  offered  to  repay. 
In  addition  to  this  sum,  however,  it  was 
also  found  by^  the  Lower  Appellate  Court 
that  the  sum  of  Rupees  473-1- 13  ^^^  ^^*" 
directly  collected  hy  the  defendant  No.  \\ 
and,  in  addition  to  that,  that  tbc  sum  or 
Rupees  284-8  was  also  collected  by  the 
agents  of  the  defendant  No.  i.    Taking  IM 
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aggregate  of  these  sums,  it  is  clear  that  the 
defendant  No.  1  obtained  more  than  his 
share  of  the  rents.  The  Lower  Appellate 
Court,  accordingly,  confirmed  the  decree  of 
the  first  Court  decreeing  to  the  plaintiff  one- 
third  cf  these  two  sums. 

It  is  objected  in  special  appeal  that  there 
is  no  legal  evidence  of  the  fact  that  these 
sums  were  collected  by  the  defendant  No.  i. 
On  examining  the  record,  we  find  that  the 
nkeel  of  the  defendant  No.  i  was  distinctly 
asked  in  Court  whether  his  client  had  re- 
ceived these  sums  of  money,  for  which  re- 
ceipts had  been  filed  in  Court,  and  in  answer 
I  the  defendant  No.   I's  vakeel,  admitted  that 
i  his  master   had    received   all    this    money. 
I/That  admission  i5  legal  evidence,  and  did 
Xvny  with  the   necessity  under   which   the 
IplainttfT  would   otherwise    have  laboured  to 
Iprove  these   receipts.     We    see   no   reason, 
\  therefore,  for   interfering  with    the  decision 
of  the  Lower  Court  as  regards  these  sums 
of  Rupees  473-1- 1 3  and  2  84-8,  as  for  one-third 
of  which  the  plaintiff  is  tmtitled  to  a  decree 
against  the  defendant  No.  1 .     But  as  regards 
the  remaining  sum  of  535  rupees  5  annas  and 
4  pie,  we  think  that  the  decree  should  have 
been  passed  only  against  the  defendant  No.  2, 
and  so  far  we  modify  the  decree  of  the  f.ower 
Appellate  Court.     The  parlies  will  pay  their 
own  costs. 


The  27th  August  1868. 
Present  : 

The  llon'ble  L.  S.  Jackson  and  V.  A.  Glover, 

Judges. 

Efliuuiceiiient  of  rent— Grounds  in  the  notice- 
Section  17,  Act  X.,  1859. 

Case  No.  1105  of  1868. 

Social  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Moorshedahad.  dated 
iht  tit  February  1868,  affirming  a  decision 
of  the  Deputy  Collector  of  Jungeepore, 
dated  the  tith  April  i866, 

Dwarkanath  Chowdhry  (Defendant),  Appel- 
lant, 

versus 

Beejoy  Gobind  Burral  and  others  (Plaintiffs), 

Respondents.  ^ 

Bahon  Gopal  Lall  Mitter  for  Appellant. 

Bahon  Luckhee  Churn  *Bose,  Bhuggobutty 
Churn  Ghose,  and  Ashootosh  Chatter] ee 
for  Respondents.  * 


It  is  not  sufficient  for  a  notice  of  enhancement  of  rent 
to  allege  jjenerally  the  gfiounds  of  enhancement  men- 
tioned in  Section  17,  Act  X.  t)f  1859:  it  should  set  forth 
spcciHc  and  tanofible  pfroundbOf  enhancement  applicable 

to  the  particular  case. 

• 

Jackson,  J. — Two  questions  were  raised  in 
this  special  appeal ;  one  relating  to  the  defend- 
ant's liabilitv  to  enhancement :  and  the  other, 
as  to  the  rates  at  which  he  was  ordered  to  pay. 
It  is  contended,  first,  that  the  Court  below  had 
found  that  the  defendant  was  liable  to  en- 
hancement, denying  him  the  benefit  of  the 
presumption  under  Section  4,  Ad  X.  of  1859, 
upon  no  other  ground  than  the  proof  afforded 
by  the  plaintiff's  jumma-wassil  bakee  papers. 
On  referring  to  the  record,  it  turned  out  that 
there  was  independent  evidence  upon  the 
point,  which  was  corroborated  by  the  jumma- 
wassil-bakee.  On  this  part  of  the  case,  there- 
fore, there  is  no  ground  for  disturbing  the 
judgment  of  the  Lower  Appellate  Court. 
Upon  the  other  point,  however,  we  think 
that  the  judgment  complained  of  cannot  be 
sustained.  It  appears  that  the  notice  served 
on  the  defendant,  as  unfortunately  we  have 
seen  in  many  other  cases  of  the  same  kind, 
did  not  set  out  specific  and  tangible  grounds 
of  enhancement  applicable  to  the  particular 
case,  but  alleged  generally  all  the  grounds 
of  enhancement  mentioned  in  Section  17^ 
upon  which  a  tenant  having  a  right  of  occu- 
pancy may  be  enhanced,  and  the  plaint  seems 
to  have  been  framed  in  the  same  manner.  The 
plaintiff  wholly  failed  in  regard  to  two  of  the 
grounds,  viz.,  as  to  the  increased  productive- 
ness of  the  soil  and  as  to  the  area  of  the 
holding.  But  some  evidence  was  adduced 
to  show,  not  that  the  prevailing  rate  for  simi- 
lar lands  in  the  vicinity  was  higher,  but  that 
certain  ryots  holding  similar  lands  did  pay 
at  a  higher  rate.  But  part  of  the  same 
evidence  also  went  to  show  that  the  rvots 
generally  in  the  same  mouzah  were  paying 
at  less  rates  than  the  witnesses,  though 
what  those  less  rates  were  was  not  precisely 
stated.  It  appears  to  us  that  evidence  of 
this  description  is  not  such  as  will  support  a 
suit  for  enhancement  under  the  2nd  Clause 
of  Section  1 7  ;  and  1  also  think,  as  I  have 
held  before  in  similar  cases,  that  Uie  zemin- 
dar who  proceeds  against  the  ryS*.«with 
such  indefinite  notice  as  given  in  the  pre- 
sent case,  and  supports  his  demand  with  such 
unsatisfactory  ])roof,  ought  not  to  succeed. 
We  are  of  opinion,  therefore,  that  the  deci- 
sion of  the  Lower  Appellate  Court  is  errone- 
ous. 

The  special  appeal  is  allowed  with  costs. 
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The  27th  August  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Tenancy  under  a  mownisseedar — Suit  by  ze- 
mindar— Indenture  in  Eng^liah  form— Kuboo- 
leut— Act  X.,  1859. 

Case  No.  795  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  2nd 
March  1868,  reversing  a  decision  of  the 
Deputy  Collector  of  Howrah,  dated  the 
28th  November  i86y, 

Kishen  Doss  and  another  (Defendants), 

Appellants, 

versus 

Hurry  Jeebun  Doss  (Plaintiff)  and  others 
( Inter venors),  Respondents, 

Baboos  Khettur  Mohun  Mookerjee  and 
Poorno  Chunder  Shome  for  Appellants. 

Baboos  Debendro   Narain  Bose  and    Tar  a 
Prosunno  Mookerjee  for  Respondents. 

Where  a  party,  who  had  tenanted  land  from  a  mow- 
russeedar,  and  had  built  upon  it,  was  sued  by  the  ze- 
mindar for  a  kubooleut,  and,  instead  of  pleading  his 
tenancy  under  the  mowrusseedar,  ijave  the  latter  notice 
through  his  attorneys  to  appear:  Held  that  the  mow- 
russeedar was  not  bound  to  appear  in  that  suit. 

Where  two  parties  bind  themselves  under  an  inden- 
ture drawn  up  in  the  English  form,  the  one  to  lease, 
and  the  other  to  pay  rent  for  certain  land,  the  contract 
is  complete,  and  a  suit  for  arrears  of  rent  due  under  it 
will  lie  under  Act  X.,  1859,  although  no  separate  kuboo- 
leut  is  executed. 

Kemp,  7".— This    was    a   suit    for    rent. 
The  Judge  has  decreed  the  plaintiff's  suit. 
In    special    appeal,  it   is    contended,  first, 
that  the  Lower  Court  is  wrong  in  constru- 
ing the  lease  executed  by  the  plaintiffs  as  a 
contract  binding  upon  the  special  appellants, 
the  defendants,  inasmuch  as  there  was  no 
exchange  or   counterpart,  which  was  neces- 
sary  for   the   completion   of   the   contract; 
2ndl}\  (hat,  in  the  absence  of  a  kubooleut, 
the  plaintiffs'  suit  for  arrears  of  rent  ought 
to  have  been  dismissed ;  srdly,  that  the  special 
appellant  never  held  possession  of  the  land  un- 
der the  pottah ;  4thly,  that  the  Lower  Appellate 
Court  should  have  inquired  into  the  allega- 
tionsopW  defendant  that  he  entered  into  the 
contfSct  under  a  misapprehension;  and,  jM/r, 
that  the  plaintiffs  having  stood  by  and  allow- 
ed the  zemindars  to  obtain  a  decree  for  a 
kubooleut  against  the  special  appellants,  aU 
though  they,  the   special  respondents,   had 
been  served  with  a  notice  calling  upon  them 
to  prove  their  title,  the  special  respondents 
must  be  held  to  have  waived  their  title. 


The  first  and  the  second  grounds  may  be 
disposed  of  together.  The  parties  to  the  suit 
bound  themselves  under  an  indenture  drawn 
up  in  the  English  form,  the  one  to  lease 
certain  lands,  and  the  other  to  pay  rent  for 
the  same  This  contract  is  complete  in 
itself  and  is  not  disputed,  and  a  suit  for 
arrears  of  rent  due  under  that  contract  will 
lie  under  the  provisions  of  Act  X.  of  1856, 
although  no  separate  kubooleut  was  exe- 
cuted. A  kubooleut  would  simply  imply  the 
consent  on  Ihe  part  of  the  appellants  to  pay 
rent,  and  this  consent  is  to  be  found  in  the 
indenture  noticed  above. 

On  the  third  ground,  the  defendant  in  his 
deposition  admits  that  the  plaintiff  gave  him 
possession  of  the  land.  On  ihey^^rM  ground, 
there  were  no  allegations  of  fraud,  nor  is  there 
anything  on  the  record  to  show  that  the  de- 
fendant entered  into  this  contract  under  a  ^li^ 
apprehension  The  terms  of  the  contract! 
are  most  favorable  to  the  defendant,  who 
obtained  thereby  7  beegahs  more  or  less 
situated  on  the  banks  of  the  river  close  to 
Calcutta,  of  land  suitable  for  the  erection 
of  screws  and  godowns,  &c.,  at  a  yearly 
rent  of  50  rupees,  and  he  has  the  option, 
after  the  expiry  of  the  term  of  the  first 
lease,  to  renew  the  lease  on  the  same  fa\w- 
able  terms  for  the  same  period,  namely,  2C 
years.  Such  a  transaction  appears  to  os 
to  be  free  from  anv  taint  of  fraud. 

With  reference  to  the  last  ground,  it  appears 
that  the  zemindar,  after  the  defendant  had 
erected  buildings  for  a  screw,  and  otherwise 
laid  out  money  upon  the  land,  threatened  the 
defendant  to  turn  him  out,  unless  he  came 
to  terms  with  him.  A  suit  was  brought  by 
the  zemindar  for  a  kubooleut,  and  the  de- 
fendant, instead  of  pleading  his  tenancy  on- 
der  the  plaintiff,  who  apparently  is  the 
mowiusseedar,  confessed  judgment.  It  '5 
said  that  he  gave  the  plaintiff  a  notice 
through  his  attorneys  to  appear  in  that  soit, 
and  to  prove  his  title.  But  the  plainnff 
was  not  bound  to  appear  in  that  suit  His 
title  could  not  be  questioned  by  his  tenant, 
and  there  was  no  contention  as  between  the 
zemindar  and  the  mowrusseedar.  If  ^ 
defendant  had  cited  the  plaintiff  as  a  witness, 
and  had  pleaded  his  tenancy  under  the 
plaintiff,  it  may  have  been  that  the  suit  of 
the  zemindar  would  not  have  been  soccess- 
ful ;  at  all  events,  the  plaintiff,  the  aliegw 
mowrusseedar,  would  have  had  to  disclose 
his  title.  Instead  of  adopting  this  ptocc' 
dure,  the  defendant  thought  proper  to  take 
the  ill-advised  step  of  xonfessing  judgment 


i868.] 


Ctvtl 


THE    VeSEKLY    RSPOKTEK. 


Rulings. 


325 


We  concur  entirely  in  the  judgment  of 
the  Judge,  and  dismiss  this  appeal  with 
costs. 


The  27th  August  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Purchase  of  morts^a^ed  property—- 
Encumbrances, 

Case  No.  126  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Shahabad,  dated  ike 
^Ih  December  i86y,  affirming  a  decision  of 
the  Principal  Sudder  A  vieen  of  that  District^ 
dated  the  tgth  August  186 J. 

Banee  Pershad  (PlaintiflF),  Appellant, 

versus 

Reet  BbuDJun  Singh  and  others  (Defendants), 

Respondents, 

Baboos  Kalee  Kishen  Sein^  Abinash  Chunder 

Banerjee^  and  Boodh  Sein  Singh  for 

Appellant. 

Baboos  Romesh   Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Respondents. 

A  purchaser  of  property  sold  under  a  decree  in  favor 
of  a  mortj^agee  cannot  claim  to  set  aside,  as  prejudicial 
to  his  rigrhts,  a  ticca  pottah  g-ranted  by  the  mortgagee 
when  those  rights  were  not  in  existence. 

It  cannot  be  maintained  that  the  purchaser  in  such  a 
case  takes  the  property  free  from  such  lease  or  farm  as 
the  owner  might  have  found  to  be  expedient  or  conve- 
oient,  provided  the  value  of  the  property  was  not  im- 
paired and  the  operation  of  the  mortgagee's  lien  not 
impeded- 

Jackson,  J. — We  think  the  decision  of  the 
Ix)wer  Appellate  Court  must  be  affirmed. 

The  first  ground  of  special  appeal  is  that 
the  tiCca  pottah  complained  of  should  be 
set  aside  as  being  prejudicial  to  the  plaintiff's 
rights.  The  plaintiff's  rights  were  not  in 
existence  when  the  ticca  was  granted,  and 
the  right,  title,  and  interest  which  he  has 
acquired  are  those  of  the  mortgagee  who 
created  the  ticca. 

The  second  ground  is  that  the  plaintiff 
having  purchased  the  property  under  the 
decree  in  favor  of  the  mortgagee,  takes  it 
free  from  all  alienation,  or  incumbrance  creat- 
ed subsequently  to  the  mortage. 

We  apprehend  that  this  proposition  is  not 
Maintainable  in  the  full  sense  of  the  words 
in  which  it  is  framed,  if  the  term  incum- 
brance is  meant  to  include  such  temporary 


arrangements  by  way  of  lease  or  farm  as  the 
owner  might  find  to  be  expedient  or  conv%- 
nient. 

The  mortgagor  was  restrained  from  alien- 
ating the  property  which  lie  had  pledged, 
but  he  was  not  divested  of,  or  restricted  in, 
the  management  of  tbe  property,  and  as  long 
as  nothing  took  place  which  impaired  the 
value  or  impeded  the  operation  of  the  mort- 
gagee's lien,  we  think  that  the  mortgagor  in 
creating  a  temporary  lease  acted  within  his 
powers,  and  that  the  purchaser  has  no  legi- 
timate cause  of  complaint. 

It  is  not  our  intention  that  the  effect  of 
this  decision  should  go  beyond  the  particular 
case  before  us,  and  with  this  statement  we 
dismiss  the  special  appeal  with  costs. 


The  28th  August  1868. 

Present  : 

The  Hon'ble  I..  S.  lackson  and  F.  A.  Glover, 

Judges. 

Res  adjudicata— Section  23,  Act  X.,  1859— Sec- 
tion 2,  Code  of  Civil  Procedure. 

Case  No.  1402  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Anieen  of  Bhaugul- 
pore,  dated  the  25th  March  iS68,  affirming 
a  decision  of  the  Moonsiff  of  that  District, 
dated  12th  July  i86y. 

Mr.  F.  Holloway  (Defendant),  Appellant, 

versus 

Asman  Roy  (Plaintiff),  Respondent. 

Baboo  Boodh  Sein  Sing  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

In  a  suit  by  a  tenant  to  recover  possession  of  land 
from  which  he  had  been  dispossessecl  by  defendant  un- 
der color  of  a  sub-lease  alleged  to  have  been  extorted 
by  force,  it  appeared  that  plaintiff  had  on  this  very 
cause  of  action  sued  the  defendant  in  the  Court  of  the 
Collector,  who  had  found  the  sub-lease  to  be  g'ood  and 
valid  and  had  dismissed  the  suit :  Held  that  the  suit 
havinsi:  once  been  dismissed  by  a  Court  of  competent 
jurisdiction  could  not  again  be  entertained  by  the  Civil 
Court. 

Jackson,  J . — It  appears  to  be  quite  clear 
that  the  plaintiff  is  not  entitl^S^  maintain 
the  suit  in  the  Civil  Court.  The  aTlegation 
is  that  the  plaintiff  is  a  tenant  entitled  to  the 
occupation  of  the  land  ;  that  the  defendant 
Mr.  Holloway  was  the  farmer  representing 
the  landlord ;  and  that  he  had  dispossessed  the 
plaintiff  from  his  land.  The  plaint  states 
also  that  this  dispossession  took  place  under 
color  of  an  alleged  sub-lease  granted  by  the 
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plaintiff  to  -the  defendant,  which  sub  lease  is 
{flleged  to  have  been  extorted  by  force.  It 
is  stated,  and  not  denied,  that  the  plaintiff  had 
complained  of  this  force  in  the  Criminal 
Cotrrt,  and  the  complaint  had  been  dismissed ; 
further,  the  plaintiff  had  upon  this  very  cause 
of  action  sued  the  same  defendant  in  the 
Court  of  the  Collector,  alleging  that  he  had 
been  illegally  dispossessed  from  the  land  in 
dispute.  The  Collector  entertained  the  suit, 
and  on  the  defendant  setting  up  the  sub-lease, 
the  Collector  found  it  to  be  good  and  valid, 
and  he  dismissed  the  suit.  It  is  for  this 
very  dispossession  that  the  plaintiff  has  now 
again  brought  the  present  suit  before  the 
Civil  Court. 

The  Principal  Sudder  Ameen,  affirming 
the  judgment  of  the  Moonsiff,  has  held  that 
the  suit  might  be  entertained  and  has  given 
judgment  for  the  plaintiff,  and  in  giving 
his  judgment  he  refers  expressly  to  some 
precedents,  and  amongst  others,  to  the  case 
of  Gooroo  Doss  Roy,  appellant,  reported  in 
VII.  Weekly  Reporter,  page  186. 

I  think  that  the  precedent  in  question  does 
not  apply,  and  that  the  special  appellant  justly 
contends  that  this  suit  having  once  been 
dismissed  by  a  Court  of  competent  juris- 
diction could  not  again  be  entertained  by 
the  Civil  Court.  The  precedent  in  VI  I. 
Weekly  Reporter  just  referred  to  applies 
to  cases  in  which  there  is  a  question  of  title 
between  the  ryot  and  the  ejecting  landlord. 
In  this  case,  there  is  no  such  question,  the 
title  of  the  ryot  being  fully  admitted,  the  de- 
fendant's answer  being  in  this  suit,  as  in  the 
previous,  that  the  ryot  had  granted  him  a 
lease  and  so  assigned  to  him  a  portion  of  his 
interest  in  the  land — that  constituting  a  valid 
answer  to  the  first  suit  as  well  as  the  second. 
It  seems  to  me  that  when  the  Collector 
had  with  complete  jurisdiction  once  tried 
the  suit,  to  suffer  the  plaintiff  to  raise  the 
same  issue  again  in  the  Civil  Court  would 
entirely  frustrate  the  intention  of  the  Legisla- 
ture as  expressed  both  in  Section  23,  Act  X. 
of  1859,  and  in  Section  2  of  the  Civil  Proce- 
dure Code. 

It  was  contended  by  the  special  respondent 
that  the  plaj^iff  in  the  first  suit  had  merely 
complaftiea  of  an  illegal  dispossession  by  his 
landlord,  whereas  in  the  second  suit  he  re- 
ferred in  his  plaint  to  the  pretended  sub- 
lease set  up  by  the  defendant,  and  that  in  this 
way  the  question  to  be  tried  was  varied.  I 
think  that  the  plaintiff,  whether  in  the  Col- 
lector's Court  or  in  the  Civil  Court,  would 
have  to  recover  upon  his  own  title  and  could 


neither  conclusively  say  what  the  defendani's 
title  was,  nor  by  a  statement  of  that  title 
alter  the  nature  of  the  suit.  It  is  manifest 
that  this  suit  was  not.  by  mistake  brought  lo 
the  Collector's  Court,  and  dismissed  by  the 
Collector  as  one  beyond  his  competency  to 
try,  nor  one  which  the  Collector  could  try 
partly  and  inconclusively  so  that  it  was  ne- 
cessary to  resort  to  the  Civil  Court  for  a  com- 
plete  and  binding  decision;  but  the  plaint- 
iff being  unsuccessful  in  the  Collector's  Coort 
has  thought  fit  to  repeat  his  experiment 
in  the  Civil  Court.  The  special  appeal  is 
allowed,  and  the  judgment  of  the  Lower  Ap- 
pellate Court  is  reversed  with  cost«. 
Glover^  J. — I  concur. 


The  28th  August  1868. 

Present : 

The  Honble  H.  V.  Bayley  and  A.  G.  .Mac- 
pherson,  Judges, 

Mortgage  —  Foreclosure  proceedings  —  Con- 
struction of  a  compromise  —  Cross  appeal 
against  co-respondent--Sectton  348,  Act  VIII., 
1859. 

Special  Appeal  from  a  decision  passed  by  Ike 
Principal  Sudder  Ameen  of  Jessore.  daied 
the  yth  August  r86y,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District,  dated 
the  i2th  February  1S66, 

Goonomonee  Dossia  (one  of  the  Defendants), 

Appellant, 

versus 

Parbulty  Dossia  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Oopendur  Ch under  Ghose  for 
Appellant. 

Mr,  y.  S.  Rochfort  and  Baboo  Romesh    ' 
Chunder  Mi  tier  for  Respondents^. 

A  mortgage-debt  not  havlngf  been  paid  off  on  the  dafc 
on  which  it  was  payable,  notice  of  foreclosure  was  issued 
and  served.  During  the  currency  of  the  year  of  grace, 
the  mortgagor  and  mortgagee  having  come  to  ao  ar- 
rangement, filed  petitions  in  Court  m  the  forcclosuitN 
proceedings,  setting  forth  that  part  payment  bad  b(«n 
accepted,  and  that  the  rest  of  the  debt  would  be  paid  witk 
interest  on  the  date  of  the  expiry  of  the  year  of  grace, 
failing  which  the  sale  should  oecomc  absolute. 

Hbld  that  it  was  not  the  intention  of  the  parties 
to^ubstitute  a  new  contract  for  the  one  under  which  the 
notice  of  foreclosure  issued,  or  that  the  proceedings 
should  be  allowed  to  drop. 

If  a  decree  is  passed  partly  in  favor  of,  and  partly 
against,  a  plaintiff,  atd  one  of  the  defendants  alone  ap- 
peals as  against  the  decree  in  favor  of  the  plaintiff,  mak- 
ing a  co-defendant  a  respondent,  there  is  no  reason  why 
the  latter  should  appearor  interest  himself  in  the  resalt; 
nor  why  the  plaintiff  should  be  allowed  at  the  bearish 
to  raise  objections  to  his  suit  having  been  dismisicd 
against  the  other  defcndantv 
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Macphet'san,  J, — ^The  main  question  in  this 
case  was  whether  certain  foreclosure-proceed- 
ings taken  by  the  respondents  were  sufficient. 
The  salt  is  for  possession  as  upon  the  fore- 
closure of  a  mortgage.     The  mortgage-debt 
vas,  according  to  the  terms  of  the  mortgage - 
contract,  re- payable  on  the  i3ih  Magh  1266. 
The  debt  not  being  paid  off,  the  mortgagee,  on 
■tijc5ih  Joyst  1267,  issued  notice  of  foreclo- 
.snre,  which  notice  was  served  upon  the  mort- 
igagoron  the  12th  Joyst. 

According  to  the  practice  of  the  Courts  which 
prevailed  until  within  the  last  few  weeks,  the 
year  of  grace  was  reckoned  from  the  date  of 
the  notitication.  A  Full  Bench  of  this  Court 
has  recently  decided  that  the  year  of  grace  is 
to  be  counted,  not  from  the  date  of  the  notice, 
but  of  the  service  of  the  notice ;  but,  accord- 
ing to  the  old  practice,  the  year  of  grace  in 
this  case  would  have  expired  on  the  5th  Joyst 
1268.  During  the  currency  of  the  year  of 
grace,  and  on  the  6ih  Bhadro  1267,  the  mort- 
gagor and  mortgagee  having  come  to  an 
arrangement,  both  filed  petitions  in  Court  in 
the  foreclosure-proceedings.  Their  petitions 
sabstantially  agree,  and  they  profess  to  set 
iorih  ihe  arrangement  which  had  been  come 
to.  The  mortgagor  in  her  petition  says  in 
effect :  **  I  not  having  paid  the  whole,  &c., 
"  within  the  stipulated  period,  notice  was 
•*  served  on  me ;  therefore  it  is  agreed  upon 
*•  between  us  that,  I  not  being  able  to  pay 
'•  all  that  is  due,  I  have  paid  Rupees  690  out 
''of  the  total  of  Rupees  1,272;  and  I  will 
"  pay  the  remaining  Rupees  562  on  the  5th 
*•  Joyst  with  interest.  If  I  do  not  pay  that 
•'  sum  within  the  time,  then  the  sale  of  that 
"  mehal  shall  become  absolute^  no  one  of  my 
"  heirs,  dc,  shall  make  any  objection,  &c." 

It  is  contended  that  the  effect  of  this 
arrangement  of  the  6th  Bhadro  was  to  super- 
sede the  original  mortgage-contract  altoge- 
ther, anfl  (so  far  as  the  balance  of  Rupees  562 
was  concerned)  to  substitute  an  entirely  new 
contract ;  and  it  is  urged  that,  a  new  contract 
*>eing  thus  entered  into,  the  old  one  was  ac 
an  end,  and  the  proceedings  of  foreclosure 
token  under  the  old  contract  were  of  no  value 
or  effect  as  regards  the  balance  of  Rupees  562. 
The  appellant,  in  fact,  contends  that  the  pre- 
sent suit  for  possession  will  not  lie,  because 
there  have  been  no  proceedings  of  foreclo- 
sure taken  with  reference  to  the  alleged  new 
contract  of  6th  Bhadro  i267:^ 

No  doubt,  if  the  arrangement  of  the  6ih 
Bhadro  had  the  effect  of  substitutinc"  a  new 
contract  for  the  original  contract,  the  conse- 
quence contended  for  by  the  appellaht  would 


necessarily  follow.  But  I  think  that,  upon  | 
right  construction  of  the  petitions  filed  by  the 
parties,  it  is  evident  there  was  no  intention 
to  substitute  an  entirely  new  contract  for  the 
one  under  which  the  notice  of  foreclosure 
issued ;  and  that  all  that  the  parties  meant 
was  to  declare  that  a  payment  in  part  was 
made  and  accepted  theUy  and  that  the  balance 
would  be  paid  and  accepted  upon  the  day 
which  both  the  parties  believed  to  be  the  date 
of  the  expiry  of  the  year  of  grace.  I  think 
it  was  no  part  of  the  intention,  either  of  the 
appellant  or  of  the  mortgagee,  that  the  pro- 
ceedings towards  foreclosure  should  be  allow- 
ed to  drop,  or  that  the  year  of  grace  should 
not  e.xpire  finally  upon  the  5th  Joyst. 

With  merely  these  petitions  before  us,  it  is 
not  easy  to  see  what  particular  benefit  accru- 
ed to  the  mortgagor  from  entering  into  this 
arrangement,  for,  as  the  year  of  grace  could 
not  possibly  expire  before  the  5th  Joyst  1  268, 
she  might,  if  she  chose,  without  any  such 
arrangement  as  that  which  she  entered  into  on 
the  6th  Bhadro,  have  deferred  paying  off  the 
mortgage- debt  till  the  last  day  of  the  year  of 
grace. 

It  may,  however,  be  that,  by  paying  Ru- 
pees 690  at  once,  she  escaped  the  liability  for 
the  interest  on  that  sum,  and  it  may  also  be 
(although  I  do  not  say  it  was  so  in  fact)  that 
some  other  benefit  accrued  to  her  from  the 
arrangement.  Whether  there  was  or  was 
not  any  direct  benefit  to  her,  it  is,  in  my 
opinion,  clear  that  all  that  she  meant  was  to 
pay  down  Rupees  690  at  once,  and  declare 
distinctly  her  intention  of  paying  Rupees  562 
on  the  day  that  the  year  of  grace  expired. 
The  mortgagee's  object  proba.bly  was  to  give 
notice  to  the  Court  that  he  accepted  the  Ru- 
pees 690  without  prejudice  to  his  right  to 
proceed  as  regards  the  562  rupees;  and  he 
had  good  reason  for  giving  some  such  notice 
to  the  Court,  because,  if  he  had  taken  a  part- 
payment  without  specially  saying  that  he 
did  so  without  prejudice,  it  might  have  been 
a  very  serious  question  whether,  by  accepting 
the  690^  rupees,  he  had  not  waived  his  right 
to  proceed  further  under  the  foreclosure. 

Putting  this  construction  upoa  the  trans- 
action of  the  6ih  Bhadro  1267,  aSK*  holding 
that  the  old  contract  remained  unaffected,  I 
think  that  the  fore  closure- proceedings  were 
sutlicient,  and  therefore  the  objection  of  the 
appellant  fails. 

In  cross-appeal.  Baboo  Romesh  Chunder 
Mitter  objects  to  the  decision  of  the  Lower 
Court,  on  the  ground  that,  whereas  the  mort- 
gage professed  to  be  one  of  16  annas,  and  the 
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njaintiflf  was  entitled  to  the  i6  annas,  the 
Lower  Court  has  only  given  him  a  decree  for 
ID  annas. 

It  appears  that  ihe  mortgagor  is  a  certain 
widt)w  named  Goono  Monee,  and  that,  after 
the  mortgage,  the  reversionary  heirs  of  a 
younger  brother  of  Goono  Monee's  husband, 
persons  who  succeeded  in  reversion  as  heirs 
upon  the  death  of  the  younger  brother's 
widow  Doya  Moyee,  sued  Goono  Moriee, 
claiming  h^lf  of  the  property  as  having  be- 
longed to  the  younger  brother.  It  would, 
further,  appear  that  Goono  Monee  compro- 
mised that  claim  by  giving  up  a  6-annas 
share  of  the  property  to  the  claimants.  When 
the  plaintiff  instituted  the  present  suit  to 
get  possession  of  the  property  as  on  foreclo- 
sure of  the  mortgage,  he  made  only  the 
mortgagor  Goono  Monee  a  defendant.  But 
the  claimants  to  whom  she  had  given  up 
the  6-annas  under  the  compromise  were 
subsequently  added  as  defendants ;  and  the 
Lower  Appellate  Court,  apparently  consider- 
ing the  plaintiff  bound  by  the  compromise, 
gave  the  plaintiff  a  decree  for  only  a  lo-annas 
share  of  the  property  mortgaged. 

Baboo  Romesh'  Chunder  Mitter  contends 
that  the  Lower  Appellate  Court  was  wrong, 
inasmuch  as  the  suit  brought  against  Goono 
Monee  by  the  heirs  of  the  younger  brother 
of  her  husband  was  no  evidence  against  the 
plaintiff,  as  he  was  not  a  party  to  that  suit. 
It  may  be  that  this  is  so,  but  we  think  that 
the  mortgagee  cannot  be  heard  to  take  the 
objection  now  by  way  of  cross-appeal  under 
the  circumstances  under  which  this  case  comes 
before  us.  The  mortgagee  having  been 
plaintiff  in  the  Court  beiow,  and  the  claim- 
ants of  the  6-annas  share  being  defendants, 
and  the  plaintiff's  suit  as  regards  the  six 
annas  being  dismissed,  it  was  for  the  plaint- 
iff to  appeal  against  the  decree  of  the  Lower 
Court,  if  he  was  dissatisfied  with  it.  He  did 
not  appeal,  and  the  only  person  who  did  so 
was  the  mortgagor,  who  appealed  in  respect 
of  the  lo-annas  share  for  which  the  plaintiff 
obtained  a  decree.  The  claimants  of  the  6- 
annas  share  have  been  made  respondents,  but 
have  not  appeared  in  this  appeal.  It  has 
been  repejifedly  decided  {see  VII.  Weekly 
Repo^ffeI^page  39)  that  a  respondent  cannot 
be  heard  by  way  of  cross-appeal  under  Sec- 
tion 348,  Aft  Vlll.  of  1859,  as  against  a  co-re- 
spondent ;  and  for  this  rule  there  are  very 
substantial  reasons.  The  object  of  Section 
348  is  merely  to  ensure  justice  being  done 
between  the  immediate  parties  to  an  appeal, 
who  are  contending  before  the  Appellate 
Court. 


If  a  decree  is  passed  partly  in  favor  of,  and 
parUy  against,  a  plaintiff,  as  rn  the  present 
instance,  it  may  well  be  that  one  defendant 
is  dissatisfied  with  the  judgment,  and  wishes 
to  appeal ;  while  the  other  defendant  is  per- 
fectly  satisfied,  and  does  not  wish  to  appeal. 
If  the  dissatisfied  defendant  alone  appeals, 
seeking  relief  as  against  the  decree  which  the 
plaintiff  has  obtained,  his  making  the  other 
defendant  a  respondent  is  no  reason  why  the 
latter  should  appear  or  interest  himself  in  any 
way  in  the  result  of  the  appeal.  Nor  because 
one  defendant  appeals  against  a  decree  which 
the  plaintiff  has  obtained  against  him  is  that 
any  reason  why  the  plaintiff,  who  has  not 
himself  appealed,  should  be  allowed  at  the 
hearing  to  raise  objections  to  his  suit  having 
been  dismissed  as  against  another  defendant. 

It  is  quite  unreasonable  to  construe  Section 
348  in  such  a  manner  as  to  make  it  absolutely 
requisite  for  every  body  who  has  been  made, 
properly  or  otherwise,  a  respondent,  to  appear, 
even  although  he  has  nothing  to  say  against 
the  claim  of  the  appellant,  merely  in  order 
that  he  may  be  present  to  support  the  judgment 
of  the  Lower  Court  so  far  as  it  was  favorable 
to  himself,  against  any  objection  which  may 
possibly  be  taken  at  the  hearing  of  the  appeal 
by  the  plaintiff,  who  has  never  chosen  to  give 
notice  of  his  intention  to  ask  the  Court  to 
interfere  with  the  decree  of  the  Lower  Court. 

I  think,  on  the  whole,  the  defendant's  ap- 
peal ought  to  be  dismissed  with  CDsts,  and 
that  the  plaintiff's  cross-appeal  ought  also  to 
be  dismissed. 

Bay  ley,  J. — I  concur. 


The  28th  August  1868, 

Present : 

The  Hon'ble  J.  B.  Fhear  and  C.  Hobhouse, 

Judges. 

Joint  Hindoo  family — Purchase  by  a  member- 
Presumption. 

Case  No.  867  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Principal  Sudder  Ameen  of 
Dacca,  dated  the  loth  January  1868,  re- 
versing a  decision  of  the  Moonsiff  of  Naram- 
gunge,  dated  ihe  23rd  March  i86y. 

Kisto  Chun4er  Kurmokar  and  others 
(Plaintiffs),  Appellants, 

versus 

Ruorhoonath  Kurmokar  and  others 
(Defendants).  Respondents, 
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Baboos  Chunder Madhub  Ghose^Xi^  Athoolosh 

Chatierjee  for  Appellants. 

Baboos  Romesk  Chunder  Miller  and  Nubo 

Kishen  Mookerjee  for  Respondents. 

Where  property  is  purchased  by  a  member  of  a  joint 
liiodoo  family,  the  fact  of  his  living  jointly  or  in 
commensality  with  others  affords  no  presumption  as 
to  the  source  of  the  purchase-money. 

Phear,  J, — 1  think  that,  on  the  judgment 
of  the  Lower  Appellate  Court,  the  decree  of 
that  Court  ought  to  have  been  given  in  favor 
of  the  plaintiffs.  The  Principal  Sudder 
Ameen  finds  that  the  property  was  acquired 
in  the  name  of  the  plaintiff's  grandfather. 
He  also  finds — indeed,  it  is,  as  I  understand, 
admitted  by  the  other  side — that  there  is 
possession  (of  4  anna^  at  least)  on  the  part 
of  the  plaintiffs  at  the  present  time,  excepting 
so  far  as  it  was  disturbed  By  the  decision  in 
the  Revenue  Court.  There  is  also  the  find- 
ing that,  according  to  the  documentary  evi- 
dence, Modun  Mohun,  father  of  one  set  of  the 
plaintiffs,  was  in  possession  of  the  howalah 
at  an  antecedent  time;  and  against  this 
there  is,  as  I  understand  the  case,  absolutely 
no  evidence  at  all  to  show  that  the  right 
which  primd  facie  appears  to  belong  to  the 
plaintiffs  and  their  ancestors  was  rebutted, 
and  that  the  defendants  were  entitled  either 
to  a  share  of  the  property  or  to  the  whole  of 
the  property  as  against  the  plaintiffs.  The 
alleged  admission  of  Modun  Mohun  really 
amounts  to  nothing.  It  is  a  mere  statement 
that  his  brothers  were  jointly  with  himself 
possessors  of  a  certain  howalah,  which  he 
does  not  name  or  describe  in  any  way,  and 
which  cannot  otherwise  than  by  conjecture 
be  identified  with  the  howalah  in  dispute. 

The  Principal  Sudder  Ameen  considered 
that  it  lay  upon  the  plaintiffs,  not  only  to  show 
that  the  property  stood  in  the  name  of  their 
grandfather,  and  to  show  a  possession  and 
enjoyment  of  the  property  on  behalf  of  them- 
selves and  their  predecessors,  but  further  to 
show  that  the  property  was  acquired  by  their 
grandfather  out  of  his  own  funds  as  distin- 
guished from  the  funds  of  the  family.  It  seems 
to  me  that  the  Principal  Sudder  Ameen  was 
wrong  in  this  view.  The  plaintiffs  and  the 
defendants  are  certainly  not  now  members  of 
one  joint  family.  I  believe  that  there  is 
nothing  in  the  evidence  to  indicate  that,  when 
the  plaintiff's  grandfather  apparently  ac- 
quired this  property,  he  and  his  brothers  (the 
defendants'  ancestors)  formec?  a  joint  family. 
But,  even  assuming  that  they  were  at  that 
time  thus  living  joint,  I  do  not  think  that  that 
fact  alone  affects  the  force  of  the  title-deeds 
as  evidence  of  ownership.  In  my  bpinion. 
it  has  more  than  once  in  effect  been  laid  down 
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by  this  Court  that  thiere  is  no  presumption 
as  to  the  source  of  the  funds  which  constltut-* 
ed  the  purchase-money,  arising  merely  from 
the  circumstance  that  the*  person  in  whose 
name  the  property  was  acquired  was  living 
jointly  or  in  commensality  with  others.  I 
have  on  other  occasions  explained  what  I 
conceived  to  be  the  two  presumptions  which 
are  made  with  regard  to  the  conlinualion  of 
joint  property  and  joinl  living,  but  I  do  not  | 
understand  that  any  presumption  arises  by 
law  against  the  plaintiff's  title  merely  on  the 
ground  of  his  having  been,  at  the  time  of  the 
purchase,  a  member  of  a  joint  family. 

Under  the  circumstances  which  the  Princi- 
pal Sudder  Ameen  has  found  to  exist  in  this 
case,  as  I  have  already  said,  I  think  that  the 
judgment  of  the  Lower  Appellate  Court  ought 
to  have  led  to  a  decree  in  favor  of  the  plaintiff's. 
Accordingly,  I  would  reverse  the  decision  of 
the  Lower  Appellate  Court,  and  confirm  the 
decision  of  the  first  Court,  with  costs  both 
here  and  in  the  Court  below. 

Hobhouse,  J, — I  agree  in  the  decision  of 
Mr.  Justice  Phear  that  the  decree  should  hav^ 
been  in  favor  of  the  appellant  to  this  Court, 
main?y  for  the  reasons  that  he  has  given. 
And  my  judgment  is  so  far  a  stronger  judg- 
ment than  his,  that  I  hold  that  it  was  not  the 
intention  of  the  Court  below  to  find  that 
Modun  Mohun  Kurmokar  was  in  possession 
under  the  bundobustee  papers  which  are  al- 
luded to  by  the  Lower  Court;  still  I  think 
that,  for  the  reasons  given,  the  decree  of  the 
Lower  Court  ought  to  be  reversed. 


The  28th  August  1868. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhousc, 

Judges. 

Res  adjudicAta>-Secti<m  84,  Act  XX.,  1866. 

Case  No.  863  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Chittagong,  dated  the  gth  January 
1 868,  modifying  a  decision  oftkeMoonsiff 
of  that  District y  dated  the  27th  jiine^i86'/. 

Ram  Chunder  Paul  (one  of  the  Defendants), 

Appellant, 

versus 

Becharam  Dey  (Plaintiff),  Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 
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njaintiff  was  entitled  to  the  i6  annas,  the 
Lower  Court  has  only  given  him  a  decree  for 
lo  annas. 

It  appears  that  the  mortgagor  is  a  certain 
widbw  named  Goono  Monee,  and  that,  after 
the  mortgage,  the  reversionary  heirs  of  a 
younger  brother  of  Goono  Monee's  husband, 
persons  who  succeeded  in  reversion  as  heirs 
upon  the  death  of  the  youngier  brother's 
widow  Dova  Movee,  sued  Goono  Moriee, 
claiming  h^lf  of  the  property  as  having  be- 
longed to  the  younger  brother.  It  would, 
further,  appear  that  Goono  Monee  compro- 
mised that  claim  by  giving  up  a  6-annas 
share  of  the  property  to  the  claimants.  When 
the  plaintiff  instituted  the  present  suit  to 
get  possession  of  the  property  as  on  foreclo- 
sure of  the  mortgage,  he  made  only  the 
mortgagor  Goono  Monee  a  defendant.  But 
the  claimants  to  whom  she  had  given  up 
the  6-annas  under  the  compromise  were 
subsequently  added  as  defendants ;  and  the 
Lower  Appellate  Court,  apparently  consider- 
ing the  plaintiff  bound  by  the  compromise, 
gave  the  plaintiff  a  decree  for  only  a  lo-annas 
share  of  the  property  mortgaged. 

Baboo  Romesh  Chunder  Mitter  contends 
that  the  Lower  Appellate  Court  was  wrong, 
inasmuch  as  the  suit  brought  against  Goono 
Monee  by  the  heirs  of  the  younger  brother 
of  her  husband  was  no  evidence  against  the 
plaintiff,  as  he  was  not  a  party  to  that  suit. 
It  may  be  that  this  is  so,  but  we  think  that 
the  mortgagee  cannot  be  heard  to  take  the 
objection  now  by  way  of  cross-appeal  under 
the  circumstances  under  which  this  case  comes 
before  us.  The  mortgagee  having  been 
plaintiff  in  the  Court  beiow,  and  the  claim- 
ants of  the  6-annas  share  being  defendants, 
and  the  plaintiff's  suit  as  regards  the  six 
annas  being  dismissed,  it  was  for  the  plaint- 
iff to  appeal  against  the  decree  of  the  Lower 
Court,  if  he  was  dissatisfied  with  it.  He  did 
not  appeal,  and  the  only  person  who  did  so 
was  the  mortgagor,  who  appealed  in  respect 
of  the  lo-annas  share  for  which  the  plaintiff 
obtained  a  decree.  The  claimants  of  the  6- 
annas  share  have  been  made  respondents,  but 
have  not  appeared  in  this  appeal.  It  has 
been  repMfedly  decided  {see  VII.  Weekly 
Reporffei^age  39)  that  a  respondent  cannot 
be  heard  by  way  of  cross-appeal  under  Sec- 
tion 348,  Aft  Vlll.  of  1859,  as  against  a  co-re- 
spondent ;  and  for  this  rule  there  are  very 
substantial  reasons.  The  object  of  Section 
348  is  merely  to  ensure  justice  being  done 
between  the  immediate  parties  to  an  appeal, 
who  are  contending  before  the  Appellate 
Court. 


If  a  decree  is  passed  partly  in  favor  of,  and 
parlly  against,  a  plaintiff,  as  ?h  the  present 
instance,  it  may  well  be  that  one  defendant 
is  dissatisfied  with  the  judgment,  and  wishes 
to  appeal  j  while  the  other  defendant  is  \kx* 
fectly  satisfied,  and  does  not  wish  to  appeal. 
If  the  dissatisfied  defendant  alone  appeals, 
seeking  relief  as  against  the  decree  which  tbe 
plaintiff  has  obtained,  his  making  the  cHher 
defendant  a  respondent  is  no  reason  why  tbe 
latter  should  appear  or  interest  himself  in  any 
way  in  the  result  of  the  appeal.  Nor  because 
one  defendant  appeals  against  a  decree  which 
the  plaintiff  has  obtained  against  hiro  is  that 
any  reason  why  the  plaintiff,  who  has  not 
himself  appealed,  should  be  allowed  at  the 
hearing  lo  raise  objections  to  his  suit  having 
been  dismissed  as  against  another  defendant. 

It  is  quite  unreasonable  to  construe  Section 
348  in  such  a  manner  as  to  make  it  absoluielT 
requisite  for  every  body  who  has  been  made, 
properly  or  otherwise,  a  respondent,  to  appear, 
even  although  he  has  nothing  to  say  against 
the  claim  of  the  appellant,  merely  in  order 
that  he  may  be  present  to  support  the  judgment 
of  the  Lower  Court  so  far  as  it  was  favorable 
to  himself,  against  any  objection  which  maj 
possibly  be  taken  at  the  hearing  of  the  appeal 
by  the  plaintiff,  who  has  never  chosen  to  give 
notice  of  his  intention  to  ask  the  Court  to 
interfere  with  the  decree  of  the  Lower  Court. 

I  think,  on  the  whole,  the  defendant's  ap- 
peal ought  to  be  dismissed  with  cDsts,  and 
that  the  plaintiff's  cross- appeal  ought  also  to 
be  dismissed. 

Bayley,  J. — I  concur. 


The  28th  August  186S. 

Present : 

The  Hon'ble  J.  B.  Fhear  and  C.  Hobhou$e, 

Judges. 

Joint  Hindoo  family — Purchase  by  a  member- 
Presumption. 

Case  No.  867  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Principal  Sudder  Ameen  of 
Dacca,  dated  the  loth  January  1868,  re- 
versing a  decision  of  the  Afoonsiff  of  Naram- 
gunge,  dated  the  2jrd  March  rSoj, 

Kisto  Chun4er  Kurmokar  and  others 
(Plaintiffs),  Appellants, 

versus 

m 

Ru|jhoonath  Kurmokar  and  others 
(Defendants),  Respondents, 
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BtAoos  Chunder  Madhub  GhoseKXid  A^ootosh 

ChatUrjee  for  Appellants. 
habo9$  Romesh  Chundtr  Miiier  and  Nubo 
Kishen  Mookerjee  for  Respondents. 

Where  property  is  purchased  by  a  member  of  a  joint 
inidao  family,  the  fact  of  his  living  jointly  or  in 
commensality  with  others  affords  no  presumption  as 
to  the  source  of  the  purchase-money. 

Phear,  J, — I  think  that,  on  the  judgment 
of  the  Lower  Appellate  Court,  the  decree  of 
that  Court  ought  to  have  been  given  in  favor 
of  the  plaintiffs.  The  Principal  Sudder 
Ameen  finds  that  the  property  was  acquired 
in  the  name  of  the  plaintiff's  grandfather. 
He  also  finds — indeed,  it  is,  as  I  understand, 
admitted  by  the  other  side — that  there  is 
possession  (of  4  anna^  at  least)  on  the  part 
of  the  plaintiffs  at  the  present  time,  excepting 
so  far  as  it  was  disturbed  By  the  decision  in 
the  Revenue  Court.  There  is  also  the  find- 
ing that,  according  to  the  documentary  evi- 
dence, Modun  Mohun,  father  of  one  set  of  the 
plaintiffs,  was  in  possession  of  the  howalah 
at  an  antecedent  time ;  and  against  this 
there  is,  as  I  understand  the  case,  absolutely 
tK)  evidence  at  all  to  show  that  the  right 
which  primd  facie  appears  to  belong  to  the 
plaintiffs  and  their  ancestors  was  rebutted, 
and  that  the  defendants  were  entitled  either 
to  a  share  of  the  property  or  to  the  whole  of 
the  property  as  against  the  plaintiffs.  The 
sieged  admission  of  Modun  Mohun  really 
unounts  to  nothing.  It  is  a  mere  statement 
that  his  brothers  were  jointly  with  himself 
possessors  of  a  certain  howalah,  which  he 
does  not  name  or  describe  in  any  way,  and 
vhich  cannot  otherwise  than  by  conjecture 
be  identified  with  the  howalah  in  dispute. 

The  Principal  Sudder  Ameen  considered 
that  it  lay  upon  the  plaintiffs,  not  only  to  show 
that  the  property  stood  in  the  name  of  their 
grandfather,  and  to  show  a  possession  and 
enjoyment  of  the  property  on  behalf  of  them- 
selves add  their  predecessors,  but  further  to 
s^  that  the  property  was  acquired  by  their 
grandfather  out  of  his  own  funds  as  distin- 
guished from  the  funds  of  the  family.  It  seems 
u>  me  that  the  Principal  Sudder  Ameen  was 
wrong  in  this  view.    The  plaintiffs  and  the 
defemiants  are  certainly  not  now  members  of 
one  joint  family.     I   believe  that    there  is 
^J^binginthe  evidence  to  indicate  that,  when 
the  plaintiff's    grandfather    apparently    ac- 
Jjired  this  property,  he  and  his  brothers  (the 
pendants'  ancestors)  formec?  a  joint  family. 
^  even  assuming  that  they  were  at  that 
|»«ie  thus  living  joint,  I  do  not  think  that  that 
fact  ^e  affects  the  force  of  the  title-deeds 
.•*^<i«ncc  of  ownership.    In  my  bpinion, 
t^  has  more  than  once  in  effect  been  laid  down 

Vol  Z, 


by  this  Court  that  thiere  is  no  presumption 
as  to  the  source  of  the  funds  which  constLtut-* 
ed  the  purchase-money,  arising  merely  from 
the  circumstance  that  the  person  in  whose 
name  the  property  was  acquired  was  living 
jointly  or  in  commensality  with  others.  I 
have  on  other  occasions  explained  what  I 
conceived  to  be  the  two  presumptions  which 
are  made  with  regard  to  the  coniinuaiion  of 
joint  property  and  joint  living,  but  I  do  not 
understand  that  any  presumption  arises  by 
law  against  the  plaintiff's  title  merely  on  the 
ground  of  his  having  been,  at  the  time  of  the  | 
purchase,  a  member  of  a  joint  family. 

Under  the  circumstances  which  the  Princi- 
pal Sudder  Ameen  has  found  to  exist  in  this 
case,  as  I  have  already  said,  I  think  that  the 
judgment  of  the  Lower  Appellate  Court  ought 
to  have  led  to  a  decree  in  favor  of  the  plaintiff's. 
Accordingly,  I  would  reverse  the  decision  of 
the  Ix>wer  Appellate  Court,  and  confirm  the 
decision  of  the  first  Court,  with  costs  both 
here  and  in  the  Court  below. 

Hobkouse,  7. — I  agree  in  the  decision  of 
Mr.  Justice  Phear  that  the  decree  should  hav^ 
been  in  favor  of  the  appellant  to  this  Court, 
main?y  for  the  reasons  that  he  has  given. 
And  my  judgment  is  so  far  a  stronger  judg- 
ment than  his,  that  I  hold  that  it  was  not  the 
intention  of  the  Court  below  to  find  that 
Modun  Mohun  Kurniokar  was  in  possession 
under  the  bundobustee  papers  which  are  al- 
luded to  by  the  Lower  Court;  still  I  think 
that,  for  the  reasons  given,  the  decree  of  the 
Lower  Court  ought  to  be  reversed. 


The  28th  August  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Ilobhouse, 

Judges, 

Res  adjudicata— Section  84,  Act  XX.,  1866. 

Case  No.  863  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Chittagong,  dated  the  gth  January 
1868,  modifying  a  decision  of  tke^foomiff 
of  that  District,  dated  the  27  th  fithe^t^Oj. 

Ram  Chunder  Paul  (one  of  the  Defendants), 

Appellant^ 

versus 

Becharam  Dty  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 
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Baboo  Sreenath  Banerjee  for  Respondent. 

A  suit  to  have  a  registered  kobalah  declared  fictitious 
and  void  as  a{^inst  plaintiff  was  held  to  disclose  no  g^ood 
cause  of  action,  sceingf  that,  on  a  petition  preferred 
according^  to  the  provisions  of  Section  84,  Act  XX.  of 
isdo,  a  competent  Court  had  already  decided  that  the  de- 
fendant was  entitled"  to  obtain  registration  of  the  deed. 

Phear,  7".— We  think  that  tlie  plaint,  as 
we  have  had  it  explained  to  us,  does  not 
disclose  a  good  c?tuse  of  action  against  the 
defendant.  The  plaintiff  simply  complains 
that  the  defendant  had  fabricated  a  certain 
kobalah  as  if  executed  by  the  plaintiff,  and 
has  obtained  registration  of  it ;  and  on  that 
ground  he  seeks  to  have  the  kobalah  declared 
fictitious  and  void  as  against  him.  But 
there  has  been  already  a  decision  of  a 
competent  Court  as  between  the  plaintiff 
and  ^the  defendant,  namely,  on  a  petition 
preferred  according  to  the  provisions  of 
-Section  84,  Act  XX.  of  1866,  and  by  this 
decision  it  has  been  declared  that  the  defend- 
ant was  entitled  to  obtain  registration  of 
this  deed.  So  that,  as  to  the  wrongful  act 
upon  which  the  plaintiff  in  this  suit  relies, 
it  has  been  already  declared  to  be  right  and 
proper  as  between  these  parties  by  a  compe- 
tent Court.  The  whole  foundation  of  the 
plaintiff's  suit  seems  to  us  to  fail  him.  It 
will  be  time  enough  for  him  to  bring  an 
action  against  the  defendant,  or  to  resist  an 
action  brought  by  the  defendant,  whenever 
he  is  really  hurt  by  this  document.  He 
cannot  now  complain  that  what  the  defend- 
ant has  done  is  wrongful  against  him.  We 
decree  the  appeal,  and  reverse  the  decision 
of  the  Lower  Appellate  Court  ^th  costs  of 
both  Courts. 


The  29th  August  1868. 
Preseni  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Rent  on  account  of  newly-formed  land— Notice 
under  Section  13,  Act  X.  of  1859— Interven- 
tion. 

Cases  Nos.  1040  and  1042  of  1868  under 
Act  X.  of  1859. 

Special  A^eah  from  a  decision  passed  by 
ike^  Officiating  Judge  of  Mooiskedabad^ 
dated  the  jist  December  J86y,  affirming 
a  decision  of  the  Deputy  Collector  of  that 
District,  dated  the  22nd  July  1868, 

Messrs.  Watson  and  -Co.  (Defendants), 

Appellants^ 

versus 

Neel  Kant  Sircar  and  another  (Plaintiffs); 

Respondents. 


Mr.  R.  T.  Allan  for  AppeHants. 
Baboo  Sreenath  Doss  for  Respondents. 

In  a  suit  "brought  by  a  zemindar  for  two  years'  rent 
on  account  of  newly* formed  land  %vhich  had  accreted  tu 
the  defendants'  oldiote,  but  had  bincediluviated,  whcje- 
in  the  Civil  Court  decreed  the  rent,  allowng-  defeodaots 
to  retain  possession  as  tenants--  Held  that  no  actict 
was  necessary  under  Section  13,  Act  X.  of  iS5i),bebre 
rent  could  be  demanded  by  the  zemindar  in  the  ca^. 

Held  also  that  Intervention  could  not  be  alUii^rd  n 
such  a  case,  as  no  question  could  arise  as  to  the  pen»wi 
to  whom  the  rents  of  previous  years  had  been  paid,  bo 
rents  having  been  previously  realized. 

Loch,  y.— This  suit  is  brought  by  the 
zemindar  Neel  Kant  Sircar  for  the  rcntd 
1270  to  Assin  1271  on  account  of  cerUia 
newly-formed  lands  which  accreted  la  the 
old  jote  lands  of  the  defendants,  but  which 
have  since  diluviated.  It  is  admitted  that 
they  were  in  existence  during  the  period  for 
which  rent  is  demanded. 

The  defendants,  Watson  and  Co.,  demur  as 
to  the  right  of  the  plaintiff  to  claim  ibc 
whole  rent,  alleging  that  a  moiety  is  payibk 
10  Monohurra  Dossee  from  whom  they  bold  a 
farm.  They  object  that  no  notice  of  demand 
of  rent  was  served  upon  them ;  they  object 
also  to  the  rates  at  which  rent  is  demanded, 
and  that  the  area  in  their  possession  is  uo- 
determined,  no  measurement  of  the  land 
having  taken  place. 

Monohurra  Dossee  intervened,  claiming  a 
moiety  of  the  rent  as  joint  proprietor  with 
Neel  Kant  Sircar ;  but  as  she  has  given  hef 
share  in  farm  to  Watson  and  Co.,  we  think 
the  Lower  Court  was  right  in  not  allowing 
her  to  intervene,  and  we  reject  her  appeal  10 
this  Court  with  costs. 

It  appears  that,  after  these  lands  had  ac- 
creted, the  zemindar  brought  a  suit  again^ 
Watson  and  Co.  to  evict  them,  ancl  to  get 
actual  possession  of  this  newly-formed  land. 
In- that  case  the  lai)ds  were  measured,  and 
the  Court  held  that  the  defendants  wtre 
entitled  to  retain  possession  as  tenants,  there- 
by indicating  the  right  of  the  zemindar  to 
claim  rent. 

The  Judge,  in  appeal,  has  given  a  decree 
for  the  rent  claimed  against  the  ddeml- 
ants,  who,  therefore,  come  up  in  special  ap- 
peal ;  and  thcf  urge  that,  before  a  demand 
for  rent  could  be  made  upon  them,  a  notice 
under  Section  13,  containing  the  ground  lof 
enhancement  as  prescribed  by  S^^^'*^  '(,' 
Act  X.,ci859,  should  have  been  served  up 
them. 
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We  do  not  ihink  that  the  Sections  quoted 
have  any  bearing  on  this  case.  The  lands 
are  admittedly  newly  formed,  for  which  no 
rem  has  heretofore  been  paid.  The  case 
contemplated  in  Section  13  is,  where  a  per- 
son has  been  paying  rent,  and  a  higher  rent 
is  demanded  under  one  or  other  of  the  grounds 
mentioned  in  Section  17.  The  right  of  the 
lemindar  to  demand  rent  is  clearly  to  be 


The  29th  August  186S. 

Present : 

The  Ilon'ble  G.  Loch  and  F.  A.  Glover, 

yudges.  . 

Intenrention— Joint  proprietorship— Right 

of  suit. 

Cases  Nos.  1041  and  1044  of  1868  under 
Aft  X.  of  1859. 


inferred  from  the  judgment  in  the  civil  suit    Speciai   Appeals  from  a  decision  passed  hy 

between  the  parties  above  referred  to.     The  '     '         '  "' 

defendants,  being  allowed  to  retain  possession 

of  the  lands  as  tenants,  must  have  clearly 

understood  that  they  were  liable  to  pay  rent ; 

and  it  does  not  seem  necessary,  under  the 

circamstances  of  this  case,  for  the  zemindar 

to  serve  a  notice  upon  them,  claiming  rent 

for  the  ase  and  occupation  of  the  land  before 

bringing  the  suit  for  rent.      Act  X.  does  not 

provide  for  a  case  of  this  kind. 

It  is  urged  that  Watson  and  Co.  hold  the 
lands  in  the  double  capacity  of  tenant  and 
farmer,  and,  in  the  latter  capacity,  they  are 
entitled  to  intervene.     But  in  this  suit  they 


ihe    Officiating   Judge  of  Moorshed(il>ad^ 
dated  the  31st  December   t86y,  affirming 
a    decision    of  the    Deputy    Collector    of 
that  District,  dated  the  22nd  July  i86*j, 

Messrs.  Watson  and  Co.  (Defendants), 

Appellants, 

versus 

Neel  Kant  Sircar  and  another  (Plaintiffs), 

Respondents, 

Mr.  R,  T,  Allan  for  Appellants. 
Baboo  Sreenath  Doss  for  Respondents. 


L.  J    •        1  1    f      J-    .^      ^..  ^^.,11         In  a  suit  for  rent  of  lands  held  by  defendants  as 

have  appeared  si  mply  as  defendants ;  nor  could    ^^^^^^^  j„  ^xz:xmWs  zemindary,  in  which  it  was  pleaded 

they  or  even    Monohurra   Dossce    appear  as  '  that  the  rent  was  not  due  solelv  to  plaintiff,  as  a  moiety 
an  Inlervenor  in  this  case,  because  no  ques-  j  was  payable  to  a  third  party  who  had  given  defendants 

..  1 J       •  .         V    *u  »     ^c  -V-..      a  farm  ol  her  share — Held  that  such  party  could  not 

t»On  could  arise  as  to  whom  the  rents  of  pre-     be  allowed  to  appear  as  an  intervenor  in  the  ?ase.  as  she 
vious  years   had   been    paid,  as   no   rents   on  >  had  made  over  to  the  defendants  her  right  to  collect  the 

account  of  these  lands  were  previously  real-  !  r«nts. 

i2e(j.  Held,  too,  that,  as  the  third  party  was  recoirnized  as 

I  joint  proprietor,  and  the  collections  were  made  in  the 
The  Lower  Appellate    Court  has  accepted  ■  joint  names' of  the  plaintiff  and  herself,  the  mere  pay- 
the  rates,    and    that    being    a   mailer   of    evi- 1  ment  of  the  rents  to  plaintiff's  sircar  could  not  entitle 
J  ^     ,         .    *     f        1        '.u     1  ..     ♦u:^     plamtift  to  sue  for  the  whole  rent  m  his  own  name. 

dence  cannot    be    mterfered    with    by    this  ^ 

Court  in  special  appeal.  Loch,  J. — Thk  zemindar  Neel  Kant  Sir* 

^,  ,         .     ,r    .  .      ,  car  sued  Messrs.  Watson  and  Co.  for  rent 

The  case   resolves    itself    into   a    simple  ^^^  ^^^^^  ^^^^  ^^.  ^^em  as  tenants  in   his 

demand  for  rent,  which  the  defendant  alleges    zemindary. 

is  not  wholly  payable  to  the  plaintiff.     The  '      jhe  defendants  pleaded  that  ihe  rent  was 

Lower  Appellate  Court  must  decide  this  point  ]  not  due  solely  to  the  plaintiff,  who  was  only 

It  is  clear  that  Monohurra  is  a  joint  owner  I  entitled   to  have  the  rent  he  claimed,   the 

of  the  property,  and  her  right  cannot   be  .  other  moiety  being  payable  to   Monohiirra 

ignored;  for  the  witness  called  by  plaintiff  i  Dossee. 

incase  No.  1041,  just  disposed  of,  acknow-       Monohurra  Dossee  intervened,  and  stated 


ledges  that  collections  are  made  anil  accounts 


that  she  had  a  right  to  a  moiety  of  the  rent 


,  ,         .  .    J  •    u       ^  •^•«*     from  Watson  and  Co.,  to  whom  she  had  given 

kept  and  receipts  drawn  up  in  her  name  joint-  ,  ^  ^^^^  ^^  j^^^  ^^^^^  ^^  ^^  ^^^^^^  ^ 

\y  with  that  of  the  plaintiff.  The  Judge,  jhe  Judge  held— and  we  think  properly- 
must,  therefore,  determine,  for  the  purpose  of  ^i^^t  Monohurra  could  not  be  aljoxved  to  ap- 
ihis  suit,  whether  plaintiff  is  entitled  to  the  j  pear  as  an  inlervenor  in  the  case^as  sk«  had 
whole  of  the  rent  demanded,  or  to  a  moiety,  \  made  over  her  right  to  collect  the  rents  from 


as  pleaded  by  the  defendant ;  for  if  the  defend- 
ant's averment  be  proved,^  plaintiff  cannot 
get  more  than  he  is  legally  entitled  to.    The 


the  tenants  to  Waison  and  Co.  We  confirm 
this  decision,  and  dismiss  the  appeal  of 
Monohurra  with  costs. 

Watson  and  (^o.  hold  the  land  in  the  two- 


case  is  remanded  for  the  determination  of  |  fQij  capacity  of  tenants  cultivating  the  lands 
this  point,  and  costs  of  this  appeal  will  follow  •  and  farmers  entitled  to  recover  the  rent  due 
the  result  of  the  trial.  *  to  their  lessor  Monohurra.     They  appear  in 

c 
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this  case,  however,  only  as  defendants,  and  and  obtained  a  decree,  in  appeal  it  wasobiecifdCor  the 
4*i«>r«»fnr^    thp    niii^QtiAn    hptw(>pn    the    nartie«    "*"**  ^^^^  ****'  pfaintilf  had  not  filed  any  evidence  to 

meretore  ine  question  oeiween  me  panics  |  p^^^^  ^j^^  ^j^^  ^^^^  ^^^^         ^^  ^^^  ^^^  ^^ 

tS    hmited   to   one    point,    viz,,    whether    the  ,  the  factory,  and  his  suit  was  dismissed. 

plaintiff  has  heretofore  realized  the  rents  he     .Held  that  plaintiff  ought  to  have  had  an  opfortunky 

now  claims  given  hint  of  adducing  the  requisite  proof. 

The  Judge  finds  on  the  evidence  that  the  Kemp,  7.— This  is  s  suit  to  recover  Rupees 
plaintiff  has  realized  the  whole  rent,  and  96.8-8  under  a  bond.  The  plaintiff  had  por* 
gave  him  a  decree.  1  chased  the  BhannaBaria  Concern  from  MesHrt. 

In  special  appeal,  it  is  contended  that  the  Wills  Earle  &  Co.,  or  rather  from  theOflidal 
rent  was  realized  in  the  names  of  Neel  Kaixt  Assignee  of  their  estate, 
and  Monohurra  jointly,  that  the  accounts  ;  Two  parties  were  made  defendants.  On- 
produced  by  the  servant  of  Neel  Kant  exhibit  ginally  the  suit  was  decided  ex-parie  against 
the  name  of  Monohurra  as  well  as  Neel  Kant,  |  Jamalooddeen  Khandkar  alone.  He  applied 
and  the  witness  called  by  plaintiff  to  prove  ,  under  the  provisions  of  Section  1x9  of  the 
his  allegation  admits  that  all  the  receipts  are  Code  of  Civil  Procedure,  and  the  case  was 
given  by  him  in  the  joint  names  of  Neel  Kant  revived,  and  a  decree  again  passed  against  i 
and  Monohurra,  though  he  pays  the  collec-    him  alone.  I 

tions  to  the  former.  This  contention  appears  it  does  not  appear  that  any  objection  was 
to  be  correct.  Monohurra  is  evidently  re- 1  taken  in  the  Court  of  first  instance  to  the  4 
cognized  as  a  joint  proprietor  of  the  estate,  right  of  the  plaintiff  to  sue  upon  the  bond  in 
and  the  collections  are  made  in  her  name ;  question.  For  the  first  time  this  objectioB 
and  though  the  witness  says  he  pays  the  I  was  raised  in  the  Lower  Appellate  Court,  and 
collections  to  Neel  Kant  Sircar,  this  pay-  the  plaintiff's  suit  was  dismissed,  because hehad 
ment  cannot  entitle  Neel  Kant  to  ignore  not  filed  any  evidence  to  prove  that  the  bond 
Monohurra,  and  sue  for  the  whole  rent  in  his  \  jn  question  formed  part  of  the  assets  of 
own  name.     We  think,  therefore,  that  the    the  factory  purchased  by  him.  ! 

case  should  go  back  to  the  Judge  to  ascer-  i  We  think  that  the  plaintiff  has  been  t^en 
tain  for  the  purposes  of  this  suit  what  is  the  ^  by  surprise,  and  he  ought  to  have  an  oppor- 
share  of  the  rent  to  which  Neel  Kant  is  mnity  given  him  of  pitting  that  the  bond  in 
entitled.    Costs  of  this  appeal  will  follow    question  formed  part  of  the  assets  of  the 

factory  purchased  by  him,  and  for  this  purpose 
1  we  remand  the  case  for  re-trial. 


the  result  of  the  suit. 


The  29th  August  1868.  I    J'  «PP«»'^.  that  Moulvie  Kubeerooddeoi, 

^  ^  who  was  heir  of  the  female  defendant  who 

Present :  j  ^^s  absolved  from  the  claim  of  the  plaintiff 

The  Hon'ble  F.  B.  Kemp  and  A.  G.  Mac- 1  by  the  first  Court,  although  no  appeal  wa« 

pherson.  Judges,  ,  filed  by  the  claim  of  the  plaintiff  as  against 

_ . .  ^.     ^    .     .     , .  ,  1  her,  has  been  unnecessarily  made  a  respondent 

Objection  first  raised  in  appeal.  j^  ^^^^  ^pp^^,      jjj^  ^^^^^  therefore,  most 

Case  No.  3125  of  1867.  l>e  paid  by  the  appellant. 

Special  Appeal  from   a  decision  passed  by  1 

the  Principal  Sudder  Ameen  of  Rajsha^  ,  1  he  31st  August  1868. 

hye,    dated   the    26th    August    iS6j,    re-  Present: 

versing    a    decision    0/    the     Officiating        The  Hon'ble  L.  S.  Jackson,  Tir/i^r. 

Sudder  Ameen  of  Fuona,  dated  the  2nd 

March  i86j.  Jurisdiction— -Remowal  of  a  pleader  firom  one 

Chunder  Coomar  Roy  (Plaintiff),  AppeUaniy 

versus 

Moulv^e  .xlAbeerooddeen    and  others  (De- 
fendants), Respondents. 


Court  to  another. 


Petition  af  Mahomed  Manaff,  pn^^H 
that  the  order  of  the  Judge  of  Purneah, 
transferring  him  from  Kishengunge  to  Gun* 
dwarah,  be  set  aside, 

Baboos  Sreenath  Boss  and  Bungshee  Dhur  ^     a  Zillah  Judge  has  no  authority  to  oblige  a  pkadcr 
Sein  for  Appellant.  |  to  leave  a  Court  ii^ which  he  has  been  practistiHTi  *"^ 

Mr.  R.  E.  Twidale  for  Respondents.        ' '°  ^"^"^ '°  *"^'*'^'- 

A  plaintift  who  had  purchased  a  factory  from  the  \  ,. '^uf' J"f  ^^.^^'*  T  l^'*'^^'''  fUTL 
Official  Assipee  sued  for  the  recovery  of  money  on  a  i  ^^  oblige  a  pleader  tO  leave  the  Coiirt  W 
bond  alleijed  to  have  lieen  an  asset  of  his  purchase,  '  which  h%  has  been  pracfising,  and  tO  piOCeM 
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to  another  Court.  The  paucity  or  the  ab- 
sence of  vakeels  in  that  other  Court  proba- 
bly arises  from  there  being  little  or  no  busi- 
ness, and  the  injury  inflicted  by  removing 
ihe  vakeel  from  the  place  where  he  had 
business,  to  a  place  where  he  would  perhaps 
fiod  *oiie,  is  very  serious,  and  is  wholly 
Bttwananted  by  law.  The  Judge  will  be 
diitcttd  to  withdraw  the  order  he  has  made, 
and  to  allow  the  petitioner  to  return  to  t,he 
C«rt  where  he  previously  practised. 


The  2nd  September  1.868. 
Present : 

The  f lon'ble  G.  Tjoch  and  Dwarkanaih 
y  Mitter,  Judges. 

I  Jonk  Hindoo  family— Acquired  property— Pre- 
amnption— Onus  protMuidi. 

Case  No.  1335  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhei,  dated  the  28th  Feb- 
ruary  iS68^  reversing  a  decision  of  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  ijih  May  i86y. 

Khelul  Chunder  Ghose  (Defendant), 
Appellant^ 

versus 

Koou)  Lall  Dhur  (Plaintiff),  Respondent. 

/taboo  lifotty  Lall  MooJierjee  for 
Appellant. 

Baboo  Gnsh  Chunder  Ghose  for 
Re8p>ondent. 

Wheie  the  purchaser  of  the  rights  and  interests  of  one 
iMoberof  a  Hindoo  family^  in  suin^  for  possession, 
riaimed  a  share  of  certain  property  which  had  been 
nrij^ioally  purdiasied  by  another  member,  on  the  gpround 
that  it  had  b^n  purchased  from  joint  funds  - 

I    Held  that,  before  it  could  be  p'resumq^  from  thefact 

I  of  the  meml>ers  havin]^  Hved  in  commensaHt)^  that  the 

propcfty  was  purchased  from  joint  funds,  plaintiff  was 

nound  to  show  that  there  were  joint  funds,  or  other 

'  anrestral  property,  from   which   such  funds  could  be 

vffffcd* 


Lock,  J, — It  appears  that  the  Judge  has 
tbrown  the  onus  o\  proof  on  the  wrong 
party.  He  required  the  defendant  to  prove 
that  the  property  fn  dispute  was  purchased 
by  Bholanath  out  of  his  own  means.  It 
appears  that  one  Bholanath  purchased  the 
properly  connected  with  this   case  *in   exe- 


cution of  a  decree.     His  rights  and  interests 
were   subsequently  sold  and  purchased  h)^ 
one  Unnoda,  who  sold  it  to  the  defendant. 
The  plaintiff  in  this  case  has  purchased  the 
rights  and  interests  of  Bhoyrubnaih,  a  bro- 
ther of  Bholanath,  in  this  property,  and  sued 
to  recover  possession  of  his  share.     The  first 
point  before  the  Lower  Court  was  whether 
the  property  was  the  sole  property  of  Bhola- 
nath,  or  the  joint  property  of  Bholanath, 
Bhoyrubnath,  and  Brojonath.    It  appears  to 
have  been  admitted  that  the  three  brothers, 
Bholanath,    Bhoyrubnath,    and    Brojonath, 
lived  in  commensality ;  and  the  Lower  Ap- 
pellate Court  has  considered  this  fact  suffi- 
cient to  warrant  the  presumption  of  Hindoo 
law  that  a  property  purchased  by  one  mem- 
ber of  a  family  was  purchased  for  the  bene- 
fit of  all  the  members,  without  ascertaining 
whether  there  was  any   ancestral  property 
from  which  funds  were  derived  for  the  pur- 
chase of  this  property,  and  he  has  required 
the  'defendant,  who  is  the  representative  of 
the  auction-purchaser  of  Bholanath's  share, 
to  prove  that  Bholanath  purchased  from  his 
separate  funds.    The   plaintiff,   respondent 
in  this  case,  alleges  that  the  property  was 
purchased  by  Bholanath  and  Bhoyrubnath 
from   joint    funds.     We  do   not,    however, 
find    that    any    evidence    has    been    given 
on   the  part  of  the  plaintiff  to  show  that 
there    were    other    properties    from    which 
the    funds  for  the   purchase  of   this   pro- 
perty could  have  been  derived ;  and  before 
calling  on  the  defendant,  as  the  Judge  has 
done,  to  prove  that  this  property  solely  be- 
longed to  Bholanath,  and  was  purchased  by 
I  him,  the  plaintiff  should  have  started  his  case, 
and  shown  that  there  was  some  joint  source 
.  from  which   funds  were   available   for  the 
purchase  of   this  property  for  the  family. 
The  Judge  appears  to  have  thrown  the  onus 
on  the  defendant,  special  appellant  in  this 
case,  and  has  giveti  a  decree  to  the  plaintiff, 
because  the  defendant  has  failed  to  prove 
his  case.     We  think  that  the  case  should  be 
remanded  to  the  Judge  to  come  to  a  finding 
on  the  plaintiff's  evidence,  and  to  determine 
whether    there    was    any   joint   fund,  from 
which  means  could  be  derived  5^  the  pur- 
chase of  the  property.     Should  the  pkintiff 
make  out  his  case,  he  will  then  look  to  the 
evidence  of  the  defendant.     Costs  of  this 
appeal  will  follow  the  ultimate  result. 

Mitter,  J, — I  concur.  Under  the  circum- 
stances stated  by  my  learned  colleague,  the 
paintiif  is  bound  to  start  his  case.  There 
can  be  presumption  of  joint  ownership  from 
the  mere  fJici  of  commensaliiv. 
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The  2nd  SeptembtT  1868. 
Present  : 

Vhe  ITon'ble  G.  Loch  and  Dwarkanath 
Milter,  yudfies. 

Jurisdiction— Appeal— Review. 

Case  No.  1411  of  1868  under  A^  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Offiriatinf;  Judge  of  Moorshedabad,  dated 
the  8th  April  1868,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  28th  February  t86y, 

Troyhickhnalh  Chuckerbiitty,  gomashtah  of 
(iooroo  Pershad  Roy  (Plaintiff),  Appellant, 

versus 

Jhahboo  Shaikh  (Defendant),  Respondent. 

Baboos  Shamlall  Miiter  and  Mohendro  Lall 
Seal  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

In  a  case  decided  by  a  Deputy  Collector,  an  appeal 
was  preferred  to  the  Collector,  who  rejected  it  as  having 
no  iiirisdiction.  An  appeal  was  then  preferred. to  the 
ludjre,  who  also  rejected  it  on  the  ground  of  want  of 
jurisdiction,  and  referred  the  parties  to  the  Collector. 
The  Collector  accordingly  tried  the  case ;  but  his  pro- 
ceedings were  quashed  by  the  High  Court  as  having 
been  taken  without  jurisdiction.  'Ihe  parties  then  ap- 
plied to  the  Judge  for  a  review  of  his  order,  which  he 
refused  to  grant,  suggesting  an  appeal.  They  accord- 
ingly filed  an  appeal,  and  the  Judge  reversed  the  order 
of  the  Deputy  Collector. 

Held  that  the  Judge  might  have  admitted  the  ap- 
plication for  review;  but,  not  having  done  so,  he  was  at 
liberty  to  treat  the  appeal  as  one  filed  after  time  on 
having  sufficient  reasons  assigned  for  the  delay. 

Loch,  J . — This  case  was  originally  de- 
cided by  the  Deputy  Colleclor  under  Aft  X. 
of  1859.  An  appeal  was  preferred  by  the 
defendant  10  the  Collector,  who  rejected  it 
as  hajyngTio  jurisdiction.  The  parties  then 
appealed  to  the  Judge,  who  also  rejected  the 
appeal  on  the  ground  of  want  of  jurisdic- 
tion, and  referred  ihe  parlies  to  the  Collector. 
The  Colleclor,  admiiting  the  appeal,  tried  the 
case,  but  on  an  application  to  the  High  Court 
by  motion,  the  proceedings  of  the  Collector 
were  quashed  as  having  been  taken  without 
jurisdiction.     The    panics   then   applied   to 


the  Judge  for  a  review  of  his  prei'ious  order. 
The  Judge  refused  to  comply  with  their  re- 
quest, but  suggested  that  they  might  file  an 
appeal,  and,  acting  on  that  suggestion,  tbey 
did  file  an  appeal,  which  was  disposed  of  by 
the  Judge,  anil  the  order  of  the  Deputy  Col- 
lector was  reversed.  In  special  appeal,  it  is 
urged  that  the  Judge  had  no  authority,  after 
having  once  rejected  the  appeal  of  the  defend- 
ant, intervenor,  to  admit  a  second  appeal. 
It  may  be  said  that  the  order  of  the  High 
Court,  quashing  the  proceedings  of  ihe 
Collector,  virtually  set  aside  the  order  of 
the  Judge,  and  declared  that  he  had  juris- 
diction. Therefore,  there  was  no  bar  to  an 
appeal  being  preferred  in  this  case  to  him. 

We  think  that  he  might  have  admitted 
the  application  for  review ;  but,  not  having 
done  so,  we  think  he  was  at  liberty  to  treat 
this  petition  of  appeal  as  an  appeal  filed 
after  time,  on  having  sufficient  reasons  as- 
signed for  the  delay. 

In  regard  to  the  judgment  come  to  by  ilie 
Lower  Appellate  Court,  we  see  no  groonds 
for  interference ;  for  even  if  this  case  does 
come  under  Section  77,  and  the  intervenor  baa 
failed  to  prove  receipt  of  rent  previous  to 
the  institution  of  the  suit,  3'et  the  plaintiff 
was  bound  to  prove  his  right  to  recover  rent 
from  the  defendant.  The  defcnilant  denied 
his  right,  and  the  Judge  has  found  that  for 
the  time  for  which  plaintiff  demanded  the 
rent  he  had  no  interest,  and  therefore  was 
not  entitled  to  the  rent,  that  the  intervenor 
was  the  purchaser  of  the  property,  and  from 
the  time  of  his  purchase  he  had  been  in  pos- 
session and  receipt  of  rent. 

We  think  that  this  appeal  must  be  dismi;^- 
ed  with  costs. 

Mitter,  J. — I  concur.     I  do  not  think  that 
the  rejection  of  the  first  appeal  under  the  cir- 
cumstances admitted   by   the   parties  conld 
have  prevented  the  Judge  from  admiuinga 
fresh   appeal   against  the  judgment  of  the 
Deputy   Collector.     That    appeal     was  not 
even  registered,  and  no  notice, was  scr\"«d 
upon  the  Special  appellants,  then  respond- 
ents, before  the  order  of  rejection  was  pass- 
ed.    I  look  upon  this  order  as  something 
similar  to  the  rejection  of  an  appeal,  on  the 
ground  that  the  memorandum  of  appeal  bas 
not  been  properly  drawn  up.    The  Judge 
had  refused  to  try  the  appeal,  and  therefore, 
strictly  speakitfg,  there  was  no  •* decision' 
upon  it  within  the  meaning  of  Section  37*. 
Act  VIII.  of  1859.    The  other  grounds  aK 
equally   untenable.     I    would    dismiss  (bi5 
special  Sppeal  with  costs. 
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The  2nd  September  1868. 

Present : 

The  Ilon'ble  F.  13.  Kemp  and  E.  Jackson, 

Judges, 

Jurisdiction  —  Alluvion. 

Case  No.  3406  of  1867. 

^pfiiai  Appeal  from  a  drcision  passed  bv 
Ike  Officiating  Judge  of  Rungpore,  dated 
the  jM  September  i86y,  reversing  a  de- 
(is  ion  of  the  Moons  iff  of  that  District, 
tfafed  the  r^th  April  /86j. 

Kante  Sumo  Moyee  (Defendant),  Appellant, 

versus 
Doorga  Monee  Dossee  and  olhers  (Plainliffs), 

Respondents, 

Biibeos  Sreenath  Doss,  Bhuggobutty  Churn 
Cthose^  and  Motet  Lall  Mookerjee  for 
Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

In  a  suit  as  fo  land,  where  the  Court  of  first  instance, 
findifijr  for  the  plaintiff  that  the  land  was  in  Rungrpore, 
Jive  him  a  decree,  and  the  Jud^e  of  that  District  in 
appral  found,  in  reversal  of  the  decree,  that  the  land  was 
w  Kcrction  to  an  estate  in  Gowalparah  - 

Hki.d  that  the  first  question  for  the  Judire  was 
•hethei  the  land  was  within  the  local  jurisdiction  of 
^  Court.  If  it  IS  not,  the  plaint  ought  to  be  returned 
to  llic  plaintiff  that  he  might  file  it  in  the  proper  Court. 

Jukson,  J. — This  suit  has  been  brought 

witiiio  the  district  of  Rungpore.     The  pJaint- 

iff  alleges  that  the  land  which  is  in  dispute 

belongs  10  the    district  of  Rungpore,  Per- 

gunnah  Baherbund.     The  defendant,  on  the 

other  hand,  alleges  that  the   disputed    land 

belongs  to  Pergunnah  Kurooeebaree  in  the 

district    of    Gowalparah.     The    first    Court 

found  for  the    plaintiff  that   the   land    was 

in  the  district   of  Rungpore,  and    that  the 

plaimiflf  was  entitled  to  it.    The  Appellate 

Court  has  found,  in  reversal  of  the  decree 

of  the  fi/st  Court,  that  the  land  is  an  accre- 

lion  to  Pergunnah  Kurooeebaree,  and  that 

^^c  plaintiff  has  never  been  in  possession 

of  it,  and  is  not   entitled   to  it.     The   first 

question  to  be   decided   by   the   Appellate 

^ouTt  was  whether  the   land   was   included 

*iihin  the  local   jurisdiction  of  the  Court. 

»ui  the  Appellate  Court  does  not  seem  to 

we  kept  this  issue  before  it.     The  finding 

apparently  of  the  Lower  Appellate  Court  is 

tnat  the  land  lies  within  Gowalparah ;  but 

«»1  the  Appellate   Court   has  decided  the 

j^ase.    \{  the  land   is   inclucied   within  the 

^ocal  }UTisdiciioii  of  Gowalparah,  neither  the 

J^rtge  nor  the  MoonsifT  had  any  jurisdiction 

»o  try  the  case,  and  the  Judge  should,  under 

wch  circumstances,  have  proccedea  strictly 


under  the  provisions  of  Section   14  of  Ad 
VIII.  of  1859. 

We  think  that  the  case  should  be  re- 
manded to  the  Judge,  in  order  that  he  should 
first  distinctly  try  whether  the  Land  ^s, 
according  to  Section  14  of  Ad  Vlll.  of 
1859,  included  within  the  local  jurisdic- 
tion of  the  Rungpore  Courts.  It  does. not 
at  once  follow  that,  because  the  land  is  an 
accretion  to  Pergunnah  Kurooeebaree,  the 
land  is  included  within  the  jurisdiction  of 
Gowalparah.  It  is  said  that  there  is  a 
certain  line  drawn,  and  that,  according  to 
that  line,  the  Courts  take  jurisdiction.  If 
the  land  lies  within  Rungpore,  the  Court 
of  Rungpore  can  go  on  and  determine 
the  suit.  If  the  land  does  not  lie  within 
Rungpore,  the  Rungpore  Courts  should 
return  the  plaint  to  the  plaintiff  that  he 
should  file  it  in  the  proper  Court.  We 
consider  that  the  Judge  has  not  properly 
tried  the  point  of  jurisdiction.  We,  there- 
fore, remand  the  case,  in  order  that  this  point 
may  first  be  tried,  and  then  orders  be  passed 
for  the  case  cither  to  proceed  to  determin- 
ation and  decision,  or  the  plaint  to  be  re- 
turned to  be  filed  in  the  proper  Court. 


The  2nd  September  1868. 

Present  : 

The  Ilon'ble  J.  13.  Phear  and  C.  Mobhouse, 

Judges, 

Appeal — Limitation. 

Case  No.  970  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Principal  Sudder  Ameen 
of  Shahabad,  dated  the  2^1  h  January 
i868y  affirming  a  decision  of  the  Moonsiff 
of  Arrah,  dated  the  21st  August  i86y. 

Riighoonundun  Pershad  Singh  (Plaintiff), 

Appellant. 

versus 

Chultur  Saul  Singh  and  another 
(Defendants),  Respondents, 

Baboo  Kisheit  Succa  Mooket^e  for 
Appellant.  «• 

Baboo  Obinash  Chunder  Chatterjee  for 
Respondents. 

In  a  case  remanded  to  the  Lower  Appellate  Court  for 
trial,  by  the  Court  of  first  instance,  of  the  issue'of  limit- 
ation, which  the  appellant  had  not  been  allowed  the 
opportunity  of  meeting,  it  was  ruled  that,  upon  the  de- 
cision of  that  issue,  it  would  be  open  to  the  parties  to 
appeal  upon  the  whole  case,  notwithstanding  the  ap- 
peal already  had. 
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P/iear,,y,'-WE  think  that  the  Lower 
•Appellate  Court  was  wrong  in  deciding  the 
question  of  limitation  without  giving  the 
appellant  the  opportunity  of  adducing  evi- 
dence specially  directed  to  meet  that  issue. 
We,  therefore,  reverse  its  decision,  and 
remand  the  &se  to  the  I-ower  Appellate 
Court,  with  directions  that  it  send  it  to  the 
Court  of  first  instance  for  trial  of  the  issue 
of  limitation.  Upon  the  decision  of  the 
case  by  the  first  Court  upon  this  issue,  it 
will  be  open  to  the  parties,  if  they  desire  it, 
to  a])peal  upon  the  whole  case,  notwithstand- 
ing the  appeal  which  has  already  been  had. 
Both  parties  will  be  allowed  to  adduce  in 
the  first  Court  such  evidence  relevant  to  the 
issue  of  limitation  as  they  may  be  advised. 
Costs  of  this*  Court  and  of  the  Lower 
Appellate  Court  will  abide  the  event. 


The  3rd  September  1868. 
Present : 

The  Ilon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Partition(Privatc)— Survey-proceedings— Col- 
lector's sanction. 

Case  No.  2376  of  1867  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun^  dated  the  26th  July 
186^^  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  tyth 
November  186^, 

Hunooman  Chowbay  (PlaintiflF),  Appellant, 

versus 

Bindho6  Toraba  (Defendant),  Respondent, 

Baboos  Mohesh  Chunder  Chowdhry  and 
Nil  Madhub  Sein  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

-  A  private  partition  of  a  joint  estate  is  not  inconsist- 
ent with  subsequent  survey-proceedings,  and  does  not 
take  away  their  legcat  effect. 

To  make  a  survey-demarcation  effective,  it  Is  not  ab- 
solutely necessary  that  there  should  be  any  more  special 
sanction  by  the  Collector  than  a  (general  acceptance  of 
the  survey-proceedings  as  correct. 

Bayley,  J, — In  this  case,  the  plaintiff  sued 
certain  tewCnts  for  rent. 

TR?  tenants  admitted  the  plaintiff's 
demand. 

A  third  party  intervened,  staling  that  he 
was  a  co-sharer,  and  that  the  land,  the  rents  of 
which  were  sued  for,  was  held  in  coparcenary 
with  him. 

Both  the  Lower  Courts  in  the  first  instance 
dismissed  the  plaintiff's  suit. 


The  plaintiff  appealed  specially ;  and  this 
Court,  on  the  2nd  May  1867,  remanded  the 
case  to  the  Lower  Appellate  Court  with  an 
order  that  it  should  consider  the  legal  cffiKt 
of  the  surve)'- proceedings  put  in  by  the 
plaintiff. 

The  Lower  Appellate  Court  now  stales  that 
it  always  had  considered  the  legal  effect  of  ifae 
survey-proceedings;  that  the  plaintiff  alleged 
a  previous  private  partition ;  and  that  the  sur- 
vey-proceedings were  inconsistent  with  lint 
allegation;  and  further  that  the  survey-pro- 
ceedings were  incomplete  and  insufiTicient,  in- 
asmuch as  ihey  were  not  sanctioned  by  the 
Collector.  The  Lower  Appellate  Court  then 
goes  on  to  say  that  the  survey-proceedings 
showed  an  attempt  at  partition,  and  that 
although  it  is  quite  true  that  the  two  separatclv 
demarcated  parcels  (red  and  blue  in  the  survey- 
map)  have  since  formed  distinct  mehalsonlhe 
rent-roll,  still,  accordihg  to  the  custom  io  that 
part  of  the  country,  that  was  not  incompatible 
with  the  fact  of  the  mehals  being  joint.  The 
Lower  Appellate  Court  then  concludes  by- 
stating  that,  the  defendant  having  given  (all 
evidence  of  the  fact  of  joint  collection  by  him 
in  the  land,  the  Lower  Appellate  Court  can 
come  to  no  other  conclusion  than  that  the 
allegation  of  the  special  respondent  being 
joint  owner  was  made  out. 

The  plaintiff,  still  dissatisfied  with  ihis  de- 
cision, appeals  upon  the  general  ground  that 
the  order  of  remand  has  not  been  carried  oof, 
inasmuch  as  the  Lower  Appellate  Court  has 
not  judicially  considered  the  legal  effect  of 
the  survey-proceedings,  but  has  erred  in  the 
consideration  of  this  point  so  much  that,  in 
fact,  the  error  would  necessarily  affect  the 
decision  of  the  case  on  its  merits. 

We  think  this  is  so,  because  the  Lon'er 
Appellate     Court    was    wrong    in    saying 
that  private  partition   is    inconsistent   with 
survey- proceedings,  and  so  takes  a'Way  any 
legal  effect  from  them.    There  might  well 
have  been  an  anterior  private  partition  as 
alleged  by  the  plaintiff,  and  subsequently,  when 
the  survey-officers  came  to  dema  rcate  the  lands, 
the  representatives  of  the  parties  concerned 
might  have  indicated  one  parcel  to  be  separ- 
ately demarcated,  and  marked  in  one  color 
as  one  portion  of  the  property,  and  another 
parcel  to  be  separately  demarcated  and  mark- 
ed   in    another    color  as  another  portion. 
In  order  to  nUike  this  demarcation  effect- 
ive,  it  was  not    absolutely    necessary  that 
there  should  be  any  more  special  sanction 
by  the  Collector  than  a  general  acceptance 
of   the  survey-proceedings  as  correct;  but 
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besides  this,  had  not  the  survey-proceedings 
been,  in  fact,  subsequently  sanctioned  by  the 
Collector,  it  would  be  inconsistent  that  the 
lands  so  separately  demarcated  should  bear 
two  distinct  numbers  on  the  Collectorate 
reDt-roil. 

Further,  although  the  Lower  Appellate 
Conrt  says  that  it  is  the  custom  in  Sarun 
10  have  joint  collections  from  separate 
mebals,  it  certainly  was  necessary  for  the 
Coort  to  show,  by  something  more  distinct 
than  its  assertion,  that  this  custom  prevailed 
in  respect  to  ihese  two  mehals.  Ordinarily, 
separate  collections  would  be  made  from 
^parate  mehals,  and  although  the  I/>wer  Ap- 
pellate Conrt  does  find  that  the  evidence  for 
the  intervenor  (the  special  respondent  before 
Q!^  and  a  relative  of  the  former  proprietor  of 
the  mehal  which  the  plaintiff  has  recently 
purchased  at  a  sate  in  execution)  shows  joint 
collections  to  have  been  made  by  him,  that 
finding  has  been  come  to  by  the  Lower  Ap- 
pellate Court  erroneously  in  law,  because  the 
I-.ower  Appellate  Court  has,  as  above  shown, 
failed  to  try  the  plaintiff's  case  properly 
with  reference  to  the  survey- proceedings, 
before  he  acted  upon  the  evidence  in  favor  of 
the  special  respondent.     - 

Ii  is  with  reluctance  we  remand  the  case, 
bat  the  remand  is  necessary  in  order  to  do 
jnstice  to  the  parties.  The  Lower  Appellate 
Coort  should  now,  with  reference  to  these 
remarks,  again  try  what  is  really  the  legal 
effect  of  the  survey-proceedings  when  con- 
sidered in  the  light  indicated.  We,  accord- 
'ogly,  remand  the  case  to  be  re-tried,  with 
costs  to  follow  the  eventual  result.  As  this 
suit  was  first  decided  in  1865,  it  is  expedient 
that  the  case  should  be  immediately  taken 
np  out  of  its  turn,  and  re-decided  without 
ifclav. 


The  3rd  September  1868. 

Present : 

The  ITon'ble  IL  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Court  of  Rajah  of  Tipperah— Section  a,  Act 

VIII.,  1859. 

Case  No.  2959  of  186/. 

special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/ Tipper  ah  ^  dat- 
td  the  I  si  July  rS6y,  reversing  a  decision 
^flhe  Moonsiff  of-  thai  District y^dat/S  the 
nth  December  1S66. 

Vol.  X. 


Mahomed  Ahmed  (Plaintiff),  Appellant, 

versus 

Alibur  Gazee  and  others  (Defendants), 
Respondents.  . 

Baboo  Rajendernath  Rose  for  Appellant. 

Baboo  Otool  Chunder  Mookerjee  for 
Respondents. 

The  Court  of  the  Rajah  of  Independent  Tipperah  i<; 
not  a  competent  Court  within  the  meaning  of  Sec- 
tion  2,  Act  VIII.  of  1859. 

Bayley,  J, — The  order  of  the  Lower 
Appellate  Court  mast  be  reversed.  The 
Court  has  held  that  this  salt  is  barred  under 
the  provisions  of  Section  2,  Act  VIIL  of 
1859.  That  Section  says:  "The  Civil 
"  Courts  shall  not  take  cognizance  of  any  suit 
"  brought  on  a  cause  of  action  which  shall 
*'  have  been  heard  and  determined  by  a 
"  Court  of  competent  jurisdiction  in  a 
"  former  suit  between  the  same  parties  or 
"  between  parties  under  whom  they  claim." 

It  is  quite  clear  that,  in  this  case,  no  suit 
has  been  heard  and  determined  by  the  Court 
of  the  Rajah  of  Independent  Tipperah.  The 
Lower  Appellate  Court,  therefore,  could  not 
apply  Section  2.  The  case  must  be  decided 
on  its  merits,  unless  the  parties  agree  that 
the  case  shall  be  heard  and  determined  either 
by  the  Zillah  Court  of  Tipperah  or  by  the 
Court  of  the  Independent  Territory  of  the 
Rajah  of  Tipperah. 

We  may  add  that,  looking  to  the  terms  of 
the  Code  of  Civil  Procedure,  we  are  of 
opinion  that  the  Court  of  the  Rajah  of 
Independent  Tipperah  is  not  a  competent 
Court  within  the  meaning  of  Section  2.  Act 
Vlll.of  1859. 


The  4th  September  1868. 

Present : 

The  llon'ble  G.  IxKh  and  F.  A.  Glover, 

Judges, 

Proceedings  to  keep  alive  a  decree— Sections  265 
and  286»  Code  of  Civil  Procedure— Section 
ao,  Act  XIV.,  x8S9> 

Case  No.  507  of  1867. 

Miscellaneous  Appeal  from  a  Shisionpass- 
ed  by  the  Officiating  Judge  of  Shahabad, 
dated  the  26th  July  i86j, 

Mr.  William  Francis  Leake  (Decrec-holder)» 

Appellant, 

versus 

Mr.  William  Daniel  (Judgment-debtor), 

Respondent. 
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Baboo  Otool  Chundev  Mookerjee  for 
*  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

The  transmission  by  the  Court  of  one  district  to  the 
Court  of  another  of  a  c»py  of  its  decree  and  a  cer- 
tificate, under  the  provisions  of  Sections  2S5  and  286  of 
Act  VIII.  of  1859,  with  a  view  to  execution  in  that  other 
district,  is  a  "  proceeding"  within  the  meaning  of  Sec- 
tion 20,  Act  XiV.  of  1859. 

Loch^  J, — In  this  case,  application  is 
made  for  execution  of  a  decree  passed  by  the 
Court  of  Azimghur  previous  to  1859.  Steps 
appear  to  have  been  taken  for  the  exe- 
cation  of  the  decree  up  to  March  1859,  by 
which  the  decree  was  properly  .kept  alive. 
On  the  24th  of  June  1859,  and  again  on  the 
13th  of  September  1859,  petitions  were 
presented  to  the  Azimghur  Court.  No  step 
appears  to  have  followed  the  former  appli- 
cation ;  but  on  the  application  of  i  '^ih  Sep- 
tember 1859,  we  find  that  the  Court  of 
Azimghur,  on  X9th  September,  transmitted  a 
copy  of  the  decree  and  a  certificate  under 
the  provision  of  Section  385  and  the  follow- 
ing Section  of  Act  Vlll.,  1859,  to  the  Court 
of  Sarun  to  enable  the  decree-holder  to  exe- 
cute his  decree  in  that  district.  Nothing 
beyond  this  appears  to  have  done  by  the  de- 
cree-holder till  August  1862,  when  we  find 
a  fresh  petition  presented  by  the  decree-holder 
to  the  Court  of  Azimghur,  in  which  it  was 
stated  that  he  had  not  taken  steps  at  Sarun, 
because  the  person  could  not  be  found  ;  and 
as  the  execution-case  of  19th  September  had 
been  struck  off,  he  applied  that  a  fresh  no- 
tice be  served  on  the  judgment- debtor. 
Subsequently,  a  certificate  was  sent  to  Zillah 
Shahabad  for  the  execution  of  this  decree  ; 
and  on  the  decree-holder's  applying  to  the 
Judge  of  Shahabad  for  execution,  the  Judge 
held  that  execution  was  barred  by  the  law 
of  limitation,  as  nothing  effectual  to  keep 
the  decree  alive  had  been  done  between 
March  1859  and  August  1862.  An  appeal 
has  been  preferred  against  this  order,  the 
decree-holder  urging  that  limitation  does  not 
apply,  inasmuch  as  the  bond-fide  application 
for  execution  was  made  on  the  13th  Septem- 
ber 1859,  and  proceedings  were  taken  upon 
that  applics^n. 

LoOlRng  to  the  words  of  Section  20 
of  Act  XIV.  of  1859,  we  find  that  it  is 
laid  down  that  no  process  of  execution 
tfiall  issue  to  enforce  any  judgment,  decree, 
or  order,  unless  some  proceeding  shall  have 
been  taken  to  enforce  such  judgment,  decree, 
or  order,  or  to  keep  the  same  in  force  within 
three  years  next  preceding  the  application  for 
such  execution.     We  have,  therefore,  to  see 


whether  the  act  done  by  the  Conn  of  Aram* 
ghur  in  transmitting  the  copy  of  the  decree 
and  certificate  to  Sarun  is  such  a  proceediag 
as  is  sufficient  to  keep  the  decree  alive. 
Looking  to  the  judgment  of  the  Full  Bench, 
reported  in  page  98  and  the  following  pages 
of  Volume  6,  Weekly  Reporter,  bearing  date 
the  nth  of  September  1866,  we  find  this 
explanation  given  to  the  words  '*  some  pro- 
"  ceeding"  inSection  20of  Act  XIV.  of  1859. 
"  We  think  that  the  words  •  some  proceedinji^* 
''  in  Section  20  include  applications  for  exe- 
"  cution  bond  fide  made  under  Section  107 
''  of  the  Code  of  Civil  Procedure,  and  ail  acts 
"  done  either  by  the  Court  or  by  an  officer 
"  of  Court,  or  bond  fide  made  by  the  appH- 
*•  cant,  for  enforcing  the  decree  or  to  keep 
"  it  in  force.'  Now,  we  think  that  the  trans- 
mission of  the  copy  of  the  decree  and  of 
the  certificate  to  the  Sarun  Court  is  an 
act  which  comes  under  the  meaning  of  the 
words  "  some  proceeding,"  as  explained  by 
the  Full  Bench  ;  and  though  there  is  no  evi- 
dence on  the  record,  we  may  assume  that 
those  copies  could  not  have  been  made  or 
transmitted  to  another  ('ourt  without  the 
expense  of  making  such  copies  and  of  tran^ 
mitting  them  being  incurred  by  the  decree- 
holder. 

We  think,  therefore',  that  the  decree-holder 
did  take  sufficient  steps  to  keep  his  decree 
alive,  and  the  order  of  the  Judge  of  Shaha- 
bad must  be  reversed.  The  decree -bolder 
will  get  his  costs. 


The  4ih  September  1868. 

Present : 

The  Hon'ble  0.  Loch  and  F.  A.  Glover, 

fudges. 

ETidence— Copies— Maps. .    • 

Case  No.  1002  of  1868. 

Special  Appeal  from  a  decision  passed  by  ihe 
Judge  0/ Dacca,  dated  the  22nd  January^ 
J  868,  reversing  a  decision  of  the  Moonsiff 
of  Naraingunge,  dated  the  ^ih  March 
1864. 

Sreemutiy  Goor  Monee  (Defendant), 
Appellant, 

•  versus 

Huree  Kishore  Roy  and  others  (Plaintiffs); 

Respondents, 

Baboos  Hem  Chunder  Banerjee  and  UmhUa 
Churn  Banerjee  for  Appellant. 
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Babo&s  Bama  Churn  Banerjee  and  Nursingh 
Chmnder  Mitter  for  Respondents. 

A  copy  of  a  document  cannot  be  admitted  as  evidence, 
iinks«i  the  absence  of  the  orij^nal  is  properly  accounted 
for;  the  mere  fact  of  the  latter  beings  in  another  Court 
is  nut  a  sufficient  reason. 

A  map  is  not  evidence  of  title,  but  only  of  possession, 
even  thoorb  prepared  by  the  gomashtas  of  both  plaint- 
iff and  defendant. 


a  decision   of  the    Deputy    Collector  .  of 
that  District y   dated  the  2gth    September 
1866. 


Isock,  y. — We  think  the  Judge  is  wrong  , 
in  saying  that   the  objection  raised  by  the 
defendant   with  regard  to  the  copy  of  the 
chittah  is  a  frivolous  objection.     It  is  clear 
that,  unless  the  absence  of  the  original  is  pro- 
perly accounted  for,  a  copy  cannot  be  made  use 
of.    It  is  clear  from  the  Judge's  own  showing 
thai  the  absence  of  the  chittah  has  not  been 
satisfactorily  accounted  for ;  and  the  mere  fact 
of  vhe  original  having  been  in  the  Judge's 
Court  or  in  another  Court  is  not  a  si^fficient 
reason  for  admitting  secondary  evidence  re- 
garding it.     Furthermore,  with  regard  to  the 
map,  we  think  that  the  defendant  is  right  in 
objecting  to  the  map  as  evidence  of  title. 
Kven  if  the  map  be  prepared  by  the  gomash- 
uis  of  both  parties,  it  does  not  lake  a  higher 
position  than  evidence  of  possession  at  the 
lime  it  was  made.     The  Judge,  after  dis- 
posing of  these  two  objections  in  what  the 
Court  must  consider  a  very   unsatisfactory 
manner,  has  gone  into  the  evidence  on  the 
record,  and  he  comes  to  the  conclusion  from 
ibc  evidence  of  plaintiff's  witnesses,  chittahs, 
and  kubooleiits,  that  there  is  conclusive  proof 
ihat  the  land    in  question  belongs   to  the 
plaintiff.     In  this  finding  he  does  not  refer 
to  the  map,  but  he  refers  to  the  chittahs. 
These,  however,   cannot  be  considered   as 
evidence.    Leaving  out  those,  there  is  the 
evidence  of  witnesses  upon  which  the  Judge 
rests  his  decision.     We  cannot  say  that  that 
evidence  does  not  support  the  plaintiflF's  case ; 
and  though  the  Judge's  decision  is  not  satis- 
factory^ yet  the  finding  is  a  finding  on  the 
evidence  which,  in  special  appeal,  we  cannot 
oislurb,  and  we,  therefore,  dismiss  the  special 
apfical  with  costs. 


The  4th  September  1868. 

Present : 

The  Hon'ble  G.  I.och  and  F.  A.  Glover, 

Judges, 

'^^x^d— Additional  finding7-I>«m«fi:es— Sec- 
tion 3,  Act  VI.,  z86a. 

Case  No.  1342  of  1868  under  Act  X.  of  1859. 
/ii^'  ^ip^tf/yr(7«i  a  decision  passed  hy 
'he  Offiaaiing  Judge  of  Mymensingh, 
^^td  the  24th  February  t868,  modifying 


Ram  Chunder  Surma  Chowdhry  (Plaintif), 

Appellant^ 

versus 

Dagoo  Khan  and  others  (Defendants), 
Respondents, 

Baboo  Grish  Chunder  Ghose  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

A  rent-case  haying  been  hemanded  to  a  Lower  Ap- 
pellate  Court  with  a  view  to  its  bein|r  ascertained 
whether  an  ammulnamah  produced  by  the  plaintiff  was 
the  same  as  a  pottah  filed  in  a  survey-€;asc,  the  Judge 
found  that  it  was  the  same ;  but  that  the  pottah  was  not 
the  one  which  the  defendant  had  given  to  the  plaintiff 
to  file  in  the  survey-case.  He  accordingly  reversed  his 
predecessor's  decree  for  rent  and  adjudged  plaintiff  to 
pay  damages  under  Section  3,  Act  VI.  of  1862. 

Held  that  the  additional  finding  was  not  opposed 
to  the  order  of  remand,  that  the  whole  case  was  re-open* 
ed,  and  that  the  Judge  had  authority  to  award  the  aam- 
ages  without  appeal  on  that  point. 

Loch,  ^.-^This  case  was  remanded  to  the 
Judge  by  order  of  this  Court  of  the  30th 
of  August  1867.  The  Judge  has  found 
that  the  ammulnamah  filed  by  the  plaintiff 
in  this  suit  was  filed  before  the  Deputy 
Collector  in  the  survey-case;  but  he  also 
finds  that  this  ammulnamah  was  not  the 
pottah  which  the  defendant  admitted  he 
had  given  to  the  plaintiff  to  file  in  that  case ; 
so  that  it  appears  that  plaintiff  has  dishonest* 
ly  filed  the  ammulnamah  as  the  original 
document  received  from  the '  defendant, 
when  it  was  no  such  thing.  We  do  not 
think  that  this  finding  of  the  Judge  is  at  all 
opposed  to  the  remand-order.  I'hat  order 
required  the  Judge  to  ascertain  whether  the 
ammulnamah  now  produced  and  the  pottah 
mentioned  in  the  list  of  documents  filed  by 
the  plaintiff  in  the  survey-case  were  one  and 
the  same.  This  is  found  to  have  been  the 
case ;  but  finding  this,  there  remained  behind 
the  question  whether  the  ammulnamah  was 
the  document  given  by  the  defendant  to  the 
plaintiff,  and  the  Judge  found  that  it  was  not. 
The  case  of  the  defendants  could  not  have 
been  disposed  of  till  this  was  determined. 

It  is  urged  in  special  app%^l  that  no 
secondary  evidence  was  given  to  estsblish 
the  defendant's  mokurruree  title;  but  we 
find  that  the  defendant  holds  these  lands 
also  from  the  co-partners  of  the  plaintiff, 
a  statement  apparently  admitted,  and  he 
holds  it  from  them  as  a  mokurruree.  We 
think  that  every  thing  must  be  presumed 
against  the  plaintiff  as  a  wrong-doer, 
who,  it  appears,  has  kept  back  the  original 
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document  entrusted  to  his  case.    On  these 
*two  points,  we  see  no  ground  for  interference. 
It  is  further  urged  that,  though  the  Judge, 
when  the  case  was  first  before  him  in  appeal, 
gave  a  decree  for  the  rents  of  1270  to  1272  at 
the  old  rates,  the  present  Judge  has  reversed 
that  order  though  the  order  of  remand  did  not 
re-open  that  question,  and  he  has  besides  ad- 
judged the  plaintiff  to  pay  damages  under  the 
provisions  of  Section  3,  Act  VI.  of  1862 ;  that 
this  order,  reversing  the  judgment  of  his  pre- 
decessor is  illegal,  and  also  that  an  Appellate 
Court  has  no  authority  to  impose  damages 
when  there  is  no  appeal  on  the  part  of  the 
defendant  on  that  point.      Looking  at  the 
order  of  remand,  it  appears  to  us  that  the 
whole  case  was  re-opened  ;  but,  at  the  same 
time,  we   ftnd  that    the  Judge  apparently 
passed  his  order  without  taking  into  con- 
sideration the    evidence    upon    which    his 
predecessor  considered  that  the  rents  of  1270 
.    to  1272  were  due  to  the  plaintiff ;  and  we 
think  that,   before   imposing   a   penalty   as 
that  prescribed  by  Act  VI.  of  18^,  he  should 
have  carefully  weighed   the  evidence,   and 
assigned   reasons   why    he    thought    those 
arrears  are  not  due.     With  regard  to   the 
power  of  the   Appellate    Court    to    award 
damages  under  Section  3  of  Act  VI.  of  1862, 
we  think  that  it  has  that  authority,  should 
the  Judge,  after  considering  the  whole  evi- 
dence in  the  case  brought  before  him  in  ap* 
peal/  find  that  there  are  no  grounds  what- 
ever for  plaintiff's  case. 

We  think  that  this  case  should  be  remand- 
ed to  the  Judge  to  determine  whether  there 
are  arrears  due  from  1270  to  1272.  The 
costs  will  be  given  in  proportion  according 
to  the  result. 


The  4th  September  1868. 

Presenl  : 

The  llon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Docttments-Jestimoiiy  of  subscribing  wttness- 
€8— ETidetfce—Chtttas— Section  ^  Act  III., 
iSsfT 

Case  No.  44  of  1868. 

Special  Appeal  from  a  decision  passed  hj 
the  Judge  of  Chitiagong,  dated  the  31st 
October  /<y57,  reversing  a  decision  0/  the 
Sudder  Ameen  of  that  District,  dated  the 
2^th  April  tSej, 


Mahomed  Fedye  Sirdar  (one  of  the 
Defendants),  Appellant^ 

versus 

Ozeeooddeen  and  others  (Plainiiflb), 
Respondents. 

Baboo  Kishen  Dyal  Roy  for  AppeUant. 

Moulvie  Syud  Murhamut  Hossein  for 
Respondents. 

* 

Where  a  document  is  found,  on  indeiiendeoteirideBaf, 
to  have  been  in  existence  lon^  prior  to  the  in^hutina 
of  the  suit,  and  also  to  be  fj^enutnc,  it  is  not  necesary 
to  insist  on  the  testimony  of  subscribtojr  witflKse». 

Under  Section  5S,  Act  III.  of  1851,  Govenunent chit- 
tahs  are  admissible  as  evidence  in  cases  in  Chittaj^B]{> 

Mitter,  J, — There  is  no  ground  for  a 
special  appeal  in  this  case. 

The  objection  that  the  Judge  was  \»Tong 
in  accepting  the  pottah  produced  by  tht 
plaintiff  as  a  genuine  document,  merely  upoo 
the  ground  that  it  purports  to  be  ihiity  years 
old,  is  not  correct  in  fact.  The  Judge  hai> 
found  upon  independent  evidence  that  the 
document  had  been  in  existence  long  prior  to 
the  institntion  of  this  suit,  and  he  has  also 
gone  upon  other  evidence  adtnissible  in  law, 
and  then  found  that  the  document  in  ques- 
tion is  a  genuine  instrument.  We  do  not 
think  it  was  necessary  for  the  Judge  to  in- 
sist upon  the  plaintiff  to  prove  the  document 
further  by  testimony  of  the  subscribing  wit- 
nesses. 

It  is  said  that  the  Government  chittah  of 
Nowabad  mehals  in  Chittagong  have  been 
improperly  received  in  evidence.  The  spe- 
cial appellant  did  not  raise  any  objeciioo  to 
the  admission  of  these  chittahs  in  either  of 
the  Courts  below ;  but  even  if  he  had  taken 
such  an  objection,  we  think  it  ought  to  have 
been  overrnled.  These  Government  chit- 
tahs, we  may  observe,  have  been  always 
used  as  evidence  in  Chittagong  cases,  as  ^ 
as  we  can  speak  from  our  knowledge,  and 
their  contents  are,  in  our  opinion,  veiy  im* 
portant  for  determining  dispates  regarding 
lands  in  the  Nowabad  mehals  of  that  district. 
Under  the  provisions  of  Section  58,  we 
hold  that  these  chittahs  are  admissible  as 
evidence.  The  fact  that  the  special  ^pei- 
lants  were  not  present  at  the  time  when  the 
measurement  was  made  is,  therefore,  im- 
material. 

Section  58  sajs :  "  Nothing  in  this  Act 
"  contained  shalibe  so  constra^  as  to  render 
"inadmissible  in  any  Court  any  cviilciicc 
**  which,  but  for  the  passing  of  this  Art, 
''  would  have  been  admissible  in  such  Couit; 
and  we  therefore  think  that  the  Judge  wai 
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p^i/ectly  justified   in  using  the  chittahs  as 
legal  evidence  in  the  case. 

It  has  been  contended  that  the  Judge  was 
wrong  in  looking  into  the  evidence  adduced 
by  the  defendants  before  he  had  examined 
ilic  evidence  adduced  by  the  plaintiff.  This 
contention  is  manifestly  untenable.  Whe- 
ther the  onus  was  on  the  plaintiff  or  on  the 
defendants,  it  was  the  duty  of  the  Judge  in 
this  case  to  look  into  the  evidence  produced 
by  both  parlies  \  and  we  cannot  hold  that,  in 
performing  this  duty,  the  Judge  has  com- 
mitted an  error  in  law  for  which  his  deci- 
sion ought  to  be  reversed.  The  Judge  has 
found  that  the  plaintiff  has  got  a  valid  title 
to  the  lands  in  dispute,  and  that  his  suit,  un- 
der that  title,  is  not  barred  by  limitation  ; 
and  this  he  has  found  upon  the  admission 
made  by  the  former  zemindar  at  a  time  when 
it  is  not  denied  the  tenure  set  up  by  the 
defendant  had  not  come  into  existence. 
The  Judge  has  also  found  that  the  title  set 
up  by  the  defendent  is  fraudulent  and  col- 
iosive. 

Under  such  circumstances,  it  is  clear  that 
Ihis  special  appeal  ought  to  be  dismissed 
with  costs. 


The  5th  September  1868. 

Presenl  : 

llie  fionble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Honble  Dwarkanath 
MiUcr,  Judge. 

Jurisdiction  —  Execntion  —  Reveane  Courts— 
High  Court's  powers — Attachment  for  arrears 
oC  rent— Sections  105  and  X09,  Act  X.  of  185;^ 

Rule  Nisi  on  the  motion  of  Deanutoollah  and 
others,  Petitioners, 

versus 

Nowab  Nazim  Sidhee  Nuzzer  Ali  Khan 
Bahadoor,  Opposite  Party, 

Baboo  Bhawanee  Churn  Butt  for 
Petitioners. 

Babon  Ashootosh  Dhitr  for  Opposite  Party. 

Act  \.  of  tS^9  confers  upon 'the  Revenue  Courts 
|»«rdy  a  limited  jurisdiction,  and  the  Hijjh  Court,  under 
It*  general  power  of  control,  has  the  right  to  prevent 
thrm  eiceeding  that  jurisdiction. 

A  decree  for  arrears  of  rent  of  a  saleable  under-tenure 
^fo«t  be  executed  by  the  attachment  of  any  immovc- 
jWe  property,  except  the  tenure  itself,  before  it  is  shown 
that  tttisfaction  of  the  decree  cannot  be  obtained  by 
['^•^tioo  against  the  person  or  moveable  property  of 
he  debtor ;  and  it  is  only  after  sale  of  the  under-tenure 
SI"*  ^'^^  itnmoYcablc  property  becomtt  attach- 


Peacocky  C.  J, — We  are  of  opinion  that 
this  rule  ought  to  be  made  absolute,  and' 
that  the  attachment  of  the  pucca  houses, 
that  is  to  say,  the  brick-built  houses,  and  of 
the  doors  and  windows  belonging  to  ttic 
same,  should  be  set  aside,  and  the  order 
directing  the  sale  and  all  subsequent  pro- 
ceedings thereon. 

This  is  a  case  in  which  the  Collector 
had  no  jurisdiction  to  attach  the  properly, 
and  in  which  this  Court,  under  its  general 
power  of  control,  ought  to  prevent  the  Lower 
Court  from  doing  that  which  it  has  no 
jurisdiction  to  do.  I'he  attachment  and 
sale  was  not  i^  the  exercise  of  a  power 
which  belonged  to  the  Collector,  but  in  the 
exercise  of  a  power  which  was  not  at  all 
within  his  jurisdiction.  The  Revenue  Courts 
have  merely  a  limited  jurisdiction  con- 
ferred upon  them  by  Act  X.  of  1859,  and 
this  Court,  under  its  general  power  of  control, 
has  the  right  to  prevent  them  exceeding 
that  jurisdiction.  The  Full  Bench  case, 
which  was  cited  from  7  Weekly  Reporter, 
page  520,  was  a  case-  in  which  the  High 
Court  ordered  a  Revenue  Court  to  exercise 
a  jurisdiction  which  belonged  to  it,  and 
which  that  Court  had  refused  to  exercise. 
The  present  is  a  converse  case,  in  which  the 
High  Court  is  asked  to  prevent  the  Revenue 
Court  from  exercising  a  power  which  is  not 
within  its  jurisdiction. 

I'he  property  has  been  attached  by  the 
Collector  of  the  24-Pergunnahs  under  an 
order  from  the  Deputy  Collector  of  Busseer- 
haut  in  that  zillah.  A  decree  had  been  ob- 
tained by  the  plaintiff  against  the  defendant 
in  the  Court  of  the  Deputy  Collector  of 
Busseerhaut  for  arrears  of  rent  payable  in 
respect  of  a  saleable  under-tenure,  and  in 
execution  of  that  decree  the  Deputy  Collec- 
tor requested  the  Collector  of  the  24-Per- 
gunnahs to  sell  any  moveable  property 
belonging  to  the  plaintiff.  The  decree  itself, 
as  I  understand,  was  not  sent  by  the  Deputy 
Collector  to  the  Collector  to  be  -executed, 
but  there  was  a  mere  request  from  the 
Deputy  Collector  to  the  Collector  to  exe- 
cute the  decree  by  seizing  the  liioveable 
property.  If  the  Collector  acquired  juris- 
diction in  consequence  of  that  request,  it^'as 
merely  a  jurisdiction  to  attach  moveable 
property,  and  not  to  attach  and  sell  immove- 
able property.  But,  independently  of  that, 
1  am  of  opinion  that  the  decree  of  the 
Deputy  Collector  could  not  be  executed  by 
the  attachment  of  any  immoveable  property, 
except  the  tenure,  before  it  was  shown 
that  satisfaction  of  the  decree  could  not  be 
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obtained  by  execution  against  the  person  or 
'  moveable  property  of  the  debtor. 

Section  86  of  Act  X.  of  1859  enacts  that ; 
process  of  execution  may  be  issued  against  1 
either  the  person  or  the  property  of  a  judg-  \ 
ment-debtor ;  but  process  shall  not  be  issued 
simultaneously  against  both  person  and  pro- 
perty.    That  Section  has  been  repealed,  but 
substantially   re-enacted   by   Section    17   of 
Act  VI.  of  1862  of  the  Bengal  Council. 

Having  laid  down  that  general  rule,  Sec- 
tion 107  enacts  that,  in  the  execution  of  any 
decree  for  the  payment  of  money  under  this 
Adt,  not  being  money  due  as  arrears  of  rent 
of  a  saleable  under-tenur?,  the  judgment- 
creditor  may  apply  for  execution  against  any 
immoveable  property  belonging  to  his  debtor, 
if  satisfaction  of  the  judgment  cannot  be 
obtained  by  execution  against  the  person  or 
moveable  property  of  the  debtor  within  the 
district  in  which  the  suit  was  instituted. 

This  decree,  being  for  money  due  for 
arrears  of  rent  of  a  saleable  under-tenure, 
falls  within  the  exception  in  Section  109 ; 
and  w*e  must,  therefore,  ascertain  how  the 
money  may  be  obtained  by  execution. 

Section  109  shows  clearly  that,  as  a  gene- 
ral rule,  process  of  execution  for  a  money- 
decree  under  Aft  X.  is  not  to  be  levied  in 
the  first  instance  by  attachment  of  immove- 
able property.  The  Legislature  seems  to 
have  been  anxious  to  guard  against  the  sale 
of  immoveable  property  in  execution  of 
decrees  of  the  Revenue  Courts  under  Act  X. 
of  1859  until  the  moveable  property  should 
have  been  first  exhausted. 

Section  105,  however,  forms  an  exception 
to  that  rule,  and  provides  that,  "  if  the  decree 
"  be  for  arrears  of  rent  in  respect  of  an 
**  under-tenure,  which,  by  the  title-deeds  or 
"  the  custom  of  the  country,  is  transferable 
**  by  sale,  the  judgment-creditor  may  make 
*'  application  for  the  sale  of  the  tenure,  and 
"  the  tenure  may  thereupon  be  brought  to 
"  sale  in  execution  of  the  decree,  according 
"to  the  rules  for  the  sale  of  under-tenures 
*'  for  the  recovery  of  arrears  of  rent  due  in 
*'  respect  Ihereof  contained  in  any  law  for 
•*  tli^time  being  in  force." 

But  then  it  provides  that  "  no  such  appli- 
**  cation  shall  be  received  when  a  warrant  of 
**  execution  has  been  previously  issued 
"  against  the  person  or  moveable  property  of 
"  the  judgment-debtor,  so  long  as  such  war- 
"  rant  remains  in  force ;  "  from  which  I  infer 
that  the  Legislature  considered  that,  under 
the  provisions  of  Act  X.  of  1859,  no  other 


execution  could  be  issued  before  ^app|ca>- 
tion  to  sell  the  under-tenure,  except  an  exe- 
cution against  the  person  or  moveable  pro- 
perly of  the  debtor.  I  can  scarcely  con- 
ceive that  the  Legislature,  if  they  had  con- 
sidered that  an  attachment  of  Uie  general 
immoveable  property  of  the  debtor  tntght  be 
made  in  the  first  instance,  would  not 
have  provided  that  the  under-tenure  should 
not  be  sold  so  long  as  a  warrant  shonld 
remain  in  force  against  the  other  iminove- 
able  property,  as  well  as  when  a  wanant 
should  remain  in  force  against  the  moveable 
property. 

I,  therefore,  think  that,  even  for  arrears 
of  rent  of  a  saleable  under-tenure,  the  oihcf 
immoveable  property  of  the  debtor  canncn 
be  attached  in  the  first  instance. 

The  Legislature  then  proceeds  io  Section 
105  :  "  If,  after  the  sale  of  an  under-tenure, 
"  any  portion  of  the  amount  decreed  remains 
"  due,  process  may  be  applied  for  against  anj 
"  other  property,  moveable  or  immoveable, 
"  belonging  to  the  debtor,  and  any  such 
"  immoveable  properly  may  be  brougbt  to 
"  sale  in  the  manner  provided  in  Section 
*'  110  of  this  Act." 

The  only  exception,  then,  which  the  Legis- 
lature intended  to  make  to  the  general  provi- 
sions contained  in  Section  109  was  that,  in 
the  case  of  arrears  of  rent  in  respect  of  a 
saleable  under-tenure,  the  under-tenure  itself 
might  be  sold  in  the  first  instance,  althoiiah 
it  was  immoveable  property,  and  that,  if  alter 
the  sale  of  the  under-tenure  any  portion  of 
the  debt  might  remain  due,  execution  might 
issue  against  other  property,  moveable  or 
immoveable.  It  did  not  prevent,  even  in 
the  case  of  arrears  of  rent  due  in  respect  of 
a  saleable  under-tenure,  execution  against 
the  person  or  moveable  property  of  the  debt- 
or in  the  first  Instance. 

It  appears  to  me,  therefore,  that  the  Col- 
lector, not  having  been  satisfied  that  the 
decree  could  not  be  levied  upon  the  move- 
able  property  of  the  debtor  or  by  execution 
against  his  person,  had  no  jurisdiction  to 
attach  the  debtor's  immoveable  property. 

It  was  contended  that  there  was  a  provi- 
so in  the  under-tenure  that  the  tenure  woold 
become  void  upon  a  decree  for  rent  being 
obtained  and  ^remaining  unsatisfied  for  15 
days,  and  that  consequently,  at  the  end  of  the 
1 5  days,  the  under-tenure  ceased  to  exist,  and 
was  not  saleable.  1  am  of  opinion,  bow^'i 
that  lh€  under-tenure  did  not  become  abso- 
lutely void  and  at  an  end  at  the  expiwuou 
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of  IS  days,*  bat  that  it  was  only  voidable 
at  tbe  election  of  the  grantor.  But  even  if 
it  vere  at  an  end,  that  would  not  justify  an 
ittachment  of  the  generalira moveable  pro- 
perty of  the  debtor,  because  it  is  only  after 
a  sale  of  the  under-tenure  that  the  immove- 
able property,  by  virtue  of  Section  105,  be- 
comes attachable.  If  the  immoveable  proper- 
ty cannot  be  attached  by  virtue  of  Section 
105,  it  cannot  be  attached  except  under 
the  pronsions  of  Section  109,  and  then 
it  can  only  be  attached  if  satisfaction  of 
the  debt  cannot  be  obtained  against  the 
person  or  the  moveable  property  of  the 
debtor.  If,  therefore,  the  Collector  had  been 
acting  under  a  decree  of  his  own  Court, 
and  not  in  pursuance  of  the  request  of  the 
Deputy  Collector  to  attach  the  moveable 
property,  it  appears  to  me  that  he  had  no 
jurisdiction  in  the  first  instance  to  proceed 
against  immoveable  pYoperty  other  than  the 
tenure  itself. 

The  rule  will  be  made  absolute  with  costs. 


The  7lh  September  1868. 

Present : 

The  Hon'blc  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

EiideiKe— SttnTey-nutps-^Pencit-memoranda 
tbcreon  —  Uoszima  and  thaka  papers. 

Cases  \os.  384,  391,  and  392  of  186S. 

•S^«W  Appeals  from  a  decision  passed  by  the 
Additional  Principal  Sudder  Ameen  of 
Easi  Burdwany  dated  the  2$th  November 
iSb'j^  reversing  a  decision  of  the  Rloonsiff 
ofkvfee,  dated  the  30th  July  i86b, 

Shoi^ee  Mookhee  Dossee  and  others  (Defend- 
ants), Appellants. 

versus 

Bissessuree  Debee  (Plaintiff).  Respondent. 

Moos  Chunder  Madhub  Ghose  and   Olool 
Ckunder  Afoolierjee  for  Aj)pellants. 

lialoo  Kalee  Atohun  Doss  for  Respondent. 

•^enril-memoranda  on  a  C.wcrnm  ent  survey-R»ap  held 
»"  he  admwsihie  as  evidence. 


Survey-maps  prepared  under  the  authority  of  Go- 
vernment are  evidence  of  possession,  and,  therefore,  also  * 
of  title. 

I^azima  and  thaka  papers  are  leg^al  evidence  qua  it' 

ium  valeat. 

• 

Bayley,  J. — The  ground  taken,  in  the 
very  words  of  Baboo  Chunder  Madhub 
Ghose,  in  special  appeal,  is  ;  '*  The  Lower 
"  Appellate  Court  has  found  the  plaintiff's 
"  title  upon  no  legal  evidence  thereof."  Now, 
the  Lower  Appellate  Court  has  decreed  the 
plaintiff's  case  on  the  following  grounds: 
that,  although  the  survey-paper  had  been 
construed  by  the  first  Court  as  against  the 
plaintiff  on  account  of  its  containing  no  re- 
ference to  the  chitta-chuck  lands,  which  the 
plaintiff  claims  as  his  own,  though  locally 
within  the  defendant's  talook,  still,  on  look- 
ing to  the  original  papers  from  the  Collector- 
ate  record,  the  I^ower  Appellate  Court  finds 
a  memorandum  in  pencil  that  there  are  such 
chitta-chuck  lands.  The  I^wer  Appellate 
Court  also  strictly  sets  forth  its  reliance  upon 
the  evidence  of  witnesses  produced  by  the 
plaintiff.  The  Lower  Appellate  Court  further 
notices,  as  in  support  of  the  plaintiff's  case, 
the  thaka  and  loazima  papers  and  Ameen's 
report. 

Arguing  seriatim  on  the  general  ground 
taken  by  the  special  appellant.  Baboo  Chun- 
der Madhub  contends  that  the  survey-map 
was  no  evidence  of  title,  and  quotes  2  Weekly 
Reporter,  page  210,  in  support  of  this  plea; 
but  that  decision  has  no  bearing  on  the  pre- 
sent case.  It  was  merely  ruled  by  Mr.  Jus- 
tice Loch  that  a  survey-map  was  per  se  no 
sufficient  evidence  of  title. 

Baboo  Chunder  Madhub  also  argues  that 
the  Lower  Appellate  Court  has  proceeded 
chiefly  upon  the  evidence  of  a  series  of  mehal- 
waree  papers  and  upon  the  pencil-marks 
regarding  the  existence  of  chitta-chuck  lands 
of  the  plaintiff  in  the  defendant's  talook,  and 
that  the  pencil-marks  are  no  legal  evidence. 
On  Jhi«,  we  have  to  observe  that  all  survey- 
maps,  being  recordsof  Government,  are,  under 
Act  IL  of  1855,  evidence  to  a  certain  ex- 
tent of  the  facts  recorded  therein.  Although 
the  pencil-memorandum  might  of  itself  not 
be  sufficiently  satisfactory,  %\\h  in  this 
case  we  have  the  evidence  of  witri?5ses 
and  Ameen's  report  as  the  independent 
evidence  relied  upon  by  the  Lower  Appellate 
Court. 

Objection  is  taken  to  the  Ameen's  report, 
to  the  effect  that  the  Ameen  had  no  author- 
ity to  decide  to  whom  the  lands  in  dispute 
appertained ;  but  he  had  authority  to  see 
what  were  the  boundaries  and  bearings,  so 
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as  to  assist  the  Court  to  determine  whether 
*the  plaintiff's  claim  to  these  chilla-chuck 
lands  was  true.  Considering  the  way  in 
which  the  Lower  Appellate  Court  has  Ireat- 
ecT  the  report,  we  do  not  think  it  has  com- 
mitted anv  error  in  law. 

The  loazima  and  thaka  papers  are  legal 
evidence  quantum  valeaty  that  is  to  saj*,  they 
show  that  snch  and  such  papers  are  kept  in 
the  sherishia  of  land-owners.  It  is  not, 
however,  upon  any  single  isolated  item  of 
evidence  that  the  Lower  Appellate  Court  has 
come  to  its  conclusion  of  facts.  It  has  found 
on  legal  evidence  the  plaintiff's  possession. 
Possession  is  more  or  less  some  evidence 
of  title. 

According  to  the  circumstances  of  this 
case,  and  looking  to  the  facts  found  by  the 
Lower  Appellate  C  ourt  on  the  testimony  of 
witnesses  and  on  the  Ameen's  report,  we  are 
not  in  a  position  to  say  that  the  Lower  Ap- 
pellate Court  has  come  to  a  finding  of  fact 
upon  no  legal  evidence,  and  has,  therefore, 
erred  in  law.  s 

The  three  special  appeals,  therefore,  will 

be  dismissed  with  costs. 

« 

Miiler,  J. — I  concur.  I  think  that  evi- 
dence of  possession,  however  short,  is  evi- 
dence of  title,  and  it  is  for  the  Court  which 
deals  with  such  evidence  to  decide  whether 
it  is  sufficient  or  not. 

I  am  also  of  opinion  that  survey-maps 
prepared  under  the  authority  of  Governrnent, 
and  not  made  for  the  purpose  of  litigated 
questions,  are  receivable  as  evidence.  It  is 
said  th.at  survey-maps  are  evidence  of  posses- 
sion only,  and  not  of  title ;  but  if  they  are 
evidence  of  possession,  I  think  they  are  also 
evidence  of  title. 

Section  13,  Act  11.  of  1855,  distinctly 
says :-  - 

"All  maps  made  under  the  authority  of 
"  Government  or  of  any  public  Municipal 
*'  body,  and  not  made  for  the  purpose  of 
^'  any  litigated  question,  shall,  primd  facie, 
"  be  deeined  to  be  correct,  and  shall  be  ad- 
**  mitted  as  evidence  without  further  proof." 

The  Principal  Sudder  Ameen,  therefore, 
was  perfectly  justified  in  considering  the 
survey-map  as  evidence  in  the  case ;  and  after 
going  through  his  judgment  carefully,  I  do 
not  feel  the  slightest  hesitation  in  declaring 
that  the  argument  that  he  has  proceeded  on 
no  legal  evidence  is  altogether  untenable. 


The  8th  September  186S. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanaih 

Mitter,  fudges. 

Estoppel— Act  IV.  award  against  benameedir— 

Res  adjudicata. 

Case  No.  190  of  1868. 

Special  Appeal  from  a  decision  passed  hy  ike 
Judge  of  Bur  divan  y  dated  the  loth  Augutl 
i86y^  affirming  a  decision  of  the  AdditioMl 
Principal  Sudder  Ameen  of  thai  DiUruL 
dated  the  24th  April  i86y, 

Mohendronath  MuUick  and  another  i^Ptaint- 

iifs),  Appellants, 

versus 

Rakhal  Doss  Sircar  and  others  (Defendants}. 

Respondents. 

The  Advocate  General  and  Baboos  Onotihtnl 
Ch  under  Afookerjee  and  Sham  ImU  MiUtr 
for  Appellants. 

Bahoos  Kishen  Kishore  Ghbse,  Grija  Sun- 
kur  Mojoomdar,  and  Sreenath  Doss  for 
Respondents. 

In  a  suit  for  property,  it  was  held  that  the  pkintiff^ 
were  not  bouna  by  an  Act  IV.  award  passed  agaiii^  a 
person  in  whose  name  the  property  had  been  pardwsed 
by  the  father  of  the  plaintiffs,  but  who  had  not  dthrr 
title  or  interest  in  the  property,  and  did  not  conduct  the 
A<51  IV.  proceedinjir  with  any  authority  from  the  plaint- 
ifTs. 

Hrld,  too,  that  plaintiffs  were  not  estopped  by  9t^- 
ments  made  by  them  as  parties  in  another  suit.  wbiHi 
did  not  affect  their  status ;  nor  by  their  fafluie  to  **^ 
forth  their  title  in  a  former  suit  brought  against  Ihfw 
for  mesne-profits  of  the  land  in  dispute. 

Mitter,  7.— We  are  of  opinion  that  ihc 
decision  of  the  Lower  Appellate  Court  onghi 
to  be  reversed. 

The  first  question  to  be  determined  is. 
whether  the  suit  now  brought  by  the  plaintiff 
is  barred  by  the'  provisions  of  Clause  7,  Sec- 
tion I,  Act  XIV.  of  1859.  The  mere  faCi 
that  the  Act  IV.  award  in  question  was  pass- 
ed against  a  benameedar  for  the  present 
plaintiff  does  not,  in  our  opinion,  suffice  to 
show  that  the  present  plaintiffs  are  boand 
by  that  award.  If  the  allegations  in  tbe 
plaint  are  correct,  there  is  no  doubt  that  tbe 
plaintiffs  do  n|»t  claim  this  properly  through 
the  benameedar.  On  the  other  hand,  their 
case  is,  that  Hurry  Narain,  the  alleged  bcoa- 
meedar,  had  no  right  or  title  in  tbe  propert/* 
but  watfi  merely  the  person  in  whose  naa* 
I  the  property  was  purchased  by  their  fath^f* 
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If  the  defenllants  had  succeeded  in  showing 
that  the  Act  IV^.  proceeding  was  conducted 
bf  Hurry  Narain  on  the  authority,  express 
or  implied,  of  the  plaintiffs,  the  suit  now 
brought  to  recover  property  comprised  in 
the  award  might  have  been  barred  by 
Clause  7  of  Section  i  of  .the  Act.  But  it  is 
not  disputed  that  there  is  no  legal  evidence  to 
show  that  any  such  authority  was  given  by 
the  plaintiffs  to  Hurry  Narain ;  and,  in  the 
absence  of  such  evidence,  we  cannot  hold 
that  the  plaintiffs  are  barred,  simply  because 
Hurry  Narain,  the  benameedar,  was  a  party 
to  the  Act  IV.  proceeding  in  question. 

It  is  said  that  the  plaintiff  Khugendro 
was  made  a  party  to  this  Act  IV.  proceeding. 
It  is  ver}'  true  that  the  name  of  Khugendro 
appears  in  the  petition  filed  by  the  defendants 
in  the  Act  IV.  case;  but  on  referring  to  the 
proceedings  of  the  Magistrate,  we  find  (hat  the 
award  of  that  officer  was  confined  to  a  case  be- 
tween the  present  defendant  on  the  one  side, 
and  Hurry  Narain  and  two  other  parties, 
no  way  connected  in  law  with  the  plaintiffs, 
on  the  other.  It  is  clear,  therefore,  that 
Khugendro  was  not  a  party  to  this  proceed- 
ing, and  in  the  absence  of  any  evidence  to 
show  that  Khugendro  was  summoned  by 
the  present  defendants  to  appear  in  the 
Act  IV.  case,  we  cannot  even  infer  that  he 
was  aware  of  that  proceeding,  merely  because 
his  name  was  mentioned  in  the  petition. 

It  is  also  urged  on  behalf  of  the  respond- 
ents that  the  plaintiffs  are  estopped  by  a 
certain  petition  which  they  filed  in  a  suit 
insiitnted  by  one  Mrino  Moyee  Dossee 
against  the  present  defendants  and  the 
present  plaintiffs.  We  do  not,  however, 
think  that  the  plaintiffs  are  estopped  by 
any  statements  which  they  may  have  made 
in  that  case.  The  defendants  are  unable  to 
stew  ihjt  their  status  has  been  affected  by 
^e  statements  in  question ;  and  no  plea  of 
estoppel,  therefore,  can  be  based  upon  those 
statements.  Oi>  the  other  hand,  we  find  that 
^  statements  referred  to  were  rejected 
hy  the  Court  itself. 

^ly.  it  is  contended  that  the  plaintiffs 
<^ght  to  have  set  forth  their  title  in  a  former 
sail  brought  against  them  by  the  defendants 
»ot  the  mesne- profits  of  the  land  now  in 
<it»piile,  and  that  their  failure  to  do  so  ought 
^  ^  taken  ait  sufficient  to  >^r  the  present 
*el»on.  This  contention  does  not  appear  to 
J^«o«nd.  Whatever  statements  might  have 
heen  made  by  the  pUiintiffs  in  that  case, 
l^y  CRQ  only  be  taken  as  evidence ;  but 
*wse  statements  cannot  preclude  the  plaint- 

Vol.  X. 


iffs  from  maintaining  the  present  action.  It 
cannot  be  said  that  the  decree  for  mesne-* 
profits  binds  the  title  to  the  land,  and  the 
present  action  is  consequently  not  barred  by 
Section  2,  hdi  VIII.  of  1859.  Under  silth 
circumstances,  this  last  plea  also  ought  to  be 
rejected. 

The  decision  of  the  Lower  Appellate 
Court  is  accord  ins; ly  reversed,  and  the  case 
is  remanded  to  the  first  Court  for  adjudi- 
cation upon  the  remaining  issues. 


The  8th  September  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges. 

Reriew— Section  3^  of  the  Code  of  Civil  Pro- 
cedure—Jurisdiction— Execution. 

Case  No.  38  of  1868. 

Application  for  reviav  0/ judgment  passtd  by 
the  Honble  Justices  Bayley  and  Glover, 
on  the  igth  May  1868,  in  Special  Appeal 
No.  1208  of  r86j. 

Deen  Dyal  Puramanick,  Plaintiff  (Appellant), 

Petitioner, 

versus 

Ram  Coomar  Chowdhry  and  others,  Defend- 
ants (Respondents),  Opposite  Party. 

Baboo  Otool  Chunder  Mookerjee  for 
Petitioner. 

Baboo  Nil  Madhub  Bose  for  Opposite  Party. 

Section  367  of  the  Code  oF  Civil  Procedure  authorizes 
reviews  of  judgment  in  respect  to  decrees  of  Court,  and 
also  in  respect  to  orders  which  are  not  decrees. 

Where  a  Deputy  Collector,  who  had  decreed  a  suit 
for  ejectment  on  proof  of  arrear  due,  held  afterwards 
in  execution  that  as  the  arrear  had  been  paid  up  within 
15  days,  the  tenant  could  not  be  ejected  in  accordance 
withSiition  7S,  Act  X..  1859.  his  order  in  execution  was 
declared  to  be  ultra  vires  and  illegal. 

Glover,  J.— The  circumstances  under 
which  this  application  for  review  '(«  made  are 
somewhat  peculiar.  ""^ 

The  original  suit  under  Act  X.  of  1859 
was  for  ejectment  on  proof  of  arrear  due,  and 
the  Deputy  Collector  decided  in  favor  of 
the  plaintiff.  Afterwards,  however,  on  execu- 
tion being  applied  for,  he  held  that  as  the 
arrear  had  been  paid  up  within  15  days  of 
the  passing  of  the  decree,  the  tenant  could 
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not  be  ejected  in  accordance  with  Section  78 
of  the  Act. 

This  order  was  appealed  to  the  Judge  and 
upheld  by  that  oflScer. 

A  special  appeal  was  then  made  to  this 
Court,  and  a  Division  Bench  (Pbear  and 
Mitter,  JJ.)  held  that  the  Judge  had  no 
jurisdiction  to  bear  the  appeal,  the  Deputy 
Collector's  order  being  one  passed  in  exe- 
cution of  decree ;  but  they  likewise  held 
that  the  proceedings  of  the  Deputy  Collector 
in  execution  were  illegal,  and  pointed  out  to 
the  special  appellant  a  remedy  by  applying 
to  this  Court  under  its  extraordinary  powers 
of  revision. 

An  application  was  made  to  us  on  the  nth 
of  May  last,  but  no  copy  of  the  Division 
Bench's  judgment  was  filed,  nor  were  we  in 
any  way  given  to  understand  what  was  the 
nature  of  the  order  of  the  learned  Judges. 
Nor  was  the  nature  of  the  defendant's 
tenure  properly  stated  to  us,  and  we  were 
led  to  suppose  that  it  was  an  ordinary  ryot's 
holding,  to  which  the  provisions  of  Section  78 
were  applicable ;  and  that  being  so,  we  de- 
clined to  interfere. 

This  is  the  order  which  it  is  ndw  sought  to 
review. 

We  had  at  first  some  doubt  as  to  whether, 
with  reference  to  the  terms  of  Section  376, 
Act  VIII.  of  1859,  our  order  not  being  in 
any  shape  "  a  duree"  could  be  made  the 
subject  of  a  review  ;  but  on  further  consider- 
ation, and  adverting  to  a  Full  Bench  deci- 
sion of  this  Court  (Hiradhon  Mookerjee 
versus  Chunder  Mohun  Roy,  Special  No., 
Weekly  Reporter,  66),  we  think  that  although 
Section  367  of  the  Procedure  Code  makes 
mention  only  of  reviews  of  judgment  in 
respect  /o  decrees  of  Court,  it  has  always 
been  held  to  authorize  reviews  of  orders, 
which  are  not,  strictly  speaking,  decrees. 

We  think,  therefore,  that  this  application 
for  review  can  be  entertained  ;  and  that  being 
so,  and  it  having  been  shown  us  that  our  for- 
mer order,  passed  under  a  mistaken  view  of 
the  facts  of  the  case,  was  erroneous,  we  annul 
that  order,^nd  take  up  the  application  de  novo 
as  1f»was  made  to  us  on  the  nth  of  May 
1868. 

On  the  facts  of  the  case,  we  have  no 
doubt  that  the  order  of  the  Deputy  Collector 
in  execution  was  ultra  vires  and  illegal ; 
and  under  the  power  of  revision  above  allud- 
ed to,  we  annul  that  order,  and  direct  that 
execution  be  carried  out  in  the  terms  of 
(he  decree. 


The  8th  September  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Amended  application  forexecntion^Section  a(^ 

Act  XIV.,  Z859. 

Case  No.  297  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipperah,  dated  the  i8lh 
April  i868y  reversing  a  decision  of  ike 
Sudder  Ameen  of  Soodharam,  dated  the 
*jth  December  i86*j. 

Mahomed  Samee  Bhooya  (Judgment-debtor), 

Appellant^ 

versus 

Alahee  Buksh  Chowdhry  (Decree-bolder), 

Respondent, 

Baboos  Romesh  Chunder  Mitter  and  Nuteei 
Chunder  Sein  for  Appellant. 

No  one  for  Respondent. 

A  bond'fide^  application  for  execution  held  to  be 
a  proceeding  within  the  meaning  of  Section  20,  Act  XtV. 
of  i859>  even  though  it  had  to l)e  amended  by  cnkrof 
Court. 

Mitter  J  J, — There  is  no  ground  of  appeal 
in  this  case.  It  appears  that  three  persons 
applied  to  the  Lower  Court  on  the  i8th  July 
1 866  for  execution  of  decree.  The  applica- 
tion was  received ;  but  on  the  ist  August 
1866,  the  Court  passed  an  order  for  an 
amendment  of  the  application,  on  the  ground 
that  it  was  signed  by  three  persons,  two  of 
whom  were  not  mentioned  in  the  decree. 
On  the  6ih  August  following,  the  necessar}' 
amendment  was  made,  and  proceedings  were 
directed  to  be  taken  for  the  satisfaction  of 

the  decree. 

• 

It  is  now  contended  before  ns  in  appeal 
that  the  amendment  being  made  on  the  6th 
August  last,  and  the  period  of  limitation 
prescribed  by  Act  XIV.  having  expired  aii^ 
that  date,  the  right  to  execute  the  decree 
was  barred  by  limitation. 

We  are  of  opinion  that  this  contention  is 
not  sound.  It«  is  admitted  that  the  petition 
of  1 8th  July  1866  was  in  time,  and  what 
was  done  on  the  6th  August  was  merely 
to  amend  the  mistake  committed  by  thede- 
cree-hokders  in  the  first  petition  which  wtf 
filed  in  time. 
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There  isjio  reason  to  infer  that  the  peti- ;  up  by  the  plaintiff  must  necessarily  fail. 
tion  of  i8ih  July  was  not  a  bond- fide  peti- 1  Tiiat  the  adoption  of  an  only  son  is  prohi-' 
tion,  andit  was,  therefore,  a  proceeding  within  bited  by  the  Hindoo  Shasters,  is  beyond  all 
the  meaning  of  Section  20,  Aft  XIV.  of  controversy.  The  two  leading  authorities 
1859.  The  objection  of  the  appellant  ap-  on  the  subject,  namely,  the  DuttukaMimanea 
pears  to  be  a  mere  technical  objection,  no  and  the  Duttuka  Chundrika,  are  unanimous 
way  affecting  the  proper  adjudication  of  the  in  declaring  that  such  an  adoption  should 
CoQrt  below  on  the  merits.  never  be  made. 

We  reject  this  application  without  costs,       "By  no  man  having  an  only  son  is  the 
as  the  respondent's  pleader  is  not  before  us.       gift  of  that  son  ever  to  be  made."    (Duttuka 

Mimansa,  Section  4,  Verse    i.)    "He  who 

has  an  only  son,  or  one  having  an  only  son, 

The  9th  September  1868.  the  gift  of  that   son  must  never  he  made; 

p        t .  '  for,  as  Vishnoo  declares,  *  An  only  son  let 

^^^'^  '  '  no  man  give. ' "    Therefore,   a  prohibition 

The  llon'ble  L.  S.  Jackson  and  Dwarkanath  I  against  acceptance  is  established  by  the  text 

}^l\iieT,  fudges.  in   question.      Accordingly,   Vishnoo   says: 

HMoo  Law-Adoptii«  of  an  only  son.       '  '^'^^  "^  5?^^ .g»Y^^  or  receive,"  &c.  (Ditto, 

r«       V  f    o^Q  I  Verse 2.)  To  this  he  subjoms a  reason  :  "For 

Case  i\o.  75  of  i86».^  ,  ^  J5  destined  to  continue  the  line  of  his 

Regular  Appeal  from  a  decision  passed  by    ancestors.     His  being  destined   for  lineage 

ike  Officialing  Judge  0/  Midnapore,  dated   being  thus  ordained  in  the  gift  of  an  only 

Ike  i^ih  November  i86j.  son,  extinction  of  lineage  is  implied.    Now, 

Rajah  Opendur  Lall  Roy  (Plaintiff),         I  this  is  incurred   by  the  giver  and  the  re- 

Appellant,  I  c«»ver  also.*'    (Ditto,  Verse  3.) 

versus  ''  ^y  1^0  man  having  an  only  son  is  the 

„  „  «•         /TA  r    J     .N  gift  of  that  son  ever  to  be  made.'     (Duttuka 

Ranee  Bromo  Moy^^^^^  Chundrika,  Verse  29,  Section  i,  Chapter  1.) 

m,     n   ^   All  J    D  z       o         i-i  The  passages  cited  above  are  sufficient  to 

Mr  R.  r.  Allan  and  BaboosBama  Churn    ^^^^^  ^^^^  the  adoption  of  an  only  son  is  for- 

Banerjee  and  Bhonvanee  Churn  Dull  for  .  ^^^^^  ^^  ^^^  ^^^^  Law.     It  has  been 

Appellant.  ^^^j^  ^^^  ^^xt  prohibition  contained  in  these 

Baboo  Ashoolosh  Chaiierjee  for  Respondent,    passages  amounts  to  nothing  more  than  a 

mere  religious  injunction,  and  that  the  viola- 
iTie^optwnof  an  only  son  is  contrary  to  the  Hindoo    ^^    ^j  gy^h  ^n  injunction  cannot  invalidate 

Lav.  and  is  tiMretore  invalid.  '    .         j      .•  r.      -^  1.  .  i_  1 

the  adoption  after  it  has  once  taken  place. 
Miller,  J, — We  are  of  opinion  that  the  :  We  are  of  opinion  that  this  contention  is  not 


Judge  below  was  wrong  in  dismissing  th's 
suit  on  the  ground  that  the  plaintiff  was  a 
minor.    Instead  of  dismissing  the  suit  upon 


sound.  It  is  to  be  remembered  that  the  in* 
stitution  of  adoption,  as  it  exists  among  the 
Hindoos,  is  essentially  a  religious  institution. 


such  a  ground,  the  Judge  ought  to  have,  in  |  It  originated  chiefly,  if  not  wholly,  from 
oar  opinion,  allowed  the  suit  to  stand  over  motives  of  religion,  and  an  act  of  adoption  is, 
pending*  the  appointment  of  a  guardian  or  to  all  intents  and  purposes,  a  religious  act,  but 
next  friend  to  conduct  it  on  behalf  of  the  one  of  such  a  nature  that  its  religious  and  its 
plaintiff.  It  is  unnecessary  for  us,  however,  temporal  aspects  are  wholly  inseparable. 
10  say  anything  further  on  this  point.  It  i  *'  By  a  man  destitute  of  male  issue  only,'' 
is  admitted  on  all  sides  that  the  plaintiff  is  says  Menu,  ''  must  the  substitute  for  a  son 
now  a  major ;  and  as  the  case  is  otherwise  ripe  of  some  one  description  always  be  anxiously 
for  decision,  we  will  proceed  at  once  to  try  ,  made  for  the  sake  of  ih&funeral  c^ke,  ivaler, 
it  on  the  merits.  ,  and   solemn    rites.''     (Duttuka    ChunoWka, 

We  think  that  the  plaintiff  has  succeeded  1  Section  i,  Verse  3.)  It  is  clear,  therefore, 
in  showing  that  he  was  adopted  by  the  late  *al  the  subject  of  adoption  is  mseparable 
Rajah  Nnnd  Lall  Roy.    BuJ  it  is  unneces-   fro»»  ^^^  Hmdoo  religion  itself,  and  all  dis- 


saiy  for  as  to  enter  into  the  evidence  bear- 
ing on  this  point.  It  appears  that  the 
piainliff  was  the  only  son  of  his  natural 
father ;  and  as  the  adoption  of  an  c^ly  son 
is  contrary  to  the  Hindoo  Law,  the  title  set 


tinctions  between  religious  and  legal  injunc- 
tions must  be  necessarily  inapplicable  to  it. 

Suppose,  for  instance,  that  a  son  has  been 
adopted  by  a  childless  widow  without  the 
permission  of  her  husband,  the  prohibition 
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against  such  an  adoption  is  contained  in  the 
•following  passage : — 

'*  Let  not  a  woman  give  or  receive  a  son 
in  adoption,  unless  with  the  assent  of  her 
husband."  (Duttuka  Chundrika,  Section  i, 
Verse  7.) 

Can  it  be  said  that  such  an  adoption  would 
be  valid  in  law?  It  will  be  observed  that 
the  language  employed  in  the  preceding  text 
is  precisely  similar  to  that  employed  in  the 
text  prohibiting  the  adoption  of  an  only  son ; 
and  it  would  be  difficult  to  suggest  a  reason 
why  an  adoption  invalidated  in  the  one  case 
for  temporal  purposes  upon  considerations 
arising  out  of  the  religious  view  of  the 
matter,  should  not  be  equally  invalidated  in 
the  other  case  upon  similar  grounds.  One 
of  the  essential  requisites  of  a  valid  adoption 
is  that  the  gift  should  be  made  by  a  compe- 
tent person;  and  the  Hindoo  Law  distinctly 
says  that  the  father  of  an  only  son  has  no  such 
absolute  dominion  over  that  son  as  to  make 
him  the  subject  of  a  sale  or  gift.  (See  the 
text  of  Vishnoo  quoted  in  Verse  5,  Section 
4  of  the  Duttuka  Mimansa.)  Such  a  gift, 
therefore,  would  be  as  much  invalid  as  a 
gift  made  by  the  mother  of  the  child  without 
the  consent  of  the  father.  It  is  to  be  borne 
in  mind  that  the  prohibition  in  question  is 
applicable  to  the  giver  as  well  as  to  the  re- 
ceiver, and  both  parties  are  threatened  with 
the  offence  of  '*  extinction  of  lineage  "  in  case 
of  violation.  Now,  the  perpetuation  of  line- 
age is  the  chief  object  of  adoption  under  the 
Hindoo  Law;  and  if  the  adoptive  father  in- 
curs the  offence  of  "extinction  of  lineage" 
by  adopting  a  child  who  is  the  only  son  of 
his  father,  the  object  of  the  adoption  necessari- 
ly fails.  It  is  true  that  the  doctrine  of  fac- 
lum  valet  is  to  a  certain  extent  recognized 
by  the  lawyers  of  the  Bengal  School ;  but  if 
we  were  to  extend  the  application  of  this 
doctrine  to  the  law  of  adoption,  every  adop- 
tion, when  it  has  once  taken  place,  will  be,  as 
a  matter  of  course,  good  and  valid,  however 
grossly  the  injunctions  of  the  Hindoo  Shasters 
might  have  been  violated  by  the  parties  con- 
cerned in  it.  The  case  reported  in  1  Stokes*s 
Madras  Reports,  page  54,  is  no  doubt  in 
idMU^  of  the  appellant ;  but  for  the  reasons 
stated  above,  we  are  unable  to  concur  with 
the  learned  Judges  who  decided  that  case. 
On  the  other  hand,  we  find  two  cases  in  our 
own  Presidency  which  are  directly  in  favor 
of  the  view  we  have  taken,  and,  what  is  of 
still  greater  importance,  both  these  cases  have 
been  cited  with  approbation  by  Sir  William 
Macnaghten  himself.    The  first  case  is  re- 


ported in  page  178,  Volume  II.  pf  his  vork 
on  the  Hindoo  Law,  and  the  second  is  to  be 
found  in  page  1 79  of  the  same  volume.  We 
may  also  observe  that  the  learned  traDslator 
of  the  Duttuka  Chundrika  and  the  DuUoka 
Mimansa  is  of  the  same  opinion. 

For  the  foregoing  reasons  we  are  of  opinion 
that  the  plaintiff's  suit  must  be  dismissed, 
but  without  costs.  The  late  Rajah  liad.  in 
point  of  fact,  adopted  the  plaintiff;  and  if  the 
title  set  up  by  the  plaintiff  has  failed,  it  is  for 
no  fault  of  his. 


•  The  10th  September  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac 
pherson,  judges, 

Ex-parte  judgment—ReTiew — Special  appetL 

Case  No.  139  of  1868  under  Act.  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy  iki 
Judge  of  Dinageporey  dated  the  nth  No- 
vember iS6jy  reversing  a  decision  fautd 
by  the  Deputy  Collector  0/  Afaldah,  dalH 
the  toth  October  1866, 

Beejoy  Gobind  Sircar  (Plaintiff),  AppelM, 

versus 

Radha  Benode  Misser  and  others  (Defend- 
ants), Respondents. 

Bah 00s  Kishen  Kishore  Ghose  and   Gfij^ 
Sunker  Mojoomdar  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 

Where,  in  the  absence  oi  a  plaintiff *s  pleader,  the 
case  was  decided  vx  bartt\  his  proper  course  was  held 
to  be  an  application  tor  review,  not  a  special  appeal 

Bayley,  J, — The  pleas  taken  in  this  spe- 
cial appeal  are,  firstly,  that  the  Lower  Appel- 
late Court  ought  not  to  have  struck  off  (he 
case  on  default,  but  should  have,  under  tbe 
provisions  of  Section  346,  decided^the  case 
ex  parte  ;  secondly,  that  the  plaintiff's  pleader 
being  sick,  and  having  intimated  this  to  the 
Lower  Appellate  Court,  that  Court  should 
not  have  decided  the  case  in  his  absence. 

In  the  first  place,  we  think  that  althoag:h 
the  exact  expression  "decreed  ex  parte' m 
not  used,  yet  it  is  quite  clear  that  tbe  case 
was  practically  decreed  ex  parte,  and  with  the 
same  result  as  before. 

On  the  second  point,  it  is  admitted  by  ibe 
special  appellant  that  there  is  no  evidence  to 
show  that  he  intimated  to  the  Court  that  his 
pleader  was  sick;  and  even  if  it  were  so,  the 
proper  course  was  certainly  to  apply  for  * 
review  of  the  judgment^  and  not  come  up  m 
a  special  appeal. 
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The  1 3th  September  1868.  | 

Present :  ' 

The  Honble  Sir  Barnes  Peacock,  A7.,  Chief 
Jusiice^  and  the  Hon'ble  Dwarkanath 
Milter,  Judge. 

Social  agreements— Jurisdiction. 

Reference  to  the  High  Court  by  the  Judge  of 
ike  ^mait  Cause  Court  at  Dacca^ 
Nitye  Shaha  and  others,  Plainliffs, 

versus 
Shoobul  Shaha  and  others,  Defendants. 

An  afp'eement  to  remain  forever  in  a  particular  com- 
munity cannot  be  enforced  by  a  9uit  in  Court. 

Case, — Defendants, having  associated  with 
ceruin  of  their  own  caste  considered  guilty 
in  some  social  point  of  view  amongst  their 
class  of  people,  were  fined  by  their  zemindar. 
On  this,  they  joined  the  society  of  the  plaint- 
iffs, executing  in  favor  of  the  latter  the 
agreement  in  question.  It  runs  thus  :  **  We 
"  shall  eat  and  sit  in  your  community  and 
"  move  therein,  and  therefore  you  pay  the 
**  above  line  for  us.  We  shall  not,  without 
*'  your  permission,  join  any  other  community. 
"  If  we  do,  shall  pay  Rupees  50  with 
"  interest."  This  may  lead  to  a  supposition 
that  plaintiffs'  demand  is  on  account  of  con- 
tribution towards  the  fine  alluded  to.  But 
their  case  is  not,  in  fact,  one  for  any  such  con- 
tribution or  the  like.  Nor  do  they  utter 
even  a  word  about  the  previous  fine,  or  their 
having  paid  aught  for  the  defendants,  or 
>rhat  the  amount  of  fine  or  payment  was. 
They  can  neither  prove  that  now.  They  sue 
the  defendants  simply  on  the  ground  of  breach 
of  contract,  1.  e.yfor  their  joining  another  com- 
nuniiy ;  and  this,  in  my  humble  opinion,  is 
saiog  only  for  a  penalty  which  ii^  not  recover- 
able under  law. 

It  should  further  be  observed  that  plaintiffs 
have  not  only  refrained  from  making  the  case 
as  Qpe  for  contribution  or  damages,  but  they 
cannot  sue  for  a  contribution  towards  a  fine 
imposed  by  a  zemindar,  and  that  for  a  pur- 
pose, as  it  seems  to  me,  repugnant  to  the 
moral  as  well  as  social  liberty  of  man — that 
he  shall  not  eat  with  this  man  or  move  that 
vay.    These  are  the  facts  of  the  case. 

The  point  on  which  I  solicit  the  opinion  of 
the  Hon'blc  Court  is,  however,  simply  one  of 
law  ^»/>.,  can  an  agreement  (thus  to  remain 
for  ever  in  a  particular  community  of  men)  be 
enforced,  or  a  penalty,  as  above,  allowed  for 
breach  of  that  agreement  ? 

iVrmit  me  to  add  that  the  suit,  as  I  have 
alluded  to  in  my  letter  of  reference,  is  brought 
after  6  years  5  months,  and  there  i(  no  due 


date  stated  in  the  agreement.  It  makes  the 
demand  ^recoverable  at  any  time  the  defends 
ants  would  join  any  other  society ;  and  it^  in- 
stead of  having  an  effect  of  keeping  time  for 
suing  to  the  length  of  a  man's  life,  makes  j,he 
agreement,  I  am  inclined  to  think,  inopera- 
tive. 

Judgment  of  the  High  Court. 

Peacock,  C.  J. — We  are  of  opinioii  that 
such  an  agreement  cannot  be  enforced,  and 
that  the  suit  ought  to  be  dismissed. 


The  1 2th  September  1868. 

Present  : 

The  Honble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Milter,  Judge, 

Summonsby  post— Sections (^and66,  ActVIIL, 
1859— special  bailiff— Foreign  territory. 

Reference  to  the  High  Court  by  the  Recorder 
of  Rangoon,  dated  the  ijth  August  1868, 

Cassim  Azim  Dooplay,  Plaintiff, 

versus 
Cassim  Mahomed  Baroocha  and  another, 


Defendants. 

A  summons  cannot  be  sent  by  post  to  any  plac 
to  which  letters  are  not  re^^istered  by  a  Post  Office  i 


ce 
in 


India  (Sections 65  and  66,  Act  VIII.,  1859). 

A  special  bailiff  cannot  be  sent  to  serve  civil  process 
in  a  foreign  territory. 

Case. — I  HAVK  the  honor,  under  the  provi- 
sions of  Act  XXI.  of  1863,  Section  22,  to 
request  the  opinion  of  their  Lordships  the 
Judges  of  the  High  Court  at  Fort  William, 
upon  the  questions  (i)  whether  a  summons 
to  appear  and  answer  to  a  suit  in  the  Court 
of  the  Recorder  of  Rangoon  can  be  served 
upon  a  defendant  residing  at  Mandalay,  in 
the  territories  of  the  King  of  Ava,  through 
the  Post  Office,  under  Section  60  of  Act 
VIII.  of  1859;  and  (2)  if  so,  whether  proof 
of  the  letter  having  been  duly  posted  is  sufli- 
cient  prinidfacie  proof  of  service  of  the 
summons. 

The  following  evidence  taken^in  the  case 
will  show  the  nature  of  the  communsfiation 
by  post  between  Rangoon  and  Mandalay  : — 

August  5th  and  7th,  1868. 

Richard  Samuel  Kdwards,  sworn,  states ;  I 
am  Collector  of  Customs  of  Rangoon.  There 
is  a  dfik  post  between  this  place  and  Man- 
dalay, and  there  has  been  such  a  post  for 
several  years.    The  post  belongs  to  the  King 
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of  Ava.  The  packets  are  always  brought  to 
me,  and  I  give  them  to  the  head  boat-man. 
For  the  last  year  or  two,  this  communica- 
tion has  been  regular  once  a  week.  I 
ha\ie  never  had  any  complaint  of  a  missing 
letter.  "  There  is  a  small  box  in  the  Custom 
House,  and  the  people  come  and  put  the 
letters  in  of  their  own  accord.  It  is  a  safe 
mode  of  communication.  Most  important 
letters  go  by  the  boat.  The  communications 
between  the  Burmese  Court  and  the  Chief 
Commissioner  of  British  Burmah  go  that 
way.  The  King  of  Ava  maintains  this  dak 
boat. 

To  me :  The  late  Chief  Commissioner 
authorized  me  to  take  charge  of  the  mails 
for  Ava.  He  did  not  give  me  an  authority 
in  writing.  It  was  an  arrangement  made 
when  I  was  up  at  Amarapoora  with  the  late 
Chief  Commissioner.  It  was  not  inserted 
in  the  Gazelle,  and  had  nothing  to  do  with 
the  Post  Office.  The  Post  Office  authorities 
occasionally  send  letters  posted  for  Mandalay 
over  to  me  for  transmission. 

Alexander  Charles  Boyd,  sworn  :  1  am 
Post  Master  of  Rangoon.  Letters  are  post- 
ed for  Mandalay  in  the  Post  Office.  We 
send  them  over  to  the  Collector  of  Customs 
after  they  are  stamped.  We  do  not  register 
letters  for  Mandalay.  There  is  no  branch 
of  the  Post  Office  at  Mandalay,  or  anywhere 
in  the  territories  of  the  King  of  Ava. 

I  would  state  as  my  own  opinion  that  I 
have  some  doubt  upon  the  first  question, 
that  is  to  say,  whether  the  summons  can 
be  served  through  the  post.  Section  60  does 
not  define  the  word  *'  post,"  and  it  may  be 
that  the  post  between  Rangoon  and  Manda- 
lay would  come  within  the  meaning  of  the 
Section.  But  on  the  second  question  I 
apprehend  that  there  is  no  doubt  that  mere 
proof  of  the  posting  of  the  letter  without 
proof  of  registration  cannot  constitute /r/'wrf- 
facie  proof  of  service  of  the  summons  under 
Section  66. 

I  have  been  requested  by  the  Advocate  for 
plaintiff  to  make  this  reference  on  the  two 
points  already  mentioned,  and  I  would 
further  ask  the  opinion  of  their  Lordships 
(3)  ^Kb^ther,  supposing  it  to  be  impossible 
to  effect  a  service  of  summons  on  a  defendant 
residing  at  Mandalay  through  the  Post  Office, 
it  can  be  done  by  a  special  bailiff.  Section  47 
seems  to  me  to  preclude  this.  No  officer 
of  the  Court  can  execute  process  without  the 
jurisdiction  of  the  Court  (Tagore  versus 
Ram  Chunder,  i  Hyde  136).  Much  less,  I 
should  suppose,  can  the  Court  give  authority 


to  do  so  to  a  person  not  an  officer  of  the 
Court. 

It  has  been  the  custom  in  Rangoon  to 
send  process  up  to  Mandalay  by  a  special 
bailiff,  but  I  do  not  think  the  practice  is 
warranted  by  the  law.  The  late  learned 
Recorder  held,  it  seems,  a  different  opinion 
from  my  own  on  the  point,  and  1  woald, 
therefore,  desire  to  refer  it  to  their  Lordships. 

Judgmenl  of  the  High  CourL 

Peacocky  (\  J, — We  are  of  opinion  that  a 
summons  cannot  be  sent  by  post  to  any  place 
to  which  letters  are  not  registered  by  a  Post 
Office  in  India  (Sections  65  and  66) ;  2nd. 
that  a  special  bailiff  cannot  be  sent  to  serve 
civil  process  in  a  foreign  territory. 


The  12th  September  1868. 

Presenl : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chitf 
Jusliccy  and  the  Hon'ble  Dwarkanath  Mit- 
ter,  Judge. 

Lord's  Day  Act—Abkarry  rules— British 

Burmah. 

Reference  lo  the  High  Court  by  the  Recorder 
of  Rangoon,  dated  Ihe  28th  August  1868. 

D.  Abraham,  Prisoner. 

The  lord's  Day  Act  does  not- extend  to  criminai  cisg 
in  British  Burman  ;  and  a  conviction  is  not  bad  by  rai* 
son  of  the  accused  having  been  arrested  00  a  Sun- 
day. 

The  Ahkarry  Acts  (XXI.  of  1S56,  XXIII.  of  laJcaml 
XX.  of  1864)  not  havingr  t»een  extended  to  BriHsh  Bar* 
mah,  and  no  power  bein^r  vested  in  the  Chief  Commtir 
sioner  to  make  rules  containing-  penal  clauses,  the  Ab* 
karry  rules  passed  by  that  functionary  have  Bot  the 
force  of  law. 

C<?j^— The  appellant,  D.  Abraham,  a 
Jew,  has  been  convicted  by  the  Town  Magis- 
trate of  a  breach  of  Abkarry  rules,  a  copy 
of  which  rules  are  attached  to  this  reference. 
The  28th  rule  is  the  one  under  which  ihc 
charge  was  laid,  and  the  fine  inflicted  was 
400  rupees,  the  offence  being  a  second 
offence. 

The  first  question  upon  which  I  would 
ask  the  opinion  of  their  Lordships  is  whdiier 
the  proceedings  ought  to  be  quashed,  the 
appellant  having  been  arrested  onaSundaj? 

The  Advocate  for  the  appellant  cites  tiic 
Lord's  Day  Act  of  29  Car.  2,  Section  6,  and 
the  case  of  Taylor  and  Phillips,  3  East  155. 

It  is  contended  that  this  Act  applies  to  the 
case,  because  Section  21  of  1S63  declares 
that,  in  sdl  suits  cognizable  by  the  Recorder's 
Court,  all  questions  as  well  of  fact  as  of  law 
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or  equity  shall  be  dealt  with  and  determined 
according  to  the  law  administered  by  the 
High  Court  of  judicature  at  Fort  William  in 
Bengal  in  the  exercise  of  its  ordinary  original 
civil  jurisdiction. 

Assuming  that  the  Lord's  Day  Act  was  in 
1863  a  part  of  the  law  administered  in  the 
High  Court  at  Fort  William  in  its  ordinary 
original  civil  jurisdiction,  I  do  not  think 
that  it  applies,  therefore,  in  a  criminal  appeal 
in  the  Recorders  Court  in  Burmah.  Section 
31  refers,  in  my  opinion,  to  civil  suits  alone  ; 
and  as  the  Criminal  Procedure  Code,  which, 
1  think,  is  the  law  which  must  guide  me,  is 
silent  upon  the  point,  I  see  no  reason  why 
the  proceedings  should  be  quashed,  because 
the  appellant  was  arrested  on  a  Sunday. 

The  second  question  is,  whether  the  Ab- 
karry  rules  under  which  the  appellant  has 
been  convicted  and  fined  400  rupees  have 
the  force  of  law ;  and  if  not,  whether  the 
conviction  can  be  supported  .^ 

Upon  this  point  1  have  very  considerable 
doubts:  and  when  it  arose  in  the  case,  I 
desired  the  Government  Advocate,  who  did 
not  in  the  firet  instance  appear  for  the  Crown, 
to  ascertain  under  what  authority  those  Ab- 
kari}'  rules  were  passed.  The  case  was  ad- 
journed for  the  purpose  of  ascertaining  this  ; 
and  on  its  coming  on  for  hearing  again,  the 
Government  Advocate  informed  me  that  he 
could  point  to  no  authority  under  which  the 
Chief  Commissioner  of  British  Burmah,  who 
appears  to  have  issued  the  rules  in  question, 
had  power  to  do  so. 

The  Abkarry  revenue  is  collected  in  the 
Bengal  Presidency  under  Act  XXI.  of  1856, 
amended  by  Act  XXIII.  of  i860  and  Act  XX. 
of  1864.  Power  is  given  to  the  Governor- 
General  in  Council  to  extend  those  Acts  to 
places  under  their  immediate  administration. 
1  conceive  that  British  Burmah  is  a  place 
under  the  immediate  administration  of  the 
Governor-General  in  Council. 

I  find,  however,  that  the  Abkarry  Acts 
have  not  been  extended  to  British  Burmah  ; 
but  that  the  rules  which  I  enclose  are  quite 
independent  of  the  Acts  of  the  Governor- 
General  in  Council,  relating  to  Abkarry,  and 
are  entirely  different  in  principle  to  the  rules 
applying  in  Bengal.  They  are  modified  to  a 
ceruiin  extent  every  year,  but  similar  rules 
tave  been  in  force  in  the  pr9vince  for  about 
fifteen  years. 

It  appears  to  me  that  if  these  lules  have 
any  legal  effect,  it  must  be  by  virtue  of  some 
power  vested  in  the  Chief  Commissioner 
w  representing  in  British  Burmah  the  Board 


of  Revenue.  The  powers  of  the  Chief  Com- 
missioner are  defined  in  a  Resolution  printed 
in  the  Gazette  of  India,  Extraordinary,  Janu- 
ary 31st,  1862. 

But  it  appears  to  me  that  the  powers  ofihe 
Chief  Commissioner  as  a  Board  of  Revenue 
cannot  extend  so  far  as  to  enable  him  to  pass 
rules  containing  penal  clauses,  such  as  are 
contained  in  the  rules  in  question. 

The  subject  appeared  to  me  to  be  of  so 
much  importance  that  I  requested  the  Chief 
Commissioner  to  cause  a  search  to  be  made 
for  any  document  which  might  give  him  any 
power  in  the  matter;  and  as  I  am  now  in- 
formed by  the  Government  Advocate  that  no 
such  document  can  be  found,  I  beg  to  refer 
the  matter  to  their  Lordships. 

It  seems  to  me  that  there  is  no  power  at 
present  vested  in  any  one  but  in  the  British 
Parliament  or  the  Legislative  Council  of  the 
Governor- General  to  make  laws  for  this  pro- 
vince, and  that  laws  can  only  be  extended  to 
the  provinces  by  the  Local  Government,  that 
is,  the  Governor-General  in  Council,  or  by 
the  Chief  Commissioner  exercising  the  powers 
of  a  Local  Government  under  A61  XXXL  of 
1867.  These  Abkarry  rules  have  not  been 
made  or  extended  by  any  of  these  authorities, 
and  I  would,  therefore,  express  my  Own  opinion 
that  they  have  not  the  force  of  law,  and  con- 
sequently that  the  conviction  in  this  case 
cannot  be  supported. 

Judgment  of  the  High  Court, 

Peacock,  C.  J, — We  are  of  opinion  that  the 
Lord's  Day  Ads  do  not  extend  to  criminal 
cases  in  British  Burmah,  and  that  the  con- 
viction is  not  bad,  because  the  defendant  was 
arrested  on  a  Sunday. 

We  are  of  opinion  that  upon  the  facts 
stated,  the  Abkarry  rules  passed  by  the  Chief 
Commissioner  have  not  the  force  of  law,  and 
that  the  conviction  cannot  be  supported. 


The  1 2th  September  186S. 

Present : .. 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  i)warkanath 
Mitter,  Judge,  '  -* 

Bond —Repudiation— Premature  suit. 

Reference  to  the  High  Court  by  the  Officiating 
Judge  of  the  Small  Cause  Court  at  Patna, 
dated  the  Jjth  August  1868, 

Sujeewun  Singh,  Plaintiff, 

versus 

Runpal  Singh,  Defendant. 
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Defendant  havtngf  denied  tn  a  Criminal  Court  the 
Execution  of  a  bond,  plaintiff  sued  him  for  the  amount 
payable  under  the  bond,  before  the  time  specified  there- 
m  for  payment  had  arrived. 

I^ELD,  that  the  suit  could  not  be  maintained. 

Case, — The  plaintiff  sues  the  defendant  for 
Rupees  106-8-0  under  a  bond,  dated  26th 
October  1865,  payable  on  the  26th  October 
1870,  the  defendant  having  repudiated  his 
part  of  the  contract  by  denying  the  execution 
of  the  bond  and  the  receipt  of  the  money  ! 
therein  alluded  to  in.his  deposition  before  the 
Deputy  Magistrate  of  Patna  on  the  24th 
December  1867  in  a  criminal  case  pending 
before  him. 

The  defendant  denies  the  authenticity  of 
the  bond,  and  also  urges  that  the  suit  is  pre- 
mature, inasmuch  as  the  time  for  the  payment 
of  the  bond-money  has  not  yet  arrived. 

The  question  that  arises  in  this  suit  is  whe- 
ther the  suit  can  be  maintained  before  the 
expiration  of  the  term  mentioned  in  the  bond  ; 
if  so,  whether  the  plaintiff  is  entitled  to  a 
decree  for  the  immediate  recovery  of  the 
money  covered  by  the  bond,  or  to  wait  till  the 
due  date. 

I  am  of  opinion  that  the  defendant  having 
denied  in  the  Criminal  Court  the  execution 
of  the  bond,  as  well  as  receipt  of  the  bond- 
money,  the  plaintiff  has  now  the  right  to  bring 
a  suit  to  establish  the  authenticity  of  the  bond, 
and,  in  the  event  of  the  genuineness  of  the  I 
bond  being  proved,  to  obtain  a  conditional 
decree  declaring  his  right  to  recover  the 
amount  covered  by  the  bond  after  the  expira- 
tion of  the  term  of  payment  agreed  to.  I  do 
not  consider  the  defendant's  repudiation  of  the 
transaction  as  a  sufficient  reason  for  the 
plaintiff  to  urge  that  he  is  no  longer  bound 
by  his  own  part  of  the  contract  regarding  the 
time  of  payment  stipulated  in  the  bond,  and 
that  he  is  entitled  to  have  a  decree  for  the 
immediate  recovery  of  the  money  claimed. 

Judgment  of  the  High  Court, 

Peacock,  C.  J, — It  is  clear  that  the  suit 
cannot  be  maintained. 


TJie  1 2th  September  1868. 

•^  Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.» 
Chief  Justice,  ?iVid  the  Hon'ble  Dwarkanalh 
Mi  tier.  Judge. 

Jurisdiction— Small  Cause  Courts. 

Reference  to  the  High  Court  by  the  Officiating 
Judge  of  the  Small  Cause  Court  at  Santi- 
pore,  dated  the  i^th  August  1868, 


Bama  Soonduree  Debee,  Plaintif, 

versus 
Kami  nee  Bewa  and  others,  Defendants, 
Baboo  Buroda  Prosunno  Shame  for  Plaintiff. 
No  one  for  Defendants. 

A  suit  to  set  aside  a  decree  of  a  Small  Cause  GMirt 
when  no  defect  of  jurisdiction  is  manifest  on  the  fac^ 
of  the  proceedtngf,  and  where  there  is  no  reason  to  sup- 
pose that  the  decree  was  obtained  by  fraud  or  coUusioB, 
cannot  be  maintained  in  a  Court  of  Small  Causes. 

Case — Plaintiff  sue^  to  set  aside  whit 
she  calls  an  illegal  and  collusive  decree  of 
this  Court,  and  to  recover  the  amount  of  that 
decree  which  has  been  realized  by  the  sale  of 
property  alleged  to  belong  to  her  minor  sod. 
Plaintiff  was  no  party  to  the  suit  in  which 
that  decree  was  passed,  it  having  been  insti- 
tuted by  defendant  against  defendant  No.  3aflJ 
others,  for  money  belonging  to  defendant  No.  1 
and  appropriated  by  defendant  No.  3.  The  case 
was  decreed  against  defendant  No.  3  in  Sep- 
tember 1868.  Execution  was  taken  out  against 
certain  immoveable  property  alleged  to  belong 
to  defendant  No.  3,  but  claimed  by  plainiil 
as  the  property  of  her  son.  Plaintiff's  suit  to 
establish  her  title  thereto  was  dismissed  b} 
the  Moonsiff  in  January  of  the  present  year. 
Plaintiff  contends  that  the  decree  ought  to  be 
set  aside,  if  she  can  show  (1)  that  it  was  ob- 
tained by  fraud  or  collusion,  or  (2}  that  it  was 
given  in  a  case  where  the  Court  bad  no  joiis- 
diction. 

1  find,  on  referring  to  the  records,  that 
there  is  no  ground  whatever  to  suppose  that 
there  was  any  collusion  between  defendant 
No-  3i  against  whom  alone  the  decree  was 
given,  and  any  ofthe  other  parties  to  that  suit; 
nor  is  there  any  want  of  jurisdiction  apparent 
on  the  face  of  the  proceedings,  the  claim  being 
of  the  nature  of  those  ordinarily  cognizable 
in  a  Small  Cause  Court.  The  decree  was 
given  for  money  said  to  belong  to  defendant 
No.  I,  and  to  have  been  forcibly  taken 
from  her  by  defendant  No.  3 ;  but  plaintiff 
states  in  the  present  case  that  she  is  ptV' 
pared  to  show  that  the  circumstances  were 
such  that  defendant  No.  i  could  have  bad 
no  claim  to  the  money,  the  facts  being  that 
it  was  the  consideration  for  the  marriage  of 
a  niece  of  defendant  No.  3''$,  who  was  stolen 
and  given  away  in  marriage  by  defendants 
Nos.  I  and  2,  No.  2  being  the  brother  <A 
defendant  No.  3,  and  No.  i  the  pafamonrof 
No  2,  they  receiving  Rupees  125  in  considera- 
tion thereof  from  the  bridegroom ;  and  that, 
inasmuch  as  the  bride  had  been  hitbetto 
nurtured  by  defendant  No.  3,  he  alone  was 
entitle(U  to  give  her  away  in  marriage,  and 
was  the  sole  party  entitled  to  the  marriag«- 
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money  usually  given  by  the  husband  on  such 
occasions. 

Plaintiff  contends  that  these  facts,  which 
siie  is  prepared  to  prove,  would  take  away  the 
jurisfliction  of  this  Court,  a  suit  of  that  nature 
not  being  cognizable  under  Section  6  of  Act 
XI.  of  1865.     The  questions  which  I  have  to 
propose  for  the  decision  of  the  High  Court, 
are  (1)  whether  this  Court  has  jurisdiction 
to  set  aside  a  former  decree,  on  the  ground  of 
its  having  been  passed  without  jurisdiction, 
such  want  of  jurisdiction  not  being  apparent 
on  the  proceedings  of  the  suit,  but  to  esta- 
blish which  fresh  evidence  must  be  gone  into; 
and  (2)  whether  ihe  facts,  as  stated  above  by 
plaintiff,  are  sufficient  to  take  away  the  juris- 
diction of  this  Court.     There  is  no  doubt  that 
adecreecanbesetaside  when  defect  of  jurisdic- 
tion is  manifesi  on  ihe  face  of  the  proceedings 
wide  8  Weekly  Reporter,  Civil  Rulings,  p. 
89);  also  when  the  decree  has  been  obtained 
h)'  fraud  or  other  improper  means  (Sections 
90  and  272  of  the  Civil  Procedure  Code) ;  but  | 
IDC  present  case  cannot.  I  think,  come  under 
either  of  these  specifications,  nor  in  its  pre- 
sent shape  does  it  seem  possible  to  bring  it 
within  any  of  the  definitions  of  suits  cogni- 
zable under  Section  6  of  the  Small  Cause 
Court  Act. 

1  am  myself  of  opinion  that  plaintiff's  suit 
cannot  lie  in  this  Court,  her  proper  remedies 
being, /rj/,  a  claim  to  the  property  which 
she  alleges  to  belong  to  her  son  under  Section 
246  of  Act  VIII.  of  1859;  and,  secondly,  in 
the  event  of  its  rejection,  a  regular  suit  to 
establish  her  title.  Finally,  she  had  still  a 
right  of  appeal  from  an  adverse  judgment  in  the 
latter  case,  as  the  property  claimed  was  im- 
moveable. 

Judgment  of  the  High  Court, 

Peacock,  C.  y.-— We  are  of  opinion  that 
the  view  taken  of  this  case  by  the  Judge  of 
the  Small  Cause  Court  is  correct,  and  that  the 
plaintiff's  suit  cannot  be  maintained  in  the 
Small  Cause  Court. 


The  12th  September  1868. 
Present: 


The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Attachmeots  (before  and  after  judginent)^Offi- 

cial  Assignee. 

Case  No.  319  of  1868. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Officiating  Judge  of  Dinagepore,  dated 
the  24th  April  1868.  • 

Vol.  X. 


Indro  Chunder  Doogur,  Appellanty 

versus 

Mr.  John  Cochrane,  Ofticial  Assignee, 
Respondent.  ^ 

Baboos  Kishen  Kishore  Ghosc  and  Khettur 
Mohun  Mookerjee  for  Appellant. 

Mr.  R,  E.   Twiddle  and  Baboo  Taruclinath 
Diitt  for  Respondent. 

Attachments  made  before  judgement,  though  perfected 
by  jud:^mcnt,  and  not  rcquirinjj  fresh  process,  do  not 
prevent  possession  of  the  attached  property  from  being 
taken  by  the  Official  Assignee,  should  it  not  have  been 
sold  before  that  officer  is  appointed  to  the  charge  of 
the  property.  As  attachment  does  not  divest  the  debt- 
or of  ownership  in  the  property,  attachment  after  de- 
cree does  not  put  a  creditor  in  a  better  position  than  at- 
tachment previous  to  judgment. 

Loch,  J. — The  appellant  in  this  case,  in  exe- 
cution of  his  decree,  attached  the  property  of 
his  judgment-debtor  situated  in  Zillah  Dinage- 
pore  in  January  1868,  and  it  was  sold  inexe- 
I  cution  on  19th  March  1868. 
I      On  the  6th  March,  the  debtor  was  declaied 
insolvent,  and  by  an  order  of  the  High  Court, 
original  side,  of  that  date,  his  property  was 
placed  in  the  charge  of  the  Official  Assignee. 
On  the  i9ih  March,  the  Official  Assignee 
sent  a  petition  to  the  Judge  of  Dlnagepore, 
praying  that  the  property  might  be  released 
from  attachment,  and  that  any  assets  belong- 
ing to  the  insolvent  might  be  remitted  to 

him. 

The  petition  of  the  Official  Assignee  did  not 
reach  the  Judge  till  after  the  sale  of  the  in- 
solvent's properly  had  taken  place,  and  after 
the  expiry  of  the  thirty  days  prescribed  by 
law,  the  Judge  confirmed  the  sale  and  remit- 
ted the  sale-proceeds  to  the  Official  Assignee. 
The  decree-holder  claims  these  sale-pro- 
ceeds, on  the  ground  that,  as  the  property  had 
been   attached  by  him  in  execution  of  his 
decree  before  it  was  made  over  to  the  charge 
of  the  Official  Assignee,  he  is  entitled  to  the 
sale-proceeds,  and  he  supports  his  claim  by 
reference  to  a  Circular  Order  of  the  late  Sad- 
der Court  of  25th  August  1837,  circulating 
an  opinion  of  the  then  Advocate-General  on 
the  subject. 

There  has  been  a  great  change  in  the  law 
since  1837,  and  certain  judgments  passed  by 
Judges  on  the  original  side  of  the  High  Cgurt, 
reported  in  the  Indian  Jurist  (New  Series, 
Volume  I.,  page  325  and  page  373)  have  been 
quoted  by  the  opposite  jjarty  to  show  that  at- 
tachments made  before  judgment,  thoagh  per- 
I  fected  by  judgment,  and  not  requiring  fresh 
1  process  of  attachment  to  be  taken  out,  do  not 
prevent  possession  of  the  attached  property 
'  from  being  taken  by  the  Official  Assignee, 
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should  it  not  have  been  sold  before  that 
•  officer  is  appointed  to  the  charge  of  the  pro- 
perty. It  is  pointed  out  to  us  {see  Brough- 
ton's  Procedure  Code,  2nd  edition,  page  154, 
Section  232,  Act  VIII.,  1859)  that  the  High 
Court  of  Bombay  have  ruled  differently,  and 
have  held  that,  where  property  has  been  at- 
tached before  judgment,  and  a  decree  obtained 
before  the  Official  Assignee  was  appointed, 
such  creditors  were  eniiiled  to  be  satisfied  be- 
fore the  Official  Assignee ;  but  though  all  de- 
ference is  due  to  the  opinion  of  the  High 
Court  of  Bombay,  we  think  the  ruling  of  this 
High  Court  should  be  followed  till  it  be 
shown  to  be  erroneous. 

As  the  attachment  does  not  divest  the  debt- 
or ol  the  ownership  in  the  property,  we 
think  that  attachment  after  decree  does  not 
put  a  creditor  in  a  belter  position  than  attach- 
ment previous  to  judgment,  and  we,  there- 
fore, consider  the  order  of  the  Judge  is 
correct,  and  dismiss  this  a|)peal  with  costs. 


The  1 2th  September  1868. 

Present  : 

The  Ilon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Execution — Costs  of  advertising.    * 

Case  No.  300  of  1868. 

Miscellaneous  Appealjrom  an  order  passed  hy 
the  Judge  of  the  2^'Pergunnahs,  the  2^th 
April  1868,  affirming  an  order  of  the  Prin- 
cipal Sudder  Ameen  of  that  District ^  dated 
the  8th  February  1S68. 

Kisto  Kishore  Ghose  (Decree-holder), 

Appellant^ 


say  that,  in  the  event  of  the  provisions  of  tbe 
Procedure  Code  being  in  all  respects  complied 
with,  it  is  within  the  discretion  of  the  Court 
charged  with  the  execution  of  the  decree  to 
withhold  execution  and  abstain  from  selUn^ 
because  the  decree-holder  refuses  to  pay  the 
costs  of  such  advertising.  However  reason- 
able it  may  be,  in  our  opinion,  to  advertise 
sales  in  execution  about  to  take  place  in  this 
city  and  its  suburbs,  we  think  the  Procedare 
Code  has  not  provided  that  the  decree-holder 
should  be  compelled  to  pay  the  costs  of  siucb 
advertisement  in  advance.  Entertaining  this 
view,  we  feel  ourselves  compelled  with  some 
reluctance  to  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  to  direct  that  the 
execution-proceedings  be  carried  out,provided 
that  the  conditions  prescribed  in  Act  VIII.  of 
1S59  have  been  in  all  respects  complied  with. 
Inasmuch  as  this  appeal  has  arisen  solely 
out  of  an  act  of  the  Court — an  act  which 
was  substantially,  as  we  think,  reasonable,  al- 
though it  was  not  strictly  in  accordance  wiih 
the  Procedure  Act ;  and  as  the  charge  for  tbe 
advertisement  was  a  trivial  sum,  we  do  not 
think  it  is  right  that  we  should  award  costs 
to  the  appellant. 


versus 


Soorjonalh  Sircar  (Judgment-debtor), 
Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Tarucknath  Paleet  for  Respondent. 

It  is  not  within  the  discretion  of  a  Court  charged 
with  the  execution  of  a  decree  to  withhold  execution, 
and  abstain  from  sellingr,  because  the  decree-holder 
refuses  to  pay  the  cost  of  advertising-.  The  Procedure 
Code  does  not  require  the  decree- holder  to  pay  such 
costs  in  advance. 

^htar,  J,—Wr  entirely  agree  with  the 
Judge  of  the  Lower  Appellate  Court  that  the 
order  requiring  the  sale  to  be  advertised  is  a 
reasonable  order,  and  we  further  concur  with 
him  in  thinking  that  it  is  for  the  interests  of 
all  parties  concerned,  or,  at  any  rate,  of  the 
public  generally,  that  the  practice  of  advertis- 
ing intended  sales  should  be  upheld,  if  possi- 
ble.   At  the  same  time,  we  are  unable  to 


I  The  1 2th  September  i863. 

I  •  Present: 

I 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse* 

I  Judges. 

'  Execution— Adjustment  of  a  decree — SecttooiS 
206  and  208,  Act  VHI.,  1859. 

Case  No.  266  of  1868. 

JMiscellaneous  Appeal  from  a  decision  pass- 
ed  by  the    Principal  Sudder    Ametn    of 
ike  2^'Pergunnahs,  dated  the  23rd  ^f^iy 
1868, 

Bharut  Chunder  Roy  (Decree-holder"),  Appel^ 
I  lanty 

I  versus 

I  Nawab  Nuzir  Ali  Khan  Bahadoor  (Jadgment- 
!  debtor),  Respondent. 

;  Mr.  R.  T.  Allan  and  Baboo  Anund  Chunder 

!  Ghossal  for  Appellant. 

Baboo  Ashootosh  Dhur  for  RespondenU 

A  decrce-holdef ,  who  was  not  barred  by  lapne  of 
:  time,  in  seeking  to  execute  his  decree,  was  onposed  by 
'  the  judgement-debtor,  on  the  {ground  that  the  aecree  baa 
'  been  seized  and  sold  by  the  Deputy  Collector  in 
I  execution  of  a  decree  of  that  functionary's  Court,  and 
'  hat  he  hitiself  (the  jud};ment-d«btor)  had  become  the 
pturchaser  thereof. 
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Hbld  that  these  proceedin.Ejs  amounted  to  an  adjust- 
ment  out  of  Court,  which,  under  Section  206,  Act  VIII. 
of  iS59f  conXA  not  be  recognized  by  the  Court  unless 
certified  to  it  by  the  judgment-creditor  himself. 

Held,  also,  that  a  Court  charged  with  the  execution 
of  a  decree  has  no  other  discretion  with  regard  to  notic- 
ing a  transfer  thereof,  than  that  which  is  given  to  it  by 
Swrtion  20S,  which  only  applies  to  cases  where  the  trans- 
feree can,  and  does  come  forward  to  claim  execution  for 
himself,  instead  of  the  original  decree-holder. 


Phear,  /.— 4n  this  case,  the  plaintiff  has 
obtained  a  decree  against  the  defendant  in 
the  Court  of  the  Subordinate  Judge,  and  is 
seeking  to   have  execution  thereof.     It  is 
admitted  that  he  is  not  barred  by  lapse  of 
time  from  suing  out  execution  of  his  decree, 
and  there  is  nothing  whatever  on  the  record 
to  show  that  he  is  not  entitled  to  all  the 
benefit  in  the  matter  of  the  suit,  which  a 
competent  Court  intended  to  give  him  by 
its  judgment.      However,  the  defendant  at 
this  stage  resists  the  execution  of  the  decree, 
upon    the    allegation    that    something   has 
Uken  place  elsewhere  out  of  Court,  which 
has  had  the  effect  of  depriving  the  plaintiff 
of  the  right  to  proceed  to  execution  of  that 
decree.     What  the  defendant  says  is   this, 
namely,  that  he  had  a  decree  against  the 
plaintiff  in   the  Deputy  Collector's   Court, 
and  that,  in  execution  of  that  decree,  the 
decree  in  the  present  suit  was  seized  and 
sold  by  the  Deputy  Collector,  and  he  himself, 
viz.,  the  present  defendant,  became  the  pur- 
chaser thereof;   and   he   argues   from   this 
that  the  plaintiff  has  thereby  lost  all  rights 
under  that  decree,  and  is  not  now  entitled  to 
obtain  execution  of  it.      If  this  argument  be 
just,  it  seems  to  us  an  inevitable  conclusion 
that  the  express  provisions  of  Section  206 
of  Act  VIII.  of  1859  have  been  successfully 
set  at  naught  in  this  matter.      For  the  result 
is,  that  the   defendant,  by  purchasing  the 
decree  at  the  sale  in  execution  held  in  the 
Deputy  Collector's   Court  for  the  sifta  of 
1.600  rupees,  has  got  quit  of  a  judgment- 
debt,  which  he  owed  by  virtue  of  this  decree 
to  the  plaintiff  to  the    amount  of    14,000 

rupees.  • 

It  seems  to  us  that,  if  he  is  so  quit,  then 

the  whole  transaction  amounts  to  nothing 

essentially  different  from  an  adjustment  out 

( '  Court,  such  as  Section  206,  Act  VIII.  of 

,9.  expressly  directs  shall  not  be  recog- 

I    ed  by  the  Court,  unless  it  it  certified  to  the 

•    urt  by  the  judgment-creditor  himself.   The 

ly  difference  is,  that  the  judgment-cre- 

^11  himself  is  here  no  party  to  the  ad- 

tment,  it  having  been  effected  through  a 

iird  person  against  his  will.     But  this  sure- 

r  cannot  place  him  in  a  worse  position  than 

tat  in  which  he  would  have  beai  had  he 


actually  arranged  the  adjustment,  and  in  that 
case  he  would  undoubtedly  have  carried  oui 
the  execution  in  disregard  of  it.  Whether 
on  the  purchase  by  the  defendant  in  the  De- 
puty Collector's  Court  the  defendant  really 
obtained  any  rights  as  against  the  plaintiff  or 
did  not,  we  do  not  now  think  it  necessary  to 
consider.  If  he  did,  some  other  mode  of 
realizing  the  fruit  of  that  transaction  ought 
to  have  been  pursued  than  that  which  he 
has  here  taken.  It  seems  to  us  clear  that,  as 
there  is  nothing  on  the  record  to  prevent  the 
plaintiff  from  getting  the  benefit  of  his  decree, 
so  there  is  nothing  outside  the  record  which 
should  oblige  a  Court  of  Equity  to  refuse  to 
give  him  that  benefit. 

We  think  that  the  Court  which  is  charged 
with  the  execution  of  the  decree  has  no  other 
discretion  with  regard  to  noticing  a  transfer 
of  the  deyee,  than  that  which  is  given  to  it 
by  Section  208  of  the  Civil  Procedure  Code ; 
and  clearly  that  Section  only  applies  to  cases 
where  the  transferee  can,  and  does,  come 
forward  to  claim  process  of  execution  for 
himself  in  the  stead  of  the  original  decree- 
holder.  It  has  no  place  where  the  transferee 
and  the  judgment-debtor  are  the  same  person 
in  the  same  character,  and  where  consequent- 
ly an  application  for  execution  by  the  trans- 
feree could  never  be  seriously  made. 

We  are,  therefore,  of  opinion  that  the  Lower 
Court  was  wrong  in  refusing  to  give  the 
plaintiff  execution.  We  think  that  the  de- 
cision of  the  Lower  Court  must  be  reversed, 
and  the  case  must  be  sent  back  to  it  with  the 
direction  that  the  plaintiff  is  entitled  to  get 
execution  of  his  decree  from  the  defendant, 
with  costs  in  both  Courts. 


The  1 2th  September  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Mookhtears-^Appearanc^'  ^in  the  mcM- 
inS^  of  Act  XX.,  X805. 

Appeal  from  an  order  passed  by  ^^^J^S^ 
ofTirhoot,  dated  30th  June  1868. 

Gujraj  Singh  and  others.  Appellants. 

Mr,  R.  E.  Twidale  for  Appellants^ 

There  is  nothing  in  the  provisions  of  Act  XX.  of  1865 
^i.;^;  restrains  any  person  from  coming  mto  the 
oJ^encrK  fudge  and  supplying  information  to 

j^ual  presence  before  the  fudge  in  Court,  e,  g.,  of  a 
mookhtear  standing  behind  the  pleader. 

Jackson,  r.— The  petitioners  complain  of 
an  order  in  the  Urdu  language  promulgated 
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by  the  Judgfe  of  Tirhoot  on  30th  June  last, 
^hich  he  has  explained  by  an  English  order 
dated  the  24th  July.  In  ihis..  it  is  further 
ordered  that  (speaking  of  the  previous  order) 
**all  that  it  prescribed  was  that  none  but 
'*  mookhtears  qualified  and  enrolled  under 
Act  XX.  of  1865  should  appear  and  act 
in  Court,  and  that  in  every  case  in  which  a 
mookhtear  might  be  appointed  by  a  party, 
''  a  mookhtearnamah  should  be  filed.  But  in 
regard  to  the  appointnrient  of  pleaders  and 
*' their  instruction  out  of  Court,  the  order 
complained  against  was  silent.  No  doubt, 
any  one  may  appoint  a  pleader,  and  the 
"pleader  may  be  instructed  by  his  client 
"directly,  without  the  intervention  of  a 
"mookhtear  at  all.  But  all  that  this  Court's 
order» prescribed  was  that,  if  a  mookhtear 
appeared  in  a  Court,  and  instructed  a 
"  pleader  at  the  hearing  of  a  case,  it  should 
"be  none  but  a  mookhtear  enrolled  under 
"the  Act,"  Again,  he  says:  *'With  the 
"  appointment  or  existence  of  old  recognized 
"  agents,  the  Court  does  not  interfere,  except 
"to  prevent  them  from  appearing  in  Court 
"in  the  character  of  mookhtears"  These 
words  are  used  by  the  Judge  to  explain  an 
expression  used  in  his  previous  order,  viz,, 
the  Urdu  words  ''wasii  pairuvi  hazir  hoe,'' 
which  mean,  as  I*  understand,  come  into 
Court  for  the  purpose  of  looking  after  the 
case. 

The   Court   has  had  frequent  difllculties 
in    answering    inquiries    as    to     what     the 
Legislature  appeared  to  conleinplaie  as  the 
functions  or  privileges  of  mookhtears  under 
the   Pleaders'  and  Mookhtears'   Act.     It  is 
very  doubtful  how  far  the  provisions  of  that 
Act  control  the   Sections   of   Act  VII I.    of 
1859  relating  to  the  appearance  of  the  par- 
ties in  the  Mofussil  Courts.     It  may  be  that 
the  persons  before  those  Courts  are  the  per- 
sons spoken  of  in  the  first  Clause  of  Section 
17.     The  persons   holding- general  powers- 
of-aitorney    may     be     limited     to    persons 
qualified  under  the   Pleaders'  Act,   XX.  of 
1865.     liy    the    word    "appearance,"     the 
Judge  seems  to  mean  the  actual  presence  of 
any  person  before  the  Judge  in  Court.     He 
thinks  that  the  mookhtears  standing  behind 
the  pleads  and  giving  him   information  is 
an  appearance,  and  a  contravention  of  the 
provisions  of  Act  XX.  of  1S65.     This   is 
clearly  a  mistake.     There  is  nothing  in  the 
provisions  of  that  Act  which  restrains  any 
person  from  coming  into  the  presence  of 
the  Judge,  and  supplying  information  to  the 
vakeels.     A  person  not  enrolled  must  not 
"appear"  or  practise  within   the  meaning 


of  the  Act,  but  the  restriction  goes  no  far- 
ther. Therefore,  the  Judge's  order  com- 
plained of,  so  far  as  it  restrains  any  person 
from  coming  into  the  Coart-hoase,  and  in- 
structing the  pleaders,  must  be  set  aside. 


The  14  th  September  1868. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanatb 
Mitter,  Judges. 

Mahomedan  law— Pre-emptioii — Separate 

estates. 

Case  No.  1320  of  1868. 

Special  Appeal  from  a  decision  passed  hy  tht 
Judge  of  Sylhet^  dated  the  2^ A  February 
1868,  reversing  a  decision  of  the  Officiating 
Principal  Sudder  4nieen  of  that  Di^tritt, 
dated  the  12th  June  i86y, 

Abdool  Azim  (Plaintiff),  Appellant, 

versus 

Khondkar  Hamid  Ali  and  others  (Defend- 
ants), Respondents, 

Baboo  Debendro  Narain  Base  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for  Respondents. 

Accordinpr  to  the  Medaya,  the  rijf ht  of  shitfa  (pre* 
emption)  is  limited  to  parcels  of  land,  houses.  A:c.,  ud 
does  not  contemplate  the  rig-ht  to  purchase  a  separate 
estate  because  a  part  of  it  is  continuous  with  that  uf  the 
shufJ :  the  law  heinjj  intended  to  prevent  vexation  to 
holders  of  small  plots  of  land  by  the  introduction  iif  a 
stranger  amon""  them. 

Z<7t/f,y.--THK  Judge  holds  in  this  case  that 
the  right  of  prc-empiion  cannot  be  exercised 
by  the  party  claiming  it,  because  the  quamitv 
of  land  (about  90  beegahs  more  or  lessj  is  too 
extensive,  and  he  quotes  a  judgment  of  the 
High  Court  reported  in  II.  Weekly  Reporter, 
page  261,  which  ruled  that  a  claini  to  the 
right  of  pre-emption  on  the  ground  of  vici- 
nage alone  would  not  lie  in  the  case  of  large 
estates,  but  only  when  houses  or  nearest 
holdings  of  land  made  parties  such  smalt 
neighbours  as  to  give  a  claim  on  the  ground 
of  convenience  and  mutual  servience.  Bailiie 
in  his  work  on  Mahomedan  Law,  p.  47 't 
defines  the  right  of  pre-emption  as  follows: 
"  The  original  meaning  of  shufa  is  conjunc- 
"  tion.  In  law,  ii  is  a  right  to  take  possession 
1  **  of  a  purchased  parcel  of  land,  for  a  similar 
*'  (in  kind  and*  quantity)  of  the  price  that 
"  has  been  set  on  it  to  the  purchaser.  The 
•'cause  of  it  is  the  junction  of  the  property 
"of  the  j^i(/f,  or  person  claiming  the  right, 
'  "  with  the  subject  of  the  purchase."    And  in 
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a  note,  he -states ''that  in  the  Moontaha  ul 
"  Uruh  the  word  'parcel '  above  is  rendered 
"by  the  Persian  word  ^ parah-zameen,^  a 
"piece  or  frjigment  of  land." 

It  is  probable  that  originally  the  right  o^ 
pre-emption  extended  only  to  houses,  gardens, 
and  small  plots  of  land,  and  this  view  is  sup- 
ported by  the  illustrations  of  what  may  be 
the  subjects  of  pre-emption  as  given  by  Baillic ; 
but  on  looking  at 'the  Hedaya,  we  find  it 
stated  at  page  591  of  Volume  III.  that 
*^shu/a  takes  place  with  regard  to  all  lands 
or  houses.''  The  roeaninq:  of  this  is  clear  on 
reference  to  the  context.  It  had  been  stated 
in  a  previous  part  of  the  paragraph  that  ac- 
cording to  the  doctrine  of  shufi  nothing  is 
subject  to  shuft  but  what  is  capable  of  being 
divided ;  but  the  Prophet  held  differently, 
and  adds  the  writer :  **  Besides,  according  to 
"  our  tenets,  the  grand  principle  of  shu/a  is 
"the  conjunction  of  property,  and  its  object 
"to  prevent  vexation  arising  from  a  dis- 
'*  agreeable  neighbour,  and  this  reason  is  of 
"equal  force  whether  the  thing  is  divisible  or 
"otherwise."  The  writer  of  the  Hedaya 
then  assigns  the  reason  why  the  right  is  not 
applicable  to  moveables,  "  Because  of  the 
"saying  of  the  Proph.t,  '  shu/a  affects 
"only  houses  and  gardt^ns,'  and  also  because 
"ihe  intention  of  shu/a  being  to  prevent 
"the  vexation  arising  from  a  bad  neigh- 
"  hour,  it  is  needless  to  extend  ii  10 
"property  of  a  moveable  nature."  Looking 
at  the  chapter  on  S/m/a  in  the  Hedaya,  the 
right  appears  to  be  limited  to  parcels  of  land, 
houses, &c.,  and  does  not  contemplate  the  right 
to  purchase  a  separate  estate,  because  a  part 
of  it  is  continuous  with  that  of  the  shufi. 
It  is  true  that  a  ])erson  may  have  a  bad 
neighbour  as  a  zemindar,  and  so  suffer  as 
much  vexation  from  him  as  from  a  bad 
neighbour  next  door  or  holding  the  next 
Held  ;«but  still  it  appears  to  me  that  the  law 
was  intended  to  prevent  vexation  to  holders 
of  small  plots  of  land  who  might  be  annoyed 
by  the  introduction  of  a  stranger  among 
them.  I  think  I  would  apply  the  ruling  laid 
down  in  the  judgment  of  the  Court  quoted 
above  to  the  present  case,  and  allow  the  judg- 
ment of  the  I-ower  Court  to  stand,  for  the 
property  to  which  the  right  of  pre-emption  is 
claimed  is  a  separate  estate  paying  revenue  to 
Government.  I  would  dismiss  the  appeal 
with  costs.  ^ 

Mitter^  J. — The  property  in  dispute  is  an 
estate  paying  revenue  to  Government,  and  I 
am  not  prepared  to  say  that  this  case  is  not 
governed  by  the  decision  relied  upon  by  the 
respondent. 


The  9th  November  1868. 

Present :  • 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Milter,  Judge,  * 

Jurisdiction— Execution— Sale  of  decree. 
Case  No.  314  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  J  he  Principal  Sudder  Ameen  of  Beer- 
bhooniy  dated  the  i8th  May  1868. 

Ram  Buksh  Chuttangee  and  others,  Appellants, 

versus 

Maharajah  Bunwaree  Gobind  Bahadoor, 

Respondent. 

Bahoos  Kalee  Prosunno  Dutt  and  Romanath 
Base  for  Appellants. 

No  one  for  Respondent. 

Where  A  obtained  a  decree  in  a  District  Court  agrainst 
By  who  had  previously  obtained  a  decree  in  a  different 
district  against  another  party— Held  that  the  District 
Court  had  jurisdiction  to  sell  B's  rijfht,  title,  and  inter- 
est in  his  decree,  and  that  the  purchaser  becoming  as- 
signee of  that  decree  had  a  right  to  apply  for  execution 
in  the  district  where  it  was  passed. 

Peacock,  C.  J. — The  plaintiff  obtained  a 
decree  against  J  udoonath  Roy  in  the  Court  of 
the  Subordinate  Judge  of  Nuddea,  within  the 
jurisdiction  of  which  Court  Judoonaih  Roy 
resided.  Judoonath  Roy  had  obtained  a  de- 
cree in  the  Beerbhoom  Court  against  Bunwaree 
"Gobind,  which  was  attached  by  the  Nuddea 
Court unJerthedecreeof  the  plaintiff,  and  sold 
to  the  plaintiff  himself  under  the  execution. 
It  appears  to  us  that  the  Nuddea  Court  had 
jurisdiction  to  sell  Judoonath's  right,  title, 
and  interest  in  that  decree;  and  having  done 
so,  the  plaintiff,  who  purchased  under  that 
execution,  became  the  assignee  of  the  decree, 
and  as  such  assignee  has  a  right  to  apply  to 
the  Beerbhoom  Court  to  have  execution  of  it. 

Under  these  circumstances,  we  think  that 
the  order  of  the  Subordinate  Judge  must  be 
reversed  without  costs. 


The  gth  November  1868. 

Present : 

The  I  lon'ble  F.  B.  Kemp  and  K.  Jackson 

Judges. 

Paupers— Sections  308  and  309,  Act  VIII.,  1859 
— Penalty  under  Stamp  Act. 

Case  No.  52  of  1868. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Rungpore, 
dated  the  jth  August,  i86>j. 
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Golam  Guifoor  (Plaintiff),  Appellant, 

versus 

•Ekram  Hossein  Chowdhry  and  others 
(Defendants),  Respondents, 

Bahoos  Onookool  Chunder  Mookerjee  and 
Romesh  Chunder  Miller  for  Appellant. 

Bahoos  Unnodq  Per  shad  Banerjee,  Kalee  Mo- 
hun  DosSy  and  Grija  Sunkur  Mojoomdar 
for  Respondents. 

Under  Sections  30S  and  309  of  A(5l  VI 11.  of  1859,  a 
pauper  cannot  claim  exemption  from  liability  to  pay 
any  further  stamp-duty  or  penalty  in  respect  of  a  docu- 
ment on  which  he  relies,  and  which,  owing  to  a  defect 
in  the  stamp,  is  inadmissible  as  evidence  in  the  suit. 

It  is  not  the  duty  of  a  Civil  Court  to  receive  and 
submit  to  the  Boar  J  of  Revenue  an  application  from  a 
pauper  plaintiff  for  remission  or  mitigation  of  penalty 
under  the  Stamp  law ;  the  pauper  should  himself  make 
timely  application  under  Clause  6,  Section  15,  A<^  X.  of 
1862. 

Kemp,  J. — This  suit  was  \n/ormd  pauper- 
is  for  declaration  of  a  right  to  obtain  posses- 
sion of  certain  property,  moveable  and  im- 
moveable, valued  at  Rupees  33,695  and  odd 
annas. 

The  Principal  Sudder  Ameen  of  Rungpore, 
without  going  into  the  merits  of  the  case, 
and  after  disposing  of  two  pleas  in  bar  in 
favor  of  the  plaintiff,  dismissed  the  plaintiff's 
suit  on  these  grounds,  viz.,  that  the  docu- 
ment on  which  the  suit  is  based,  viz.,  a 
hibbanamah,  or  deed  of  gift,  was  engrossed  on 
a  stamp  of  inadequate  value ;  that  the  plaint- 
iff had  failed  to  make  good  the  penalty  on 
payment  of  which  the  document  became 
admissible  in  evidence;  that  the  Principal 
Sudder  Ameen  was  of  opinion  that  the  Civil 
Court  was  not  vested  with  any  auihority  to 
remit  or  mitigate  the  penalty,  the  said  au- 
thority being  vested  wiih  the  Board  of  Re- 
venue ;  that, the  plaintiff  ought  to  have  applied 
to  tlse  Board  of  Revenue,  and  not  to  have 
made  use  of  the  Civil  Court  as  a  ^channel  of 
communication  to  the  Board  of  Revenue. 

On  appeal  to  the  Court,  the  first  argument 
taken  is  that  the  document  on  which  the  suit 
is  based  is  an  ikrarnamah,  and  not  a  de^d  of 
gift;  and  that  as  an  ikrarnamah,  it  was 
sufficiently  stamped. 


2ndly, — That  if  the  document^  be  held  to 
be  not  an  ikrarnamah,  but  a  deed'  of  gift,  the 
Court  ought  to  have  proceeded  to  hear  and  de- 
cide the  suit,  charging  the  plaintiff  with  the 
costs,  including  the  penalty,  and  making  the 
same  recoverable  by  Government  on  the  ter- 
mination of  the  suit. 

3rdly, — That  the  Court  below  should  have 
allowed  the  appellant  time  to  apply  to  the 
Board  of  Revenue  for  the  remission  of  the 
penalty. 

On  the  first  point,  after  hearing  the  docu- 
ment read,  we  have  no  hesitation  in  stating 
our  opinion  to  be  that  the  document  inqoes* 
tion,  if  genuine — a  question  which  has  not 
been  tried — was  intended  to  operate  as  a  deed 
of  gift.  There  can  be  no  question  that  if 
this  document  was  executed,  the  parties  to 
the  document  deliberately  evaded  the  Stamp 
law.  The  plaintiff  has  been  allowed  to  date 
the  time  for  bringing  his  suit  from  his  iStb 
year,  and  he  did  not  bring  his  suit  until  very 
nearly  three  years  had  elapsed  from  the  dale 
of  his  arriving  at  majority.  Even  supposing 
that  the  Lower  Court  was  right  in  deciding 
that  the  plaintiff  attained  his  roajorit}*  in  his 
i8ih  year — and  on  this  point  as  there  is  no 
cross-appeal  on  the  part  of  the  defendant,  we 
need  give  no  opinion — still  it  is  clear 
from  the  evidence  of  the  plaintiff  recorded 
in  the  Court  below  that  he  has  been  in 
the  habit  of  residing  in  the  lodgings  of  the 
Meer  Moonshee,  the  Nazir,  the  Kazee,  and 
the  I\foulvie  of  Bogra,  and  it  is  idle  to 
say  that  he  was  not  well  aware,  or  could 
not  be  well-advised  as  to  the  nature  of  the 
document  on  which  his  suit  is  based.  His 
conduct  throughout  in  the  suit  has  been  that 
of  a  party  not  willing  to  make  up  for  any 
defect  in  the  stamp  under  a  wrong  impression 
as  to  the  nature  of  the  document,  but  of  a 
party  deliberately  and  persistently  doing  his 
utmost  to  evade  the  Stamp  law. 

As  to  the  second  ground  of  appeal,  the 
Sections  applicable  to  the  recovery  of  stamp 
duties  in  pauper  suits  are  Sections  308  and 
309  of  Act  VIII.  of  1859.  ^^  cases  in  which 
the  application  of  a  pauper  to  be  permitted 
to  sue  in  fonnd  pauperis  is  admitted,  such 
plaintiff  is  not  liable  to  any  further  stamp- 
duty  in  respect  of  any 'petition,  appointment 
of  a  pleader,  or  other  proceeding  connected 
with  the  suit,  or  with  the  execution  of  any 
decree  passed  on  it.  Under  these  Sections, 
the  pauper  cannot  claim  exemption  from 
liability  to  pay  any  further  stamp-duty  or 
penalty  in  respect  of  a  document  on  which  be 
relies,  and  which,  owing  to  a  defect  in  l^* 
stamp,  i%  inadmissible  as  evidence  in  ^ 
suit. 
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On  ihe  third  and  last  ground,  we  think 
that  the  Principal  Sadder  Araeen  was  right 
in  saying  that  it  was  not  for  his  Court  to 
receive  and  submit  to  the  Revenue  Board 
any  application  on  the  part  of  a  pauper  for 
the  purpose  of  obtaining  the  authority  of  the 
Board  to  remit  or  mitigate  the  penalty  under 
the  stamp  law.  It  was  the  duty  of  the 
plaintiff  to  make  timely  application  to  the 
Board  for  the  above  purpose  under  Clause  6, 
Section  15  of  Act  X.  of  1862. 

We  do  not  find  that  the  plaintiff  distinctly 
asked  the  Court  for  time  to  enable  him  to 
make  such  application,  but  sought  to  make 
use  of  the  Court  as  a  channel  of  commu- 
nication to  the  Revenue  Board.  At  the 
last  moment,  we  have  been  asked  to  give 
the  plaintiff  time,  either  to  endeavour  to 
raise  funds  to  pay  the  penalty  or  to  apply 
to  the  Sudder  Board  of  Revenue  to  remit  it. 
Looking  to  the  circumstances  of  this  case  and 
the  conduct  of  the  plaintiff  in  the  Court 
below,  we  do  not  think  it  a  case  in  which 
we  ought  to  accede  to  the  request  made  at  the 
very  last  stage  of  the  case.  We,  therefore, 
confirm  the  decision  of  the  Principal  Sudder 
Ameen,  and  dismiss  this  appeal  with  costs. 
The  Government  will  be  entitled  to  recover 
the  stamp  duties. 


The  9th  November  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Hindoo  widow— Right  of  maintenance. 

Case  No.  1213  of  1868. 

Special  Appeal  from  a  decision  passed  by  ihe 
Principal  Sudder  Ameen  of  Hooghly, 
dated  the  jth  February  1868 y  affirming  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  ^rst  July  i86y. 

Wooma  Churn  Chowdry  (one  of  the  Defend- 
ants), Appellant^ 

versus 

Nitumbinee-  Debia  (Plaintiff)  and  another 
(Defendant),  Respondents. 

Bahoo  Poorno  Chunder  Shome  for  Appellant. 

Baboos  Obenash  Chunder  B^nerjee  and  Pro- 
tunno  Coomar  Roy  for  Respondents. 

^Vhere  property  had  descended  to  the  pos  s3Ssion  of 
wbrothersor  a  deceased  Hindoo — Held  that  his  widow 
^  a  right  of  subsistence  from  them  on  i^ndition  of 
«errcsidiDg  with  them  as  a  member  of  their  family. 


Jacksony  J, — This  was  a  suit  by  a  Hindoo 
widow  to  obtain  a  monthly  allowance  as  main* 
tenance  from  the  brothers  of  her  deceased 
husband ;  the  family  property  having  descend- 
ed to  the  possession  of  the  said  brothers.  * 

The  Moonsiff  has  decreed  to  the  plaintiff  a 
right  of  subsistence  from  the  said  brothers 
on  condition  that  the  plaintiff  returns  to  and 
resides  with  them  as  a  member  of  the  family. 
The  Principal  Sudder  Ameen  on  appeal  has 
decreed  to  the  plaintiff  a  monthly  allowance 
in  money,  considering  that  it  is  immaterial 
whether  the  plaintiff  resides  with  her  hus- 
band's family  or  not.  From  this  decision  this 
special  appeal  is  preferred. 

We  are  of  opinion  that  under  the  ruling 
of  the  Full  iicnch  on  this  subject,  the  deci- 
sion of  the  Principal  Sudder  Ameen  cannot  be 
sustained.  The  decision  of  the  Moonsiff  is, 
however,  in  accordance  with  many  of  the 
decisions  passed  on  the  occasion  of  the  Full 
Bench  trial  above  alluded  to,  and  it  is  also  in 
accordance  with  the  admission  of  the  defend- 
ants themselves  in  this  case,  who  have  •  in 
their  answer  to  the  plaintiff's  claim  stated 
that  the  plaintiff  is  entitled  to  subsistence 
at  their  hands,  and  that  they  are  willing  to 
maintain  her,  if  she  is  willing  to  reside  with 
them  as  a  member  of  their  family. 

We  therefore  reverse  the  decision  of  the 
Principal  Sudder  Ameen,  and  restore  that  of 
the  Moonsiff  with  the  exception  of  the  decree 
for  a  money  allowance. 

Each  of  the  parties  to  pay  their  own  costs 
of  this  litigation. 


The  10th  November  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Mortgagee—Notice  of  foreclosure. 

Cases  Nos.  13 10  and  131 1  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofHooghly,  dated  the  2^h  February 
i868y  affirming  a  decision  of  the  Second 
Principal  Sudder  Ameen  of  that  District , 
dated  the  loth  June  i86y. 

Buzloor  Rpheem  (one  of  the   Defendsrtits), 

Appellant^ 

versus 

Abdoollah  and  another  (Plaintiffs),  Respond- 
ents. 

Mr.  G.  C.  Paul  and  Baboo  Romanath  Rose 

for  Appellants 
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Mr.  R.  E.  Twidale  for  Responclents. 

*  ^fter  notice  of  foreclosure,  and  shortly  before  the 
expiry  of  the  year  of  g^race,  a  mortgagee  allowed  the 
mortgagor  six  months  to  redeem  the  mortgage.  The 
mortgagor  subsequently  died,  and  the  mortgagee  sued 
histegal  representative  to  recover  the  property. 

Held  that  it  was  not  necessary  that  fresh  notice  of 
foreclosure  should  be  issued. 

Jackson^  y. — In  these,  two  cases,  the  mort- 
gagee having  issued  notice  of  foreclosure  on 
the  mortgagor,  allowed  the  mortgagor  six 
months'  time  within  which  to  redeem  the  mort- 
gage shortly  before  the  expiry  of  the  year  of 
grace.  The  mortgagor  subsequently  died, 
and  the  mortgagee  now  sues  to  recover  the 
mortgaged  property.  The  legal  representative 
of  the  mortgagor  objects  that  fresh  notice  of 
foreclosure  has  not  been  served  upon  him,  and 
it  was  argued  before  the  Lower  Court,  and  it 
has  been  argued  again  in  special  appeal  before 
this  Court,  that  under  the  circumstances  it 
was  necessary  under  the  law  that  fresh  notice 
should  be  issued. 

We  concur  with  the  Lower  Court  in  the 
opinion  ihat  such  fresh  hoLice  was  not  neces- 
sary. The  subsequent  agreement  may  possi- 
bly have  had  its  effect  in  deliying  the  date 
upon  which  a  Court  would  give  effect  to  the 
foreclosure  proceeding ;  but  on  the  expiry  of 
the  additional  time  which  had  been  agreed  to 
between  the  parties,  we  think  the  foreclosure 
would  stand  good.  The  law  does  not  say 
that  the  mortgagee  is  bound,  on  the  expiry  of 
the  year  of  grace,  at  once  to  take  proceedings 
under  the  mortgage,  but  it  requires  that  a  no- 
tice of  foreclosure  shall  be  given,  and  distinct- 
ly declares  that  within  one  year  from  the 
date  of  the  notification,  as  far  as  the  law  is 
concerned,  the  mortgage  will  be  finally  fore- 
closed. The  parlies  as  between  themselves 
may  enter  into  any  other  agreement,  but  the 
requirements  of  the  law  will,  on  the  issue  of 
the  notice  and  the  expiry  of  the  year  of  grace, 
have  been  finally  complied  with. 

Holding  this  view,  we  dismiss  both  these 
appeals  with  costs. 

The  10th  November  1868. 

Present: 

The  Hon^ble  L.  S.  Jackson  and  Dwarka- 
nath  Milter,  Judges, 

Registrfttion— Right  of  snit 

Case  No.  473  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Pat  nay  dated 

'  the  2^h  December  i86y,  reiersing  a  deci- 
sion of  the  Moons  iff  of  that  District,  dated 
the  lyth  May  iSO'j, 


Ahsuna  Begum  and  others  (Defendants), 

Appellants, 

versus 

Kheerun  Singh  and  others  (Plaintiflfs), 
Respondents, 

Baboos  Kishen  Succa  Mookcrjee  and  Nil  Ma* 
dhub  Sein  for  Appellants. 

Mr.  R.  E,  Twidale  for  Respondents. 

A  suit  does  not  lie  to  compel  registration  of  a  lea^ 
executed  when  there  was  no  law  in  force  by  which 
registration  was  necessary  ta  give  effect  to  such  leasr, 
and  where  there  has  been  no  express  covenant  to 
register. 

Jaclison,  J, — Mr.  Twin  ale,  who  appears 
for  the  respondent,  has  not  attempted  to  sup- 
port this  decision  which  is  clearly  erroneous. 

It  was  quite  irregular  to  remit  the  case  to 
the  Court  of  first  instance  in  order  that  llie 
plaintiff  might  have  the  opportunity  of  mak« 
ing  a  fresh  case. 

Mr.  Twidale,  however,  contends  that  the 
suit  might  have  been  entertained  as  a  salt 
simply  to  compel  regisi ration. 

But  there  was  no  express  covenant  to  re- 
gister, nor  at  the  time  of  executing  the  alleg- 
ed lease  was  there  any  provision  of  law  in 
force  by  which  registration  was  Yiecessar)' 
in  order  to  give  effect  to  such  lease,  from 
which  an  implied  agreement  to  register  might 
have  been  inferred. 

We  think  the  Moonsiff  was  right  in  dismiss- 
ing the  suit,  and  we  restore  his  decree,  revers- 
ing that  of  the  Principal  Sudder  Ameen  with 
costs. 


The  loth  November  186S. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanaih 

Milter,  Judges, 
Tenant  rights— Occupancy.  * 
Case  No.  480  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  tf  Patna,  dated 
the  12th  December  /<967,  affirming  a  decision 
of  the  Moonsiff  of  that  District,  dated  thi 
jrd  May  i86*j, 

Jorawur  Singh  (one  of  the  Defendants), 

Appellant, 

versus 
Hakeem  Khyftt  AH  and  others  (Plaimiffs), 

Respondents, 
Mr,  R.  £,  Tividale  for  Appellant. 
Mf,  C.  Gregory  for  Respondents. 
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lo  a  suit  to  jpecover  possession  of  land  which  defend- 
lilt  alleged  himself  to  have  held  for  more  than  12 
yeafs  under  a  mokumiree  lease,  where  the  Lower 
Appellate  Court,  finding  that  defendant  failed  to  prove 
his  .mokurruree  right,  declared  he  had  no  title  to  hold 
IS  a  squatter — 

Hbld  that  the  Lower  Court  ought  to  have  found  what 
was  the  nature  of  the  occupancy,  and  how  long  it  had 
subsisted. 

Jackson^  y, — Ir  appears  to  us  that  the 
jadgment  of  the  Lower  Appellate  Court 
in  this  case  is  not  satisfactory.  The  plaint- 
iff alleged  that  he  had  a  lease  of  certain  lands 
from  the  proprietor,  and  that  the  defendant 
was  holding  possession  of  such  lands  without 
anj  title.  He,  therefore,  sued  to  recover  pos- 
ession  of  the  lands.  The  defendant  set  up  a 
mokurruree  lease  under  which  he  alleged 
himself  to  have  been  in  possession  of  the 
land  since  the  year  1276  Fuslee.  The  pro- 
prietor and  lessor,  who  was  also  a  party  to 
the  suit,  denied  the  alleged  mokurruree 
lease ;  and  both  the  Courts  below  have  found 
on  this  point  against  the  defendant.  And 
the  Principal  Sudder  Ameen,  observing  that 
the  burthen  of  proving  his  mokurruree  right 
rested  on  the  appellant,  that  is,  the  defend- 
ant, and  that  he  had  failed  to  discharge  this 
burthen  to  the  satisfaction  of  the  Court,  went 
on  to  say  that  he  has  no  title  by  holding  his 
possession  as  that  of  a  squatter,  and  that  such 
possession  cannot  be  given  effect  to  by  a  Court 
ofjtistice.  He  then  dismissed  the  appeal  and 
affirmed  the  judgment  of  the  Court  below. 

It  is  contended  before  us  by  the  special  ap- 
pellant that,  admitting  the  defendant  to  have 
failed  in  proof  of  his  mokurruree  right,  yet, 
by  reason  of  long  continued  possession  as  a 
tenant,  he  had  acquired  the  right  of  occu- 
pancy, and  therefore  ought  not  to  have  been 
ejected  from  the  lands. 

It  appears  to  us  that  the  Principal  Sudder 
Ameen  ought  to  have  found  what  the  nature 
of  this  occupancy  was,  and  how  long  it  had 
subsisted,  and  if  be  found  defendant  to  have 
really  a  right  of  occupancy  by  reason  of  his 
having  held  the  land  for  1 2  years  and  paid 
rent  therefor,  he  ought  not  to  have  dispos- 
sessed the  defendant,  but  left  the  plaintiff 
to  take  such  steps  as  he  might  be  advised, 
and  as  he  lawfully  might  against  a  tenant 
having  such  right. 

We  think,  therefore,  that  tVye  judgment  of 
the  Lower  Appellate  Court  must  be  set  aside 
and  the  proceedings  returned  to  that  Court 
with  a  view  to  the  case  being  dealt  with  as 
pointed  out  u 

Vol.  X. 


The  I  ith  November  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Sections  o  and  xo.  Act  VI.  (B.C.)  1862— Surrey 
andmeasorement—Lakfaeraj  lands 

Case  No.  896  of  1868  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Mymensinghy  dated  the 
i^ih  January  1868^  affirming  a  decision 
of  the  Collector  of  that  District^  dated  the 
2Slh  June  i86j, 

Prosunno  Moyee  Debia  (Plaintiff),  Appellant, 

versus 

Chundernath  Chowdhry  and  others 
(Defendants),  Respondents. 

Baboos  Chunder  Madhuh  Ghose  and  Sreenath 
Banerjee  for  Appellant. 

No  one  for  Respondents. 

Section  9,  A(5l  VI.  (B.  C.)  1S63,  g^ves  a  proprietor 
the  right  of  making  a  general  survey  or  measurement  of 
lands  comprised  withm  his  estate  or  tenure,  not  of 
lakheraj  lands  held  under  an  independent  title,  for  these 
until  resumed  and  assessed,  form  a  distinct  and  separate 
estate. 

Kemp,  J, — ^The  special  respondent  is  not 
present  in  this  appeal.  We  have  heard  the 
pleader  for  the  special  appellant,  and  are  of 
opinion  that  the  appeal  must  be  dismissed 
without  costs.  The  decision  turns  upon  the 
construction  to  be  put  upon  Section  9  of  A6t 
VI.  of  1862,  Bengal  Council. 

The  plaintiff  (special  appellant)  is  a  put« 
needar.  The  defendant  holds  land  within  his 
putnee,  paying  rent  to  the  plaintiff ;  he  also 
holds  or  alleges  to  hold  certain  lakheraj 
lands.  The  plaintiff  (special  appellant)  applied 
to  the  Collector  for  permission  to  make  a 
survey  and  measurement  of  the  lands  of  his 
putnee.  He  was  opposed  by  the  special  res- 
pondent whoobjected  to  any  survey  beingmade 
of  the  lakheraj  land.  Both  the  Collector, 
and  the  Judge  on  appeal,  have  considered  this 
objection  to  be  valid,  and  have  refused  to  per- 
mit the  plaintiff  to  survey  and  measure  the 
lakheraj  land,  observing  that  he  was  at  liber- 
ty to  take  such  steps,  as  he  might  be  advised 
to  do,  to  resume  and  assess  the  lakheraj  lands. ' 

We  think  that  the  Lower  Courts  ffitve 
put  a  proper  interpretation  upon  the  Section 
in  question.  The  Section  gives  to  whoever 
is  the  proprietor  of  an  estate  or  tenure,  the 
right  of  making  a  general  survey  or  measure- 
ment of  the  lands  comprised  in  such  estate  or 
tenure.  Now,  it  cannot  be  said  that  these 
lakheraj  lands  are  comprised  in  the  plaintiff's 
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putnee :  they  are  lands  held  under  an  inde- 
*))endent  litle,  and,  until  resumed  or  assessed, 
form  a  distinct  and  separate  estate.  Further, 
it  is  clear  under  the  provisions  of  Section  10 
of<he  law,  that  the  policy  of  the  law  was  to 
assist  parties  who  were  unable  to  ascertain 
the  persons  liable  to  pay  rent  to  them,  and  it 
was  for  the  purpose  of  enabling  them  to  ar- 
rive at  this  information  that  the  power  was 
given  them  to  measure  under  the  control  of 
the  Collector.  The  present  suit  is,  in  our 
opinion,  brought  simply  to  harass  the  defend- 
ant (the  special  respondent).  The  plaintiff  has 
his  remedy  in  his  own  hands ;  he  can  sue  to 
resume  and  assess  the  alleged  lakheraj  land 
in  the  occupation  of  the  defendant.  His  pre- 
sent application  under  Section  9  of  Aft  V'l. 
of  1862  to  measure  these  lakheraj  lands  has 
been  properly  rejected.  The  special  appeal 
is  dismissed,  but  without  costs  as  the  defend- 
ant is  not  present. 


The  nth  November  1868. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  C.  Ilobhouse, 

Judges, 

Sale— Execution— Fraud. 

Case  No.  1153  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  S udder  Ameen  of  Chitlagong, 
da  fed  the  loth  February  1868,  affirming  a 
decision  of  the  Moonsiff  of  that  Distrifl, 
dated  the  2^th  April  i86*j. 

Chundee  Churn  Chuckerbutty  (one  of  the 
Defendants),  Appellant^ 

versus 

Korban  Ali  (Plaintiff)  and  others  (Defendants), 

Respondents, 

Mr,  G,  A,  TwidaU  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

In  a  suit  to  recover  property  claimed  by  one  of  the  de- 
fendants as  having^  been  purchased  by  him  at  an  auction- 
sale  in  execution  of  a  decree,  which  the  I,o\ver  Courts 
found  to  have  been  obtained  fraudulently  with  intention 
to  defraud  the  present  plaintiff  who  had  been  left  out  of 
that  suit — 

Held,  that  the  title  of  the  purchaser  was  without 
vali^oundation  as  against  the  pr^ent  plaintiff. 

Phear,  J,— It  seems  to  us  clear,  even  from 
the  argument  of  the  pleader  for  the  special 
appellant  in  this  case,  that  the  plaintiff  is  en- 
titled to  recover  the  property  for  which  she 
sues,  unless  the  title  which  the  special  appel- 
lant sets  up  to  it  by  purchase  made  at  an  auc- 
tion-sale held  in  execution  of  a  certain  decree 


is  a  good  and  valid  title  against  ihe  plaintiff. 
The  decree  in  execution  of  which  the  sale 
took  place  was  not  a  decree  against  the  pfaint- 
iff  himself,  and  it  might  give  rise  to  a  question 
of  considerable  difficulty  if  we  enquired  what 
was  the  effect  of  that  decree — ^suppoaag  it 
were  a  valid  decree  between  the  parties,  what 
was  the  efifect  of  that  decree  as  regards  giving 
the  Court  a  right  to  sell  the  property  of  the 
alleged  judgment-debtor  under  the  peculiar 
facts  of  the  case.  But  we  find  that  both  the 
Courts  below,  who  were  Judges  of  the  facts  in 
this  case,  have  found  that  the  decree  in  ques- 
tion was  obtained  fraudulently  as  against  the 
plaintiff  in  the  present  suit ;  that  it  was  in  fact 
brought  about  by  collusion  between  the  parties 
to  the  original  suit  with  the  express  intention 
to  defraud  the  plaintiff  in  this  suit  by  the  me- 
thod of  a  sale  in  execution ;  and  that  he  was  left 
out  of  that  suit  for  the  more  complete  effect- 
ing of  the  purpose.  That  being  so,  it  is 
clear  that  the  decree  could  not  give  the  Court 
a  power  to  sell  the  property  as  against  the 
plaintiff  in  fraud  of  whom  the  suit  was  espe- 
cially devised  and  the  decree  procured  to  be 
passed.  It  seems  to  follow  conclusively  that 
the  title  of  the  purchaser  (defendant)  is  without 
any  valid  foundation  as  against  the  claim  of 
the  plaintiff ;  consequently,  the  decisions  of  the 
Lower  Courts  are,  on  their  findings  of  fact, 
good  in  law. .  This  special  appeal  must  be 
dismissed  with  costs. 


The  1 1  th  November  1 868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Enhancement  of  rent— Kuboolent. 

Case  No.  948  of  1868  under  Act  X.  of  1S59. 

Special  Appeal  from  a  decision  passed  ^r  M^ 
Additional  Judge  of  Hooghlw  dated  the 
i8th  January  1868,  affirming  a  decision 
of  ihe  Deputy  Collector  of  that  District, 
dated  the  *jih  September  i86y, 

Poorna  Chunder  Roy  (Plaintiff),  Appelhnt, 

versus 

Mr.  W.  Stalkart  and  another  (Defendants), 

Respondents, 

Baboos  Jssur  Chunder  Chuckerbutty  zxiA  Grish 

Chunder  Mookerjee  for  Appellant. 

Mr,  Mackenzie  and  Baboo  Mohinee  Mohan 
Roy  for  Respondents. 

Where  a  suit  for  a  kubooleut  at  an  enhanced  r^te  of 
rent  was  dismissed  on  the  ground  that  it  «-as  not  for 
enhancement  of  plaintifT^s  share  of  the  rent,  but  Usr  a 
kubooleut  \it  an  enhanced  rate  fur  the  rent  of  a  speciiic 
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portion  of  land;  although  plaintiff's  agfent  in  his  exami- 
nation deposed  that  the  suit  had  reference,  not  to  a 
specific  portion  o£  land,  but  to  a  certain  jumma. 

Hkld  that  the  Court  below  might  permit  plaintiff 
to  amend  or  explain  his  plaint,  or,  if  he  had  asked  too 
much*  mig^ht  give  him  what  he  was  entitled  to  under 
the  law. 

Where  a  plaint  asks  for  a  kubooleut  for  a  given  term 
without  specifying  the  date  from  which  the  term  is  to 
commence,  it  is  in  the  discretion  of  the  Court  to  fix  the 
proper  term. 

Kempy  y. — This  was  a  suit  for  a  kubooleut 
at  an  enhanced  rate  of  rent.  The  plaintiff  is 
one  of  several  co-sharers.  His  plaint  is  proper- 
ly framed  ;  it  specifies  the  total  quantity  of 
the  land  jointly  held  by  the  whole,  body  of 
joint  proprietors ;  it  states  what  the  plaintiff 
considers  to  be  proper  j  urn  ma  payable  for 
the  whole  quantity  of  land,  and  asks  for  a  ku- 
booleut for  one  year  for  a  jumma  in  propor- 
tion to  a  5 -annas  "  rukum"  of  the  whole 
i6-innas  jumma.  This  plaint  was  filed  by 
the  naib  or  agent  of  the  plaintiff.  In  his 
examination,  it  is  true  that  his  statements 
vary  considerably  from  the  statements  made 
in  the  plaint.  In  his  deposition,  he  asks  for 
a  kubooleut,  not  for  any  specific  7  beegahs 
odd  cottahs  of  land,  but  for  a  kubooleut  for  7 
beegahs  odd  cottahs  at  a  certain  jumma. 
Both  the  Courts  below  have  dismissed  the 
plaintiff's  suit  on  the  ground  that  the  suit  is 
not  for  the  enhancement  of  the  plaintiff's 
share  of  the  rent,  but  for  a  kubooleut  at  an 
enhanced  rate  for  the  rent  of  a  specific  por- 
tion of  land ;  and  as  it  has  been  ruled  by  this 
Court  that  such  a  suit  cannot  be  maintained, 
the  suit  must  be  dismissed.  The  Judge  adds 
that  if  it  had  not  been  for  this  informality  in 
this  suit,  it  would  have  been  necessary  to 
remand  the  case  to  the  first  Court  to  ascertain 
irhether  the  defendant  had  or  had  not  a  right 
of  occupancy,  that  point  not  having  been  tried 
by  the  Court  of  first  instance.  We  have  first 
to  dispose  of  the  question  whether  the  Courts 
below  were  right  in  dismissing  the  plaintiff's 
suit,  and  then  to  decide  upon  the  objections 
taken  by  the  learned  Counsel  for  the  special 
respondent  under  the  provisions  of  Section 
348  in  cross  appeal. 

On  the  first  point,  as  already  observed,  the 
plaint  was  perfectly  formal  and  correct.  The 
first  Court  has  found  that  the  plaintiff's  agent 
does  not  state  that  the  identical  7  beegahs 
odd  cottahs  which  he  claims  belong  to  his 
share.  We  are  of  opinion  that  taking  the 
plaint  and  the  deposition  together,  it  was  not 
the  intention  of  the  plaintiff's  agent  to  ask 
for  a  kubooleut  for  a  specific  7  beegahs  odd 
cotuhs  of  lands,  but  that  he  alluded  to  that 
quantity  of  land  as  in  explanaticn  of  his 
employer's  share  over  the  total  area  in  the 


estate.  Be  that  as  it  may,  there  was  nothing, 
to  prevent  the  Court  below,  if  the  plaintiff 
had  asked  too  much,  from  giving  him  what 
he  was  entitled  to  under  the  law,  or  to  have 
permitted  him  to  amend  or  explain  his  plafnt 
if  necessary.  On  this  point,  therefore,  we 
think  that  the  Court  below  was  wrong  in 
wholly  dismissing  the  plaintiff's  suit. 

We  now  come  to  the  objections  taken  by 
the  learned  Counsel  in  cross-appeal.  The 
first  is  that  the  plaintiff  sues  the  defendant 
on  the  footing  of  a  ticca  ryot  or  tenant-at- 
will,  and  that  it  has  been  held  by  this  Court 
that  a  plaint  claiming  a  kubooleut  from  a 
tenant-at-will  must  be  dismissed.  The 
second  objection  is  that  there  is  no  date  fixed 
in  the  plaint  from  which  the  term  of  the 
kubooleut  was  to  run. 

On  the  first  objection,  we  find  that  the 
defendant  in  the  Court  below  claimed  to  be 
a  mokurruree  tenant ;  and  the  question  whe- 
ther he  was  so  or  not,  was  not  disposed  of. 
If  he  is  found  to  be  a  tenant-at-will,  the 
suit  of  the  plaintiff  must  be  dismissed.  If, 
on  the  contrary,  he  is  a  tenant  with  a  right 
of  occupancy  or  a  tenant  holding  under 
higher  rights,  the  case  must  be  tried. 

As  to  the  second  objection,  the  plaint  asks 
for  a  kubooleut  for  a  term  of  one  year,  though 
the  date  is  not  specified  from  which  this 
term  is  to  commence.  Under  the  terms  of 
the  very  decision  quoted  by  the  learned  Coun- 
sel, it  is  in  the  discretion  of  the  Court  to  ^is. 
the  proper  term,  and  such  too  is  the  course 
laid  down  by  Aft  X. 

The  case  must,  therefore,  be  remanded  to 
be  tried  with  reference  to  the  above  remarks, 
the  Judge  sending  the  case  to  the  first  Court 
for  re- trial. 


The  nth  November  1868. 

Present : 

The  Ilon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Right  of  way^Uacr. 

Case  No.  55  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Chittagiifig, 
dated  the  jist  October  iS6y,  modifying  a 
decision  of  the  Moonsiff  of  Hoivla,  dated  the 
jyth  April  1866, 

Oomur  Shah  (Plaintiff),  Appellant, 

versus 

Rurozan  Ali  and  others  (Defendants), 
Respondents. 
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,        Mr.  G.  A.  Thvidale  for  Appellant. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondents. 

A  right  of  way  raay  be  created  by  use  continued  for 
many  successive  years,  even  though  such  use  is  h'mit- 
ed  to  one  particular  season  of  the  year  alone. 

Jackson,  J, — We  have  heard  Mr.  G.  A. 
Twidale  in  this  case ;  and  the  objection  to  the 
judgment  of  the  Court  below  which  he  takes 
in  special  appeal  is,  that  the  suit  was  brought 
to  establish  a  right  of  way,  and  that  no  such 
right  of  way  can  be  established  by  a  mere 
use,  although  continued  for  many  successive 
years  during  one  particular  season  of  the 
year  alone. 

It  is  easily  conceivable  that  circumstances 
might  occur  which  would  render  it  necessary 
to  resort  to  a  particular  passage  at  certain 
seasons  of  the  year  to  certain  localities,  for 
instance,  to  lands  entirely  inundated,  which 
would  not  be  necessary  or  specially  conve- 
nient at  other  seasons. 

I  see  nothing  to  prevent  the  creation  of  such 
right  of  way  as  consists  in  right  of  passing 
over  the  land  of  another  at  particular  seasons 
of  the  year. 

I  think,  therefore,  that  the  decision  of  the 
Lower  Appellate  Court  is  not  erroneous  in 
this  respect,  and  I  would  affirm  that  deci- 
sion. 

Mitier,  J. — I  concur. 


The  iiih  November  1868. 


Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  Judges, 

Enhancement  of  rent—  Presumption  of  uniform 
payment— Section  4,  Act  X.,  1859. 

Case  No.  1046  of  1868  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  2jrd  January 
{S^8y  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  2^th 
June  tS6j, 

Raj  Doollub  Gomashtah  (Plaintiff j,  Appellant, 

versus 

Mohessur  Bhutt  and  others  (Defendants), 

Respondents, 


Bdboos  Chunder  Madhuh  Gkose  iCnd  Romesh 
Chunder  Milter  for  Appellant 

Bahoos  Hem  Chunder  Banerjee  and  Issur 
Chunder  Chuckerbutty  for  Respondents. 

In  a  suit  for  enhancement  of  rent  wh^n  defendant 
claimed  the  benefit  of  the  presumption  arlsin|i^  under 
Section  4,  Act  X.,  1S59,  it  was  held  that  his  sworn  de- 
claration that  the  rent  had  not  varied  for  more  than  30 
years,  corroborated  by  the  records  of  the  Collectorate 
which  showed  that  the  rent  was  the  same  as  it  had  been 
more  than  30  years  ago,  was  sufficient  to  warrant  the 
presumption,  seeing  that  plaintiff  had  failed  to  show 
any  intermediate  variation. 

Jackson,  J, — ^The  question  in  this  case  was 
whether  the  land  which  the  defendant  held 
had  been  held  by  him  and  his  predecessors  at  an 
unvarying  rent  since  the  date  of  the  Permanent 
Settlement.  In  that  case  the  defendant  woald 
not  be  liable  to  enhancement. 

The  defendant  undertook  to  show  that  his 
rent  had  not  been  varied  for  more  than  20 
years ;  and  upon  his  proving  this  fact,  he 
would  be  entitled  to  the  benefit  of  the  pre- 
sumption as  provided  in  Section  4  of  Act  X. 
of  1859. 

Neither  of  the  Courts  below  have  stated, 
perhaps  with  as  much  logical  force  as  might 
have  been  desired,  the  grounds  on  which  they 
were  satisfied  that  the  defendant's  rent  .had 
not  been  varied.     But  on  looking  at  the  re- 
cord, it  is  clear  that  there  was  evidence  (and 
that  evidence  which  with  respect  to  credibility 
is  perhaps  unusually  good)  that  the  tenure  in 
question  had  been  so  held  for  much  more 
than  20  years.   That  evidence  consisted  chief- 
ly of  the  sworn  declaration  of  the  defendant 
I  himself,  strongly  corroborated  by  papers  taken 
'  from  the  public  records  of  the  Collectorate, 
!  from  which  it  appeared  that  the  rent  at  which 
I  the  defendant  is  now  holding  is  the  same  at 
'  which  he  was  holding  more  than  30  years 
!  ago. 

The  plaintiff  might,  no  doubt,  have  shown 
by  counter-evidence  that  the  rate  had  been 
intermediately  varied,  though  it  had  returned 
to  the  original  rate;  but  this  he  failed  to 
show. 

Seeing,  therefore,  that  there  was  evidence, 
it  appears  to  us  that  we  ought  not  to  disturb 
the  conclusion  of  fact,  and  the  consequent 
finding  based  en  the  legal  presumption,  at 
which  the  Lower  Court  arrived. 

The  decision  of  the  Court  below  ought,  we 
think,  tokbe  affirmed,  and  the  appeal  dismissed 
with  costs. 
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The  nth  November  1868. 

Present : 

The  Hon'bie  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Credibility  of  witnesses— Lower  Conrts— High 

Conrt 

Case  No.  1109  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  jrst  January 
i86Sy  affirming  a  decision  of  the  Principal 
Sudder  Ameen  of  that  District y  dated  the 
y/k  January  t86j, 

Goiiree  Pershad  Koondoo  (Plaintiff),  Appel- 
lant, 

versus 

Prannalh  Sarmah  (Defendant),  Respondent. 

Bab'^os  Chunder  Madhub  Ghose  and  Sreenath 
Banerjee  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent. 

The  credibility  of  witnesses  is  a  matter  altogether 
for  the  Court  of  first  instance  and  the  Court  which 
hears  a  regular  appeal ;  and  if  these  Courts  are  satisHed 
that  the  witnesses  are  not  to  be  l)elieved,  their  decision 
cannot  be  set  aside  by  the  High  Court,  even  though 
upon  a  general  view  of  the  case  it  should  think  that  if 
it  had  tried  the  case  originally,  it  might  have  come  to 
a  different  concluaon. 

Jackson,  J, — In  this  case,  the  plaintiff  sues 
the  defendant  on  a  bond. 

The  Principal  Sudder  Ameen  before  whom 
the  trial  took  place  considers  that  the  evi- 
dence adduced  by  the  plaintiff  was  unworthy 
of  belief  on  grounds  of  certain  discrepancies 
in  It. 

The  Zillah  Judge,  before  whom  the  case 
came  in  appeal,  observes  that  he  was  not 
quite  sure  that  he  would  have  arrived  at  the 
same  conclusion  as  to  the  general  probabili- 
ties of  the  case,  but  that  as  the  Court  below 
has  pointed  out  certain  discrepancies,  to  which 
he  refers,  in  the  evidence  of  the  witnesses 
for  the  plaintiff,  he  felt  bound  to  concur  in 
the  judgment  passed  by  that  Court. 

In  special  appeal,  it  is  contended  that  the 
decision  of  the  Judge  as  to  the  evidence  is  not 
an  independent  judgment;  and  that  where 
the  Judge  does  express  an  opinion  of  his  own, 
that  opinion  is  in  favor  of  the  plaintiff.  We 
are,  therefore,  urged  to  remand  this  case  to  the 
Zillah  Judge  in  order  that  he  might  record  a 
more  distinct  opinion  than  he  has  hitherto 
done. 

It  appears  to  us  that  the  view  taken  in 
this  case  by  the  Zillah  Judge,  though  not 
perhaps  very  forcibly  expressed,  is  one  which 
this  Court  is  constantly  obliged  to  take  in 
cases  which  come  before  it  in  ap|5eal,  viz,. 


that  upon  a  general  view  of  the  case  w{ 
think  that  if  we  had  tried  the  case  originally, 
we  perhaps  might  have  come  to  a  different 
conclusion  to  that  arrived  at  by  the  Court 
below ;  but  such  impression  is  not  founded 
upon  grounds  so  conclusive  as  to  justify  us 
in  setting  aside  an  opinion  formed  by  a  Court 
which  heard  the  evidence  and  had  the  wit- 
nesses before  it. 

We  were  invited  by  the  special  appellant's 
pleader  to  express  an  opinion  as  to  whether 
the  discrepancies  referred  to  by  the  Court 
below  were  such  as  to  invalidate  the  testi- 
mony of  the  witnesses;  but  that  is  aproceeding 
which  we  must  decline  to  take.  The  credi- 
bility of  witnesses  is  a  matter  altogether  for 
the  Court  of  first  instance  and  the  Court  which 

.  hears  a  regular  appeal ;  and  if  these  Courts 
are  satisfied,  and  especially  when  they  are 
concurrently  satisfied,  that  the  witnesses  are 
not  to  be  believed,  it  is  impossible  for  us  upon 

,  the  grounds  suggested  to  set  aside  their  deci- 

!  sion  upon  the  question  of  fact. 

'      We  think,  therefore,  that  this  special  ap- 
I  peal  must  be  dismissed  with  costs. 


The  nth  November  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath Milter,  Judges, 

Reviews— Absence  of  plaintiff— Execution. 

Case  No.  108 1  of  1868. 

Special  Appeal  from  a  decision  passed  /jy  the 
Officiating  Judge  of  Midnapore,  dated  the 
i^th  January  1868,  reversing  a  decision 
of  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  2yth  March  186'/. 

Rajeeb  Lochun  Sawunt  (Defendant), 

Appellant, 

versus 

Mohessuree  Dossee  and  others  (Plaintiffs), 

Respondents, 

Baboos  Mohendro  Latl  Shome  and  Bhowanee 
Churn  Dutt  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondents. 

A  suit  to  set  aside  an  execution-sale  of  the  rightvtitle, 
and  interest  of  a  judgment-debtor  in  certain  property 
having  been  decreed  by  the  Court  of  first  instance,  and 
the  decree  affirmed  in  appeal,  the  Lower  Appellate 
Court,  on  the  application  of  one  of  the  decree-nolders, 
reviewed  its  own  judgment,  and  ordered  the  suit  to  be 
dismissed. 

Held  that  the  circumstance  of  the  review  having 
been  heard  in  the  absence  of  the  plaintiff  (though  in 
the  presence  of  all  the  other  parties),  was  not  ao  irregu- 
larity of  which  defendant  was  entitled  to  complain. 
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Held  (differing  from  a  previous  decision,  I.  Weekly 
Reporter,  p.  55),  that  there  is  no  authority  of  law  for 
setting^  aside  an  execution-sale  of  immoveable  pro- 
perty on  the  ground  that  the  party  whose  right,  title, 
and  mterest  were  sold,  had  no  interest  at  all,  or  had  less  : 
interest  than  was  supposed. 

JacksoHy  y, — The  present  special  appeal 
arises  out  of  a  sale  in  execution  of  a  decree 
of  the  rights  and  interests  of  one  Radha 
Mohun  Doss,  the  judgment-debtor,  at  the  suit 
of  Ramanath  Rukheet. 

The  present  special  appellant  purchased 
these  rights,  supposing  them  to  comprise  an 
8-annas  share  of  the  property  in  dispute. 

The  plaintiff  Mohessuree  Dossee  and  an- 
other parly  brought  a  suit  in  the  Court  of  the 
Principal  Sudder  Ameen  to  set  aside  the  sale 
on  the  ground  that  the  right  and  interest  of 
the  judgment- debtor  was  not  what  it  had  been 
alleged  to  be. 

The  purchaser  (the  special  appellant)  and 
the  decree-holder  were  both  parties  to  this 
suit ;  and  in  their  presence,  on  trial,  the 
Principal  Sudder  Ameen  decreed  that  the 
sale  should  be  set  aside  and  the  purchaser 
should  receive  back  his  purchase-money. 
This  decision  was  affirmed  on  appeal  by  the 
Zillah  Judge. 

But  on  the  application  of  one  of  the  decree- 
holders,  the  judgment  on  appeal  was  reviewed 
by  the  Judge  in  the  absence,  it  is  alleged,  of 
the  plaintiff,  but  at  any  rate  in  the  presence 
of  all  the  other  parties.  And  the  Judge 
finally  determined  that  the  sale  should  not 
be  set  aside  ;  and  he  ordered  the  suit  to  be 
dismissed  with  costs  The  purchaser,  who, 
by  this  decision  of  the  Judge,  has  lost  the 
advantage  which  he  had  at  first  obtained, 
seeks  to  avail  himself  of  the  alleged  irregu- 
larity of  the  Judge  in  hearing  the  review  in 
the  absence  of  the  plaintiff  in  order  to  have 
the  Judge's  decision  set  aside ;  and  he  con- 
tends that  he  is  entitled  to  an  annulment  of 
the  sale  and  to  the  recovery  of  his  purchase- 
money. 

It  appears  to  us  that  the  omission,  if  any, 
of  hearing  the  review  in  the  presence  of  the 
plaintiff,  is  not  an  irregularity  of  which  the 
special  appellant  is  entitled  to  complain. 
He  was  himself  present,  and  suffered  no  in- 
jury whatever  by  the  absence  of  the  plaint- 
iff.«» 

It  appears  to  us  quite  clear  that,  under  the 
circumstances  of  the  case,  the  sale  could  not 
be  set  aside.  Section  258  provides  for  the 
refund  of  the  purchase-money  when  a  sale 
of  immoveable  property  has  been  set  aside 
under  circumstances  which,  under  the  pro- 
visions of  the  Procedure  Code,  authorize  such 


a  proceeding;  but  we  are  not  aware  of  anj 
authority  of  law  for  setting  aside  a  sale  on 
the  ground  that  the  parly  whose  right,  title, 
and  interest  were  sold,  had  no  interest  at  all, 
or  had  a  less  interest  than  was  supposed. 

We  are  referred  to  a  decision  in  the  Weekly 
Reporter,  Volume  I.,  page  55,  in  which  a  dif- 
ferent doctrine  has  no  doubt  been  held ;  and 
if  it  were  necessary,  we  should  have  been  ob- 
liged to  refer  the  question  to  the  decision  of 
a  Full  Bench.  But  such  reference  is  noc 
necessary  in  the  present  case.  It  is  sulHcient 
to  say  that  whereas  in  the  case  referred  to, 
the  sale  had  been,  rightly  or  wrongly,  set 
aside,  and  it  was  held  that,  in  consequence, 
the  purchaser  was  entitled  to  a  refund  of  his 
purchase-money;  in  this  case  on  the  contrary 
the  sale  has  not  been,  and  in  our  opinion 
could  not  be,  set  aside.  Consequently,  the 
purchaser  is  not  entitled,  under  Section  258, 
to  a  refund. 

The  special  appeal  must,  therefore,  be 
dismissed. 


The  1 2th  November  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Just  ice  y  and  the  Hon'ble  Dwarkanaih 
Mi  tier,  Judge. 

Corporations— Sections  26  and  63,  Act  VIII.,  1859. 

Case  No.  39  of  1868. 

Regular  Appeal  from  a  decision  passed  by  /kc 
Judge  of  Beerbhoom,  dated  the  3rd  Decern^ 

ber  iSOy, 

Ram  Dass  Sein  (Plaintiff),  Appellant^ 

versus 

Mr.  Cecil  Stephenson  and  another  (Defend- 
ants), Respondents, 

Baboos  Ashootosh  Chatter jee  and  Romanath 
Bose  for  Appellant. 

Baboos  Juggadanund  Mookerjee  and  Bhfnv- 
anee  Churn  Dutt  for  Respondents. 

A  corporation  must  sue  and  be  sued  in  its  corporate 
name. 

Peacock,  C,  J, — In  this  case,  Mr.  Cecil 
Stephenson,  described  as  Deputy  Agent  of  the 
East  India  Railway  Company,  and  Mr.  W,  B. 
Latimer,  described  as  District  Engineer  of  the 
Districts  of  Ra^ehal  and  Beerbhoom,  are 
made  joint  defendants.  There  is  no  cause  of 
action  against  them  or  either  of  them.  The 
cause  of  action,  if  any,  in  this  case,  is  against 
the  Eas^»India  Railway  Company.     It  is  un- 
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necessary  for  us  to  enter  into  the  question 
whether  the  plaintiH  has  any  valid  cause  of 
action  aj^inst  the  East  India  Railway  Com- 
pany or  not,  because  they  have  not  been 
made  defendants  in  the  suit. 

It  is  a  dear  rule  of  law  that  a  corporation 
must  sue  and  be  sued  in  its  corporate  name. 
Section  26  of  Act  VII I.  of  1859  points  out 
how  a  corporation  is  to  be  described  in  the 
plaint,  and  Section  63  points  out  how  process 
Is  to  be  served  on  a  corporation. 

As  regards  the  Government,  it  is  clear,  ac- 
cording to  the  appellant's  own  showing,  that 
there  was  no  cause  of  action  against  them. 

The  appeal  is  dismissed  with  costs. 


The  1 2th  November  1868. 

Present : 

The  Hon^ble  L.  S.  Jackson  and  F.  A.  Glower, 

Judges, 

Leases—Sub-ieases— Right  of  action. 

Case  No.  1526  of  1868. 

Special  Appeal  from  a  decision  passed  hv  the 
Judge  of  Bhaugulpore,  dated  the  nth 
March  1868^  rn^ersing  a  decision  of  the 
Principal  S udder  Ameen  of  that  District y 
dated  the  gth  June  i86y, 

Bejoy  Gobind  Singh  (Plaintiff),  Appellant^ 

versus 

Sunkar  Dutt  Singh  (Defendant),  Respondent, 

Mr,  R,  Tividale  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Hem   Chunder 
Banerjee  for  Respondent. 

naintiff  took  a  sub-lease  of  land  from  a  party  who 
was  lessee  under  the  proprietor,  but  who,  without  ever 
receiving  possession,  surrendered  his  rights  under  his 
lease  by  «  deed  of  estafa  executed  subsequently  to  the 
sub>lease. 

Held  that  plaintiff  had  no  right  of  action  against 
the  proprietor. 

Jackson,  J, — The  plaintiff  in  the  case  took 
a  sub  lease  of  land  from  a  party  who  was 
lessee  under  the  proprietor.  The  sub-lease, 
however,  had  never  been  acted  upon,  the 
lessee  not  having  received  possession,  and  he 
had,  in  fact,  surrendered  all  his  rights  under 
that  lease  by  a  deed  of  estafa^  executed  how- 
ever, it  is  alleged,  subsequently  to  the  plaint- 
iff's sab-lease.  The  plaintiff  now  sues,  not  his 
own  lessor,  but  the  proprietor,  to  obtain 
posMession  of  the  land.  The  suit  has  been 
dismissed  by  the  Lower  Appellate  'Court  on 


the  ground  that  an  altogether  different  lease 
appears  to  have  been  granted  to  a  fourtl? 
party  who  intervened  in  these  proceedings. 
And  the  special  appeal  proceeds  on  the 
ground  that  the  Court  below  had  not  before 
it  legal  evidence  of  that  other  sub-lease.  It 
seems  to  me,  however,  that  the  special  appel- 
lant cannot  succeed  in  this  case,  simply  on  the 
ground  that  he  has  no  right  of  action  at  all 
against  the  proprietor  with  whom  he  had  no 
contract,  and  who,  moreover,  is  not  bound  to 
look  beyond  his  own  lessee.  That  lessee  has 
given  up  his  own  rights,  and  if  he  has  done 
so  to  the  detriment  of  the  present  plaintiff, 
and  has  thereby  failed  in  carrying  out  the 
contract,  it  is  to  him,  and  not  to  the  proprie- 
tor, the  plaintiff  must  look. 

I  think,  therefore,  that  the  suit  ought  to 
have  been  dismissed.  The  special  appeal 
must  be  dismissed  with  costs. 

Glover,  J, — 1  am  of  the  same  opinion. 


The  12th  November  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson.  Judges. 

Mortgage— Redemption — Accounts. 

Case  No.  496  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  ofjessore,  dated  the  ijth 
December  i86y,  reversing  a  decision  of  the 
Moons  iff  of  that  District,  dated  the  igth 
January  186'/, 

Doorga  Debee,  mother  and  guardian  of  Ram 
Doss,  and  others  (Plaintiffs),  Appellants, 

versus 
Issur  Chunder  Chatterjee  and  others  (Defend- 
ants), Respondents, 

Baboo  Motee  Lall  Mookerjee  for  Appellants . 

Baboo  Bhugobutty  Churn  Ghose  for  Respond- 
ents. 

In  a  redemption  suit  under  the  old  law  for  the  posses- 
sion of  land  the  subject  of  an  usufructuary  mortgage, 
the  plaintiff  is  entitled  to  an  account,  even  though 
the  terms  of  the  onpnal  agreement  exempt  the  defend- 
ant from  his  liability  to  an  account,  ana  although  the 
principal  sum  advanced  is  very  small. 

Macpherson,  J, — The  judgment  of  the 
Ivower  Appellate  Court  is  wrong,  and  must  be 
reversed  as  regards  the  land  from  which  Jug- 
gut  Chunder's  aunt  got  her  maintenance,  and 
of  which  the  first  Court  declared  the  plaintiff 
to  be  entitled  to  one- third  ;  and  the  judgment 
of  the  first  Court  is  restored  and  affirmed. 

As  regards  the  rest  of  the  subject-matter  of 
the  suit,  it  appears  to  us  that  as  the  transaction 
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was  of  the  nature  of  an  usufructuary  mort- 
gage, the  plaintiff,  who  substantially  sues  to 
redeem,  is,  the  case  being  one  under  the  old 
law,  entitled  to  an  account  from  the  defendant, 
hovcver  much  it  may  be  contended  that  the 
terms  of  the  original  agreement  exempt 
the  defendant  from  his  liability  to  ac- 
count. The  principal  sum  advanced  was  only 
20  rupees ;  but  however  trifling  the  amount 
may  be,  the  plaintiff  is  entitled  to  an  account 
of  the  usufruct  of  the  land  which  has  been 
held  by  the  mortgagee.  If  it  appears  on 
taking  the  account,  that  in  reality  the  mort- 
gagee has  realized  morethan  the  principal 
sum  with  interest  at  12  per  cent.,  the  plaintiff 
is  entitled  to  a  decree.  If,  on  the  other  hand, 
it  appears  that  the  mortgagee  has  not  realized 
the  whole  debt  with  principal  and  interest, 
the  plaintiff's  suit  will  be  dismissed. 

The  case  is  remanded  in  order  that  an  ac- 
count may  be  taken  in  the  mode  in  which 
accounts  between  mortgagors  and  mortgagees 
are  usually  taken;  and  the  case  is  to  be 
again  decided  with  reference  to  the  above 
observations. 


The  12th  November  1868. 

Presenl  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges, 

Kists  of  revenue— Government  rule— Instalment 

of  rent. 

Case  No.  1353  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhool^  dated  the  2jth  Feb- 
ruary j868y  affirming  a  decision  of  the 
Assistant  Collector  of  that  District ,  dated 
the  gth  July  1867. 

Gridharee  Singh  (one  of  the  Defendants), 

Appellant^ 

versus 

The  Court  of  Wards  (Plaintiff),  Respondent, 

^fr.  R.  E,  Tividale  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondent. 

In  "a  suit  by  the  Court  of  NfVards  on  the  part  of  the 
DurUiunga  Rajah  for  unpaid  instalments  of  rent,  where 
the  agreement  under  which  the  defendant  held  his  zc- 
mindary  was,  that  he  should  pay  his  Government  re- 
venue into  the  Collectorate  through  the  Rajah : 

Held  that  the  rule  which  prevailed  in  that  part  of  the 
country  amongst  ordinary  tenants  of  paying  rent  month 
by  month,  was  not  applicable  to  defendant,  and  that  the 
instalments  of  rent  and  interest  thereon  were  to  be  cal- 
culated according  to  the  Government  rules  for  the  pay- 
ment of  revenue. 


Jackson,  J, — In  this   suit,   thp  C< 
Wards  on  the  part  of  the  Durbhunga 
have  sued  one  of  the  relations  of  the 
on  the  allegation  that  a  certain  ai 
rent  which  was  due  from  him  had  not 
paid.     They  demanded  also  interest 
unpaid  instalments  of  rent,   calculatii 
instalments  according  to  the  custom 
part  of  the  country  amongst  ordinar)  U 
The  kists,   in   fact,    have    been   cal( 
month  by  month.     Both  the  Lower 
have  decreed  the  claim,  and  the  ground 
on   special   appeal   is  that  the  kists 
stalments  should  have  been  calcalat 
according  to  the  custom  amongst  rye 
according  as  the  kists  fall  due  to 
ment.     There   is  a  question  as  to  wl 
these  parties    are    standing   strictly  ill 
position  of  landlord  and    tenant,  batj 
point  is  not  raised.    The  agreement 
which  the  defendant  holds  his  zemim 
thai  he  shall  pay  his  Government 
through  the  Durbhunga  Raj  into  the 
torate.      From  this  it  is  clear  that  he 
liable  to  pay  the  Government  revenue] 
falls. due,  and  that  the  rule  which  prevs 
the  payment  of  instalments  of  rent 
dinary  tenants  in  that  part  of  the  coui 
not  at  all  applicable  to  the  defendant. 

Differing  from  the  Lower  Courts,  we 
fy  the  orders  passed  by  them  as  regs 
terest,  and  direct  that  in  execution 
decree  the  interest  on  the  instalments 
be  calculated  only  on  such  instalments 
due  according  to  the  Government  ruk 
the  payment  of  Government  revenue  ij 
Collectorate. 

The  costs  of  the  appeal  to  the  Jud| 
to  this  Court  must  be  paid  by  the  Coij 
Wards. 


The  I3lh  November  186S. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A?., 
Justice,    and    the    Hon'ble    Dwarki 
Mitter,  Judge, 

Intenrenor  — Section  75,  Act  VIII.,  1859 
homedan   widow  — Dower  —  Lien    on 
band's  property. 

Case^No.  368  of  1867. 

Regular  Appeal  from  a  decision  pdssi 
the  Principal   Sudder  Ameen  of 
dated  Hie  23rd  September  t86j. 
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aaj- 


hmed.Hossein  (Plaintiff),  Appellant, 

versus 

^ssLmut  Khodeja  (Defendant)  and  others 
(Interveners),  Respondents, 

:^ssrs.  y.   W.  Mon/riou,  R,  E,  Twidale, 
and  C.  Gregory  for  Appellant. 

.  C.  Paul  and  Baboos  Onookool  Chun- 
T  Mookerjee,  Annoda  Pershad  Banerjee, 
'tshen     Sukka    Mookerjee^     Gopal    Lall 

^tiier,     and     Kalee    Kishen    Sein,    and 

^oulvie   Mahomed  Yosoof  for  Respond- 

its. 

arsons  not  likely  to  be  affected  by  the  result  of  a 
have  no  right  to  intervene  and  to  be  made  parties 
suit. 

Mahomcdan  widow  is  entitled  to  a  lien  for  what- 

dower  remains  due  to  her,  although  there  may  be 

^pute  as  to  what  is  the  amount  actually  due,  having 

mce  cither  to  the  amount  originally  fixed  as  dower 

the  amount  satisfied  by  payments. 

heir  to  a  share  of  the  estate  of  a  deceased  \f  aho* 

is  not  entitled  to  recover  possession  from  the 

so  long  as  any  portion  of  the  dower  remains 

_jfied,  nor  can  he  be  entitled  to  mesne-profits.    His 

;r  course  is  to  bring  a  suit  for  an  account  of  what 

le  as  dower,  and  to  pray  that,  on  satisfaction  of  that* 

inty  he  may  be  put  into  possession  of  his  share  of 

Testate. 

Uacocky  C  7.— The  plaintiff  in  this  suit 
imcd  to  be  entitled  as  cousin  of  the  late 

jlvie  Mahomed  Ibrahim  to  12  annas  out 
isul^^he  whole  16  annas  of  the  entire  estate  left 
suls^the  late  Moulvie,  and  he  commenced  this 
Dme*|t  against  the  two  widows  of  the  late 
rc^fculvie,   to   whom   a   certificate   had  been 

ited  under  Act  XXVII.  of  i860,  to  set 

le  the  certificate,  and  to  be  put  into  pos- 

>ioa   of  the    said     12-annas    share    with 

mc-profiis  from  the  date-  of  the  death  of 

Moulvie.     In  a  schedule  to  his  plaint  he 

lUc4  the  property  which  he  claimed  to 

mg  to  the  estate. 

Nusseerun  and  other  persons,  who  claimed    the  intervenors  to  be  made  parties  to  the 

I  be  entitled  to  a  portion  of  the  property    suit. 

^cified  in  the  schedule,  and  who  had  not       ^^^^^^^  ^^  ^^^^  .^^^^g  ^^j^^^  ^    ^^^  S^^^^^_ 
,cUien  made  defendants  in  the  suit  mtervened    ^.^^^^  .,       ^^^  whether,  according  to  the 
I  D*^   asked   to  be   made  defendants  under    y^^y^^^^^^^  law,  the  plaintiff  was  entitled 
aion  73  of  Act  VIU.  ot  i»59.  ^^^  ^-^^^  ^^  inheritance  to  12  annas  out  of 

(f  idlt  is  clear  that,  if  the  plaintiff  in  the  suit,    t^e  whole  estate  of  Mahomed  Ibrahim,^  or 
Liefl  'mich  he  instituted  against  the  two  widows,  ,  whether  the  widows  of  the  said  Mahomed 

id  recovered  a  decree  for  any  portion  of  the  ■  Ibrahim  on  account  of  dower  due  to  them 

joperty  which  belonged  to  the  intervenors,    ^ygre  entitled   to  retain    possession  of    the 
^''    Ld  of  which  they  are  in  possession,  he  could    ^vhole  estate. 
hi^  have  turned  the  intervenors  out  of  pos- 

'^y/foion  under  the   decree,   nor  would    the       The  cases  which  were  cited  in  argument 
f  tehts  of  the  fntervcnors  have  been»a(!ected    (special  appeal  decided  on  6ih  of  February 
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by  the  decree.  The  intervenors,  therefore, 
were  not  persons  likely  to  be  affected  by  the 
result  of  th©  suit  as  originally  framed,  and 
they  had  consequently  no  right  to  intervene, 
and  to  be  made  parties  to  the  suit.  -Ihe 
Subordinate  Judge,  however,  ordered  them  to 
be  made  parties,  the  plaintiff  not  having  ob- 
jected, and  he  laid  down  an  issue  as  to  what 
part  of  the  property  comprised  in  the  schedule 
belonged  to  the  estate  of  Mahomed  Ibrahim, 
and  what  part  of  it  belonged  as  of  right  to,  and 
was  in  the  exclusive  possession  of,  the  widows 
and  of  the  intervening  defendants,  respec- 
tively. In  the  case  of  Joygobind  Dass  vs, 
Goureepershad  Sheba  and  others,  reported 
in  the  7th  Volume  of  the  Weekly  Reporter, 
page  201,  and  which  was  cited  by  Mr. 
Montriou  in  his  argument,  it  was  held 
that  a  person  cannot  be  made  a  party  to 
a  suit  under  Section  73,  Act  VIII.  of  1859, 
unless  he  is  likely  to  be  affected  by  the 
result  of  it.  In  that  case,  it  was  said  that 
it  would  be  most  inconvenient  and  con- 
trary to  all  principle  if  every  person  claiming 
a  title  adverse  to  those  set  up  both  by  the 
plaintiff  and  the  defendant  in  the  suit  should 
be  allowed  to  intervene,  and  be  introduced 
into  the  suit. 

What  the  plaintiff  really  wanted  to  try 
in  this  suit  was  whether  he  was  entitled  to 
succeed  to  a  12-annas  share  of  the  property 
of  the  late  Moulvie  Mahomed  Ibrahim,  and 
to  recover  from  the  widows  the  possession 
of  that  portion  of  the  property.  The  widows 
did  not  dispute  the  fact  that  the  property 
mentioned  in  the  schedule  formed  pajtof  the 
estate  of  the  deceased,  or  that  they  were 
in  possession  of  it.  The  widow  Khodeja, 
however,  admitted  Nusseerun's  title.  That 
admission  would  have  been  no  ground  for 
allowing  the  plaintiff  to  recover  it  from  Nus- 
seerun  as  part  of  the  estate  of  Ibrahim.  It 
is  clear,  therefore,  to  my  mind  that  the  Sub- 
ordinate Judge  ought  not  to  have  ordered 
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1863  before  ihe  ist  Bench,  *  which  is  not 
printed,  and  the  case  of  Mussamut  Janee 
Khanum  against  Mussamut  Amatool  Fatima 
Khanum,  8  W.  R.,  page  51)  held  that  the 
widow  of  a  Mahon^edan  in  possession  of  her 


*  The  6th  February  1S63. 

Present  : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief  Just ice^ 
and  the  H  jn'ble  F.  B.  Kemp,  Juiigc,' 

Case  No.  1533  of  1S62  under  Act  X.  of  1S59. 

Spt'iial  Appeal  from  a  decision  passed  by  the  Jndf^e  of 
Patna,  dated  the  ijth  May  1862^  reversing  a  deci- 
sion of  the  Princif>al  Suddcr  A  meen  of  that  District, 
dated  the  15th  April  1S67. 

Syud  Atahur  Ali  (Plaintiff),  Appellant, 

versus 

Altaf  Fatima  and  others '(Defendants),  /Respondents. 

Mr,  R.  T.  Allan  and  Baboo  Kishen  Succa  Mookerjee 

for  Appellant. 

Moonshee  Ameer  .4// and  Baboo  Unnoda  Per  shad  Ban- 
erjee  for  Respondents. 

Peacock,  C.J. — In  this  case,  the  plaintiff  sues  to 
recover  possession  of  a  share  of  his  son's  estate  as  one 
of  his  heirs  at-law.  The  son's  widow,  who  is  one  of  the 
defendants,  claims  to  retain  the  estate  until  her  dower 
is  satisfied.  The  plaintiff  admitted  before  the  Judg'e 
that  dower  to  the  extent  of  15,000  rupees  and  1  gold 
mbhur  was  assigned  by  his  son  to  the  defendant  upon 
her  marriage,  but  said  that,  at  the  time  of  her  husband's 
death,  she  gave  up  her  dower  looking  to  her  future 
welfare,  and  that  it  was  customary  for  Mahomedan 
ladies  to  give  up  their  dower  when  their  husbands 
were  dying.  The  Judge  disbelieved  the  story  that  the 
lady  had  given  up  her  dower,  and  dismissed  the  plaint- 
iflr*s  claim  on  the  ground  thi.t  the  widow's  claim  to 
dovver  preceded  all  claims  to  inheritance. 

We  think  that  the  Judge  was  right  in  law,  and  that 
the  plaintiff  could  not  sue  to  recover  the  estate  until 
the  dower  was  satisfied.  In  Macnaghten's  Precedents  of 
Mahomedan  Law,  page  356,  Case  10,  the  following 
question  and  answer  is  given  :  - 

Question. — "A  min  dies,  being  indebted  to  his  wife 
"  for  her  dower;  has  she  a  lien  on  the  personal  pro- 
**  perty  left  by  her  husband  in  satisfaction  of  such 
**  dower,  in  preference  to  the  other  heirs  ? 

Answer. — "  If  the  other  heirs  pay  the  widow  the 
**  amount  of  her  dower,  she  has  no  claim  on  the  property 
**  left  by  her  husband,  except  for  her  legal  share  of  the 
**  inheritance;  and,  if  they  do  not  pay  her  the  amount 
"  of  her  dower,  she  has,  in  the  first  instance,  a  prior 
**  claim  on  account  of  her  dower  on  the  property  left 
"  by  her  husband,  whether  real  or  personal.  The  resi- 
**  due,  after  her  claim  of  dower  is  satisfied,  will  be  divld- 
**  ed  between  her  and  the  other  heirs,  according  to 
"  their  respective  shares  of  inheritance." 

We  are  now  asked  to  remit  the  case  to  the  Court 
below,  to  find  what  amount  is  due  for  dower,  and  to 
decree  that,  upon  payment  of  that  sum,  tl^e  plaintiff 
shall  be  put  into  possession  of  his  share.  But  the 
plaiittiff  has  misconceived  his  remedy,  and  brought  a 
wrong  form  of  action,  and  endeavoured  to  support  it 
by  giving  evidence  which,  assuming,  as  we  must,  that 
the  Judge  was  right  in  his  decision  upon  the  facts, 
roust  have  been  false.  If  we  had  the  power,  which  we 
have  not,  we  should  not  be  inclined  to  assist  the 
plaintiff  under  those  circumstances,  but  should  leave 
nim  to  his  strict  rights.  This  appeal  must  be 
dismissed  with  costs  and  interest,  anci  the  plaintiff  left 
to  commence  such  other  buit  (if  any)  as  he  may  be 
advised. 


husband's  estate  under  a  claim  oL  dower  has 
a  lien  upon  it  as  against  those  entitled  as 
heirs,  and  is  entitled  to  possession  as  against 
them  till  her  claim  to  dower  is  satisfied. 
The  same  point  was  held  as  regards  the 
Sheea  sect  by  the  Privy  Council  in  the  case 
of  Ameeroonnissa  and  others  versus  Moorad- 
oonnissa  and  others,  6  Moore's  Indian  Ap- 
peals, page  211. 

One  of  t^e  widows,  defendants  in  this  suit, 
Mussamut  Amatool  Fatima,  entered  into  a] 
compromise  with  the  plaintiff  which  has  been 
carried  into  effect  by  the  decree  of  the  Subor-i 
dinatc  Judge.     The  other  defendant,  Mus- 
samut   Khodeja,    defended    the    suit,  and. 
according  to  the  decisions  to  which  I  havej 
already  referred,  I  think  that  she  was.  entitled 
to  a  lien  upon  her  husband's  estate  for  the 
amount  of  any  dower  which  remained  due 
to  her. 

The  predecessor  of  the  Subordinate  Judge 
who  decided  this*  suit  laid  down  an  issue 
as  to  what  was  the  amount  of  the  dower  of 
the  widows ;  but  the  Subordinate  Judge,  Syud 
Saadut  Hossein,  by  whom  this  case  was  de* 
cided,  subsequently  struck  out  that  issue, 
upon  the  ground,  as  I  understand,  that  it 
was  not  material  to  determine  what  was  the 
amount  due  on  account  of  dower;  and  that' 
the  material  question  was  whether  the  widp\vsj 
were  entitled  to  a  lien  for  dower.  It  was 
admitted  by  the  parlies  that  some  amount 
of  dower  was  due.  Assuming,  then,  thai' 
the  plaintiff,  as  the  heir  of  the  deceased 
Moulvie,  was  entitled  to  a  12-annas  share  of 
the  whole  of  his  estate,  he  was  not,  accord- 
ing to  the  decisions  to  which  I  have  referred, 
entitled  to  recover  possession  of  that  estate 
from  the  widows  so  long  as  any  portion  oi 
the  dower  remained  unsatisfied,  nor  could  hf 
be  entitled  10  mesne-profits. 

I  do  not  concur  with  the  learned  Counsel, 
Mr.  INIontriou,  that,  as  a  matter,  of  law,  alien 
cannot  be  maintained  for  an  amount  which  is 
not  ascertained.  A  person  may  have  a  lien,  as 
well  as  be  entitled  to  a  mortgage,  for  a  sum 
the  amount  of  which  is  not  ascertained.  If  ^ 
person  were  to  create  a  lien  for  a  sum  of 
money  advanced,  the  lien  would  remain  good 
until  the  amount  should  be  paid  ;  and  the 
lien  would  continue  so  long  as  any  part  re- 
mained unpaid,  although  the  parties  might 
dispute  as  to  the  precise  amount,  which  re- 
mained due.  So,  a  widow  is  entitled  to  a 
lien  for  whatever  dower  remains  due  to  her, 
although  there  may  be  a  dispute  as  to  what 
is  the  amount  actually  due,  having  reference 
cither    t6    the    amount    originall}*  fixed  as 
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dower  or  W  the  amount  satisfied  by  payments. 
Some  amount  being  admittedly  due  on  ac- 
count of  dower,  ihe  plaintiff's  suit  in 
this  case  was  misconceived ;  and  instead  of 
bringing  a  suit  to  turn  the  widow  out  of  pos- 
session so  long  as  she  had  a  lien  upon  the 
estate  for  her  dower,  he  ought  to  have 
brought  a  suit  for  an  account  of  what  was 
due  to  the  defendant  for  dower,  and  prayed 
that  upon  satisfaction  of  that  amount  he 
might  be  put  into  possession  of  his  share  of 
the  inheritance.  That  is  substantially  what 
was  decided  by  the  Privy  Council  in  the  case 
of  Ameeroonnissa  to  which  I  have  referred. 

That  was  a  suit  instituted  by  Syud  Ab- 
doollah,  the  ancestor  of  the  appellant,  in 
which  he  claimed  as  the  full  brother  and 
heir-at-law  of  Syud  Moostefah,  and  sought  to 
recover  very  considerable  real  as  well  as  per- 
sonal estate  belonging  to  his  deceased  bro- 
ther Syud  Moostefah,  with  mesne-profits. 
The  respondent  Mooradoonnissa  was  in  pos- 
session, and  she  claimed  a  lien  upon  the 
same  as  the  widow  of  the  deceased,  under  a 
deed  of  dower  executed  by  Syud  Moostefah 
ID  her  favor  to  the  amount  of  Rs.  64,000. 

The  Lords  of  the  Judicial  Committee  in  de- 
livering iheir  judgment,  say :  '*  Lastly,  there 
remains  the  question  of  the  distribution 
and  administration  of  the  deceased's  estate. 
No  such  relief  is  asked  by  the  plaint.  The 
claim  made  by  the  plaintiff  is  as  sole  heir 
against  the  defendants,  charging  them  with 
collusion  in  keeping  him  out  of  possession. 
He  does  not  claim  in  the  alternative,  that  if 
the  marriage  of  the  respondent  Mooradoon- 
nissa and  the  deed  of  dower  are  proved,  then 
that  he  may  have  his  share  of  the  estate.  It  is 
possible  it  might  have  been  competent  to  the 
Court  below  in  their  discretion  to  have  en- 
tertained such  a  question,  but  it  was  a  matter 
of  discretion  for  the  fudges  of  the  Sudder 
Dewanny  Adawlut.  Independently  of  this, 
Mooradoonnissa  was  in  possession  by  the 
consent  of  the  local  authorities,  a  possession 
very  analogous  to  that  of  a  testatrix  here. 
That  fact,  however,  is  not  suflficient  to  decide 
the  point  of  right,  but  the  plaintiff  has  not 
asked  for  an  account.  Again,  he  has  bur- 
thened  the  record  with  a  number  of  unne- 
cessary parties  who  ought  not  to  have  been 
there,  and  that  would  have  created  very 
considerable  inconvenience  in  taking  ac- 
counts. He  has  also  exclijjded  all  the  move- 
able estate  and  that  portion  of  the  immove- 
able estate  of  which  he  himself  obtained 
possession.  We  are  of  opinion,  therefore, 
that  the  Judges  before  whom  tho^case  has 
"  been' heard  in  India  took  the  right  and  con- 
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"  venient  course  in  dismissing  his  suit  an^ 
"  leaving  him  to  bring  another  suit  to  obtain 
"  an  account;  that,  no  doubt,  was  the  effect  of 
**  their  decision,  though  not  in  terms." 

It  appears  to  me  that  according  to  *the 
principle  of  that  decision,  this  suit  which 
seeks  to  obtain  possession  and  mesne-profits 
before  payment  of  the  dower,  ought  to  be 
dismissed,  and  that  the  plaintiff  ought  to 
have  sued  for  an  account  of  the  dower  due 
to  the  widow,  and  to  be  let  into  possession 
upon  payment  of  that  amount. 

Having  decided  in  favor  of  the  defendant's 
claim  of  lien  for  dower  which  disposes  of 
the  plaintiff's  suit,  it  is  unnecessary  for  us 
to  enter  into  the  question  of  heirship  or  any 
of  the  other  questions  raised  between  the 
plaintiff  and  the  defendant  Khodeja,  or  to 
determine  what  part,  if  any,  of  the  property 
mentioned  in  the  schedule  belonged  to  Kho- 
deja in  her  own  right  or  formed  part  of  the' 
estate  of  her  late  husband.  Whether  it  was' 
her  own  private  property  or  fornied  part  of 
the  estate  of  her  husband,  is  wholly  im- 
material for  the  determination  of  this  suit; 
for  whether  it  is  the  one  or  the  other,  the 
plaintiff  is  not  entitled  to  recover  possession 
and  mesne-profits  so  long  as  any  portion  of 
the  dower  is  due. 

Ii  is  unnecessary  for  us,  therefore,  to  enter 
into  the  questions  raised  in  the  cross-appeal 
or  into  the -questions  which  have  been  raised 
between  the  plaintiff  and  the  intervenors. 
The  latter  ought  never  to  have  been  made 
parties  to  this  suit.  No  decision  of  ours  in 
this  suit  could  be  binding  upon  the  widow 
Khodeja  with  reference  to  the  question  as  to 
whether  any  portion  of  the  property  mention- 
ed in  the  plaint  belonged  to  her  husband's 
estate  or  to  the  intervenors. 

We  are  of  opinion  that  the  decision  of  the 
Subordinate  Judge  as  regards  the  widow 
Khodeja's  lien  on  the  estate  for  her  unpaid 
dower  ought  to  be  affirmed,  and  the  plaintiff *s 
suit  dismissed  as  regards  Khodeja  with  costs 
in  the  Lower  Court.  With  regard  to  the 
intervening  defendants,  they  were  volun- 
teers: they  asked  to  be  made  parjies  to 
the  suit,  and  the  costs  they  have  incurred 
have  been  brought  upon  them  sole^  by 
their  own  act  of  petitioning  to  be  rifade 
parties  to  the  suit.  We  think  that  the  suit 
as  against  them  ought  to  be  dismissed  with- 
out costs,  and  the  decree  of  the  Subordinate 
Judge  awarding  costs  to  them  reversed. 
The  decision  of  the  Subordinate  Judge  as 
to  their  rights  in  the  property  will  then  fall 
to  the  ground  and  cease  to  have  any  effect. 
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The  decree  as  to  the  other  widow  will  stand, 
there  being  no  appeal  here  with  regard  to  it. 
The  appellant  will  pay  the  costs  of  this 
aff^eal  as  regards  Khodeja,  but  not  those  of 
the  other  respondents. 


The  13th  November  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  yudges. 

Fraud  on  a  minor^Partv  exposing  it— Locus 

stanoL 

Case  No.  326  of  1868. 

MisceUaneous  Appeal  from  an  order  passed 
by  the  yudge  of  East  Burdwan,  dated  the 
26th  June  1868, 

Hossein  Ali  Khan,  Appellant^ 

versus 

Syud  Burkut  Ali,  Respondent, 

Baboos   Chunder  Mad  hub   Ghose  and   Mo- 
hendronath  Mitter  for  Appellant. 

Baboos  Hem    Chunder   Banerjee    and    Nil 
Madhub  Sein  for  Respondent. 

Where  a  gross  fraud  is  being  practised  on  a  Court  with 
the  object  of  evading  an  order  which  the  Court  has 
made  directing  a  minor's  guardians  to  account,  any 
person  who  appears  before  the  Court  and  exposes  the 
fraud,  undertaking  also  to  prove  it,  has  a  locus  standi 
in  Court,  and  has  a  right  to  be  heard. 

Macpherson,  J. — We  have  heard  all  the 
evidence  taken  in  this  case,  and  have  con- 
sidered the  position  in  which  the  parties 
were  when  before  the  Judge.  It  appears  to 
me  we  should  do  wrong  if  we  were  to  inter- 
fere with  the  decision  of  the  Judge.  The 
question  before  us  now  is  not  whether  the 
Judge  was  right  in  making  the  order  of  the 
nth  March  last  that  the  guardians  should 
render  accounts.  The  only  question  before  us 
is  a  perfectly  different  one,  viz.,  whether  or 
not  on  the  20th  April,  the  alleged  minor  had 
attsOrned  his  majority.  The  Judge  having 
on  the  nth  March  ordered  the  guardians  to 
file  full  accounts  before  the  13th  June,  the 
alleged  minor  and  the  guardians  respectively 
appeared  by  petitions  on  the  20th  April,  and 
stated  that  the  minor  having  attained  his  full 
age,  the  guardians  had  accounted  to  him  to 
his  entire  satisfaction,  and  they  prayed  that 


the  guardians  might  be  discharged  from  their 
guardianship.  Thereupon,  it  was  suggested 
to  the  Court  by  the  respondent  Burkut  Ali 
that  the  application  was  collusive,  that  the 
minor  had  not  in  fact  attained  his  full  ag-e, 
and  that  the  object  of  the  guardians  was 
merely  to  avoid  rendering  the  accounts  which 
the  Judge  had  on  the  nth  March  ordered 
them  to  render.  The  issue  as  to  whether  the 
minor  was,  or  was  not,  of  full  age  was  thus 
raised,  and  the  Judge  deputed  the  Subordi- 
nate Judge  to  enquire  and  take  evidence  as 
to  it,  and  the  latter  officer  having  taken 
evidence,  arrived  at  the  conclusion  that 
the  minor  had  not  attained  his  full  age,  at 
which  conclusion  the  Judge  himself  also 
arrived. 

It  is  contended  before  us  in  the^rj/  place 
that  the  respondent  Burkut  Ali  had  no  right 
to  appear  before. the  Court  in  the  matter  at 
all,  and  in  the  second  place,  on  the  evidence, 
that  the  Judge  was  wrong  in  finding  that  the 
minor  had  not  attained  his  full  age.  It 
appears  to  me  that  Burkut  Ali  was  rightly 
allowed  to  appear  before  the  Court,  and  call 
the  Court's  attention  to  that  which  he  subse- 
quently proved  to  be  the  fact — that  the 
statement  of  the  guardians  and  the  minor  that 
the  latter  had  attained  his  full  age,  was  not 
true.  It  appears  to  me  that  the  fact  of  Burkut 
Ali  having  no  very  special  connection  with  the 
minor,  in  no  way  prevented  his  acting  on  this 
application  as  he  has  done,  whether  he  be 
called  a  next  friend  or  a  well-wisher  of  the 
minor  or  by  .whatever  other  appellation  he 
may  be  designated.  I  am  aware  that  in  a  pre- 
vious matter  pending  against  the  guardians, 
another  Division  Bench  of  this  Court  was  of 
opinion  that,  under  the  circumstances,  it  did 
not  appear  proper  that  Burkut  Ali  should 
be  allowed  to  drive  the  guardians  to  an  ac- 
count. That  decision  may  have  been,  and 
no  doubt  was,  perfectly  right ;  but  it  in  no 
degree  decides,  or  leads  me  to  conclude,  that 
there  is  any  thing  irregular  or  improper  in 
the  interference  of  Burkut  Ali  in  the  present 
instance. 

If  a  gross  fraud  was  being  practised  on 
the  Court  in  the  matter  of  a  minor,  and  if 
the  object  of  that  fraud  was  to  evade  an 
order  which  the  Court  had  made  directing 
the  minor's  guardians  to  account,  I  think 
that  any  person  who  appeared  before  the 
Court  and  exposed  the  fraud  and  undertook 
lo  prove  it,  had  a  locus  standi  in  Court  and 
had  a  tight  to  be  heard. 

Bayley,  J, — Concurred. 
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TRe  i6lh  November  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

m 

Withdrawal  of  claim— Jurisdiction— Costs. 

Case  No.  1542  of  1868  under  Act  X.  of 

1859.   ^ 

Special  Appeal  from   a  decision  passed  by 
Ihe    Officiating    Judge   of    Backergunge^ 
dated  the  ijth   March  1868^  affirming  a 
decision     of    the    Deputy      Collector     of\ 
Dowlutkhan,  dated  the  2$th  May  186'j, 

Ram  Chum  Bysack  and  another  (Plaintiffs), 

Appellants, 

versus 

Mrs.  Ripsimah  Harmi  and  others 
(Defendants),  Respondents, 

Baboos    Onookool   Chunder  Mookerjee  and 
Chunder  Madhub  Ghose  for  Appellants. 

Baboos    Kalee    Mohun    Doss    and    Hem 
Chunder  Banerjee  for  Respondents. 

A  pi  aintiif  is  f ree  at  any  moment  from  the  time  of 
institutine  his  suit  until  that  of  the  decree  beingf  made 
which  judicially  determines  the  merits  of  his  claim,  to 
withdraw  that  claim,  and  to  say  that  he  no  lorgfer  desires 
a  dedsion,  and  his  doine  so  deprives  the  Court  of 
authority  to  entertain  the  claim.  It  should  then  confine 
itself  to  the  question  of  costs. 

• 

Phear,  J, — In  this  case  the  plaintiffs  are 
the  special  appellants.     It  seems  that  they 
sued  the  defendants  in  the  Collector's  Court 
to  recover  from  them  certain  alleged  arrears 
of  rent.     On  the  day  appointed  for  trial,  the 
plaintiffs'   mookhlear  applied  to   the   Court 
for  perjnission  to  withdraw  the  suit.     The 
Deputy  Collector  refused  to  grant  this  appli- 
cation, considering  that  he  had  no  power  to 
do  so ;  and  as  the  plaintiffs  declined  to  offer 
any  evidence,  he  proceeded  with  the  trial  by 
taking  the  testimony   of  the  principal  de- 
fendant.    The  record,  indeed,  discloses  rea- 
son for  supposing  that  the  plaintiffs  were  not 
present  either  in   person    or    by    attorney 
when  the  case  was  called  on,  and  that  the 
Deputy  Collector  consequently,  dealing  with 
it  as  if  it  were  properly  governed  by  Section 
55  of  Ad  X.  of  1859,  was  actually  engaged  in 
taking  the  deposition  of  the  defendant,  when 
the  plaintiffs  mookhtear  came  in  to  make  the 
application  which  we  have  mentioaed.    Be 
this,  however,  as  it  may»  the  Deputy  Collect- 


or, after  refusing  his  permission  for  the  with-, 
drawal  of  the  suit,  eventually  ordered  "  that 
"  agreeably  to  the  admission  of  the  defendant 
"  an  amended  decree  be  passed  in  favoi^of 
"  the  plaintiffs  in  an  ex-parte  manner  for  the 
"  original  rent  of  21  rupees  5  annas  7  pie  10 
"  krants  without  costs  or  interest."  Against 
this  decree  the  plaintiffs  appealed,  and  the 
Judge  dismissed  the  appeal. 

On  the  facts  which  we    have  set  out,  it 
appears  to  us  that  both  the  Lower  Courts  came 
to  conclusions  which  were  erroneous  in  law. 
The  claim  which  the  plaintiff  in  any  suit  makes 
against  the  defendant,  together  with  the  col- 
lateral question  as  to  the  liability  to  pay  the 
costs  of  the  litigation,  constitutes  generally 
the  whole  matter  which  the  Court  has  to  de- 
termine by  its  decision.      If  the  claim  be 
withdrawn,  of  course  nothing  but  the  question 
of  costs  remains.     Now,  the  preferring  of  the 
claim  is  clearly  a  voluntary  act  on  the  part 
of  the  plaintiff;  he  need  not  put  it  forward 
unless  he  likes.     But,  having  put  it  forward, 
and  having  once  asked  the  Court  to  decide 
upon  it  as  between  himself  and  the  defendant, 
must  he  persist  in  it  until  a  judicial  decision 
is  arrived  at,  even  though  he  himself  sees 
that  it  is  not  maintainable,  or  for  any  other 
reason  is  desirous  of  giving  it  up  ?     It  is 
argued  very  forcibly  on  the  part  of  the  re- 
spondents that  at  any   rate   if  the  plaintiff 
has  persisted  in  his  claim  up  till  the  day  of 
trial,  the  interests  of  justice  require  that  he 
should  not  be  allowed  at  that  late  hour,  after 
having  perhaps   harassed   his  adversary  to 
the  utmost,  to  evade  a  final  decision  by  with- 
drawing his  claim.     We  do  not  think,  how- 
ever, that  considerations  of  this  kind  alone, 
in    the    absence    of    legislative    enactment, 
afford  the  defendant  any  equitable  right  to 
have  as  against  the  plaintiff  a  control  over 
the  suit.     He  can  only  look  to  an  award  of 
costs  in  his  favor  for   compensation  in  re- 
spect of  the  charges  which  he  has  been  at. 
It  seems  to  us  that,  except  so  far  as  any  act 
of  legislature  rules  to  the  contrary,  a  plaintiff 
is  by  the  nature  of  the  case  free  at  any  mo- 
ment from  the  time  of  instituting  his  suit 
until  that  of  the  decree  being  made,  which 
judicially  determines  the  merits  of  his  claim, 
to  withdraw  that  claim  from  the  consideration 
of  the  Court,  and  to  say  that  he  no  longer 
desires  to  ask  for  any  decision  upon  it.     And 
we  think  that  in  the  event  of  his  doing  so, 
whether  the  defendant  consents  thereto  or  not, 
the  Court  is  immediately  deprived  of  author- 
ity further  to  entertain  the  claim,  and  should 
then  confine  itself  solely  to  the  question  of 
costs. 
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Mahomedan  gentleman,  found  the  will  to  be 
€iot  bo  ft  d  fide.  The  Principal  Sudder  Araeen, 
a  Hindoo  gentleman,  found  that  it  was  bond 
fide,  and  dismissed  the  plaintiffs'  suit  in  both 
ca^es. 

In  special  appeal,  the  argument  of  Mr. 
Twidale,  pleader  for  the  special  appellant,  is, 
first,  that  the  Cdurt  below  ought  not  to  have 
allowed  the  son  to  intervene,  nor  to  have 
tried  the  question  of  the  bona  fides  or  othtr- 
wise  of  the  will,  but  to  have  decided  the 
case  as  between  the  vendees  and  vendors; 
that,  if  it  were  necessary  to  decide  upon  the 
will,  the  validity  as  well  as  the  bona  fides  ©f 
the  will  ought  to  have  been  tried ;  and  on  this 
point  the  pleader  contends,  and  in  support  of 
his  contention  quotes  from  the  Hedaya  and 
Macnaghten's  Mahomedan  Law,  to  the  effect 
that  a  bequest  by  a  Mahomedan  of  one-third  of 
his  estate,  without  the  consent  of  the  heirs,  is 
wholly  invalid.  The  pleader  further  contends 
that  there  has  been  no  finding  by  the  Principal 
Sudder  Ameen,  even  granting  that  the  will  was 
bond  fide,  whether  the  plaintiff's  vendors,  the 
daughters  of  Shamshere  Ali,  the  testator,  had 
any  share  in  the  residue  of  the  property 
which  remained  over,  after  providing  for  the 
endowment,  and  which  passed  under  the  ^eed 
of  sale  to  his  client. 

I  do  not  think  that  the  Principal  Sudder 
Ameen  was  wrong  in  allowing  the  son 
to  intervene  in  this  case,  for  a  simple 
decree  as  between  the  vendors  and  ven- 
dees, without  going  into  the  question  of  the 
will,  would  have  been  wholly  infructuous, 
even  if  obtained  by  Mr.  Twidale's  client,  and 
would  inevitably  have  brought  about  further 
litigation ;  but  1  think  that,  as  the  vendors  had, 
under  the  ordinary  rules  of  succession,  laid 
down  in  the  Mahomedan  law  the  right  to  in- 
herit a  share  in  the  testator's  estate,  the 
plaintiffs  were  fully  justified  in  suing  simply 
to  have  their  right  under  the  purchase  estab- 
lished ;  but  as  the  will  has  been  put  in  issue, 
1  think  that  the  Principal  Sudder  Ameen 
should  have  found  whether  the  plaintiff's  ven- 
dors were  consenting  parties  to  this  will,  for, 
unless  they  were  consenting  parties,  the  will 
would,  under  the  Mahomedan  law,  be  invalid  ; 
and  even  if  it  be  found  that  the  vendors  were 
consenting  parties,  there  still  remains  the 
question  to  be  decided  whether  the  share  in 
the  properties  which  passed  under  these  bills 
of  sale  formed  any  portion,  and  what  portion 
of  the  residue  of  the  estate  of  Shamshere  Ali 
which  remained  to  be  divided  against  his 
heirs,  including  the  vendors,  according  to  the 
rules  of  succession  laid  down  in  the  Maho- 
medan law. 


I,  therefore,  remand  the  case  for  the  Princi- 
pal Sudder  Ameen  to  re-try  the  Wit  with  re- 
ference to  the  remarks  contained  in  this  order 
of  remand. 

Jackson,  J, — I  concur  in  the  remand. 
The  point  for  decision  upon  which  my  learn- 
ed colleague  would  remand  this  case  is  one 
which  arises  out  of  the  litigation  in  the 
suit,  though  it  does  not  appear  to  have  been 
previously  raised  in  the  Courts.  The  remand 
will  bar  further  litigation. 


The  1 8th  November  i868. 

Present : 

The  Hon'ble  F.  B.  Kemp  ,and  E.  Jackson, 

Judges. 

Agency-— Credit. 

Case  No.  686  of  i868. 

Special  Appeal  from  u  decision  passed  by  ihe 
Judge  of  Tirhooty  dated  the  2jrd  December 
i86j,  affirming  a  decision  of  the  Principal 
Sudder  Ameen  of  that  District^  dated  the 
jist  May  iSdy. 

Beebee  Misrain  (Defendant),  Appellmiy 

versus 

Gopal  Lall  Doss  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Onookool 
Chunder  Mookerjee  for  Respondent. 

A  native  lady,  possessing  an  e&tate  in  a  district  in 
which  she  did  not  reside,  opened  an  account  uith  a 
banker,  through  her  son  as  ner  agent,  to  provide  for 
the  punctual  payment  of  Government  revenue,  and  to 
meet  current  expenses.  ^         ^  , 

Held  that  such  a  conrbc  of  dealing  did  not  of  itself 
warrant  the  banker  in  advancing  to  the  son  as  the  ac- 
credited agent  of  his  mother  large  sumb  of  money  on 
bonds. 

Jacksony  J. — This  was  a  suit  preferred  by 
Baboo  Gopal  Doss,  a  banker  in  the  town  of 
Mozuffurpore,  against  Beebee  Misrain  for  a 
sum  of  money  alleged  to  be  due  on  an  account 
stated.  The  defendant  admitted  the  greater 
portion  of  the  account,  but  denied  that  cer- 
tain sums  which  it  was  stated  had  been  ad- 
vanced to  the  defendant's  son  upon  bonds 
and  rokahs  were  authorized  by  her,  or  were 
chargeable  against  her  account. 

Both  Courts  have  decreed  the  whole  claim, 
including  these  disputed  items,  against  the 
defendant.  The  Judge  states  that  the  defend- 
ant admits  the  plaintiff's  '' khata-buhee'  to 
be  correct,  adiftiis  that  her  son  Wali  Alon» 
managed  her  business,  and  admits  ibai  sh« 
had  a  ''  chita-buhee'  or  pass  book  in  whioi 
all  sum^takcn  on  her  account  were  ^^'*f?^' 
and  failed  to  produce  ihal  book  when  calico 
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upon  to  dojso;  and  that  these  circumstances 
evidently  prove  the  justness  of  the  plaintiff's 
demand,  and  accordingly  decrees  his  suit. 
The  special  appeal  is  on  the  point  that  these 
facts  do  not  prove  that  her  son  had  authority 
to  draw  large  sums  of  money— one  of  the 
amount  of  3,000  rupees,  another  of  the  amount 
of  800  rupees — from  her  account  so  as  to 
make  her  liable. 

This  appeal  is  also  on  the  point  ihat  the 
defendant  was  unable  to  produce  his  pass- 
book, and  alleged  that  it  was  in  the  hands  of 
her  son,  and  that  the  plaintiff  had  not  taken 
steps  to  enforce  its  delivery  by  the  son.  We 
are  of  opinion  that  the  facts  found  by  the  Judge 
do  not  warrant  the  decision  at  which  he  has 
arrived.  It  does  not  follow  that,  even  if  the 
defendant's  son  was  acting  as  her  man  of 
business,  and  was  in  the  habit  of  drawing 
small  sums  for  current  expenses,  that  such  a 
course  of  dealing  would,  of  itself,  authorize 
the  plaintiff,  a  banker,  to  advance  him  such 
a  sum  as  3,000  rupees  on  a  bond,  and  still  less 
that  be  should  be  in  the  habit  of  habitually 
advancing  large  sums  of  money  on  bonds. 

Then,  there  does  not  appear  to  have  been 
any  evidence  filed  in  this  case  to  prove  the 
authority  under  which  the  plaintiff  acted  in 
advancing  these  large  sums.  The  defendant 
called  upon  the  plaintiff  to  appear  in  Court, 
and  to  state  the  circumstances  under  which 
he  advanced  these  sums  of  money,  and  to 
Slate  whether  he  advanced  them  to  the  son 
for  the  son  on  his  own  account,  or  to  the  son 
on  his  mother's  account.  The  very  circum- 
sUnce  that  they  were  advanced  on  bonds  lends 
some  weight  to  the  fact  that  they  were  ad- 
vanced on  account  of  the  mother.  The  banker 
should,  under  the  circumstances,  be  called  on 
to  depose  to  the  circumstances  under  which 
these  items  or  sums  of  money  were  advanced. 
The  statement  of  the  mother  is  that  the  son 
had  been  drawing  these  sums  without  author- 
ity, and  the  banker  who  had  been  ad- 
vancing them  to  the  son,  being  unable  to 
realize  them  from  him,  charged  ihem  against 
ner  account.  The  statement  of  the  banker 
is  that  the  mother  and  son  are  colluding  to 
defraud  him.  It  is  for  the  Court  to  decide  which 
stor}'  is  the  true  one,  but  it  is  impossible  to 
arrive  at  the  truth  without  some  evidence  of 
the  facts  connected  with  these  transactions.  As 
regards  the  pass-book,4he  plaintiff  apparently 
admits  that  it  is  in  the  son's  nossession,  and 
calls  upon  the  son  to  produce  that  document. 
It  18  the  conduct  of  the  son  in  this  case  which 
>s  impugned,  and  whether  his  keeping  back 
}^^  book  is  in  collusion  with  the  motier,  or 
in  collusion  wiih  the  banker,  is  by  no  means 
Vol.  X. 


certain ;  and  it  is  not  right  that  the  conduct, 
of  the  son  should  ffe  at  once  taken  against 
the  moiher,  when  her  own  objection  is  that 
the  son  has  been  acting  against  her  interests. 

It  is  quite  possible  that  the  son  may  be  keep- 
ing back  the  book  in  or  Jer  to  escape  the  pay- 
ment of  the  debt  himself,  and  to  throw  it  upon 
his  mother.  I  give  no  opinion  upon  the 
facts,  but  I  think  that  the  evidence  adduced 
before  the  Lower  Courts  was  not  sufficient  to 
decide  the  point  at  issue,  and  that  the  admis- 
sions made  by  the  defendant  were  not  suffi- 
cient to  prove  that  this  money  was  taken  on 
her  account,  and  was  paid  on  sufficient  au- 
thority, and  was  due  from  her. 

I  would,  therefore,  remand  this  case  to  the 
Judge  with  directions  that  he  will  call  upon 
the  plaintiff,  or  his  gomashtah,  or  any  one 
acquainted  with  these  transactions,  to  give 
full  particulars  regarding  them,  and  to  state 
the  authority  under  which  they  advanced 
such  sums  to  the  defendant's  son,  and  after 
taking  any  further  evidence  that  the  parties 
may  wish  to  give  in  the  case,  more  especially 
with  reference  to  the  enforcement  of  the  pro- 
duction of  this  pass-book,  will  again  decide 
this  case. 

Kemp,  J, — I  concur  in  remandingthis case, 
but  wish  to  add  a  few  words  with  reference 
to  the  arguments  of  Mr.  Allan,  the  pleader 
for  the  special  respondent. 

As  I  understand  the  pleader's  argument,  it 
is  this,  that  because  the  lady,  the  defendant, 
admits  certain  items  in  the  account-book, 
which  items  were  drawn  out  of  the  firm  by 
her  through  her  mooktear  or  son  Wali  Alum, 
that  therefore  Wali  Alum  became  the  accre- 
dited agent  of  his  mother,  and  the  plaintiff, 
the  mahajun,  in  treating  him  as  such,  was 
justified  in  advancing  these  large  sums  of 
money  which  are  not  claimed,  and  that  his 
mother,  the  defendant,  is  liable. 

I  cannot  assent  to  this  proposition  of  law. 
The  account  was  opened  in  the  name  of  the 
mother.  It  appears  that  the  mother  possessed 
an  estate  in  the  Mozuffurpore  district,  residing 
herself  in  the  Palna  district.  The  object  of 
opening  an  account  and  making  a  deposit  was 
to  provide  for  the  punctual  payment  of  the 
Government  revenue.  Some  items  which  are 
admitted  by  the  lady,  the  defendant,  are  pay- 
ments on  that  account,  that  is  to  say,  on  ac- 
count of  payments  of  Government  revenue  ; 
some  items  are  for  some  minor  expenses,  and, 
as  before  mentioned,  and  as  would  be  natural, 
the  lady  herself  being  a  secluded  female,  these 
payments  were  made  through  the  agency  of 
the  son,  or  "  Marfut "  the  son,  or  through  the 
agency  of  her  mooktear  ;  but  when  we  come 
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>to  an  advance  of  3,000  rupees  on  one  occa- 
sion and  of  800  rupees  on  another  occasion,  to 
the  son  upon  bonds,  and  apparently  in  excess 
ot  the  amount  to  the  credit  of  the  lady-de- 
fendant, it  becomes  necessary  to  inquire  whe- 
ther there  is  evidence  that  the  plaintiff  did 
not  know,  or  could  not  be  reasonably  expect- 
ed to  know,  that  he  was  not  advancing  these 
large  sums  to  Wali  Alum  as  the  agent  of  the 
mother,  but  on  his  own  account.  This  point 
in  the  case  has  been  entirely  overlooked  by 
the  Courts  below. 

A  further  enquiry  on  the  suggestions 
thrown  out  by  Mr.  Justice  E.  Jackson  in  his 
judgment  will  doubtless  lead  to  a  proper  de- 
cision on  the  merits  of  the  case.  I,  therefore, 
entirely  concur  in  remanding  the  case. 


The  i8th  November  1868. 

Present : 

The  Mon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Renuuid^ Additional  eyidence^Section  351,  Act 

VIII.  of  1859. 

Case  No.  1269  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Second  Principal  Sudder  Ameen  of  the  2^- 
Pergunnahs,  dated  the  '^ist  March  1868, 
reversing  a  decision  of  the  Moonsiff  of 
Manicktollah,  dated  the  loth  September 
i86>j, 

Joog  Maya  Debia  (one  of  the  Defendants), 

Appellant, 

versus 

Ram  Chunder  Chatterjee  (PlaintifTj. 

Respondent. 

Bdboos  Romesh  Chunder  Mitter  and  Annund 
Chunder  Ghossal  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

An  Appellate  Court  ought  not  to  receive  and  consider 
additional  evidence  which  was  not  before  the  Court 
of  first  instance,  without  special  reason  for  doinf^^  so, 
which  reason  it  is  bound,  by  the  provisions  of  Act  Vlll. 
of  1859,  to  record. 

An  Appellate  Court  is  not  justified  in  sending  back 
a  case  for  re-trial  under  Section  351  of  the  Code  of  Civil 
Procedure,  merely  because  the  Ixjwer  Court  has  dispi>sed 
q{  it  upon  a  preliminary  point,  unless  such  point  has 
been  so  disposed  of  as  to  exclude  evidence  of  fact  which 
appears  to  the  Appellate  Court  essential  to  the  rii^hts 
of  the  parties. 

Phear,  J, — The  Appeal  Court  ought  not  to 
receive  and  take  into  consideration  evidence 
which  was  not  before  the  Couii  of  first  in- 
stance without  special  reasons  for  so  doing. 
And  if  a  special  reason  does  exist  such  as  to 
induce  the  Court  to  take  additional  evidence, 


it  is  bound  by  the  provisions  of  •4ACI  VIII.  of 
1859  to  record  that  reason.  In  this  case, 
the  Subordinate  Judge  has  in  his  judgment 
expressly  stated  that  an  e.xhibit  filed  by  the 
appellant  with  his  grounds  of  appeal,  and 
also  four  cases  of  foreclosure  sent  for  by  him- 
self, did  form  part  of  the  materials  upon 
which  he  had  arrived  at  a  conclusion  of  fact 
different  from  that  which  the  Court  of  first 
instance  had  formed.  We  think  that  this 
circumstance  invalidates  the  judgment  of  ibc 
I^wer  Appellate  Court,  and  that  consequently 
it  must  be  reversed. 

We  think  it  right  also  to  add  that  it 
appears  to  us  that  neither  the  exhibit  filed 
by  the  appellant,  nor  the  four  other  cases  ^ 
foreclosure  which  were  sent  for  by  the  Judge, 
even  had  they  been  rightly  upon  the  record, 
were  proper  evidence  on  the  matters  in  issue 
between  the  parties. 

It  further  seems  to  us  that,  even  had  the 
conclusion  of  the  Lower  Appellate  Court  been 
founded  upon  legal  evidence,  the  course  taken 
by  that  Court  in  remanding  the  case  was  not 
a  correct  one.     The  Subordinate  Judge  says 
that  he  **  remands  the  case  because  the  Jx)wcr 
"  Court  had  disposed  of  it  upon  a  preliminary 
"  point."     That   alone   is   not   sufficient  to 
justify  him   in  sending  back   the  case  for 
re-trial  under  the  provisions  of  Section  351. 
It  is  only  when  the  l-iower  Court  has  so  dispon- 
ed of  a  preliminary  point  as  to  exclude  evi- 
dence of  fact  which  appears  to  the  .Appellate 
Court  essential  to  the  rights  of  the  parties  thai 
he  has  authority  to  do  so.     As  far  as  we  can 
gather  from  the  record  and  from  the  pleaders 
who  have   appeared   before   us,  there  wa-s 
no  such  defect  of  evidence  as  Section  351 
refers  to.     The  Court  of  first  instance  did 
not  apparently  stop   the   trial  midway,  and 
decide     the     case     upon     a     preliminary 
point.      It    seems    that    the    parlies    were 
allowed  to  adduce  evidence  upon  alUhe  issues 
in  the  case,  and  it  was  only  after  all  the 
evidence  had  been  taken  which  the  panies 
offered  that  the  Court  of  first  instance  came 
to  the  judgment  which  the  Lower  Apj>el(4^^ 
Court  reverseil.     If  this  be  a  correct  vie* 
of   what   took   place   in   the   Court  of  first 
instance,  we  think  that  the  duty  of  the  \/y^^^ 
Appellate  Court,  upon  reversing  the  decision 
of  the  Court  of  first  instance,  was  itself  to 
try  the  whole  case  upon  its  merits. 

We  revei  se  the  decision  of  the  l^wer  Appel- 
late Court,  and  direct  that  Court  to  to*  ^^  ^^ 
upon  the   legal  evidence  which  is  on  the 
record,  excepting  that  which  was  adduceti  ., 
after  tiie  trial  in  the  Court  of  first  instancf  » 
Costs  must  abide  the  event. 

b 


i868.] 


Civil 


THE    WIEKLY    REPORTER. 


Rulings, 


379 


Tlfc  i8th  November  1868. 
Prt'seni : 

The  Hoii'ble  J.  B.  Phear  and  C.  Hobhouse, 

yudges, 

Mahomedan  law— Pre-emption. 

Case  No.  14 16  of  1868. 

Speiial  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/  Sarun,  dated 
the  ijih  March  iS68,  affirming  a  decision 
of  the  Moonsiff  of  Pursah,  dated  the  2Sih  \ 
April  1867. 

Rughoo  Nundun  Sing  (I  niervenor,  Defendant), 

Appellant, 

versus 

Mujbooih  Singh  (PlainlifiF),  Respondent. 

Baboo  Romesh  Chunder  Mitter  for  Appellant. ; 

I 
I 

Bdhoo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

A  person  entitled  to  pre-emption  under  the  Mahome- 
dan  law  has  a  right  to  take  over  a  bargain  in  its  entire- 
ty, but  not  to  have  it  divided,  and  the  consideration 
apportioned  between  the  severed  lots  of  the  property. 

Phear,  J.— We  think  that  the  right  of  pre- 
emption is  a  right  to  take  over  the  bargain 
which  has  been  made.      We  do  not  think 
that  a  person  claiming  to  be  entitled  to  a  right 
of  pre-emption  under  the  Mahomedan  law 
can  ask  to  have  a  bargain  divided,  and  the 
consideration,  which  the  original  parties  have 
agreed  upon  as  an  entirety,  to  be  apportioned 
between  the  severed  lots  of  the  whole  proper- 
ty to  which  it  referred.     Thi»  appeal  must  be 
decreed,  the  decrees  of  both  the  Lower  Courts 
reversed,  and  the  plaintiff's  suit  for  pre-emp- 
tion dismissed  with  costs  in  all  the  Courts. 


I  The  1 8th  November  1868. 

Present : 

rhe  Honble  L.  S.  Jackson  and 
Dwarkanaih  flitter,  Judges.         . 

Limitation— Suit  relative  to  mortgaged  pro- 
perty—Clause 12,  Section  i,  Act  XIV.  of  1859. 

Case  No.  1211  of  1868. 

Special  Appeal  from  a  decision  passed  hy  the 
Officiating  Judge  of  Patna,  dated  the  i8th 
December  i86y,  affirming  a  decision  of  the 
Principal  Sudder  A  meen  of  that  District, 
dated  the  13th  February  i86y. 

Munnoo  Lall  (Plaintiff),  Appellant, 

versus 

Mr.  r,  W.  Pigue  and  others  (Defendants), 

Respondents. 

Baboo  Debendro  Narain  Bose  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Ashootosh 
Chatterjee  for  Respondents. 

Following  a  Full  Bench  ruling  (IX.  Weekly  Report- 
er, p.  1 7  0»  it  was  HKLD  that  a  suit  for  a  sum  of  money 
to  be  recovered  by  the  sale  of  mortgaged  property,  in 
which  plaintiff  asked  for  a  decree  to  be  enforced  both 
against  the  person  of  the  borrower  and  against  the 
property  pledged,  came  within  the  provisions  of  Clause 
!2  (not  Clause  lo)  of  Section  i,  ACl  XIV.  of  1859. 

Jackson,  J. — The  Courts  below  have  held 
that  ihe  suit  was  barred  by  limitation.     It 
was  a  suit  for  a  sum  of  money  to  be  recover- 
ed  by   the   sale  of   the    property    pledged. 
The  date  of  the  bond  was   the   nth   June 
1854,  and  the  money  was  payable,  principal 
and  interest,  within  two  years  from  that  date. 
I  In  this  suit,  which  was  commenced  in  De- 
cember 1866,  the  plaintiff  asked  both  for  a 
'  decree  to  be  enforced  against  the  person  of 
'  the  borrower,  and  also  for  a  decision  that 
;  the  property  pledged  should  be  sold  under  the 
terms  of  the  bond.     The  Lower  Court  was  of 
opinion  that  a  suit  ought  to  have  been  brought 
under  Clause   10,   Section    i    of  Act   XIV. 
of  1859.     It  has  been  held  in  a  similar  case 
bv  a  Full  Bench  of  this  Court  (the  decision 
will  be  found  in  IX.  Weekly  Reporter,  page 
171)  that  a  suit,  in  so  far  as  it  relates  to  the 
sale  of  the  mortgaged  property,  is  really  a 
suit  to  enforce   an  interest  in   immoveable 
property,    being   a    charge   created  on  tjjiat 
properly  by  the  bond  in  suit,  and  that  it 
comes  within  the  provisions  of  Clause   12, 
Section  i,  Act  XIV.  of  1859,  and  not  within 
those  of  Clause  10. 

The  decision  of  the  l>ower  Appellate 
Court  is  set  aside,  and  this  case  will  be*  re- 
manded, in  order  that  a  decision  may  be 
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come  to  on  the  remaining  issues ;  but,  of 
lourse,  the  plaintiff's  suit,  in  so  far  as  he 
sought  for  a  decree  against  ihe  borrower  per- 
sonally, was  properly  dismissed. 


The  19th  November  1868 
Present  : 


Under  these  circumstances  the  defendant  is 
entitled  to  set  off  the  amount  or  the  decree 
recovered  by  the  defendant  against  Ramnaieh 
wiih  interest  from  the  date  of  the  decree 
to  the  date  of  the  judgment  in  the  Lower 
Court  in  this  case,  that  is  to  say;  the  29th 
August  1867.  The  amount  of  the  interest 
will  be  calculated  by  the  officer  of  the  Court 


The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chie/\  at  i3  per  cent.,  the  rate  given  by  the  decree; 
Justice,   x\nd    the    Hon'ble    Dwarkanaih  |  ^he  principal  and  interest  due  on  the  decree 

Mitter,  Judge. 


Assignment  of  a  debt— Rig^ht  of  suit — Set-ofif. 

Case  No.  61  of  1868. 

Regular  Appeal  Jrotn  a  decision  passed  by 
the  Principal  Stidder  Anieen  of  Patna^ 
dated  the  2gth  A  ugust  i86y. 

Bhagmonee  Kowar  (one  of  the  Defendants), 

Appellant, 

versus 

Lalla  Byjnaih  Pershad  and  others  (Plaintiffs), 

Respondents. 

Mr.  R.  K.    Iwidale  and  Moulvie  Mahomed 
Kusu/iox  Appellant. 

Bahoos  Unnoda  Pershad  Banerjee  and  Hem 
Chunder  Banerjee  for  Respondents. 

Plaintiff  purchased  a  del)t  due  from  defendant  to  a 
third  party  {R)  against  whom  defendant  had  recovered 
a  decree  for  an  amount  arising"  out  of  the  same  trans- 
action. 

Held  thatthe same  equity  and  j^'ood  conscience  which 
allows  plaintiff  to  sue  defendant  for  the  debt  due  to  A* 
entitles  defendant  to  set  off  as  against  the  plaintiff  the 
debt  which  was  due  from  R  to  her  at  the  time  of  plaint- 
iff's purchase,  and  of  which  the  plaintiff  had  notice. 

Peacock^  C.  J. — The  plaintiff  purchased  a 
debt  due  from  the  defendant  to  Ramnath, 
but  the  defendant  had  recovered  a  decree 
aj^ainst  Ramnath  for  a  certain  amount  arising 


will  be  deducted  from  the  amount  awarded 
to  the  plaintiff ;  and  the  decree  ot  the  Lower 
Court  amended  by  giving  a  decree  to  the 
plaintiff  for  the  balance. 

The  costs  of  this  appeal  and  the  costs  in 
the  Lower  Court  will  be  borne  by  the  parties 
in  proportion  to  the  amounts  decreed  and 
disallowed. 


The  19th  November  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanaih 
Mitter,  Judge, 

Purchase  of  attached  property — Compalsory 
payment —  Execution. 

Case  No.  67  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Putna, 
dated  the  j/st  of  January  1868, 

IMussamut  Zahoorun  (Plaintiff),  Appellant, 

versus 

Mr.  W.  Tayler,  and  his  agent,  Mr.  H.  KeiJy, 
(Defendants),  Respondents. 

Messrs.  R.  E.   Tuw'dale  iii\d  C,   Gregory  ioi 


Appellant. 

oot  of  the  same  transaction.  According  .  ^1//'.  G.  C.  Paul  dnd  Baboo  //em  Chundtr 
to  the  Knglish   law,  the  plaintiff,  as   the  as-  '  Banerjee  for  Respondents. 

signee  of  Raninath's  interest  in  the  debt,  '  IMaintiiT  purchased  from  defendant  an  estate  uhiJj 
would  have  had  to  sue  the  defendant  in  the  ■  had,  before  the  salc>  been  attached  under  a  decree  h«« 
.,.■.«««.>   r^<    l>.^i^^r%.AiU    00  tAJo;i,»;flP        If    tUrti    K,.i  I  bv  anotlur  party  against  defendant,  and  to  prevent  tne 

name  01   Jvanuuiiii  as  pianii  it.     it  inat  iiacl  \    '       .       i-  i     u    i    1        u      1.-       ».:.,„  ^idm 

*  ,  "  .  «vi  I  |,n^p^.,iy   winch   she  had  purchased  I  rum  l>u«n§  *<»•" '" 

*        present  case,  ' 


been  done  in  the  present  case,  it  is  cleai 
that  the  defendant  might  have  set  off  the 
debt  due  from  Ramnath  to  her.  According 
to  the  equity  and  good  conscience  adminis- 
tered in  the  mofussil,  the  plainliff  was  enti- 
tled to  sue  the  defendant  in  his  own  name 
for  the  debt  due  from  the  defendant  to  Ram- 
nath which  he  purchased ;  but  the  same 
equity  and  good  conscience  which  allows  the 
plaintiff  to  sue  for  the  debt  due  to  Ramnath 


execution,  she  paid  the  a  mou  n  tt»f  the  decree  and  intent*'* 
Hki.I)  that  the  K*gal  maxim  of  rtiveat  ctnpf'f^^}^ 
wholly  inapplicable  to  thr  case ;  that,  even  ii  P'^"J 
knew  of  the  attachment  on  account  of  defendant's  ««^b|» 
that  fact  would  make  no  diflfcrence  :  and  that  pUintin 
WHS  entitled  to  recover  from  the  defendant  the  amount 
which  ahe  had  paid. 

If  a  Judjfe  finds  he  has  struck  off  an  cxccutioo-ca"*: 
improperly,  he  is  at  lilierty  to  restore  it  to  the  61e,  and 
need  not  proceed  eft'  noi*o. 

Peacock  J  C,  J  —It  appears  to  roe  ^  *''.*} 
this    is    a   ver^'    clear    case.     The   plaint*] 


entitles  the  defendant  to  set  off  as  against  the  I  seeks  to  recover  the  sum  of  Rs.  iM^^  *" 
plaintiff  the  debt  which  was  due  from  Ram-  7  annas,  which  she  paid  on  account  of  Wr 
nath  to  her  at  the  time  of  the  plaintiff's  pur-  1  William  Tayler  in  discharge  of  a  ^^*^' 
chase,  and  of  which  the  plainiiff  had  notice,    which  «anee  Abmedh  Kooer  had  recoveiw 
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against  him.  It  is  almost  unnecessary  to 
consider  whether  the  plaintiff  was  a  volun- 
teer in  paying  this  money,  or  whether  she 
paid  it  under  a  compulsion,  because  it  has 
been  admitted  by  Mr.  Paul,  the  learned 
Counsel  for  Mr.  Tayler,  that  the  payment 
was  not  a  voluntary  one. 

li  appears  that  the  plaintiff  purchased  an 
estate  from  Mr.  William  Tayler  for  the  sum 
of  55,000  rupees  ;  that  before  the  sale  to  the 
plaintiff,  that   estate   had   been  attached  in 
execution  of  the  decree ;  and  that  the  plaint- 
iff paid  the  amount  of  the  decree  and  inter- 
est in  order  to  prevent  the  property  which 
she  had  purchased  from  being  sold  in  exe- 
cution.    It  is  said  by  Mr.  Tayler  that,  al- 
though the  property  was  sold  for  55,000  ru- 
pees, it  was  worth  a  great  deal  more,  and  in 
proof  of  that  assertion  he  has  called  a  witness, 
who,  if  he  is  to  be  believed,  has  shown  that 
Mr.   Tayler's.  estimate    of    the    value   was 
very     much    under    the    mark,    inasmuch 
as  the   estate  was  worth  2  lakhs.     1  do  not 
believe   the   evidence   of  that   witness.      It 
is  improbable  that  he,  acting  as  the  agent 
of  Mr.  Tayler,  would  have  sold  for  55,000 
rupees     a    properly    which    was    worth     2 
lakhs;    but   whether   it    was   worth    55,000 
rupees,  88,000  rupees,  or  2,00,000,  is  wholly 
immaterial  for  the  decision  of  this  case. 

JBy  Section  235  of  the  Code  of  Civil  Proce- 
dure, when  property  is  to  be  attached  in 
execution  of  a  decree,  the  attachment  is 
to  be  made  by  a  written  order  prohibit- 
ing the  defendant  from  alienating  the  property 
by  sale,  gift,  or  in  any  other  way,  and  all 
persons  from  receiving  the  same  by  purchase, 
gift,  or  otherwise  ;  and  by  Section  240  of  the 
same  Act,  it  is  enacted  that,  '*  when  any 
attachment  shall  have  been  made  by  actual 

seizure ,  any  private  alienation  of  the 

property    attached,    whether    by    sale,    gift, 
or  otherwise shall  be  null  and  void." 

yU.  Tayler,  therefore,  niusL,  before  he 
sold  the  property,  have  been  served  with 
an  order  from  the  Court  prohibiting  him 
from  alienating  it.  He  must  have  been 
fully  aware  at  the  time  of  the  sale  that 
any  sale  by  him  would  be  liable  to  be  defeat- 
ed by  the  decree-holder. 

Several  witnesses  have  been  called  on  the 
part  of  the  defendant,  and  have  proved  that 
the  plaintiff,  at  the  time  that  jhe  purchased  the 
estate,  was  aware  of  the  attachment.  Enayut 
Hossein  swore  that  he  informed  the  husband 
of  the  plaintiff  of  the  attachment  at  the  time 
of  the  execution  of  the  deed  of  sale!     Sheikh 


Eusoof  Hossein  swore  that  Enayut  Hossein 
told   the    husband   of   the    plaintiff    in   hiS 
presence  in  the  house  of  Velayut  Ali  Khan, 
where  the  consideration-money  was  paid  ;  and 
yet  Enayut  Hossein,  who  was  acting  for  Mr. 
Tayler  in  selling  the  property,  upon  cross-exa- 
mination stated  that  he  did  not  remember  at 
what  place  he  told  AhmedooUah  about  the  lien. 
Ahmedoollah,  on  the  other  hand,  swears  that 
he  never  knew  of  the  attachment,  and  if  it 
were  necessary  to  decide  upon  the  conflict- 
ing tesdmony  of  the  witnesses  in  the  cause, 
I  should  have  little  hesitation  in  deciding  that 
the  plaintiff,  at  the  time  of  the  payment  of 
the  purchase-money,  was  not  aware  of  the 
attachment.      It  is  hardly  likely  that,  if  she 
had  been  aware  of  the  attachment,  something 
would  not  have  been  said  upon  the  subject. 
Enayut  Hossein,  who,  according  to  his  own 
evidence,  took  the  precaution  of  telling  Ahmed- 
oollah about  the  attachment,  swears  that  he 
was  acting  for  both  parties;  and  yet,  accord- 
ing to  his  evidence,  nothing  appears  to  have 
been  said  at  the  lime  of  the  sale  as  to  whether 
the  plaintiff,  in   consequence  of  her  being 
allowed  to  purchase  the  estate  for  what  Mr. 
Tayler    calls    the    trifling    sum    of    55.000 
rupees,  was  to  take  upon  herself  to  discharge 
the  debt  which  Mr.  Tayler  owed  the  Ranee . 
Even  supposing  the    plaintiff  made  a  good 
bargain   in    buying   this    estate   for    55,000 
rupees,  there  was  no  obligation  on  her  part, 
because  she  got  the  estate  cheap,  to  pay  Mr. 
Taylers  debt. 

If  it  had  been  intended  that  she  was  not 
only    to    pay    the    55,000    rupees    to    Mr. 
Tayler,   but  was   also  to  pay  off  the   debt 
which   Mr.  Tayler  owed  to  the   Ranee,  the 
purchase- money  would  have  been  stated,  as 
suggested  by  Mr.  Twidale,  to  be  the  55,000 
rupees  and  the  amount  of  the  debt  added, 
and  part  of  the  purchase-money  would  have 
been  paid  to  the  decree-holder  in  satisfaction 
of  her  decree.     It  is  clear  beyond  all  doubt 
that  the  plaintiff  has  paid  Mr.  Tayler's  debt; 
that  she  was  under   no  legal  obligation  to 
pay  that  debt  as  between  her  and  Mr.  Tayler ; 
that   she  did   not  pay  the   debt  voluntarily 
but   under    compulsion   to  save   the   estate 
which  she  had  purchased,  and  for  which  she 
had  paid,  from  sale  in  execution  of  the*de- 
cree ;  and  under  the  ordinary  rules  of  law, 
of  justice,  and  of  equity,  Mr.  Tayler,  who 
has  had  the  benefit  of  having  his  debt  dis- 
charged by  the  plaintiff,  would  be  bound  to 
re-pay   the   amount.     Even   if  the  plaintiff 
knew  that  Mr.  Tayler  owed  the  money,  and 
that  the  estate  had  been  attached,  thai  fact 
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would  make  no  difference  unless  she  came 
ftnder  an  obligation  to  Mr.  Tayler  to  pay 
off  that  debt  in  consideration  of  his  allowing 
her  to  have  the  estate  for  55,000  rupees; 
yet»Mr.  Tayler  contends  that,  because  she 
got  the  estate  cheap,  she  was  bound  to  satisfy 
the  decree  against  him.  1  see  no  reason  to 
believe  that  Mr.  Tayler  would  have  sold 
the  estate  to  the  plaintiff  or  to  any  one  else 
for  55,000  rupees,  if  he  could  have  got 
2,00,000  or  even  88,000  rupees  from  any 
other  person.  This  lady  was  no  more  bound 
without  a  contract  to  pay  Mr.  Tayler's 
debt,  because  she  got  the  estate  for  55,000 
rupees,  than  she  was  to  pay  Mr.  Tayler 
the  difference  between  55,000  rupees  and 
88,000  rupees,  the  amount  at  which  he  now 
values  it,  or  the  2,00,000  rupees  at  which 
it  was  valued  by  his  agent. 

In  the  case  of  Kxall  and  Partridge,  report- 
ed  in  the  8th  volume  of  Durnford  and  Kast's 
Reports,  p.  308,  which  was  decided  on  the  prin- 
ciples of  justice  applicable  as  much  in  the  mo- 
fussil  as  they  are  in  England,  it  was  held  that, 
where  the  goods  of  a  stranger  were  on  the 
premises  of  another  person,  and  were  distrain- 
ed by  the  landlord  for  rent  in  arrear,  and  the 
stranger  was  obliged  to  pay  the  rent  in  order 
to  redeem  his  goods,  he  might  recover  the 
money  paid  from  those  who  owed  the  rent. 

It  was  said  by  one  of  the  Judges  that  "  the 
plaintiff  could'  not  relieve  himself  from 
the  distress  without  paying  the  rent.  It 
was  not,  therefore,  a  voluntary  but  a  com- 
pulsory payment.  Under  these  circum- 
stances, the  law  implies  a  promise  by  the 
three  defendants  to  re-pay  the  plaintiff." 
Another  of  the  Judges  said :  *•  One  of  the 
propositions  stated  by  the  plaintiff's  Counsel 
certainly  cannot  be  supported,  that  whoever 
is  benefited  by  a  payment  made  by  another 
is  liable  to  an  action  of  assumpsit  by  that 
other,  for  one  person  cannot,  by  a  voluntary 
payment,  cause  an  assumpsit  against  an- 
other ;  but  here  was  a  distress  for  rent  due 
from  the  three  defendants ;  the  notice  of 
distress  expressed  the  rent  to  be  due  from 
them  all ;  the  money  was  paid  by  the  plaint- 
iff in  satisfaction  of  a  demand  on  all,  and  it 
was  paid  by  compulsion.  Therefore,  1  am  of 
opfnion  that  this  action  may  be  maintained 
against  all  the  three  defendants." 

Here,  then,  was  a  debt  of  Mr.  Tayler's  paid 
under  compulsion  by  a  person  who  was  un- 
der no  obligation  to  pay  it,  and  the  plaintiff 
is  entitled  to  recover  the  amount.  It  is  un- 
necessary-, therefore,  to  consider  or  to  decide 
whether  there  was  any  fraudulent  concealment 


on  the  part  of  Mr.  Tayler  of  the  fact  that 
the  estate  had  been  attached,  or  to  enter  in- 
to the  question  whether  the  recital  in  the 
deed  amounted  to  a  covenant  that  Mr.  Tayler 
had  power  to  sell. 

The  legal  maxim,  caveat  emptor^  has 
been  misapplied.  It  is  wholly  inapplicable, 
and  has  no  bearing  whatever  upon  the 
present  case. 

The    Principal   Sudder  Ameen  says  thai 
"•  the  concealment,  if  it  was  one,  was  by  no 
means  fraudulent;"  but  I  feel   at  a  loss  to 
understand     what     notions     the      Princtpol 
I  Sudder  Ameen  entertains  of  fraud  when  he 
I  holds  that,  if  a  gentleman   sells  an  estate 
which  he  knows  has  been  attached  under  a 
I  decree   against  him,  and  conceals  the  fact 
j  from  the  purchaser,  and  receives  the  pur- 
chase-money, the  concealment  is  one  which 
does  not  fall  within  the  class  of  fraudalenc. 

Cases  have  been  cited  to  show  that,  if  an 
execution-case  is  struck  off  the  file,  the  at- 
tachment which  has  been  made  under  that 
execution  necessarily  falls  to  the  ground. 

Section  245  of  the  Code  of  Civil  Proce- 
dure enacts  that,  *'if  the  amount  decreed 
with  costs,  and  ail  charges  and  expenses 
which  may  be  incurred  by  the  attachment, 
be  paid  into  Court,  or  if  satisfaction  of  the 
decree  be  otherwise  made,  an  order  shall  be 
issued  for  the  withdrawal  of  the  attachment, 
and  if  the  defendant  shall  desire  it,  and  shall 
deposit  in  Court  a  sum  sufficient  to  cover  the 
expense,  the  order  shall  be  proclaimed  or 
intimated  in  the  same  manner  as  hereinbe- 
fore prescribed  for  the  proclamation  or  in- 
timation of  the  attachment,  and  such  steps 
shall  be  taken  as  may  be  necessary  for  stay- 
ing further  proceedings  in  execution  of  the 
decree.'* 

I  find  no  authority  in  Act  VIII.  of  i^SV 
for  saying  that  an  attachment  is  at  an  end 
if  the  execution-case  is  struck  off  the  file* 
and  therefore,  if  it  became  necessary  to  de- 
cide upon  that  point.  I  should  refer  the  case 
to  a  Full  Bench.  No  one,  I  presume.  wi» 
contend  that  if  a  Judge  finds  that  he  has 
struck  off  an  execution -case  improperly,  nc 
cannot  restore  it  to  the  file,  but  that  the 
case  must  proceed  de  novo.  In  this  case, 
according  to  the  statement  which  naiist  be 
taken  all  together,  "the  execution-decree 
case  had  been  for  a  time  struck  off  the  regis- 
ter when  the  sale  took  place,  and  subsequent- 
ly the  case  was  revived,  when  a  salc-p'*- 
clamatioh  issued,  on  which  the  plaintiff  pre* 
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ferred  a  clairm.  and  on  the  claim  being  reject- 
ed, she  paid  the  amount  for  which  the  pro- 
perty had  been  attached."  There  has  been  no 
case  cited  which  goes  to  the  extent  of  holding 
that,  if  an  execution-case  is  struck  off  the  file, 
and  a  proclamation  issued  upon  the  attach- 
ment which  had  issued  before  the  case  was 
struck  off,  the  sale  would  be  subject  to  all 
encumbrances  created  by  the  debtor  between 
the  time  the  attachment  was  made  and  the 
time  the  property  was  sold,  on  the  ground 
that  the  effect  of  the  attachment  was  de- 
stroyed for  ever  by  the  striking  the  case 
off  the  file.  Though  not  expressly  in  point, 
the  case  of  Mohesh  Narain  Sing  vs,  Kishra- 
mund  Misser  and  another,  Sutherland's  Privy 
Council  cases,  p.  488,  has  a  strong  bearing 
upon  the  point. 

For  the  above  reasons,  it  appears  to  me 
that  Mr.  Taylcr  is  bound  to  refund  the 
money  which  the  plaintiff  was  compelled  to 
pay.  and  did  pay,  i^n  order  to  save  the  estate 
which  she  purchased  and  paid  for  from  be- 
ing sold  under  the  execution.  Plaintiff  is 
also  entitled  to  interesi  at  12  per  cent,  upon 
ibat  amount  from  the  date  of  payment,  viz., 
the  25ih  February  1867,  10  this  date.  She 
will  also  recover  from  the  defendant  the 
costs  incurred  by  her  in  the  Lower  Court  and  | 
in  this  appeal.  This  decree  to  carry  interest ; 
at  the  rate  of  12  per  cent,  from  the  time  of 
realization. 

The  decree  is  given  against  Mr.  Tayler 
alone,  and  the  suit  is  dismissed  against  Mr. 
Kelly  without  costs. 

Mititry  y, — I  entirely  concur.  1  feel  no 
hesitation  in  holding  that  the  plaintiff  is  en- 
titled  to  recover,  both  upon  ihe  ground  thai 
she  has  paid  a  debt  due  from  Mr.  Tayler  to 
Ranee  Asmedh  Kooer  when  she  was  under 
no  obligation  to  pay  it,  as  also  upon  the 
ground  that  a  fraud  has  been  perpetrated 
against  her  by  Mr.  Tayler  in  concealing 
from  her  the  fact  that  the  estate  sold  bv 
him  to  her  was  under  attachment  in  execu- 
tion of  a  decree  of  Court.  I  would  have 
been  extremelv  sorrv  if  the  state  of  the  law 
were  otherwise. 


The  19th  November  1868. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 
•  Judges,  . 

Enhancement  of  rent— Jurisdiction. 

Case  No.  801  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  14th  January  1868, 
affirming  a  decision  of  the  Deputy  Com- 
missioner of  that  District,  dated  the  24th 
September  186'/. 

Jugg  Jeebun  Lall  (Plaintiff),  Appellant, 

versus 

Rughoonath  Kopath  and  another 
(Defendants),  Respondents, 

Bahoos  Romesh   Ch under  Mitter  and 
Bungshee  Dhur  Sein  for  Appellant. 

Baboo  Gopeenath  Mookerjee 
for  Respondents. 

In  a  suit  for  enhancement  of  rent,  where  plaintiff's 
right  to  assess  certain  lands  alleged  to  be  in  excess  of 
ghatwallee  lands  held  by  defendants  was  disputed  by 
the  latter:  Hi^l.u  that,  as  the  rijrht  which  plaintitt 
claimed  had  never  been  exercised  up  to  the  time  of  the 
suit,  it  should  first  be  determined  in  a  civil  suit. 

Jackson,  J. — We  think  we  ought  not  to 
interfere  any  further  in  this  suit.  The 
right  of  the  plaintiff  to  assess  rent  upon 
this  land,  which  the  defendants  state  belongs 
to  their  ghatwallee-tenure,  is  a  matter  of 
very  great  doubt.  The  plaintiff  admits  that 
he  has  not  been  in  the  receipt  of  rent  from 
these  defendants.  The  statement  is,  that 
the  defendants  are  in  possession  of  certain 
ghatwallee-lands,  and  that  they  pay  a  quit- 
rent  for  those  ghatwallee-lands,  but  it  is 
said  that  these  are  in  excess  of  the  ghat- 
wallee-lands. It  follows  that,  for  all  these 
lands,  according  to  the  plaintiff's  statement, 
he  has  not  been  in  the  habit  of  receiving 
rent.  The  suii  is,  in  reality,  not  to  enhance 
the  rent,  but  to  assess  a  new  rent  upon  these 
lands.  The  plaintiff  has  already  attempted 
10  establish  his  rights  over  these  lands  in  a 
civil  suit,  and  he  has  failed  in  that  suit.  It 
is  the  case  that  his  suit  then  was  upon  the 
ground  that  these  lands  belonged  to  another 
v.llage.  His  allegation  now  is,  that*  the 
lands  belong  to  the  same  village  to  which 
the  defendants  say  they  belong.  We  think 
that  the  right  of  the  plaintiff  to  assess  these 
excess  lands,  admitting  them  to  be  in  excess 
disputed  as  it  is  by  the  defendants,  and  being 
a  right  which  has  not,  up  to  this  lime,  been 
exercised    by   the   plainiiflf,   sliould   be   first 
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determined  in  a  Civil  Court.  The  plaint 
^oes  not  clearly  state  the  rights  of  the 
plaintiff  as  he  now  puts  them  forward,  and 
it  does  appear,  from  what  the  Judge  says, 
that  the  defendants  have  not  understood  t^e 
case  to  be  as  the  plaintiff  now  puts  it. 
Under  these  circumstances,  we  consider  that 
the  plaintiff  should  first  sue  in  a  Civil  Court 
for  a  declaration  of  his  right  to  assess  these 
excess  lands,  when  all  parties  interested  in 
the  matter  can  be  made  defendants,  and  the 
plaintiff's  rights  be  finally  tried  and  deter- 
mined. 

We  dismiss  the  appeal  with  costs. 


ject  to  the  deeds  of  mortgage  ai]d  the  zur-i- 
peshgee  leases,  if  any  such  e.xist.  We,  there- 
fore, reverse  the  decision  of  the  Lower  Ap|>el- 
late  Court,  and  remand  the  case  for  re-tria!, 
directing -the  Court  to  enquire  whether  the 
deeds  under  which  the  defendants,  now  spe- 
cial appellants,  claim  are  valid  against  the 
judgment-debtor  or  not.  If  they  or  any  of 
them  are  valid,  then  the  plaintiff  can  only 
obtain  possession  of  the  lands  subject  to 
those  deeds,  or  to  such  of  them  as  are  valid. 
Costs  must  abide  the  event. 


The  19th  November  i868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

yudges. 

Sale  of  rights  and  interests  in  execution— Liabi- 
lity of  purchaser. 

Case  No.  525  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
dated  the  2^th  J)eceml)er  t86y,  modify- 
ing a  decision  of  the  Additional  Moon- 
siff  of  Chnprahs  dated  the  12th  yulv 
1866. 

Oojagur  Roy  and  another  (two  of  the 
Defendants),  Appellants, 

versus  i 

I 
I 

Ram  Khelawan  Singh  (Plaintiff),  Respondent.  ' 

Baboo  Doorga  Doss  Dittt  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Where  the  rights  and  interests  of  a  judgement-debtor 
are  sold  in  execution,  the  purchaser  takes  the  land  to 
which  they  relate  subject  to  such  mortpaja^es  and  lease:^ 
as  may  be  existing^. 

Phear y  J. — It  has  been  made  to  appear  to 
us  that  the  sale  which  was  efTected   bv  the 

m 

Court  in  the  execution  of  a  decree  under 
Act  X.  of  1859  only  extended  to  the  rights 
anct- interests  of  the  judgment-debtor.  The 
Ix)wer  Appellate  Court  says  that,  "  without 
**  looking  into  the  merits  of  the  deeds  of 
"  mortgage,  the  plainiifT  has  every  right  to  en- 
"  ter  into  possession  of  the  lands  in  dispute." 
This  is  clearly  an  error.  As  the  plaintiff  has 
only  bought  the  rights  and  irtercj^ls  of  the 
judgment-debtor,  he  must  take  the  lands  sub- 


The  20th  November  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath  Mi't- 
ter.  Judge, 

Land— Tenants  and  under-tenants. 

Case  No.  125 1  of  1868. 

Special   Appeal  from  a  decision  passed   h%' 
the   Principal    Sudder    Ameen    of  Beer- 
bhoom,  dated  the  t  ^th  of  February   1868^ 
modifying  a  decision  of  the  Moonsiff  of 
that  District,  dated  gth  April  i86y, 

Heeramonee  and  others  (Defendants). 

Appellants, 

i'ersus 

Gunganarain  Roy  and  others  (Plaintiffs), 

Respondents. 

Baboo  NuUit   Chunder  Sein  for  Appellants. 
No  one  for  Respondents. 

When  a  tenant  who  holds  land  for  a  term  under- 
lets that  Und,  he  part**  with  his  own  interest  therein  to 
the  extent  of  the  interest  created  by  the  under-lease,  and 
cannot,  therefore,  determine  the  interest  of  his  und^- 
tenant  by  surrendering  his  own  term  to  the  laffdlord. 

Peacock,  C.  J. — The  Judge  has  found 
that  the  disputed  land  belonged  to  the 
plaintiffs,  and  that  the  plaintiffs  have  all 
along  been  in  possession  thereof  by  receiv- 
ing rents  from  their  tenants.  He  also 
found  that  the  Bukshees  were  the  tenaou 
of  the  plaintiffs,  and  that  they  had  under- let 
to  the  defendants'  ancestors,  and  received  rent 
from  ihem.  The  Judge  considers  that,  as 
the  Hukshees  relinquished  their  holding,  the 
plaintiffs  were  eVititled  to  recover  possession 
from  the  defendants;  but  that  is  not  so  in 
point  of  law.  If  a  tenant  holds  land  for  a 
term,  an^  undc-'lets  that  land,  he  cannot 
determine  the  interest  of  his  under-tenant 
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by  surrendering  his  term  to  the  landlord,  be- 
cause from  the  date  of  his  under-lease  he  has 
parted  with  his  own  interests  in  the  land  to 
the  extent  of  the  interest  created  by  the  un- 
der-lease. Under  these  circumstances,  the 
plaintiffs  are  not  entitled  to  treat  the  Under- 
tenants as  trespassers  and  to  turn  them  out 
of  possession  until  either  the  lease  of  the 
Bukshees  or  the  under-lease  to  the  defend- 
ants has  been  determined  in  due  course  of 
time. 

The  decision  of  the  Judge  is  reversed  with 
the  costs  of  this  appeal,  and  the  plaintiffs' 
suit  is  dismissed  with  the  costs  in  both  the 
Lower  Courts. 


The  2  I  St  November  1868. 

Present : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice  J  andthe  Hon'bleDwarkanath  Mitter, 
Judge. 

Kingdom  of  Aya — Commission  to  take  evidence 
•—Sections  177  to  179,  Act  VIII.,  1859. 

Reference  from  the  Recorder  of  Rangoon, 
Aga  Mahomed  JafPer  Tehranee,  Plaintiff, 

versus 
Mirza  Xuzeeroollah  Shi  razee,  Defendant. 

Th«  kingdom  of  Ava  is  not  the  territory  of  a  Native 
Prince  or* State  in  alliance  with  the  British  Government 
within  the  meaning  of  Section  177,  Act  VIII.  of  1859. 

If  the  evidence  taken  by  a  commission  issued  under 
Section  17S  is  ^iven  on  oath  or  affirmation,  it  will  be 
admissible,  without  consent  of  parties,  upon  proof  of  the 
facts  necessary  for  that  purpose  under  Section  i7().  Act 
VIII.,  1859- 

Reference. — \h  this  case  I  request  the 
opinion  of  their  liOrdships  the  Judges  of  the 
High  Court  upon  two  poiilts  which  I  am 
desired  by  the  Advocate  for  the  defendant  to 
refer  to  their  Lordships  under  Act  XXI.  of 

V    1863,  Section  22.  ^ 
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The  first  question  is  whether  a  commis- 
sion for  the  examination  of  a  witness  at* 
Mandalay  in  the  territories  of  the  King  of 
Ava  ought  to  be  sent  by  this  Court  under 
the  177th  Section  of  Act  VIII.  of  1859, 
or  whether  this  Court  ought  to  apply  to  the 
High  Court  to  send  such  a  commission  under 
Section  168. 

It  is  contended  by  the  Advocate  for  the 
defendant  that  Mandalay  is  not  within  the 
territories  of  a  Native  Prince  or  State  in 
alliance  with  the  British  Government  within 
the  meaning  of  the  1 77th  Section. 

It  appears  to  me  that  this  contention  is 
wrong.  There  is  no  treaty  of  alliance,  offen- 
sive and  defensive,  between  the  Queen  of 
England  and  the  King  of  Ava,  so  that  the  two 
States  cannot  be  said  to  be  in  alliance  accord- 
ing to  the  definitions  of  Wheaton.  But 
at  the  same  time  there  is  a  commercial  treaty 
between  the  two  Governments,  and  we  have 
a  Political  Agent  at  the  Court  of  Mandalay 
(see  Political  Notification  No.  572,  dated 
Simla,  June  3rd,  1858).  It  has  been  held  that 
Cabul  is  in  alliance  with  the  British  Govern- 
ment within  the  meaning  of  Section  177  (see 
Metir  Banoo  versus  Mahomed  Moom  Khan,  2 
\Vy man's  Reports,  p.  354)-  I  am  not  aware 
whether  there  is  or  not  a  treaty  of  alliance 
between  the. British  Government  and  that  of 
Cabul;  and  it  seems  to  me  that  Section  177 
would  practically  be  of  little  use  if  the  power 
of  the  Court  to  send  a  commission  depended 
on  the  existence  of  such  a  treaty. 

If,  however,  their  Lordships  should  consi- 
der that  the  commission  should  be  sent  by  the 
High  Court,  which,  I  take  for  granted,  corre- 
sponds with  the  Stidder  Court  alluded  to  in 
Section  178,  then  1  would  request  them  to 
direct  a  commission  in  this  case  to  Captain 
K.  B.  Sladen,  Political  Agent  at  Mandalay,  to 
lake  the  evidence  of  the  following  witnesses 
on  behalf  of  the  plaintiffs  : — 

Mr.  Manook,  Kalawoon  to  the  King  of 
.3urmah ;  Mr.  Calogreedy,  Merchant ;  Kye- 
woondauk  Mhin ;  Ko  Shway  Thee,  Broker  ; 
and  Aga  Abdul  Rohim. 

It  is  desired  by  both  parties  to  the  suit 
that  the  witnesses  may  be  examined  upon 
interrogatories  to  be  settled  in  this  Court.  • 

The  second  question  which  I  am  desired 
to  refer  to  their  Lordships  is  whether  the 
depositions  of  witnesses  taken  under  a  com- 
mission sent  to  Mandalay  under  either  of  the 
two  Sections  177  or  178  can  be  read  in  evi- 
dence except  by  consent  .-^ 


m 


386 


Civil 


TRX  WKKKLT   RBPORTKR. 


Rulings. 


[Vol.X- 


»<{ 

11 
<( 

(t 
ti 
tt 
H 
It 
(( 
it 

n 
it 
II 
tt 
tt 
tt 
tt 
tt 


Section  179  says  that  ''  no  depositions 
taken  under  a  commission  shall  be  read 
in  evidence  without  the  consent  of  the 
party  against  whom  the  same  may  be 
offered,  unless  it  be  proved  that  the  depo- 
nent is  beyond  the  jurisdiction  of  the  Court, 
or  dead,  or  unable  from  sickness  or  in- 
firmity to  attend  to  be  personally  examin- 
ed, or  distant  without  collusion  more  than 
a  hundred  miles  from  the  place  wherfe  the 
Court  is  held,  or  exempted  by  reason  of 
rank  or  sex  from  personal  appearance  in 
Court,  or  unless  the  Court  shall  at  its  dis- 
cretion dispense  with  the  proof  of  any  of 
the  above  circumstances,  or  shall  authorize 
the  deposition  of  any  witness  being  read 
in  evidence,  notwithstanding  proof  that 
the  causes  for  taking  such  deposition  have 
ceased  at  the  time  of  reading  the  same/' 

This  Section  does  not,  it  seems  to  me,  make 
the  deposition  evidence,  even  supposing  the 
witness  be  dead,  or  sick»  or  absent,  &c.  It 
only  provides  that  it  shall  not  be  evidence 
unless  he  be  dead,  sick,  or  absent,  &c.  Sec- 
tion 175  gives  the  Court  power  to  give  direc- 
tions for  taking  the  examination  of  witnesses 
under  the  commission  ;  but  it  would  be  im- 
possible, as  I  am  informed,  in  the  present  case, 
to  obtain  the  deposition  of  some  of  the  wit- 
nesses whose  evidence  is  required  upon  oath, 
as  they  are  officials  of  the  Burmese  Court 
and  would  refuse  to  be  sworn.  Even  if  an 
oath  could  be  imposed,  it  appears  to  me 
that  the  deposition  of  a  witness  taken  on 
oath  in  a  semi -barbarous  country,  where  the 
penalties  attaching  to  perjury  are  merely 
nominal,  could  hardly  be  read  in  evidence 
in  a  Court  of  justice  in  the  British  territories, 
unless  by  consent  of  parties. 

As,  however,  I  am  requested  to  do  so,  1 
will  ask  their  Lordships'  opinion  upon  this 
point. 

Judgment  of  the  High   Court, 

We  are  of  opinion  that  the  kingdom  of  Ava 
is  not  the  territory  of  a  Native  Prince  or 
State  in  alliance  with  the  British  Govern- 
ment within  the  meaning  of  Section  177  of 
Act  VIII.  of  1859,  for  we  are  not  aware  of 
any  treaty  of  alliance  between  the  two  Govern- 
mwits.  The  case,  therefore,  appears  to  fall 
within  Section  178,  and  we  have  directed  a 
commission  to  issue  under  that  Section.  If 
the  witnesses  be  examined  upon  oath  or 
affirmation,  the  evidence  will  be  admissible 
without  consent  of  parties,  upon  proof  being 
given  in  the  Recorder's  Court  of  such  facts 
as  are  required  by  Section  179  of  Act  Vlll. 


of  1859  to  be  proved  in  order  tQ  render  the 
depositions  capable  of  being  read  in  e\> 
dence. 

We  have  no  power  to  compel  the  witness- 
es to  attend  before  the  Commissioner  for  ex- 
amination, or  to  take  any  oath  or  affirmation, 
or  to  give  evidence.  If  the  evidence  be  given 
on  oath  or  affirmation,  as  required  by  the 
commission,  the  evidence  will  be  admissible. 
The  weight  to  be  attached  to  it  will  be  mat- 
ter for  the  Recorder  to  decide. 


The  2 1  St  November  1 868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Honble  Dwarkanaih 
Mitter,  Judge. 

Jurisdiction  —  Native  camp-followers  —  Mflttoy 

Act 

Reference  from  the  Judge  of  the  Small 
Cause  Court  at  Darjeeling. 

Musserooddeen,  Plaintiff, 

versus 

Khoda  Bux  and  another.  Defendants, 

A  native  camp*fullower  attached  to  a  European  rqp* 
ment  is  amenable  to  the  Mutiny  Act. 

Reference, — Ark  the  defendants  in  the  cas« 
(the  parlies  to  which  are  named  above)  amen- 
able to  this  Court  ? 

The  defendants,  one  of  whom,  at  the  time 
the  cause  of  action  arose,  was  attached  10  the 
Mess  of  Her  Majesty's  58th  Foot  at  Sin- 
chal,  were  held  by  the  High  Court  in  their 
proceedings,  dated  the  nth  January  1^68, 
not  amenable  to  this  Court.  This  ruling, 
however,  was  n^de  by  the  High  Court  on 
the  understanding  conveyed  by  ibis  Courts 
letter  No.  168,  dated  the  29th  July  i^^"* 
that  the  defendants  were  amenable  to  tw 
Mutiny  ^Act.      The    plaintiff    accordingly 
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brought  bi.s  action  before  the  Officer  Com- 
manding at  Darjeeling,  with  a  view  to  its 
being  tried  by  a  Military  Court  of  Requests. 
The  Officer  in  command  refused  to  entertain 
the  case,  and  referred  the  plaintiff  back  to 
this  Court. 

From  the  correspondence  that  lias  passed, 
it  appears  that  the  Officer  in  command  holds 
that  the  defendants,  whom  he  admits  to  have 
been  attached  to  the  Mess  of  Her  Majesty's 
58th  Foot,  being  natives  of  India,  are  not 
folfowers  within  the  meaning  of  Section  2  of 
the  Mutiny  Act,  and  that  they  are,  therefore, 
not  amenable  to  the  Mutiny  Act.  He  ac- 
cordinf^ly  holds  that  the  Civil  Court,  and 
not  a  Military  Court  of  Requests,  has  jurisdic- 
tion in  the  case  which  is  the  subject  of  this 
reference. 

I  am  of  opinion  that  the  case  is  not  cog- 
nizable by  any  Civil  Court. 

My  opinion  is  based  on  Sections  2  and  99 
of  the  Mutiny  Act.  The  wording  of  Section 
2  is  as  follows :  "  All  the  provisions  of  this 
Act  shall  apply  to  all  persons  who  are  ...  . 
followers  in  or  of  any  of  the  said  forces.*' 
There  is  nothing  in  the  Section  to  show 
that  followers  of  any  nationality  are  ex- 
cluded. 

In  Section  99  of  the  Mutiny  Act  it  is 
stated^: — 

**  In  all  places  in  India  where  any  body 
of  Her  Majesty's  Forces  may  be  serving 
beyond  the  jurisdiction  of  any  Courts  of 
Requests,  or  other  Courts  of  enforcing 
small  demands,  established  at  the  cities  of 
Calcutta,  Madras,  and  Bombay,  respectively, 
actions  for  debt  and  all  personal  actions, 
against  ....  persons  amenable  to  the 
provisions  of  this  Act  not  being  soldiers, 
shall  be  cognizable  before  a  Court  of  Re- 
quests ....    provided 

the   defendant  was   a  person  of  the   above 
description  when  the  cause  of  action  arose." 

The  defendants  being  followers  of  H.  M.'s 
5Sth.  Foot  are,  I  consider,  amenable  to  the 
Mutiny  Act  under  Section  2  of  that  Act ;  and 
having  been  persons  of  that  description  when 
the  cause  of  action  arose,  I  further  consider 
that  under  Section  99  of  the  said  Act  they 
are  not  amenable  to  any  Civil  Court. 

Judgment  of  the  High  Court. 

We  are  of  opinion  that  the  action  is  not 
cognizable  by  the  Small  Cause  CofUrt.    We 


assume  that  both  of  the  defendants  are  cor- 
rectly stated  to  be  camp-followers,  although 
at  the  commencement  of  the  statement  it  is 
said  *'one  of  whom.  &c.,  was  attached  to  the 
Mess  of  H.  M.'s  58th  Foot." 

The  reasoning  of  the  ex-officio  Judge  ap- 
pears to  us  to  be  correct. 

The  Mutiny  Act  extends  to  H.  M.'s  Indian 
Forces,  and  it  would  be  a  great  anomaly  to 
suppose  that  a  native  camp  follower  attach- 
ed to  a  native  regiment  would  be  exempt 
under  the  Mutiny  Act,  and  that  a  native 
camp-follower  attached  to  a  European  re- 
giment would  not. 


The  2  ist  November  1868. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson^ 

Judges. 

Review— Fresh  evidence— Appeal 

Case  No.  321  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hoogtily,  dated  the  ijth 
April  1868.  affirming  an  order  of  the  Moon^ 
siff  of  that  District,  dated  tlu  ijth  Decern- 
her  i86y, 

Rughoonath  Roy  (Decree-holder),  Appellant, 

versus 

An  undo  Pauray  (Judgment-debtor), 
Respondent. 

Baboo  Luckhee  Churn  Bose  for  Appellant. 
No  one  for  Respondent. 

Where  a  L,ower  Court  granting  a  review  re-opened 
the  original  case,  took  fresh  evidence,  and  upheld 
its  former  decision,  it  was  held  that  an  appeal  did  He 
to  the  Judgfe. 

Jackson,  J. — Thk  Judge  has  refused  to 
allow  the  present  appellant  to  appeal  to  his 
Court,  on  the  ground  that  the  decision  from 
which  he  was  appealing  was  one  passed  aj»on 
an  application  for  review.  It  appears,  how- 
ever, that  the  Lower  Court  had  granted  the 
review  and  re-opened  the  original  case,  and 
had  gone  on  even  to  take  fresh  evidence  in 
that  case.  It  is  true  that  after  taking  that 
evidence,  the  Lower  Court  upheld  its  former 
decision  ;  but  that  was  a  decision  passed  on 
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the  original  case  and  not  on  the  application 
for  review :  and  under  such  circumstances, 
the  appeal  did  lie  to  the  Judge,  and  it  was 
incumbent  on  the  Judge  to  hear  the  appeal. 
W^reverse  the  Judge's  decision  and  remand 
the  case  for  him  to  hear  the  appeal. 


The  2ist  November  i86S. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

fudges. 

Remand — Section  352,  Code  of  Civil  Procedure. 

Case  No.  2088  of  186I 

Special  Appeal  from  a  decision  passed  by  Ihe 
Judge  of  ihe  Q^-Pergunnahs,  dated  the 
14th  May  i868y  reversing  a  decision  of  the 
Deputy  Collector  of  that  District,  dated  the 
2gth  of  November  iSdy, 

Moheshchunder  Doss  (Plaintiftj.   Appellant, 

versus 

Madhub  Chunder  Sirdar  (Defendantj, 
Respondent, 

Baboo  Hem  Chunder  Banerjee  for  Appellant. 
Baboo  Nobokishen  Mookerjee  for  Respondent. 

Where  a  suit  vhich  had  been  tried  by  the  Lower 
Court  on  its  merits,  without  the  otnission  of  any  issue 
or  question  of  fact  essential  to  those  merits,  was  remand- 
ed by  the  T^wer  Appellate  Court  with  a  view  to  addi- 
tional evidence  being  taken,  the  order  of  remand  was 
held  to  be  not  in  accordance  with  any  of  the  provisions  of 
the  Civil  Procedure,  and  in  opposition  to  the  terms  of 
Section  352  of  the  Code. 

Phear,  J,  -In  this  case  ihe  Lower  Appel- 
late Court  remanded  the  suit  to  the  Court  of 
first  instance  wiih  a  direction  that  it  should 
take  fresh  evidence,  and  upon  the  evidence 
so  taken,  together  with  that  already  on  the 
record,  should  try  the  matter  in  question  be- 
tween the  parties  over  again.  It  is  clear  to 
us  ihat  this  remand  order  is  contrary  to  the 
enactment  contained  in  Section  352  of  the 
Civil  Procedure  Code,  for  the  first  Court 
had  not  disposed  of  the  case  upon  the  pre- 
liminary point.  It  had  determined  it  upon 
its  merits.  Had  the  Court  of  first  instance 
omitted  to  try  an  issue  or  to  determine  a 
question  of  fact  which  the  Appellate  Court 


thought  essential  to  the  right  determination 
of  the  suit  upon  the  merits,  and  the  evidence 
upon  the  record  were  not  sufficient  to  enable 
the  Appellate  Court  to  determine  such  issue 
or  question  of  fact,  then  no  doubt,  under  the 
provisions  of  Section  354,  the  Appellate 
Court  might  have  framed  the  required  issue 
or  issues,  and  referred  the  same  to  the  Lower 
Court  for  trial,  and  the  Lower  Court  would 
have  been  bound  to  return  to  the  Lower 
Appellate  Court  its  finding  thereon,  to- 
gether with  the  evidence.  But  that  ^id 
not  occur  in  this  case.  Indeed,  there  does 
not  seem  to  be  the  slightest  ground  for  sug- 
gesting that  the  Lower  (^ourt  omitted  to  \xs 
any  issue  or  to  determine  any  question  of  fact 
which  was  essential  tQ  the  merits  of  the  suit 

Again,  had  the  Lower  Court  for  good  reason 
thought  it  necessary  to  have  before  it  addi- 
tional e\^idence,  it  might  have  taken  the  ne- 
cessary steps  under  Section  355  of  the  Civil 
Procedure  Code  for  the  purpose  of  procuring 
that  evidence,  provided  that  it  at  the  same 
time  recorded  Jts  reasons  for  requiring  it. 
This  again  dia  not  occur.  And  under  no 
other  circumstances  than  those  to  which  I 
have  referred,  as  we  understand  the  Civil 
Procedure  Code,  could  the  Lower  Appellate 
Court  rightly  direct  that  the  parties  to  the 
suit  should  furnish  evidence  in  addition  to 
that  which  was  already  on  the  record.  It 
seems  to  us,  therefore,  perfectly  clear  that  the 
remand-order  of  the  Lower  Appellate  Court 
was  not  made  in  accordance  with  any  of  the 
provhsions  of  the  Civil  Procedure  Code,  and 
indeed  that  it  is  one  directly  in  opposition  to 
the  express  terms  of  Section  352.  It  vas 
therefore  illegal,  and  we  are  bound  to  direct 
that  it  be  set  aside.  It  follows,  that  inas- 
much as  the  decision  of  the  Lower  Appel- 
late Court  which  has  come  up  to  us  on  spe- 
cial appeal,  was  mainly  founded  upon  the  evi- 
dence which  was  procured  under  the  reinand- 
order,  the  judgment  of  the  I^wer  Appellate 
Court  is  bad  and  must  be  reversed. 

Accordingly   we   dec  red-  the   appeal,  and 

reverse  the  decision  of  the  Lower  Appellate 

{  Court,  and  also  the  order  of  remand  ;  and  we 

I  further  remand  the  case  to  the  Lower  Appcl- 

I  late  Court  for  re-trial  on  its  merits  upon  the 

evidence  which  is  on  the  record,  excepting  so 

much  of  il  as  was  returned  from  the  I-owcr 

Court  upon  the  order  of  remand.    The  special 

appellant  must  l^ve  his  costs  incurred  in  the 

Lower   Court    upon   the    trial  on    remand. 

Costs  of  the  Ix)wer  Appellate  Court  and  the 

costs  of  this  Court  will  abide  the  event  of 

the  new  tSrial. 
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The  2 1  St  November  1868. 


Present : 


Lower  Courts.     His  own  written  statement 
distinctly  placed  the  issue  upon   the   single 
fact  of  himself  having  had  possession  for  12 
;  years   and   upwards.     We  think,    therefore, 
The   Hon'ble  J.  B.  Pheir  and  C.  Hobbouse,  I  that  there  is  not  sufficient  reason  made  tut 

fudges.  !  ^"  special  appeal  for  sending  back  the  case 

I  for  further  enquiry  upon  the  issue  of  limita- 
Issues— Limitation.  tion-     Accordingly,  we   dismiss   the   appeal 

with  costs. 
Case  No.  1701  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  B  acker - 
gunge y  dated  the  26th  March  1868 ^  affirm- 
ing a  decision  of  the  Moonsiff  of  Madaree- 
pore,  dattd  the  i  ith  February  j86y, 

Kisto  Mohun  Kurmokar  (Defendant), 

Appellant^ 

versus 

Xoyan  Tara  Dossea  and  others  (Plaintiffs), 

Respondents, 

Baboo  Oomesh  Chunder  Banerjee  for 

Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Where  a  defendant  in  the  Lower  Court  pleaded  limit- 
ation, but  placed  that  issue  upon  the  simple  fact  that  he 
himself  had  possession  for  12  years  and  upwards,  which 
issue  was  found  against  him.  Held  that  it  was  too  late 
for  the  defendant  m  special  appeal  to  object  that  that 
finding  did  not  dispose  of  the  issue  of  limitation. 

Phear,  J. — It  is  true  that  in  this  case  the 
appellant  objected  to  the  plaintiffs'  suit  on 
the  ground  that  it  was  barred  by  the  lapse 
of  time  :  but  he  rested  the  issue  of  limitation, 
which  he  thus  raised,  upon  the  fact  that  he 
himself  iiad  had  possession  for  12  years  and 
upwards.  The  issue  has,  in  both  Courts, 
been  found  against  him  on  the  ground  that 
he  has  not  proved  his  possession  for  1 2  years 
and  upwards.  It  is  now  objected  before  us 
that  this  finding  does  not  dispose  of  the  issue 
of  limitation,  because  the  affirmative  of  that 
issue  would  be  equally  well  supported  if  it 
turned  out  that  the  plaintiff  had  not  been 
in  possession  for  12  years  and  upwards, 
whatever  might  be  the  case  with  regard  to« 
the  defendant.  We  think  it  js  now  too  late 
in  special  appeal  to  object  to  the  judgment 
of  the  lx)wer  Appellate  Court  upon  this 
ground,  for  it  is  quite  clear  that  the  appel- 
lant never  put  it  forward  in  eithet*  of  the 


The  21st  November  1868. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Co-sharers— Legal  inference. 
Case  No.  1954  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea,  dated  the  8th  April 
1868,  affirming  a  decision  of  the  Deputy 
Collector  of  Chooadangahy  dated  the  jist 
August  186^, 

Mr.  A.  Hills  (Plaintiff),  Appellant^ 

versus 

Aradhun  Mundul  (Defendant),  Respondent. 

Mr.  J,  S.  Rochfort  and  Baboo  Bhowanee 
Churn  Butt  for  Appellant. 

Baboo  Anund  Gopal  Paleet  for  Respondent. 

I^onif  possession  under  an  authentic  pottah  from 
one  sharer,  without  interference  or  disturbance  from 
the  others,  leg-all^  warrants  the  inference  that  the 
grantor  had  authority  to  bind  his  co-sharers. 

Pheary  /.—We  think  that  there  is  legal 
evidence  upon  which  the  Ix)wer  Appellate 
Court  could  in  its  discretion  come  to  the 
conclusion  that  the  poitah  put  forward  by 
the  defendant  is  an  authentic  document.  We 
also  think  that  the  Lower  Appellate  Court 
was  legally  justified  in  inferring,  from  long 
possession  under  an  authentic  pottah  frdm 
Kasheeshur  without  any  evidence  of  inter- 
ference or  disturbance  from  the  other  co- 
sharers,  that  Kasheeshur  had  authority  to 
bind  his  co-sharers.  This  disposes  of  the 
two  first  grounds  of  special  appeal,  and  the 
third  ground  has  not  been  pressed  before  us. 
We,  therefore,  dismiss  the  appeal  with  costs. 
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The  3 1  St  November  1868. 
Present : 

iThe  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Zur-i-peshgee  lease— Wassilat^Possessiofl. 
Case  No.  259  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
24fth  February  1868,  affirming  an  order 
of  the  Sudder  Ameen  of  that  District , 
dated  the  28th  September  1866. 

Mussamut  Sham  Soondur  Kooer  (Judgment- 
debtor),  Appellant, 

versus 

Rajendur  Misser  (Decree-holder),  Respondent, 

Baboo  Boodh  Sein  Singh  for  Appellant. 

No  one  for  Respondent. 

Where  a  decree-holder,  finding  a  zur-i-peshgeedar  in 
possession,  paid  the  debt  due  by^his  judgment-debtor  to 
the  zur-i-peshgeedar,  and  entenng  on  possession  him- 
self realized  the  rents,  it  was  held  that  he  could  not  de- 
mand wassilat  from  the  judgment-debtor  for  the  same 
period. 

Loch,  J. — The  only  point  in  which  we 
think  the  appellant  has  at  all  made  out  a 
case  regards  the  zur-i-peshgee  given  in 
1256  by  the  judgment-debtor  to  Budun  Dai. 
It  is  stated  before  us  that  the  decree-holder, 
after  obtaining  his  decree  for  possession, 
found  the  zur-i-peshgeedar  in  possession ; 
that  in  order  to  obtain  possession  himself,  he 
paid  off  the  balance  of  the  debt  due  by  the 
judgment-debtor  to  the  zur-i-peshgeedar 
and  took  possession  and  realized  rents  from 
the  ticcadars  ;  and  that  the  judgment-debtor 
has  been  called  upon  to  pay  the  wassilat  of 
that  year.  We  think  that  this  point  should 
be  enquired  into,  for  if,  as  stated  to  us,  the 
decree-holder  was  in  possession  and  realized 
the  rents  from  the  tenantry,  he  cannot, 
a»'  far  as  we  now  see,  demand  wassilat 
for  the  same  period  from  the  judgment- 
debtor.  In  making  up  the  account,  the 
amount  paid  by  the  decree-holder  on  account 
of  the  judgment-debtor  must  also  be  taken 
into  consideration.  The  case  should  be  re- 
manded for  the  consideration  of  the  above 
point 


The  2ist  Nove^nber  18M. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhotise, 

fudges. 

Jurisdiction— Appeal  from   Deputy  Collector's 
decision— Section  153,  Act  X.,  18591 

Case  No.  1665  of  1868  under  Ad  X.  of 

1859. 

Special  Appeal  from  a   decision  passed  by 
the    fudge    of    Sarun,    dated    the    i^k 
March     1868,    reversing    a    decision    of 
the  Deputy    Collector  xf  that    Disiric/^ 
dated  the  joth  November  i86y. 

Rucha  Muhtoon  (Plaintiff),  Appellant^ 

versus 

Mohun  Lall  and  others  (Defendants), 
Respondents. 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Baboos  Abinash  Chunder  Banerjee  and  Kalet 
Kishen  Sein  for  Respondents. 

Where  a  Deputy  Collector's  judgment  does  not  turn 
on  any  title  to  or  interest  in  land,  but  merely  dctear> 
mines  a  question  of  fact,  the  appeal  lies  to  the  Collect- 
or and  not  to  the  Judgfe. 

Phear,  y.— It  appears  to  us  that  the 
judgment  of  the  Deputy  Collector  agaiosi 
which  the  intervenor  appealed  to  the  Judge 
did  not  turn  on  any  question  relating  to 
the  title  to  land  or  to  any  interest  in  hmd 
as  between  parties  having  conflicting  claims 
thereto  ;  but  merely  determined  a  simple  ques* 
tion  of  fact,  namely,  whether  or  not  up 
to  the  dale  of  the  institution  of  the  suit, 
the  intervenor  had  been  de  facto  and  bemd 
fide  ill  receipt  of  the  rents  of  the  land. 
Therefore,  we  think  that,  under  the  terms 
of  Section  153,  the  intervenor's  appeal 
should  have  been  made  to  the  Collector's 
Court,  and  not  to  the  Court  of  the  Judge. 
Therefore,  the  decision  of  the  Judge  was 
passed  without^jurisdiction,  and  we  revene 
it  with  costs  of  the  special  appellant  in 
that  Court  and  in  this  Court.  The  effea 
will  be  that  the  decision  of  the  Deputj 
Collector  stands. 
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The  2ist  November  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Interest— Date  of  ascertainment 

Case  No.  332  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Officiating  Principal  S udder  Ameen 
0/  Rungpore,  dated  the  gth  May  i868. 

Dcx>rga  Soonduree  Debia  (Decree-holder), 

Appellant, 

versus 

Shibessuree  Debia  and  others  (Judgment- 
debtor),  Respondents. 

Bahon  Issur  Chunder  Chucker butty  for 

Appellant. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondents. 

A  decree  for  interest  upon  mesne-profits  from  the 
date  on  which  they  are  ascertained  was  held  to  mean 
from  the  date  on  which  they  are  ascertained  by  the 
Court,  and  not  by  an  Ameen. 

ycukson,  y, — We  see  no  grounds  for  inter- 
ference with  the  decision  of  the  Lower  Court. 
The  plaintiff  has  obtained  interest  upon  the 
mesne-profits  from  the  date  on  which  the 
amount  had  been  ascertained  by  the  High 
Court  in  1856.  The  decree-holder  asks  for 
interest  from  the  date  on  which  the  first 
Court  passed  a  decree  for  a  very  small 
amoi]nt»of  mesne-profits,  against  which  decree 
an  appeal  was  preferred  to  the  High  Court 
where  much  larger  mesne-profits  were  de- 
creed to  the  decree-holder.  He  also  asks 
for  interest  from  the  dale  on  which  ihe 
Ameen  ascertained  the  amount  of  mesne-pro- 
fits so  decreed. 

We  think  that  the  words  of  the  decree, 
that  the  plaintiff  is  to  obtain  interest  from 
the  dale  on  which  the  amount  is  ascertained, 
mast  be  taken  to  mean  from  the  date  on  which 
it  is  ascertained  by  the  Court^nd  not  by  an 
Ameen,  and  it  is  quite  clear  that  the  amouDt 
-which  was  finally  ascertained  and  declared 
to  be  due  was  not  so  ascertained  till^the  de- 
cree of  the  High  Court  in  1856. 


The  23rd  November  1868.  ^ 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Cfiief 
Justice,  and  the  Hon'ble  Dwarkanath 
Milter,  Judge, 

Compensation  for  land  taken  for  public  pur- 
poses —  How  regfulated  when  there  are  seve-  . 
ral  patnees  or  intermediate  tenures. 

Case  No.  1330  of  1868. 

Special  Appial  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  loth 
February  1868,  a ffir Tiling  a  decision  of 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  i8th  June  i86y. 

Maharajah  Mahatap  Chand  Bahadoor  (one 
of  the  Defendants),  Appellant, 

rersus 

The  Bengal  Coal  Company  (Plaintiff)  and 
others  (Defendants),  Respondents, 

Baboos  Juggadanund  Mookerjee  and  Chunder 
Madhub  Ghose  for  Appellant. 

Mr.  G,  C.  Paul  and  Baboo   Rash  Beharee 
Ghose  for  (Plaintiff)  Respondent. 

Held,  that  the  principle  laid  down  in  the  case  pub- 
lished at  page  328  of  the  Sudder  Decisions  for  i860  {vide 
foot-note)  to  regfulate  compensation  for  land  taken  for 
public  purposes,  is  not  applicable  to  the  division  of  com* 
pensation  in  every  case.  It  would  not  pro\^ide  for  the 
case  of  several  putaees  where  the  land  is  taken  from 
the  holder  of  the  last  tenure,  and  where  the  grantors  of 
the  several  intermediate  tenures  have  received  a  sum  of 
money  as  a  bonus  for  the  grant. 

Peacock,  C.  J, — We  cannot  say  that  the 
principle*  which  has  been  laid  down  in  the 
case  cited  from  ihe  Sudder  Decisions  for  18^0, 
paqe  328,  is  applicable  to  the  division  of 
compensaiion  in  every  case.  It  certainly 
would   not  provide  fcfr  the  case  of  several 


*  The  principle  considered  by  the  late  Sudder  Court 
in  this  case  (No.  1576  of  1S57,  Nfaharajah  .Vahatap 
Chand  Bahadoor,    defendant,   appellant  versus    The 
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putnees,  where  the  land  is  taken  from  the 
liolder  of  the  last  tenure,  and  where  the 
grantors  of  the  several  intermediate  tenures 
have  received  a  sum  of  money  as  a  bonus 
iof  the  grant. 

In  this  particular  case,  the  zemindar  did 
not  appear  to  protect  his  interests  or  to  show 
what  was  the  amount  of  compensation  coming 
to  him.  A  statement  was  made  out  upon 
the  basis  of  which  the  compensation  appears 
to  have  been  awarded,  and  in  dividing  the 
compensation  the  Judge  does  not  appear  to 
have  awarded  to  the  person  from  whom  the 
lands  were  taken  a  larger  share  of  the 
amount  awarded  than  was  in  justice  coming 
to  him  according  to  the  statement  upon  which 
the  compensation  was  based. 

Under  these  circumstances,  it  would  be 
unjust  to  give  to  the  zemindar  who  granted 
the  original  putnee  any  portion  of  the  sum 
awarded,  which,  according  to  the  statement 
upon  which  the  compensation  was  assessed, 
would  be  fairly  payable  to  the  person  from 
whom  the  land  was  taken. 

If  we  were  to  send  the  case  back  in  order 
to  have  a  local  investigation,  and  to  have  all 
the  facts  ascertained  which  would  be  neces- 
sary for  us  toTcnow  before  we  could  apply 
the  principle  laid  down  in  the  case  cited 
from  the  Sudder  Decisions  and  to  apply  tt 
not  only  to  the  grantor  of  the  putnee,  but  to 
the  grantors  of  all  the  intermediate  tenures^ 
a  much  larger  sum  than  the  whole  amount  of 
the  compensation  which  has  been  awarded 
would  be  necessarily  expended  in  making 
the  local  investigation.  In  addition  to  which, 
great  vexation  and  trouble  would  be  caused 
to  all  the  parties  without  any  probability  of 
having  the  necessary  facts  ascertained. 

It  appears  to  us  that  the  Judge  was  right 
in  taking  the  statement  upon  the  basis  of 
which  the  compensation  was  awarded,  as  he 
has  done,  and  dividing  the  compensation  ac- 
cording to  the  principle  upon  which  it  was 
assessed.  The  decision  of  the  Judge,  there- 
fore, will  be  afl&rmed  with  costs. 


Government,  defendant,  and  Ishur  Chunder  Kur  and 
othlKrs,  plaintiffs,  respondents)  to  be  the  proper  princi- 
ple, is  stated  as  follows :  *'  In  respect  to  remission  as  the 
gross  rental  of  the  whole  putnee  is  to  th6  gross  rent  of 
the  land  proposed  to  be  taken,  so  will  the  entire  putnee 
rent  be  to  the  particular  portion  of  the  rent  to  be  le- 
mitted;  and  with  regard  lo  compensation  the  principle 
may  most  conveniently  be  stated  as  follows :  As  the 
gross  profits  of  the  putnee  is  to  the  profits  of  the  put- 
needar  so  will  the  gross  compensation  be  to  the  portion 
of  the  compensation  the  putneedar  is-  entitled  to 
recover." 


The  23rd  November  18^8. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  llobhouse. 

Judges. 

Rent— Partition  among^  tenants. 

Case  No.  191 3  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  the  2^-Pergunnahs.  dated  tkf 
13th.  May  j868  ,  affirming  a  decisinn  .V 
the  Deputy  Collector  of  Buseerhaut,  dtited 
the  20th  December  iSty: 

Bhoianath  Sircar  (Plaintiff),  Appellant, 

versus 

Baharam  Khan  and  another  (Defendants) 

Respondents. 

Baboo  Oopender  Chunder  Bose  for 
Appellant. 

No  one  for  Respondents. 

In  a  suit  for  rent  in  which  defendants,  admitting  their 
joint  tenancy,  set  up  that  they  had  as  amon^  tfaemseU'es 
made  an  allotment  of  the  land  in  certain  shares— 
Held,  that  as  such  partition  was  not  shoi^'n  to  have 
been  recognized  by  the  plaintiff,  the  plea  could  not  avail- 

Phear,  J. — We  think  that  the  Lower  Ap- 
pellate Court  has  erred  in  this  case.    The 
plaintiff  sued  the  two  defendants,  as  being 
jointly  tenants  of  certain   lands  of  his,  for 
arrears  of  rent.     The  defendants  do  not  ap- 
pear to  have  disputed  the  amount  of  rem 
which  the  plaintifiE  alleged  to  be  due,  nor 
did  they  dispute  their  tenancy.     On  the  con- 
trary, they  distinctly  admitted  that  ihey  were 
joint  tenants  of  the  plaintiff,  but  set  up  that 
they  had  as  amongst  themselves  made  an  aU 
lotment  of  the  land  in  certain  shares.    Had 
they  shown  that  this  sub>division  of  allot- 
ment was  recognized  by  the  plaintiff,  then 
the  view  taken  by  the  Lower  Appellate  Conrt 
would  have  been  correct ;  but  so  far  docs  the 
case  seem  to  deviate  from  this  that  the  evi- 
dence of  one  at  least  of  the  defendants  dis- 
tinctly   shows    that   the    partition   amongst 
themselves   was   without   the  knowledge  of 
the  plaintiff.     We  think,  therefore,  that  on 
the  record  as  ir  stands,  the  plaintiffs  case  is 
made  oul,  and  that  he  is  entitled  to  a  decree. 
Accordingly,  w^  reverse  the  decision  of  both 
the  Lower  Courts  and  decree  the  plaintiffs 
suit.     The  appellant  must  have  his  costs  in 
both    the  Courts  below  as  well  as  in  this 
Court.    ^ 
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The  23rd  November  1868. 

Present : 
The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 


Judges, 

Ancestral  property— Self-acquisition— Onus  pro- 
band!— Registration  in  CoUectorate. 

Cases  Nos.  401,  403,  and  418  of  1868. 

Special  Appeals  from  a  decision  passed  by 
the   yudge  of  Rajshahye,   dated  the  2nd 
December    i86jy    reversing    a  decision   of 
the    Moonsiff  of   Serajgunge,    dated   the 
34th  March  i86y, 

Gobindnath  Sein  and  olhcrs  (Defendanls), 

Appellants, 

versus 

Gobind  Chunder  Sein  (Plaintiff), 
Respondent, 

m 

Baboos  Onookool  Chunder  Mookerjee  and 
Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Sreenath  Banerjee  and  Romesh 
Chunder  Mitter  for  Respondent. 

Jn  a  suit  for  confirmation  of  possebsion  of  a  share  of 
ancestral  property  as  the  self-acquisition  of  two  grand- 
sons of  the  comnaon  ancestor : 

Held  that  plaintiff  was  bound  in  the  first  place  to 
prove  his  allegation  of  self -acquisition,  and  also  fully  to 
show  his  possession. 

Registration  in  the  Collector's  books  is  not  of  itself 
a  proof  of  title. 

« 

Bayleyy  J, — ^The  grounds  taken  by  the 
defendanls  in  special  appeal  in  these  three 
cases  apply  to  all  of  them  alike,  ^md  it  is 
VoLX. 


admitted   by   the   pleaders   of   both  parties 
that* one  decision  will  govern  all.  • 

The  grounds  taken  and  pressed  before  us 
in  special  appeal  are  the  following : — 

1st, — That  the  burthen  of  proof  has  been 
wrongly  put  by  the  Lower  Appellate  Court 
upon  the  defendants,  inasmuch  as  the 
plaintiff's  allegation  was  that  the  property 
in  dispute  was  part  of  the  self-acquisition 
of  the  two  brothers  Shib  Chunder  and  Ram 
Doss,  sons  of  Kasheenath,  one  of  the  four 
sons  of  the  common  ancestor  Dyaram. 

2nd. — That  even  if  the  onus  was  on  the 
defendants,  it  is  clear  from  the  Judge's  own 
judgment  that  the  defendants  have  made 
out  a  good  primd-facie  case,  especially  with 
reference  to  the  petition  of  Shib  Chunder, 
dated  the  22nd  August  18 16,  in  which  the 
shares  of  the  four  brothers,  sons  of  Dyaram* 
in  the  six  annas,  have  been  distinctly  set 
forth  as  one  anna  and  a  half  each. 

ydly, — That  the  Judge  has  failed  to  in- 
vestigate and  decide  whether  Kistonath  was 
the  son  of  Kisto  Pran,  as  alleged  by  the 
plaintiff,  or  of  Rughoonath,  as  the  defendants 
allege,  and  as  the  first  Court  finds. 

^hly  and  lastly, — That,  this  being  a  suit 
for  confirmation  of  possession,  the  plaintiff 
is  bound  to  prove  his  previous  possession, 
and  that  the  Judge  has  come  to  no  distinct 
finding  upon  this  point. 

There  is  no  doubt  that  the  plaintiff  comes 
to  Court,  on  the  allegation  that,  although 
there  were  four  brothers,  sons  of  Dyaram, 
who  would,  under  the  ordinary  rules  of  Hin- 
doo law,  be  the  inheritors  of  this  properly 
in  equal  shares  jointly,  still,  in  this  case,  the 
property  was  not  Dyaram' s,  but  the  self- 
acquisition  of  Shib  Chunder  and  Ram  Doss. 

Defendants'  case  was  that  their  vendor 
was  the  nephew — the  sister's  son — of  Ram- 
nath,  son  of.  Rughoonath,  one  of  the  four 
brothers ;  and  that  the  four  inherited  equal 
shares  of  Dyaram's  property,  and  therje  was 
no  such  self-acquisition  by  Shib  Chunder  and 
Ram  Doss  as  alleged  by  plaintiff. 

To  my  mind,  under  the  ordinary  rules  of 
pleading,  the  first  thing  was  certainly  for 
the  plaintiff  to  prove  his  allegation  of  s?lf- 
acquisiiion.  Moreover,  in  connection  with 
this  point,  I  think  the  plea  taken  by  the  spe- 
cial appellant,  that  in  this  suit,  for  confirma- 
tion of  possession,  the  plaintiff  is  bound 
fully  to  show  his  possession,  is  a  very  good 
plea,  and  one  in  no  way  answered  in  the 
judgment  of   the   Lower  Appellate  Court; 
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so  that,  with  reference  to  the  burden  of  proof 
tvhich  plainiiff  has  to  discharge,  I  think  the 
judgment  of  the  Lower  Appellate  Court  is 
defective  in  law  on  both  the  above  points. 

9 

^loreover,  I  think  the  objection  which  is 
taken    in    regard    to   the   petition    of   Shib 
Chunder,  dated  the  22nd  August  1816,  is  a 
good  objection.     (I  may  here  remaik  thai 
there  is  also  a  similar  petition  by  Ram  Doss.) 
Both    state     that    the     share    ot     each    of 
the  four  brothers  in  the  six  annas  was  one 
anna  and  a  half.     The  Judge  observes  on  this 
point :   **  Although  it  cannot  be  reconciled 
"  with  the  plainiilfs  present  claim,  I  think 
'*  it  does   not   obviate   the  necessity  of  the 
"  defendant,  who  claims  as  a  stranger,  from 
**  proving  the  title  of  the  person  from  whom 
**  he  professes  to  have  acquired  possession." 
In  my  opinion,  the  petition  itself  furnishes 
the    primd-facie    proof    which    the    Judge 
thinks   it   would   be  for   the   defendants   to 
adduce,  for  it  is  actually  the  plaintiff's  own 
evidence   so    far    proving    the    defendants' 
case. 

It  is  pressed  upon  us  by  the  pleader  for 
the  plaintiff  that,  in  fact,  the  Lower  Appellate 
Court  has  found  the  plaintiff's  case  proved, 
especially  from  the  following  passage  :  •'  There 
'•  is  no  denying  that  Ram  Doss  was  the  son 
*'  of  Kisto  Pran,  and  the  record  of  his  name 
*'  in  the  Collector's  book,  if  he  was  not  the 
*•  original  purchaser,  but  only  the  inheritor 
**  of  a  share  from  his  grandfather  Dyaram, 
**  is  very  inexplicable."  Now,  in  the  first 
place,  it  is  urged  in  special  ap})eal  that,  as 
a  fact,  the  name  of  Ram  Doss  was  not  re- 
corded wiih  Kishennath,  but  those  of  Huree 
Doss  and  Kishennath.  There  is  also  the 
finding  of  the  first  Court  supporting  this 
plea  of  the  special  appellant.  That  the  first 
Court  and  the  special  appellant  are  not  right 
is  not  shown  to  us  in  any  way.  But,  be  that 
as  ii  may,  it  has  been  repeatedly  ruled  by 
this  Court  and  the  late  Sudder  Court  that 
registration  in  the  Collector's  books  may  be 
•  evidence,  if  unopposed,  of  possession  at  the 
time  of  issue  of  notice  for  the  purpose  of 
the  registration  law.  And  where  revenue- 
payments  are  made  according  to  the  regis- 
tration without  any  opposition,  the  fact  of 
suth  payment  may  be  so  shown.  But  it  has 
been  always  held  that  registration  by  itself 
is  not  a  proof  of  title.  Here  the  Judge 
speaks  of  no  other  proof,  but  on  this  alone 
requires  the  defendant  to  prove  his  case. 
1  think,  when  registration  in  the  Collectors 
book  is  the  main  evidence  upon  which  the 
Lower    Appellate   Court    relics    as    proving 


the  plaintiff's  allegation,  he  has,  /or  the  rea- 
sons given,  erred  in  law,  and  until  the  plaint- 
iff does  prove  the  allegation  of  self-acquisi- 
tion in  a  legal  way,  he  is  not  entitled  to  any 
decree,  and  that  these  cases  ought  to  be 
remanded  to  be  re-tried  with  reference  to  the 
above  remarks. 

I  may  add  that  it  is  very  much  pressed 
upon  us  by  the  appellant's  pleader,  thai, 
as  there  is  an  utter  failure  on  the  part  of 
the  plaintiff  to  prove  his  case,  and  the  Judge 
also  speaks  of  its  being  impossible  for  ihe 
plaintiff,  considering  the  length  of  lime  that 
has  elapsed,  to  adduce  more  satisfactory  e\n- 
dcnce,  it  would  be  idle  to  expect  any  more 
evidence  on  remand.  In  my  opinion,  it  is 
I  not  right  for  this  Court  to  pre-judgc  what 
m.iy  be  the  result  of  further  investigation 
and  adjudication.  I  still,  therefore,  am  of 
opinion  that  these  cases  ought  to  be  remand- 
ed to  be  tried  upon  liie  evidence  on  the  record 
and  wiih  reference  to  the  above  remarks. 

Markby,  J.  ~\  also  am  of  opinion  that 
these  cjises  ought  to  be  remanded.  Ilierc 
is  a  good  deal  in  the  judgment  of  the  Lower 
Court  which  1  am  not  able  fully  to  under- 
stand. It  seems  to  me,  however,  quite  clear, 
on  the.  Judge's  own  statement,  that  there 
was  sorne  evidence  both  in  support  of  the 
case  of  the  plaintiff  and  of  the  defendant. 
Now,  the  only  interprelaiion  I  can  put  on 
the  Judge's  words  is  that,  having  some 
doubt  as  to  which  of  these  cases  set  up  by 
the  parties  was  the  true  one,  he  gives  bis 
ultimate  decision  in  favor  of  the  plaintiff, 
because,  as  he  says,  *'  it  is  incumbent  on  a 
'•  stranger,  who  comes  forward  to  claim 
•*  ancestral  properly,  to  prove  in  the  clearest 
"  manner  the  title  of  the  person  from  wliom 
*'  he  professes  to  derive  his  own."  This 
seems  to  me  to  be  contrary  to  all  princii)lc> 
of  law.  The  person  here  called  a  **  stranger" 
is  the  defendant  in  possession,  who  piycbascd 
from  a  person  having  a  primd-facie  title  at 
least  as  good,  if  not  better,  than  that  of  the 
plaintiff  who  now  seeks  to  turn  him  out. 
The  plaintiff  is,  therefore,  bound  to  prove 
his  title,  and  with  whatever  nicety  the  evi- 
dence is  balanced,  the  Judge  must  decide 
which  way  the  balance  turn?.  If  he  is 
compelled  to  resort  to  any  presumption  at 
all,  it  must  be  in  favor  of  the  defendant  in 
possession,  and  not  of  the  plaintiff  who  seeks 
to  eject  him. 

1  also  thinkt  that  the  judgment  of  the 
Ix)wer  Appellate  Court  is  defective  in  not 
coming  to  a  'finding  on  the  points  referred 
to  by  Air.  Justice  Bayley,  and  I,  therefore, 
•\%TtM  in  the  order  of  remand  proposed. 
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Th?  23rd  November  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

yudges. 

Enhancement  of  rent— Inundation. 

Case  No.  1979  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
yudge  of  the  2^'Pergunnahs,  dated  the 
24/h  April  1868,  reversing  a  decision  of 
the  Deputy  Collector  of  Baripore,  dated 
the  joth  September  i86y. 

Bamasoonduree  Dossee  (Plaintiff),  Appellant, 

versus 

Kaloo  Peadah  (Defendant),  Respondent. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Tara  Prosunno  Mookerjee  for  Re- 
spondent. 

The  occurrence  of  a  catastrophe,  such  as  an  inunda- 
tion, during  the  year  succeeding  a  notice  of  enhance- 
ment was  held  to  pe  sufficient  to  render  the  demand  of 
a  higher  rent  unfair  and  inequitable. 

Phear,  J. — Wk  are  of  opinion  that  we 
ought  not  to  interfere  with  the  judgment  of 
the  Court  below.  The  plaintiff  sued  for 
enhanced  rent  in  respect  of  the  year  1272, 


The  23rd  November  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges.  ^ 

Settlements  (temporary  and  permanent)— Rights 

of  proprietor. 

Case  No.  2332  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea,  dated  the  i2lh  June 
i86y,  affirming  a  decision  of  the  Principal 
Siidder  Ameen  of  that  District,  dated  the 
20th  January  1866. 

Messrs.  Watson  and  Co.  (Defendants), 

Appellants, 
versus 

Brojo  Soonduree  Dabee  (Plaintiff), 
Respondent. 

Messrs.  R.  T.  Allan  and  J.  S.  Rochfort 
for  Appellants. 

Baboos   Unnoda  Pershad  Banerjee  and 
Mohinee  Mohun  Roy  for  Respondent. 

When  a  temporary  settlement  expires,  whether  the 
holder  thereof  had  been  i  he  proprietor  of  the  land  within 
the  meaning  of  the  old  Regulations,  or  a  stranger,  the 
proprietor  is  entitled  to  come  forward  and  to  claim  as 
of  right  from  the  Government  a  permanent  settlement 


on  the  basis  of  a  notice  which  he  had  served     of  th'e  land,  unless  he  has,  by  his  own  conduct,  forfeited 

upon   the  tenant   in    1271.     The   effect  of   that  right. 


such  notice,  we  understand,  to  be  that  the 
landlord  intimates  to  the  tenant  that,  if  he 
continues  during  the  ensuing  year  to  hold 
the  lands  which  are  the  subject  of  the  notice, 
he  must  pay  the   enhanced   rates   of   rent 
mentioned  in  the  notice.     But  by  the  ex- 
press provisions  of   Act  X.  of   1859,  it  is 
competent  for  the  tenant,  at  the  expiration 
of  the  year,  to  dispute  the  fairness  and  equity 
of  the  rates  of  rent  mentioned  in  the  notice; 
and  if  the  landlord  then  sues  him  for  arrears 
of  rent,  the  Court  which  tries  the  case  must 
decree  such  amount  of  rent  in  respect  of 
the  year  which»  he  sued  for  as,  on  all  the 
facts  of  the  case,  is  fair  and  equitable.     The 
Lower    Appellate    Court    has   in   this   case 
held  that,  although  one  or  more  of  the  alter- 
natives of  Section  1 7  has  been  made  out,  yet 
there  has,  during  the  year,  occurred  such  a 
catastrophe  in  the  shape  of  an  inundation 
as  rendered  it  unfair  and  inequitable  that  a 
higher  amount  of  rent  should  be  paid  by  the 
tenant  than  he  had  paid  in  the  previous  year. 
We   cannot  say  from   anything   which  has 
been  put  before  us,  or  which  ive  understand 
to  be  upon  the  record,  that  ihe  learned  Judge 
has  in  any  way  erred  in  coming  to  this  con- 
clusion.    We,  therefore,  dismiss  this#appeal 
with  coses. 


Phear,  J. — We  think  that  this  case  has 
been  decided  upon  an   issue  which  is  not 
strictly  relevant  to  the  merits.     Upon  refer- 
ence to  the  plaint,  we  find  that  the  plaintiff 
says  that  the  land  in  suit  is  an  accretion  to 
the  zemindary  of  his  ancestral  deity  Muddun 
Mohun   I'hakoor ;  that   he,  the   plaintiff,  is 
the   sebait ;  that,  while  he  was  a   minor  in 
1849,   the  land  in  question  was  sealed  for 
ten  years  with  his    grandmother,  who   was 
his  guardian ;  that  this  lady  defaulted  in  the 
payment  of  revenue,   and    the  tenure   was 
consequently  sold  in  1850  to  the  defendants  ; 
that,  after  the  expiration  of  the  tenure's  term, 
it  WAS  permanently  settled  with  the  defend- 
ants in  1862;  and  that  he  did  not  become 
a  major  till  1864.     He  urges  that,  by  reason 
of  his  minority,  and  on  other  grounds,  the 
sale  of  the  tenure  in  1850  wa<;  illegal  and 
inoperative  as  against  him.     He,   therefore, 
claims  that  it  may  be  set  aside,  and  prays 
that  he  may  be  declared  entitled  to  the  pei^ 
manent  settlement  of  the  land  in  suit. 

The  defendants  in  their  written  statement 
say  that  it  is  now  too  late  to  set  aside  the 
sale  of  1850;  that  the  plaintiff's  suit  for  this 
purpose  is  barred  by  lapse  of  time.  They 
say  further  that  his  present  reasons  for  set- 
ting aside  the   sale  are  opposed   to  those 
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which  he  put  forward  on  a  previous  occasion 
^before  the  Commissioner,  also  that  the  tem- 
porary tenure,  having  been  created  during 
the  minority  of  the  plaintiff,  could,  therefore, 
b^  validly  sold  during  his  minority  ;  that 
the  sale  was,  in  fact,  perfectly  valid,  and 
plaintiff  not  entitled  to  impeach  it ;  also  that, 
as  the  tenure  was  sold  for  Government 
revenue,  the  former  proprietor  had  lost  his 
rights  which  have  devolved  on  the  purchasers, 
the  defendants,  and  they  are  consequently 
entitled  to  the  settlement  which  they  have 
obtained.  Finally,  the  defendants  say  that 
they  are  the  putneedars  of  the  whole  lands 
of  the  zemindary,  and  as  such  entitled  to  the 
settlement. 

From    this    abstract    of    the    plaint    and 
the    written    statement   of    the   defendants, 
it   is   apparent   that   all   the    material   facts 
of  the  "plaint  are  admitted.     They  are  no- 
where traversed  or  put  in  issue.     Both  the 
Lower  Courts  have  determined  the  case  upon 
the   issue  raised,  no  doubt,  by  the  plaintiff 
and    by  the  defendants,  namely,   the  issue 
whether  or  not  the   sale  of  the   temporary 
tenure  was  a  valid  sale.     It  seems  to  us  that 
that  issue  really  had  no  bearing  upon  the 
question  whether  or  not  the  plaintiff  was  en- 
titled to  the  permanent  settlement.     Nothing 
can,  we  think,  be  clearer  than  that,  on  the  ex- 
piration of  a  temporary  settlement,  whether 
the  holder  of  that  temporary  settlement  had 
been  the  proprietor  of  the  land  within  the 
meaning  of  the  words  of  the  old  Regulations, 
or  a  stranger,  the    proprietor  is  entitled  to 
come  forward  and  to  claim  as  of  right  from 
the  Government  a  permanent  settlement  of 
the  land,  unless  he  has,  by  his  own  conduct,  in 
some  way  or  other,  forfeited  that  right.    The 
permanent  settlement  which  the  defendants 
have  obtained  was  effected  on  the  expiration 
^  of  the  temporary  tenure,  and  ihe  simple  ques- 
tion in  this  case  seems  to  be  whether  or  not 
the  plaintiff  at  that  time  had  such  a  proprie- 
tory right  within  the  meaning  of  the  Regula- 
tions as  entitled  him  to  claim  the  settlement 
in  preference  to  the  defendants.     Now,  in 
truth,  that  question  never  has  been  tried  in 
either  of  the  Courts  below.     We  think  that, 
inasmuch   as  the  statements   of  the  plaint 
gre   not  put    in   issue    by   the    defendants, 
the  proper  issues  upon  which  this  case  should 
be  tried  are  two:  finf,  is  the  title  which 
the  plaintiff  sets  up  in  the  plaint  sufficient 
to  confer   upon   him   a   right    to    claim    a 
permanent    settlement    of    the    land    from 
Government ;  and,  secondly,  had  he,  in  1862, 
by  his   conduct,  in  any  wav   forfeited    that 
right  ? 


The  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  case  remanded  for 
re-trial  upon  the  issues  which  we  have  laid 
down.  In  the  trial  of  the  first  issue,  the 
Lower  Appellate  Court  will  not  forget  that  it 
may  be  a  material  point  to  enquire  wbeifaer 
the  defendants,  as  putneedars,  are  entitled 
to  claim  a  permanent  settlement  in  prefer- 
ence to  their  zemindar.  We  will  also  add 
that  we  think  the  Collector  ought  to  be 
made  a  party  in  this  suit,  though  we  do  noi 
say  that  the  suit  ought  to  abate  in  conse- 
quence of  his  not  being  a  party.  Costs  will 
abide  the  event. 


The  23rd  November  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse. 

Judges. 

Possessory  suit — Res  adjudicata — Sections  223 
and  224,  Act  Vin.»  1859^ 

Case  No.  1717  of  1868. 

Special  Appeal  from  a  decision  passed  by  tht 
Principal  Sudder  Ameen  0/  Sarun,  daitd 
ihe  28ih  March  1868,  affirming  Ihe  decim  \ 
of  ihe  Moonsiff  of  that  District,  dated  tkt 
26th  of  March  i86y. 

Ramsurn  Muhton  and  others  (Defendants), 

Appellants, 

versus 

Jinonauth  Bhuggut  and  others  (Plaintiffs), 

Respondents. 

Bahoo  Romesh  Chunder  Miitec  ioi 
Appellants. 

Baboo  Dehendur  Narain  Base  for 
Respondents. 

Where  a  suit  was  preferred  for  the  purpose  o«  «*• 
covering  possession  frDni  defendants  of  lands  for  pW" 
session  of  which  plaintiff  had  already  obtaioeda  fl«^ 
against  the  same  defendants  and  others,  the  *^^.V^^ 
held  to  be  barred,  as  the  cause  of  action  was  not  difl«* 
ent  from  that  which  had  been  previously  detcnwoj"- 
Instead  of  asking  for  delivery  of  possession  wj^ 
Section  224,  plaintiff's  proper  course  would  ****'1l^ 
a  resort  to  the  i:^ovisions  of  Section  223  of  the  Iw** 
dure  Code. 

Phear,  7.— It  appears  that,  before  institut- 
ing the  present  suit,  the  plaintiff  hadalrcacf) 
obtained  a  decree  for  possession  of  the  ^*° 
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in   question  against  the  present  defendants 
and  others.     The  present  suit  is  preferred 
for  the  purpose  of  recovering  possession  from 
the   defendants  of  the  same  lands,  and  the 
Lower  Appellate  Court  has  given  a  decree 
in  favor  of  the  plaintiff.     It  is  now  object- 
ed before  us  that  no  cause  of  action  different 
from  the  cause  of  action  which  was  heard 
and    determined   in  the  first  suit  has  been 
shown  by  the  plaintiff  to  exist  in  the  present 
suit,  and  that  therefore  he  is  barred  by  the 
previous  decree  from  instituting  this  suit. 


The  23rd  November  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges.  • 

Representatives  of  a  judgment-creditor— Right 
of  suit— Cause  of  action— Parties  to  a  suit 

Case  No.  142  of  1868. 

Regular  Appeal  from  a  decisioit  passed  by 
he  Principal  Sudder  Ameen  of  Purneah, 
dated  the  13th  May  1868. 

Mussamut  Buzmoonissa  (one  of  the  Defend- 
ants), Appellant, 

versus 

•  Bibee  Rowshun  Jahan  (Plaintiff), 
Respondent, 

Mr,  C.  Gregory  for  Appellant. 

Mr,  R,  T,  Allan  and  Moonshee  Mahomed 
Yusooff  for  Respondent. 

In  a  suit  by  the  widow  of  one  of  three  judgment-cre- 
ditors to  recover  the  third  part  of  a  bond-debt  which  had 
been  decreed  in  their  favor,  and  of  which  execution  had 
been  taken  out : 

Held  that  as  plaintiff  had  failed  in  her  endeavour 


We  think  that  this  objection  must  prevail. 

The  plaintiff  is  unable  to  show  us  that  any 

cause  of  suit  such  as  he  now  sets  out  against 

the  defendants  has  accrued  to  him  since  the 

first    decree  was    given   in    his    favor.     In 

truth   the  matter  of   his  complaint  in  this 

suit  is  that  he  has  not  been  able  hitherto 

to   obtain   execution   of   his  first  decree  as 

against    these    defendants.     It    is    possible 

under  the  circumstances  of  the  case  that  he 

has  caused  the  Court  to  take  a  wrong  course 

for  the   purpose  of  executing  that  decree. 

He  has  asked  for  delivery  of  possession  ac-  ^^^^  ^^^^  ^  plamtitt  had  tailed  m  her  endeavour 
cording  to  the  provisions  of  Section  224,  1  to  be  made  a  party  to  the  ori§rinal  suit  under  Section  73, 
whereas  it  would  appear  that  if  the  facts  AaVI  11. ,1859.  her  only  course  was  to  sue  for  her  share 
^Kucicas    II.  ,.  *^  .      ^1  ^4.  «.,:*  «,A  I  of  the  money  received  under  the  decree.     Though  she 

upon  which  he  relies  m  the  present  suit  are  1  ^ig^j  j^ave  sued  to  have  herself  declared  a  sharer  in  the 
well  established,  his  proper  mode  of  obtain-  1  decree,  her  not  adopting  that  form  of  action  was  held 

ino"  Dossession  would  have  been  by  putting    not  to  bar  her  suit.  ,u    »     1     -.u 

mg    pua»ca»iv/ii    iTVM  V*         £    o     *•  In         Held  that  as  the  entire  sum  due  on  the  bond  with 

in  force  the  provisions  or  bectlOn  223.  in  ^^^^^  interest  to  date  of  d::cree  had  been  recovered, 
Other   words,    it   seems    that    the    defendant,     pUintiff's  cause  of  action  had  fully  accrued,  though  a 

•      *   *^    ^f  K»i«o-  a   TiprQon  entitled   bv  rieht    balance  of  interest  was  still  due. 

mstead   of  being  a  person  enuuea    D>^^igui         held  that  as  she  refused  to  make  her  daughters  co- 
plaintiffs  she  could  not  recover  their  share. 


id  occupy  the  land  under  him,  the  plaintiff, 
as  proprietor,  is  altogether  a  wrong-doer 
eitherof  his  own  accord,  or  as  claiming  under 
other  defendants  in  the  first  suit.     It  is  not 


facts  are  really  well  founded  or  not.  We 
only  say  that  it  appears  to  us  the  objection 
made  in  special  appeal  by  the  present  de- 
fendants must  prevail,,  because  the  plaintiff  is 
unable  to  show  any  other  cause  of  action 
to  justify  his  proceeding  in  this  suit  than 


Glover,  J. — This  was  a  suit  to  recover 
Rupees  6,927-13-7,  the  third  part  of  a  bond- 


Other  detenaanis  m  uic  111  :>i  auii.     ^t  10  "wr^    V/    Ti     "^  r.    t    a      k  i^    u       Cy. 

Ir  us  now  to  decide  whether  these  alleged    iti^"?«li'\^!.t^ '\T  K^  .^  I.  ° 


three  uterine  brothers,  Ala  Buksh,  Kadir. 
and  Elahee,  and  on  which  a  decree  had  been 
obtained  and  execution  afterwards  taken  out 
by  Ala  Buksh  as  the  managing  member  of 
the  family. 

The  plaintiff  is  the  widow  of  the  second 


he  cause  of  aclion  upon  which  he  sued  and  ,  brother  Kad.r  and  she,  on  her  own  behalf, 
obtained  a  decree  against  the  same  defend-  and  on  behalf  of  two  minor  sons  of  Kad.r, 
ants  before.  We,  therefore,  decree  .he  ap-  sues  for  the  share  of  the  decretal  moneys 
diiu>   u^iv/iv  I  ^}^^^  belonged  to  her  husband  s  estate. 

P^^**  1      The  sum  decreed  to  Ala  Buksh  and  ob- 

We  reverse  the  decision  of  both  the  Lower  |  tained    by    him    in   execution   was   Rgpees 
Courts    but  we  think    that    the    appellant    12,919-     This  was  exclusive  of  costs,   the 


amount  of  which  does  not  appear  to  have 
been  realized  from  the  estate  of  the  judg- 
ment-debtor. 

^ ,  There  was  practically  no  defence  on  the 

Court.  As  he  has  succeeded  here  upon  this  merits  in  the  Court  below,  and  the  Principal 
ground,  we  think  he  must  have  tjie  costs  of  Sudder  Ameen  gave  the  plaintiff  a  decree  for 
this  Court.  ^^  whole  amount  claimed. 


ought  not  to  have  his  costs  in  the  Lower 
Courts  inasmuch  as  he  never  set  up  ihii 
ground  of  objection  until*  he  came  to  this 
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Two  objections  are  now  taken  in  appeal : — 
•First. — That  the  plaintiff  cannot  maintain 
this  action  in  its  present  shape  ;  and 

Second. — That  in  any  case,  she  is  only  en- 
titled to  a  share  of  the  decretal-money  ac- 
tually recovered,  and  that  only  in  proportion 
to  her  own  and  her  minor  sons'  shares. 

The  first  objection  appears  to  us  unten- 
able. It  is  clear  from  the  record  that  the 
plaintiff  did  endeavour  to  be  made  a  party  to 
the  original  suit  against  Korban  AH  under 
Section  73  of  .Act  VllI,  of  1859,  and  failing 
in  that,  her  only  course  was  to  do  as  she  now 
has  done,  and  to  sue  for  her  share  of  the 
money  received  under  the  decree.  She 
might,  no  doubt,  as  insisted  upon  by  the  ap- 
pellant, have  brought  the  suit  to  have  her- 
self declared  a  sharer  in  the  decree ;  but  as 
the  principal  of  the  debt  under  the  decree  has 
been  realized  by  the  sale  of  the  debtor's  pro-  [ 
perty,  her  present  form  of  action  raises  all 
the  necessary  issues  between  the  parlies, 
and  gives  the  defendants  every  oppoitunity 
of  refuting  her  claim  to  partnership,  and  we 
think  the  objection  raised  to  the  form  of  ac- 
tion is  merely  technical.  As  to  the  cause  of 
action  not  having  accrued  because  the  decre- 
tal-money had  not  been  all  paid,  it  appears 
that  the  entire  sum  due  on  Korban  All's 
bond,  together  with  the  penal  interest  of 
Rupees  24  per  cent,  per  mensem  up  10  dale 
of  decree,  has  been  recovered,  and  that  the 
only  balance  is  for  interest  subsequent  to  de- 
cree and  costs,  so  that  the  plaintiff's  cause 
of  action  quoad  the  bond  had  fully  and  com- 
pletely accrued  ;  but  even  were  it  otherwise, 
we  think  that,  under  the  circumstances  of  the 
case,  the  plaintiff  would  be  entitled  to  main- 
tain an  action  for  a  share  of  such  sums  as 
had  been  recovered  under  the  decree,  inas- 
much as  she  had  been  prevented  by  the  de- 
fendanls  from  being  included  amongst  the 
original  parlies  to  the  suit. 

With  regard  to  the  second  objection, 
we  think  that  the  plaintiff  can  only  re- 
cover her  share  of  the  moneys  actually  re- 
covered, and  cannot  insist  on  the  defendants 
paying  her  what  they  never  got  from  the 
judgment-debtor's  eslate.  Should  any  thing 
be  hereafter  realized  in  the  sha{)e  of  cojjis, 
the«plaintiff  will  be  entitled  to  share  therein, 
but  not  until  then. 

We  have,  moreover,  no  doubt  that  in  this 
case  she  can  only  recover  to  the  extent  she 
has  declared  herself  interested,  and  that  the 
share  of  her  two  daughters  who  have  not 
been  made  parties  to  the  suit  cannot  be  add- 
ed to  her  own  and  that  of  the  two  sons  who 


have  been  made  parlies.  The  plaintiff,  wc 
observe,  had  every  opportunity  given  her 
of  making  her  daughters  co-plaintiffs,  hot 
deliberately  refused  to  do  so  on  account  oi 
a  possibility  of  having  to  pay  their  costs. 
and  she  must  take  the  consequences  of  her 
x)wn  laches.  Moreover,  the  Court  has  no 
knowledge  as  to  the  status  of  these  ladies, 
whether  or  not  ihey  are  minors,  married,  or 
unmarried. 

The  Subordinate  Judge's  decree  will 
therefore,  be  amended.  The  plaintiff  will 
recover  a  third  share  of  the  amount  collert- 
ed  under  Ala  Buksh's  decree  minus  the 
share  of  her  two  daughters,  which  amount 
will  be  ascertained  and  determined  in  exe- 
cution of  this  decree.  The  amount  so  re- 
covered from  the  plaintiff  will  be  returned 
to  the  Collector,  and  added  to  the  sum  al- 
ready in  deposit  on  account  of  Ala  Buksh's 
decree.  The  costs  of  this  appeal  will  be  as- 
sessed proportionately. 


The  23rd  November  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W. 
Markby,  Judges. 

Arbitration— Order  of  reference— Section  316^ 
Act  VIII.,  1859— Jurisdiaion. 

Case  No.  116  of  1868. 

Special  Appeal  from  a  decision  passed  hj  the 
Judge 0/ Rajshaliyeydated the  nth  Novem- 
ber r86y,  reversing  a  decision  of  the  Prin- 
cipal Sudder  Ameen  of  Pubna,  dated  the 
2'jth  March  i86y. 

Haradhun  Dutt  (Plaiuiiffj,  Appellant, 

versus 

Radhanath  Shaha  and  others  (some  of  the 
Defendanis),  Respondents. 

Biittoo  Sreenath  Doss  for  Appellant. 

Bahoo  Issur  Chunder  Chuclterbuttv  for 
Respondents. 

When  a  suit  is  referred  to  arbitration  the  order  (A 
reference  should  provide  tor  the  appointment  of  an 
umpue  in  case  of  any  difference  of  opinion  amongf  the 
arbitrators,  and  should  declare  that  thedecistoa  shall  he 
with  the  majority.     ^^ 

When  once  a  matter  is  referred  to  arbitration  it  can 
never  again  be  dealt  with  by  the  Court  unless  the  re- 
ference be  fruitless,  in  which  case  the  suit  may  ^ 
brought  baAx-  on  the  file  of  the  Court  without  any  re 
fcrcnce  to  the  arbitration-proceedings. 

f 


i868.] 


Cwtl 


THE  WEEKLY  REPORTER. 


Rulings. 


399 


The  Court  wbich  refers  a  matter  to  arbitration  cannot 
sit  in  appeal  from  the  decision  of  the  arbitrators,  nor 
has  a  Lower  Appellate  Court  jurisdiction  to  go  into  the 
merits  of  the  case. 

BayUy,  J, — 1  am  of  opinion  that  this 
case  ought  to  be  remitted  to  the  first  Court, 
in  order  that  the  provisions  of  Seciion  316, 
Act  VIII.  of  1859,  may  be  duly  carried 
out. 

This  was  a  suit  for  an  account.     It  was 
referred  bv  the  first  Court  to  the  arbitration 
of  three  arbitrators.     They  made  in  the  first 
instance  a  unanimous  award.     That  award, 
however,  did  not  carry  the  Jiccount  up  to  the 
latest  dale,  the  23rd  Bhadur  1273,  but  stop- 
ped with  the  year  1269.     On  the  arbitrators 
being  directed  to  complete  their  award  by 
carrying  on  the  adjustment  to  the  later  dale, 
two   out  of  the  three  arbitrators  aj;reed  in 
their  award,  and  signed  and  submiited  it  to 
ihe  CourL    The  third  dissented,  and  did  not 
sign  the  award  of  the  majprity,  but  submit- 
ted a  separate  memorandum  signed  by  him- 
self for  a  smaller  amount.     This  was  on  the 
I3ih  March  1867.    On  the  26th  INIarch  1867, 
a  paper  of  objection  was  filed  by  the  special 
respondent,  urging  that  there  had  been  only 
an  award  of  a  majority  of  two,  and  thai,  in 
the  form  in  which  the  award  was  submitted, 
it  was  illegal. 

The  first  Court,  taking  ihe  same  issues  on 
which  the  order  of  reference  was  made  to 
the  arbiirators,  went  fully  into  the  case,  and 
gave  independent  reasons  for  coming  to  the 
same  conclusion  as  the  arbitrators  on  ihe 
very  evidence  upon  which  ihcy  had  already 
proceeded  The  first  Court,  so  adjudicaiing 
the  case,  decreed  against  the  special  re- 
spondent. 

On  this,  the  defendant  appealed  to  t.  e 
Judge,  urging,  amongst  olher  pleas,  that  ihe 
order  of  reference  did  not,  as  it  ought  to 
have  done,  contain  any  allusion  lo  the  course 
specified  in  Seciion  316  of  Act  VIll.  of 
1859,  as  necessary  to  be  followed  in  case  of 
there  being  a  difference  of  opinion  among 
The  arbitrators. 

The  Judge  held  that  an  appeal  would  lie, 
inasmuch  as  the  first  Court  had  given  iis 
own  reasons  for  its  judgment,  and  be- 
cause such  a  judgment  was.  in  ordinary 
course,  open  to  appeal  to  him.  I'he  Judge, 
on  the  merits,  decided  in  favor  of  the  defend- 
ant-appellant. * 

The  plaintiff  now  appeals  specially,  and 
urges  that  the  award  of  arbitration  was,  in 
fact,  adopted  by  the  first  (^ourt  according  to 
the  substantial    meaning   of   the    law,   and, 


that  being  so,  the  Lower  Appellate  Court^ 
had  no  jurisdiction  to  interfere  and  alter 
that  award  ;  and  that,  although  the  first 
Court  gave  separate  reasons  in  its  judgment 
for  the  conclusion  it  came  to,  it  adopt?d, 
in  fact,  the  award  of  the  majority  as  a  con- 
*clusive  award. 

I  am  of  opinion  that  the  first  Court  did 
not,  in  the  sense  ihat  the  law  requires,  adopt 
the  award  of  ihe  majority  as  an  arbitrsftion- 
award.  It  gave  its  own  independent  reasons 
for  coming  to  its  own  judgment.  Had,  how- 
ever, the  award  been  rendered  legally  com- 
plcte,as  it  ought  to  have  been,  by  an  amend- 
ment of  ihe  order  of  reference,  the  illegality 
existing  in  the  proceedings  of  the  first  Court 
would  not  have  occurred.  The  Lower 
Appellate  Court,  loo,  would  not  have  erred 
as  it  has  now  done,  in  taking  up  the  case  as 
an  ordinary  appeal  from  the  judgment  of  the 
first  Court. 

The  first  Court,  on  the  2  7lh  March  1^67, 
should  have  ordered  that  the  arbitrators,  in 
case  of  any  difference  of  opinion  among  them- 
selves, should  have  the  ])ower  to  appoint  an 
umpire,  or  the  first  Court  should  have 
declared  ihat  the  decision  should  be  with 
the  majority,  or  appointed  an  umpire,  or 
made  such  other  arrangement  as  might  have 
been  agreed  upon  by  the  parties,  or,  if  they 
could  not  agree,  such  as  the  Court  might 
think  proper. 

I,  therefore,  am  of  opinion  that  our  order 
should  be  that  the  record  should  be  remitted 
through  the  Lower  Appellate  Court  to  the 
first  Court,  and  the  case  again  submiited  by 
it  lo  the  arbitrators  for  decision  by  them 
with  distinct  orders  in  the  terms  of  Section 
316,  Act  VIIL  of  1859.  In  this  case,  the 
course  that  this  Court  desires  to  be  adopted 
with  reference  to  the  provisions  of  Section 
316,  Act  VIII.  of  1859,  is  that  the  decision 
shall  be  with  the  majority  of  arbitrators. 
The  costs  of  this  appeal  will  be  on  the 
special  respondents. 

Markh\\  J, — I  am  of  the  same  opinion. 
The  course  taken  by  boili  the  Lower  Courts 
in  this  case  appears  to  me  to  be  erroneous 
and  a  complete  departure  from  the  procedure 
laid  down  by  the  Code.  It  is  not  easy  fcr 
this  Court  now  to  rectify  the  error,  and  put 
the  matter  again  in  its  proper  train.  The 
only  way,  as  it  appears  to  me,  that  this  can 
be  done  is  in  the  manner  pointed  out  by  Mr. 
Juslice  Bayley  in  his  judgment,  viz.^  by 
directing  the  first  Court  to  do  that  now  which 
it  ought  to  have  done  in  ihe  first  instance,  that 
is  to  say,  to  amend  the  order  of  reference,  and 
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|end  the  matter  back  to  the  arbitrators  for 
their  decision.  The  result  of  this  will  pro- 
bably be  that  the  arbitrators  will,  under  the 
fresh  order  of  reference,  make  a  new  award 
in^he  same  terms  as  the  first,  and  it  is  very 
probable  that,  in  their  discretion,  they  will 
throw  the  whole  costs  of  that  which  is  only 
done  to  meet  a  formal  objection,  upon  the 
party  who  has  made  it. 

The  course  taken  by  both  the  Lower 
Courts  appears  to  me  to  be  wholly  illegal. 
When  once  a  matter  is  referred  to  arbitra- 
tion, it  can  never  again  be  dealt  with  by  the 
Court  until  it  has  become  apparent  that  the 
reference  must  be  fruitless,  and  no  award  can 
be  made,  in  which  case  only  the  suit  may  be 
brought  back  on  the  file  of  the  Court,  and 
will  then  be  treated  as  a  new  suit  without 
any  reference  to  the  proceedings  of  arbitra- 
tion. 

The  Lower  Court  in  this  case,  without 
putting  an  end  to  the  arbitration,  and  without 
any  independent  inquiry  or  evidence,  consti- 
tuted itself  a  Court  of  Appeal  upon  the  merits 
from  the  decision  of  the  arbitrators,  but  the 
provisions  of  the  Act  clearly  show  that  such 
power  was  never  intended  to  be  given  to  the 
Court.  It  seems  to  me  also  that  the  reason- 
ing by  which  the  Lower  Appellate  Court  has 
sought  to  establish  that  it  had  jurisdiction 
to  go  into  the  merits  of  this  case  is  equally 
fallacious.  1  entirely  agree  with  INIr.  Justice 
Bay  ley  that  what  the  first  Court  did  was  not 
to  confirm  the  award,  but  to  hear  the  case  on 
the  merits,  but  the  illegal  proceeding  on  the 
pan  of  the  first  Court  can  have  no  effect 
whatever  in  authorizing  the  Court  of  Appeal 
to  make  a  similar  illegality. 


The  24th  November  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  ymfges. 

Attachment—  Execution— Sale— Voluntary  pay- 
ment to  prevent  sale. 

Case  No.  120  of  1868. 

Regular  Appeal  from  a  decision  passed  hv 
the  Judge  of  Shahabady  dated  the  26th 
'March  1868. 

The  Collector  of  ShahabaJ  (Plaintiff), 

Appellant, 

versus 

Ram  Buddun  Singh  and  others  (Defendants), 

Respondents, 

Baboo  Kishen  Kishore  Ghost  for  Appellant. 


Baboos  Unnoda  Pershad  Bamrjee,  Romish 
Ch under  Mitter^  Poornoo  Chunder  Shorn f, 
and  Mohesh  Chunder  Chowdhry  for  Re- 
spondents. 

Plaintiff's  ancestor  had  purchased  in  exccutiua  'Cut 
right,  title,  and  interest  of  Ry  one  of  the  defendants.  A»- 

]  tecedently  to  that  sale,  the  right,  title,  and  interest  of  ^ 
and  those  of  two  others  had  been  attached  in  execotioQ 
of  a  decree  against  D  (the  uncle  of  R  and  father  of  the 
two  others),  and  a  sale  having  been  ordered  after por> 

I  chase  by  plaintiff's  ancestor,  the  latter,  whose  objcc> 
tions  did  nut  avail,  finally  prevented  the  sale  by  pay- 
ing in  the  amount  due. 

Held  that,  as  R  was  not  legally  bound  to  pay  tlie 
amount  due  under  the  decree  against  D,  and  the  pay* 
ment  was  in  every  sense  voluntary,  plaintiff  could  BOt 
recover  from  R  and  the  sons  of  D» 

JacksoUy  J, — We  think  that  the  decision 
of  the  Court  below  is  correct. 

It  appears  that  the  father  of  the  minor 
plaintiff  had  purchased  in  December  1S64 
the  right,  tide,  and  interest  of  Ram  Buddun 
Singh,  one  of  the  defendants,  in  execution  of  a 
decree  against  that  defendant.  Italsoappear- 
ed  that,  antecedently  to  that  sale,  in  esecnlioo 
of  decree  obtained  against  one  Dabce  Pershad 
Singh,  the  uncle  of  Ram  Buddun,  the  Court 
had  attached  the  right,  title,  and  interest  of 
Ram  Buddun,  and  of  two  persons  who  are  de- 
fendants  in  this  suit,  who  are  Dabee  Pershad 
Singh's  sons.  In  pursuance  of  that  attach- 
ment, a  sale  of  the  interests  of  these  parties 
was  ordered  in  February  1865,  and  the  plaint- 
iff's father,  having  in  vain  objected  to  these 
proceedings  and  sale,  finally  prevented  it  by 
paying  in  the  amount  due,  and  thus  satisfy- 
ing the  decree.  He  now  sues  Ram  Buddan 
Singh  and  also  the  two  sons  of  Dabee  Per- 
shad, and  another  party  implicated,  to  recover 
the  money  so  paid. 

Plaintiff's  ancestor,  having  acquired  the 
right,  title,  and  interest  of  Ram  Buddun, 
might,  if  he  had  shown  that  Ram  Buddun 
was  liable  to  pay  the  amount  due  under 
the  decree  against  Dabee  Pershad,  ha\*e 
been  entitled  to  recover  the  monev  due 
from  him,  on  the  ground  that,  in  order 
to  protect  his  own  interest,  he  had  been 
compelled  to  pay  a  sum  of  money  whicl^ 
Ram  Buddun  was  legally  bound  to  pay; 
but  the  plaintiff  had  shown  nothing  of  the 
sort.  Dabee  Pershad  left  two  sons,  who  must 
have  been  his  representatives,  and  there  is 
nothing  to  show  why  Ram  Buddun  should 
have  been  in  any  way  liable  to  satisfy  bis 
uncle's  debts.  As  to  the  other  defendants, 
the  suit  again^  them  is  even  weaker,  for 
the  plaintiff  had  not  purchased  their  rights, 
was  a  stranger  to  them,  and  was  in  no  way 
connected  with  the  payment  of  any 
sum  which  they  might  have  been  compelled 
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to  pay.     I  think,  therefore,  that  the  payment  ' 
was  in  every  sense  voluntary,  and  that  the 
plaintiff  is  not  entitled  to  recover. 

This  case  does  not  at  all  resemble  the  case  of 
Fatima  Khattoon  and  another  against  Maho- 
med J  ban  Cbowdhry  and  another,  decided  by 
the  Jadicial  Committee  of  the  Privy  Council  • 
in  June  last.*  In  that  case,  the  plaintiff  sued, 
and  was  held  to  be  entitled  to  recover  from 
certain  decree-holders,  who  had  improperly 
attached  on  account  of  the  liability  of  a 
third  party  an  estate  to  which  the  plaintiff 
was  entitled,  and,  under  that  pressure,  had  | 
obliged  her  to  pay  a  large  sum  of  money. 

1'he  appeal  is  dismissed  with  costs. 

Miiier^  J.  — I  concur.  It  is  perfectly  clear 
that  the  plaintiff  has  no  right  of  action 
against  the  defendants  in  this  suit.  It  is 
also  perfectly  clear  that  the  plaintiff  was  not 
liable  under  the  decree  obtained  against  the 
defendant  Dabee  Pershad  Singh ;  and  it  was  , 
for  the  plaintiff  to  show,  if  he  wanted  to 
make  the  defendants  liable,  that  there  was 
some  legal  obligation  on  his  part  to  pay  the 
money  which  he  seeks  to  recover.  Whether 
the  plaintiff  could  have  recovered  against  the 
decree-holder  is  a  question  upon  which  it  is 
not  necessary  to  pass  any  opinion.  The 
action,  as  framed,  must  fail. 


The  24th  November  1868. 

Present : 

The-Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Chatwallee  tenures— Commissioner's  power. 

Case  No.  1228  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Patna,  dated 
the  t  ith  February  t868y  reversing  a  decision 
of  ihe  Moonsiff  of  that  District^  dated  the 
j-jth  May  i86j, 

^Lall  Dharee  Roy  (Defendant),  Appellant, 

versus 

Brojo  Lall  Stngh  and  others  (Plaintiffs), 
Respondents. 

Baboo  Onoo/iool  Chunder  Mookerjee  for  Ap- 
pellant. 

Baboo  Unnoda  Pershad  Banerjea  for 
Respondents. 

A  Commissioner  of  Revenue  is  not  warranted  b^r  law, 
on  the  demise  of  a  ghatwai,  to  consider  the  eligibiliU/ 
of  rival  claimants  to  the  tenure  (a  perpetual  and  descend- 

» 

•  See  infra.  Privy  Council,  page  29. 
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ibie  one),  and^  to  reject  the  claims  of  the  natural  heir 
on  considerations  purely  moral,  e.g.,  having^  evinced  a 
want  of  filial  respect  and  dutiful  feeling*  to  hts  father. 

Jackson y  J. — After  hearing  the  argu- 
ments of  the  special  appellant  in  this  case, 
we  took  time  to  consider  oar  judgment. 

It  appears  to  me  that  the  decision  of  the 
Lower  Appellate  Court  was  perfectly  correct, 
and  that  the  ground  taken  in  special  ap- 
peal is  wholly  untenable. 

The  2nd  Section  of  Regulation  XXIX.  of 
1814  declares  that  the  ''ghatwals  and  their 
''descendants  in  perpetuity  shall  be  main- 
"  tained  in  possession  of  the  lands  so  long  as' 
"  they  respectively  pay  the  revenue  at  present 
'*  assessecl  upon  them,  and  they  shall 
"  not  be  liable  to  any  enhancement  of  rent, 
"  so  long  as  they  shall  punctually  discharge 
''the  same,  and  fulfil  the  other  obligations 
"of  their  tenure."  By  this  enactment,  a 
hereditary  tenure  was  secured  to  the  ghat- 
wals  and  their  descendants,  subject  only  to 
the  condition  of  punctual  payment  of  the  rent 
assessed  upon  them  and  fulfilment  of  their 
other  obligations. 

It  has  been  doubtless  the  practice  for  the 
Commissioner,  or  other  authority  acting  on 
the  part  of  Government,  to  enquire  into 
cases  of  alleged  failure  to  perform  the  duty 
of  ghatwal,  or  of  incapacity  to  perform  such 
duty ;  and  although  I  do  not  wish  to  express 
any  decided  opinion  on  the  question,  it  is 
conceivable  that  a  person  who  has  held  the 
office  of  ghatwal  might  be  removed  for  good 
cause,  and  that,  on  removal  from  office,  he 
would  be  incapable  of  holding  the  land.  But, 
in  the  case  before  us,  the  Commissioner  ap- 
pears to  have  exercised  a  power  far  beyond 
what  I  have  just  suggested,  and  for  which 
I  find  no  warrant  of  law  whatever,  that  is  to 
say,  on  the  demise  of  the  ghatwal  the  Com- 
missioner has  thought  himself  at  liberty  to 
consider  the  eligibility  of  rival  claimants, 
and  to  dispose  at  his  pleasure  of  a  perpetual 
and  descendible  tenure,  and  to  have  actually 
rejected  the  claims  of  the  natural  heir  upon 
consideration,  not  of  his  physical  incapacity 
!  to  perform  the  duty  of  ghatwal,  but  on 
purely  moral  considerations,  the  ground 
alleged  being  that  the  heir  had,  on  a  former 
occasion,  evinced  such  a  \yant  of  filial  te- 
spect  and  dutiful  feeling  towards  his  father 
that  the  Commissioner  could  have  no  con- 
fidence in  his  performing  the  duty  of  his 
station. 

I  think  that,  in  coining  to  this  decision, 
;  and  so  withholding  from  the  plaintiff  the 
i  inheritance  to  which  be  was  entitled,  thQ 
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Commissioner  did  an  act  beyond  the  scope 
8f  his  authority,  and  which  the  plaintiff  was 
quite  competent  to  question  by  a  suit  in  the 
Civil  Court.  It  is  clear  that  the  "plaintiff 
was  actually  entitled  to  succeed,  and  conse- 
quently the  suit  was  properly  entertained 
and  correctly  decided. 

The  special  appeal,  therefore,  I  think,  must 
be  dismissed  with  costs. 

Mitier,  J. — I  concur.  A  ghatwallee  tenure 
in  Beerbhoom  is  not  resumable  at  the  mere 
good-will  and  pleasure  of  the  executive 
authorities. 


The  24lh  November  1868.' 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Evidence— Supplementing:  a  case  in  appeal 

Case  No.  85  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  S udder  Ameen  of  Patna, 
dated  the  t  tth  February  1868, 

Velaet  All  Khan  and  others  (Plainliffs), 

Appellants, 

versus 

Matadeen  and  others  (Defendants), 
Respondents, 

Messrs.  G,  C.  Paul  and  R,  E.  Twidale 
and  Moonshee  Mahomed  JTusuf  for  Ap- 
pellants. 

Mr.  C,  Gregory  and  Baboos  Cnnoda  Per- 
shad  Banerjee  and  Onookool  Chunder 
Mookerjee  for  Respondents. 

A  suit  to  recover  money  havinj;  been  commenced 
against  P  and  others,  an  attachment  was  applied 
fur,  and  certain  j^oods,  supposed  to  lie  the  defenoantVs, 
attached  by  order  of  the  Court.  Two  other  persons 
cominf;  forward  and  claim  in^r  the  attached  goods  as  their 
property,  olaintiffs  concluded  them  to  be  partners  with 
the  origfina.!  defendants,  and  made  them  also  defendants. 
The  I^wer  Court  at  the  trial  held  that  the  proof  of  their 
partnership  on  the  part  of  the  plaintiffs  failed. 

Held  in  appeal  that  the  plaintiiTs*  case  could  not  at 
this  stage  be  supplemented  oy  examining  parties  whom 
th^plaintifTs  did  not  think  fit  to  call,  or  by  books  which 
they  did  not  produce,  in  the  Court  below. 

Jackson,  J. — We  do  not  in  this  case  pro- 
pose to  call  upon  the  Counsel  for  the  respond- 
ents. The  circumstances  of  the  case  are 
somewhat  peculiar.  The  suit  was  commenced 
by  the  plainliffs  against  Pallat  Ram  and 
Others,  to  recover  Rs.  1,53,000  due  on  certain 


hoondees.  After  the  suit  had  been  com- 
menced, an  attachment  was  applied  for,  and 
on  that  application  certain  goods  of  the 
defendant,  as  it  was  supposed,  were  attached 
bv  order  of  the  Court.  On  the  attachment 
being  made,  two  other  persons  named  J  acker 
Ram  and  Matadeen  came  forward,  and  al- 
leged that  the  property  attached  belonged 
to  them.  The  ordinary  mode  of  invesligat- 
ing  such  claims  is  stated  in  Section  86  of 
the  Code  of  Civil  Procedure,  and  the  claim 
in  question  ought  to  have  been  disposed  of 
as  there  directed ;  bnt,  under  circumstances 
which  have  not  been  fully  stated  to  os,  the 
plaintiffs,  concluding  that  those  claimants 
were  partners  with  the  original  defendants 
in  the  suit,  and  as  such  were  liable  to  them 
for  the  money  which  is  the  sabject  of  the 
suit,  amended  the  plaint  so  as  to  make  (hose 
claimants  defendants,  and  by  permission  of 
the  Court  they  were  made  defendants  and 
put  in  a  written  statement. 

At  the  trial,  the  right  of  the  plaintiff  to 
recover  the  money  in  suit  was  clearly  made 
out,  and  the  question  most  contested  was  to 
determine  whether  or  not  the  parties  thus 
made  defendants  were  liable  or  not.  Tlie 
Principal  Sudder  Ameen  held  them  not  to 
be  liable,  the  proof  of  their  partnership  011 
the  plaintiffs'  part  failing,  and  the  question 
now  raised  in  appeal  before  us  relates  to  the 
liability  of  those  same  parties. 

Mr.  Paul,  who  appears  for  the  appellant, 
has  urged,  in  the  first  place,  that  the  Princi- 
pal Sudder  Ameen  should  have  given  judg- 
ment against  those  parties  on  the  record  as 
it  stands,  because  he  says  that,  although  tlie 
plaintiffs  may  not  have  given  the  strongest 
proof  of  their  allegation  as  to  the  defend- 
ants' partnership,  yet,  in  the  nature  of  things, 
it  was  hardly  possible  that  it  could  be  other- 
wise ;  and,  further,  the  defendants'  alleviations 
and  the  evidence  which  they  offered  in  sup- 
port of  those  allegations,  ought  to  have  been 
taken  into  consideration,  and  the  clear  failure 
of  the  defendants  to  prove  what  they  alleged 
ought  to  have  been  received  as  supporting 
the  case  of  the  plaintiff.     Mr.  Paul's  further 
contention  was  that,   if  the  Court  was  not 
with  him  in  respect  of  the  view  which  ooght 
to  have  been   taken  of  the  evidence  as  it 
stands,  yet  that  materials  for  coming  \o  a 
right  decision  existed,  of  which,  in  the  in- 
terests of  justice,  further  use  ought  to  have 
been  made,  namely,  that  the  parties  ought  to 
have  been  called  by  order  of  the  Court, 
and  the  jchata- books. brought  into  Court  and 
examined. 
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I  think  *that  it  is  quite  clear  that  the 
plaintiffs  did  fail  in  giving  the  requifed  proof 
of  the  defendants'  liability,  and.  I  also  think 
.  that,  although  the  statement  of  the  defend- 
ants Jacker  Ram  and  Matadeen  may  justify 
a  certain  amount  of  suspicion,  yet  that  the 
partial  failure  of  their  case  is  not  sufficient 
to  establish  that  of  the  plaintiff.  It  seems  to 
me  that  the  issue  of  the  defendants'  liability 
is  one  whieh  the  plaintiffs  wer%  called  upon 
to  prove  affirmatively ;  and  as  to  the  conten- 
tion that  we  ought,  in  this  stage  of  the  pro- 
ceedings, to  supplement  the  plaintiffs'  case 
by  examining  the  parties  whom  they  did 
not  think  fit  to  call  in  the  Court  below,  and 
by  calling  for  the  books,  that  seems  to  me  a 
course  we  are  not  called  to  take,  and  under 
the  circumstance  ought  not  to  take.  We 
are  not  dealing  with  parties  who  are  likely 
to  have  been  ill-advised,  or  who,  at  any  rale, 
had  not  access,  if  they  had  chosen,  to  the 
best  possible  advice.  We  are  dealing  with 
persons  who  are  both  wealthy  and  well 
versed  in  litigation,  and  I  think  that  we  may 
fairly  infer  that  the  parties,  where  they  have 
abstained  from  calling  any  witness  or  re- 
qairing  the  production  of  any  document 
which  had  any  real  bearing  on  the  case,  did 
so  for  excellent  reasons. 

The  Court  which  tries  the  suit  is  not 
competent  to  call  any  witness  at  its  pleasure, 
but  it  may  examine  on  its  own  motion  the 
parties  to  the  suit,  and  it  may  also  examine 
persons  who  are  present  in  the  Court.  Per- 
haps, under  the  provisions  contained  in  Sec- 
tion 166  of  the  Code,  the  Court  might  have 
called  Rampersad  who  gave  a  written  state- 
ment in  this  case,  and  also  Pallat  Ra:n  who 
was  a  nominal  defendant ;  but  consider- 
ing that  these  persons  were  merely  for- 
mal parties  to  the  suit,  and  that  at  presen: 
the  real  question  at  issue  is  between  the 
plaintiffs  and  the  defendants  Jacker  Ram 
and  Matadeen,  we  cannot  say  it  would  have 
been  the  exercise  of  a  wise  discretion  in  the 
('ourt  below  to  call  and  examine  either  the 
respondent  Rampersad,  who,  it  appears  to 
have  thought,  was  in  collusion  with  the 
plaintiff,  or  Pallat  Ram,  who  appears  to  have 
given  in  no  written  statement.  Certainly,  no 
application  of  this  sort  was  made  by  the 
plaintiff;  and  although  the  suggestion  is  now 
made  by  the  learned  Counsel  who  appears 
for  the  plaintiff-appellant,  I  <}o  not  consider 
that  the  plaintiff  can  be  allowed  to  make  a 
fresh  or  a  further  case  in  the  Appellate 
Court.  And  my  reluctance  to  all^w  such 
action  in  this  case  is  increased  by  the  cir- 
cumstances under  which  the  two  respondents 


Jacker  Ram  and  Matadeen  came  into  the 
suit.  They  were  not  originally  defendants, 
and  the  plaintiffs  appear  to  have  been  wholly 
unaware  that  they  were  dealing  with  th^, 
and  although  the  circumstance  would  not 
operate  against  their  liability,  if  the  suit  had 
been  originally  framed  against  them  as  de- 
fendants, rt  does,  I  think,  make  considerable 
difference  in  the  course  which  the  Court  is 
called  upon  to  take,  or  to  permit  to  be  taken, 
against  them,  when  we  find  that  they  were 
brought  in  as  if  to  relieve  the  plaintiffs  from 
the  embarrassment  in  which  they  found  them- 
selves involved  as  the  consequence  of  at- 
taching property  belonging  to  persons  other 
than  the  defendants. 

For  these  reasons,  we  think  that  we  ought 
not  to  disturb  the  decision  of  the  Court 
below,  but  that  this  appeal  should  be  dis- 
missed with  costs. 


The  25th  November  1868. 

Present :  • 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Jurisdiction— Horticultural  cultivation— Res  ad- 
judicata—Admission. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Hooghlyy  dated  the  31st  De- 
cember i86y,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  13th  June  i86y. 

Case  No.  789  of  1868  under  Act  X.  of  1859. 

Koylash  Chunder  Roy  and  others  (Plaintiffs), 

Appellants, 

versus  , 

Heera  Lall  Seal  and  others  (Defendants), 

Respondents. 

Baboos  Hem  Chunder  Banerjee  and    Vmbica 
Churn  Bose  for  Appellants. 

Messrs.  Mackenzie  and  R.  T.  Allan  and 
Baboo  Ashootosh  Dhur  for  Respondents. 

Case  No.  902  of  1868  under  Act  X.  of  1859. 

Fukeer  Chand  Ghose  (Plaintiff),  Appellant, 

versus 

Heera  Lall  Seal  and  others  (Defendants), 

Respondents, 

Baboos  Hem  Chunder  Banerjee,  Vmbica 
Churn  Bosi,  and  Bhyrub  Churn  Baner- 

jee  for  Appellant. 
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J^tessrs.   Mackenzie  and  J?.   T,   Allan   and  I 
J9<i^(7(?  Ashoo/osk  Dhur  for  Respondents.      ' 

In  a  special  appeal  from  the  decision  of  a  Zillah 
lu4<re.  confirminjf  the  decision  of  a  Deputy  Collector,  m 
a  suit  for  a  kubooleut  at  an  enhanced  rate  of  rent,  where- 
in  the  High  Court  found  that  the  land  was  onffinaHy 
taken  for  horticultural  cultivation,  it  refused  to  open  the 
question  of  jurisdiction  which  had  not  been  raised 
below. 

Where  no  issue  was  raised  in  former  suits  as  regards 
certain  pottahs  filed  in  those  suits,  the  bona  fides  of  such 
pottahs  cannot  be  regarded  as  a  res  adjudicata. 

Yet  where  the  pottahs  (about  half  a  century  old)  were 
put  forward  in  suits  (quarter  of  a  century  ago)  to  which 
the  represcntativcsjof  the  present  litigants  were  parties, 
and  no  objection  was  raised  by  the  representatives  of 
the  present  plaintiffs  then,  or  has  been  raised  since,  their 
conduct  was  held  to  amount  to  an  admission  of,  or 
acquiescence  in,  the  bona  fides  of  the  pottahs. 

Kemp,  7.— These  two  cases  were  taken 
up  together,  and  were  very  fully  and  ably 
argued  on  both  sides.  As  very  important 
points  arise  in  the  case,  we  took  time  to  con- 
sider the  judgment  which  we  now  proceed  to 
deliver. 

The  plaintiffs  sue  to  obtain  from  the  defend- 
ants a  kubooleut  at  an  enhanced  rate.  The 
defendants  pleaded  that  the  lands  were  pro- 
tected from  enhancement  by  their  pottahs. 
Both  Courts  have  dismissed  the  plaintiffs' 
suits.  The  Judge's  decision  is  entirely 
based  upon  two  decisions  passed  in  the  years 
1842  and  1844,  which  the  Judge  holds  to 
have  decided  finally  that  these  pottahs  pro- 
tected the  tenure  of  the  defendants  from 
further  enhancement.  The  Judge,  there- 
fore, treating  the  question  as  res  adjudicata, 
has  confirmed  the  decision  of  the  first  Court 
dismissing  the  plaintiffs'  suit. 

Mr.  Allan  for  the  respondents  took  up 
a  preliminary  objection  that  the  present  suit 
was  not  cognizable,  in  a  Revenue  Court, 
and,  in  support  of  his  argument,  he  referred 
us  to  two  decisions,  one  published  in  Volume 
IX.,  Weekly  Reporter,  dated  the  nth  May 
1868,  Ranee  Shurno  Moyee  versus  the 
Reverend  C.  Blumhardt,  decided  by  Justices 
Phear  and  Hobbouse,  and  another  published 
in  Volume  VIII.,  Weekly  Reporter,  Kalee 
Kishen  Biswas  versus  Sreemuity  Jankee, 
dated  the  24th  July  1867,  Justices  Bayley 
and  Phear.  This  plea  was  not  taken  below ; 
and  as  it  is  one  that  will  lead,  if  allowed,  to 
further  litigation  between  the  parties,  and 
put  them  to  further  expense,  it  behoves  the 
Court  10  consider  very  carefully  whether 
the  cognizance  of  the  Revenue  Courts  is 
really  barred  or  not. 

In  the  case  published  in  Volume  IX.,  the 
land  was  taken  for  the  specific  purpose  of 


building  a  church.    In  the  case  published 
in  Volume  Vlll.  the  land  was  taken  for  die 
specific  purpose  of  constructing  a  "basha- 
baree  "  or  lodging-house.    The  quantity  of 
land   granted  in  the  latter   case  was  «ry 
small,  and  the  Judges  in  that- case  decided 
that  the  main  object  of  taking  the  lease  was 
to  construct  a  dwelling-house  on  the  land; 
and  that  the  cultivation  of  the  soil  (if  any) 
was   entirely   subordinate   to   that  purpose. 
In   the   first   decision    quoted,   the  Judges 
laid    great    stress   upon   the   acknowledged 
purpose    for   which    the    land    was  leased, 
namely,   the   building  of   a  church  and  a 
school  in  the  church-compound.     In  the  pre- 
sent case,  the  original  purposes  for  which  the 
lands  were  taken  differ  materially  from  the 
purposes  for  which  the  lands  were  taker*  in  the 
cases  just  referred  to.      It  appears  thai  these 
lands  were  originally  taken  by  Mr.  Brighi- 
man  under  four  pottahs,  dated  respectively 
the  6th  of  Srabun  1 221,  the  22nd  of  Bhadro 
1222,  the  and  of  Pons   1226,   and  9ih  of 
Aughran   1223.     The  first  poltah  was  for  a 
small  piece  of  land,  and  was  taken  for  the 
purpose  of  making  a  garden.     In  the  next 
year,  or  in  Bhadro.  a  funher  piece  of  land 
was  taken  for  the  purpose  of  building  a  house 
and  for  a  garden  also ;  and  the  two  laucr 
pottahs  of  1223  and  1226  were  taken,  we 
infer  for  the  same  purpose,  that  is,  for  a  gar- 
den, although  the  pottahs  thenaselves  do  not 
specifically  state  for  what  purpose  the  land 
was  taken.    We  say  we  infer  that  these  two 
latter    pottahs    were   uken   for   a  garden, 
because- there   is  a  stipulation  in  the  poi- 
tahs  that  the  lessee,  and  not  the  lessor,  was  to 
pay  the  Chowkeedar's  wages  to  watch  the 
garden.     The  total  area  covered  by  these 
pottahs  is  60  beegahs  1 5  cottahs.     Now,  n 
can  hardly  be  sjiid  that  this  land,  which  was 
originally  Uken  for  horticultural  cuUivatioD. 
is  entirely  subordinate  to  the  houst  which 
was  erected  on  it.     We  therefore  think  that 
on  the  question  of  jurisdiction,  taking  wUj 
consideration  that  this  point  was  not  raised 
below,  and  that  to  open  it  now  would  be  tj 
bring  upon  the  parties  further  litigation  and 
expense,  and,  lastly,  taking  into  consideia- 
tion  that  the  facts  disclosed  in  these  deciswos 
do  not  in  all  respects  tally  with  the  facts  dis- 
closed  in  the  present  case,  and  that  these  deci- 
sions, have   not   hitherto  been  followed  by 
other  Benches,  we  overrule  the  prelitninao' 
objection,  and  ^proceed  to  try  the  appeal  on 
the  other  points  raised. 

The  first  point  raised  by  Baboo  titm 
Chunde??  Banerjee  for  the  appellants  was 
that  the  fudge  has  based  his  decision  enurr 
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ly  upon  the  two  decisions  of  1842  and  1844, 
taking  these  decisions  as  res  adjudicala ;  and 
as  the  Jodge  has,  as  alleged  by  the  Baboo, 
not  taken  any  evidence  as  to  the  bona  fides 
of  these  four  pottahs,  the  pleader  has  press- 
ed us  to  remand  the  case  in  order  that  the 
appellant  may  have  an  opportunity  of  ad- 
ducing evidence  to  show  that  these  pottahs 
are  not  genuine. 

We  are  of  opinion  that  the  Judge  was 
wrong  in  treating  these  decisions  as  res  ad- 
judicala. In  one  case,  Modhoo  Soodun  was 
the  plaintiff,  and  Livingstone,  the  origin- 
al lessee  under  the  pottahs,  was  the  defend- 
ant. In  the  other  suit,  Livingstone  was  the 
plaintiff  and  a  ryot  subordinate  to  him  was 
the  defendant. 

In  the  first  suit,  in  which  Modhoo  Soodun 
was  plaintiff,  be  alleged  that  he  held  8  bee- 
ghas  under  a  pottah  from  the  predecessors 
of  the  plaintiffs  in  this  case,  and  that  Living- 
stone in  collusion  with  the  zemindar  had 
dispossessed  bim,  Modhoo  Soodun,  of  4  bee- 
ghas  out  of  those  8  beegahs.  The  defence 
of  Livingstone  was  that  the  lands  claimed 
formed  part  of  the  land  leased  to  him  under 
the  four  pottahs  which  are  now  under  con- 
sideration. The  predecessors  of  the  present 
plaintiffs  supported  the  claim  of  Modhoo  Soo- 
dun. Livingstone,  in  support  of  his  defence, 
filed  these  very  four  pottahs,  and  the  suit  of 
Modhoo  Soodun  was  dismissed  on  the 
ground  that  he  has  failed  to  prove  that  Liv- 
ingstone had  dispossessed  bim  of  the  4  bee- 
gahs and  that  the  land  formed  part  of  the 
holding  of  Livingstone.  *  In  that  case,  no  issue 
was  raised  as  to  the  bona  fides  of  the  four  pot- 
tahs, tbe  subject  of  the  present  suit,  and  there 
was  no  decision  as  between  Livingstone  and 
the  present  plaintiffs  on  the  question  of  the 
the  bona  fides  of  these  pottahs. 

In  the  other  suit,  in  which  Livingstone 
was  plaintiff,  the  suit  was  to  eject  a  ryot  on 
the  ground  that,  on  the  terms  of  that  ryot's 
knbooleut,  he  was  liable  to  ejectment.  The 
decision  in  that  suit  turned  entirely  upon  the 
question  whether,  under  the'  terms  of  the  ku- 
booleut,  the  ryot  was  liable  to  ejectment  or 
tK)t.  In  that  suit,  Mr.  Livingstone  obtained 
a  decree,  but  no  issue  was  raised  nor  was 
any  decision  come  to  with  reference  to  the 
hona  fides  of  these  four  pottahs. 

We,  therefore,  think  that  the  Judge  was 
wrong  in  law  in  holding  that  the  question 
of  the  bona  fides  of  these  pottahs  vas  finally 
determined  bv  these  decisions. 


We  now  come  to  the  question  whether  we 
ought  to  remand  this  case  to  enable  th^ 
appellants  to  adduce  evidence  to  show  that 
these  pottahs  are  not  bond  fide.  On  this 
point,  after  due  consideration,  we  think  ^ve 
should  be  wrong  in  remanding  this  suit,  for 
although  the  two  decisions  of  1842  and  1844 
are  not  res  adjudicala^  we  think  that  the  con- 
duct of  the  predecessors  of  the  plaintiffs  in 
those  suits  was  such  as  to  amount  to  an  ad- 
mission or  acquiescence  on  their  part  in  the 
bona  fides  of  these  pottahs. 

One  of  the  plaintiffs  in  this  suit,  or  the 
Banerjee   plaintiff,   was   represented   in   the 
suit  of  Modhoo  Soodun,  and  the  father  of 
the   present   Banerjee   plaintiff,  or  Wooma 
Churn  Banerjee,  who  was  then  a  servant  of 
Mr.    Livingstone,    took     back     these    very 
pottahs  from  the  file  of  the  Civil  Court  and 
gave  a  receipt  for  the  same.     This  fact  is 
clear  on  the  endorsement  on  the  back  of  the 
pottahs.     Further,   in   the   suit  of  Modhoo 
Soodun,  the  answer  of  the  Banerjee  defend- 
ant was  to  the  effect,  not  that  Mr.  Living- 
stone was  not  holding  under  these  pottahs, 
but,  on  the  admission  that  though  he  did 
hold  under  thesQ>  pottahs,  the  lands  claimed 
by  Modhoo  Soodun  did  not  form  a  portion 
of  the  lands  covered  by  the  poUahs  of  I\Ir. 
Livingstone.     Two    of    these    pottahs     are 
more  than  half  a  century  old,  and  the  re- 
maining two  very  nearly  half  a  century,  and 
in  two  suits  of  a  quarter  of  a  century  ago 
these  pottahs  were  filed,  and  the  answer  of 
the  Banerjee  defendant  in  the  suit  of  Modhoo 
Soodun   was   filed    subsequent   to  the  date 
upon   which   these   pottahs   were    filed.     It 
cannot,  therefore,  be  said  that  he  had  not 
an    opportunity    of    questioning    then    and 
there  the  bona  fides  of  these  pottahs.     These 
pottahs  have  passed,  first  from  Mr.  Bright- 
man  to  Dinonath  Mullick  by  a  formal  deed 
of   sale    drawn   up   in   the   English   form  ; 
secondly,  from  Dinonath  Mullick  to  Living- 
stone and  Co.  ;  and  lastly,  from  Livingstone 
and   Co.   to   the   present  defendants.     The 
plaintiffs  or  their  predecessors  have  stood 
by  and  allowed  valuable  buildings  and  dock- 
yards to  be  constructed  on  these  lands,  and 
now  after  the  lapse  of  half  a  century  when  it 
is  impossible  to  expect  that  the  defendSnts 
can  be  able  to  bring  witnesses  to  attest  these 
I  pottahs,  the  plaintiffs  question  the  bona  fides 
of  these  pottahs. 

In  special  appeal  it  is  not  very  distinctly 
slated  that  the  judge  refused  to  take  evidence, 
nor  do  we  think  that  if  such  evidence 
had  been  pressed  upon  the  judge,  he  would 
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have  refused  to  receive  it.  At  all  events, 
Ihere  is  nothing  on  the  record  which  has 
been  shown  lo  us  to  prove  that  the  Judge 
did  refuse  to  receive  this  evidence.  We, 
ihftefore,  do  not  ihink  it  necessary  to  remand 
this  case  for  further  evidence. 

We  now  come  to  the  last  point  taken  in 
appeal,  namely,  the  terms  of  the  pottah  ; 
whether  under  the  terms  of  the  pottah,  the 
lands  covered  by  them  are  liable  to  enhance- 
ment or  not.  It  is  contended  for  the  special 
appellants  that  these  pottahs  are  not  mokur- 
ruree  pottahs,  and  that  there  is  nothing  in 
the  terms  of  the  pottahs  which  fixes  the  rate 
of  rent  to  be  paid.  On  the  other  hand,  it 
"  has  been  urged  for  the  defendants,  special 
respondents,  that  although  the  word  mokur- 
ruree  does  not  occur  in  the  pottahs,  it  was 
not  absolutely  necessary  that  any  formal 
wor()s  should  be  used  in  conveying  a  right 
to  hold  at  a  fixed  rate,  and  in  support 
of  this  contention,  a  decision  of  this  Court 
published  in  Volume  VII.  Weekly  Reporter, 
page  394,  dated  i5lh  April  1867,  Unnoda 
Pershad  Banerjee,  plaintiff,  versus  Chunder 
.Sekhur  Deb,  defendant,  decided  by  Justices 
Selon-Karr  and  Glover,  hts  been  quoted. 
Now  it  is  clear  from  the  terms  of  these 
pottahs,  that  they  were  not  ordinary  pottahs, 
such  as  are  taken  by  ryots  for  cultivating 
purposes  ;  they  were  taken  for  building 
and  horticultural  purposes,  and  the  lands 
were  to  be  enjoyed  by  the  lessee  and  his 
sons  and  their  ^ons'  sons  for  ever.  Under 
these  pottahs,  the  original  lessee  and  the 
various  parties  who  have  derived  title  from 
him  have  held  for  half  a  century,  paying  the 
rent  stated  in  the  pottahs.  They  have  been 
allowed,  on  the  faith  of  these  pottahs,  to 
expend  large  sums  of  money  in  constructing 
buildings  and  dockyards,  and  therefore  tak- 
ing into  consideration  the  nature  of  the 
leases,  the  position  of  the  parties,  and  the 
circumstances  under  which  the  contract  was 
originally  made,  we  cannot,  silting  in  special 
appeal,  say  that  the  Judge  has  placed  on 
the  pottahs  a  construction  which  they  can- 
not legally  bear.  For  the  above  reasons, 
we  confirm  the  decision  of  the  Judge  and 
disjniss  these  special  appeals  with  costs  and 
interest. 

Jackson,  J. — I  quite  concur  in  the  orders 
which  my  learned  colleague  would  pass  in 
these  appeals,  and  also  in  the  grounds  upon 
w^hich  he  would  pass  those  orders.  There  is 
one  point,  however,  upon  which  I  would  go 


somewhat  further  than   he    docs;   that  i.s 
on   the   question   as  to  whether  the  Judge 
decided  these  points  solely  as  res  adjudk^Ui 
or  whether  be  did  not  also  look  to  the  con(hict 
of   the   parties.     My  impression   is  lh.il  he 
wrongly    used    the    words    res    adjudima. 
There  can  be  no  doubt  that  no  issue  wa«» 
raised   as  regards  these  pottahs  in  former 
litigations  and  no  adjudication  was  made  re- 
garding them,  and  therefore  the  question  of 
their  genuineness  was  not  a  res  adjudicaia. 
The  Judge,  however,  seems  to  consider  them 
res  adjudicaia,  because  they  were  put  forirard 
in  suits  to  which  both  the  representatives  of 
the  present  parties  were  parlies,  and  because 
no  objection  was  then  raised  by  the  represeot- 
atives  of  the  present  plaintiffs,  and  because 
from  that  time  to  this  no  objection  has  ev^er 
been  raised  by  them.     This,  of  course,  is  not 
res  adJudicalGy  but  it  is  in  my  opinion  final 
and  conclusive  evidence  of  the  genuineness 
of  these  pottahs.    The  plaintiffs'  aocestors 
at  that  time  knew  of  these  pottahs,  saw  these 
pottahs,  and  made  no  objections  to  these 
pottahs.     They  had  a  far  better  opportanitj 
of    knowing    whether    these    pottahs    were 
genuine  than  their  descendants  a  quarter  of 
a  century  afterwards. 

Under  these  circumstances,  I  think  that 
it  was  quite  right  of  the  Judge  to  decide 
that  these  acts,  and  the  silence  and  acquies- 
cence of  the  plaintiffs  and  their  representatives 
for  half  a  century  in  the  possession  6f  ihe 
defendants  under  these  pottahs,  was  conduct 
of  that  description  which  precludes  them 
from  now  making  and  raising  any  objections 
to  the  pottahs.  They  have  stood  by  and 
have  allowed  the  defendants  to  purchase  the 
grounds  and  to  er^ct  valuable  buildings  on 
these  grounds  on  the  faith  of  the  pottahs. 
and  it  appears  to^e  that  it  would  be  allowing 
the  plaintiffs  to  act  fraudulently  to  permit 
them  no\Y!  to  come  forward  and  impugn  their 
o^enuineness. 
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The  26th  November  1868. 

Present: 

The  Ilon'ble  Sir  Barnes  Peacock,  A^/.,  Chief 
yusiice,  and  the  Ilon'ble  Dwarkanath 
Milter,  Judge, 

Kubooleut— Landlord  and  tenant—Trespasser. 

Case  No.  1337  of  1868. 

Special  Appeal  from  a  decision  passed  by 
ihe  yudge  of  Chiliagong,  dated  the  jrd 
March  ,i868y  reversing  a  decision  of  the 
Deputy  Collector  0/  that  District,  dated 
ihe  gth  August  iSSy, 

Mohunt  Jalha  (Defendant),  Appellant, 

versus 


Koylash  Chunder  Dey  (PlaintiflF), 
Respondent. 

Baboo  Gopeenath  Mookerjee  for  Appellant. 
Mr,  R,  T.  Allan  for  Respondent. 

A  landlord  cannot  compel  every  trespasser  upon  his 
land  to  execute  a  kubooleut;  he  is  entitled  to  a  kuboo- 
leut  only  from  his  tenants. 

Peacock,  C.  J. — The  plaintiff  is  not  en- 
tilled  to  compel  the  defendant  to  execute  a  ku- 
boolear  unless  he  shows  that  the  relationship 
of  landlord  and  tenant  existed  between  them. 
A  person  cannot  compel  every  trespasser 
upon  his  land  to  execute  a  kubooleut  and 
to  become  his  tenant.  The  defendant 
denied  that  such  relationship  existed,  and  it 
was  no  part  of  the  plaintiff's  case  that  it 
did.  It  would  be  useless  for  us  to  remand 
the  case  unless  there  is  some  evidence  to 
warrant  the  Judge  in  finding  that  that  rela- 
tionship did  exist.*  There  is  no  such  evi- 
dence on  the  record,  and  the  decision  of  the 
Judge  is,  therefore,  reversed  with  costs  in  the 
Lower  Appellate  Court  and  in  this  appeal, 
and  the  decision  of  the  first  Court  dismissing 
the  plaintiCTs  suit  is  affirmed. 


The  26th  November  1868. 
Present : 

The  Hon^le  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Bond — Consideration-money— Onus  proband!. 

Case  No.  78  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  8th 
February  i86S. 

Rughoonath  Doss  (Plaintiff),  Appellant, 


versus- 

Luchmee  Narain  Singh  (Defendant), 
Respondent, 

Mr.  G,  C,  Paul  and  Baboo  Rajendronath 
Bose  for  Appellant. 

No  one  for  Respondent. 

In  a  suit  on  a  bond  which  recites  receipt  of  money 
and  which  defendant  admits  having  executed,  a  prima- 
facie  case  arises  which  defendant  must  rebut  by  giving 
evidence  that  the  muney  is  not  due. 

Jackson,  J,— It  appears  to  us  that  the 
judgment  originally  given  by  the  Judge  in 
this  case  was  right,  and  that  his  decision 
subsequently  come  to  on  review  was  errone- 
ous. 

The  execution  of  the  bond  in  this  case 
was  admitted,  but  the  defence  set  up  was 
that,  notwithstanding  such  execution,  in 
fact,  no  consideration  had  passed,  and  that  no 
money  was  due  to  the  plaintiff,  that  the  recit- 
als in  the  bond  were  untrue,  and  that  the 
plaintiff's  claim  was  untenable.  • 

The  Judge  in  his  decision  made  on  re- 
view observes  that  "  there  is  no  proof  what- 
"ever  before  the  Court  that  any  considera- 
"tion  passed  between  the  plaintiff  and  de- 
"fcndant;"   and   again—"  The  defendant 
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*'  having  acknowledged  the  execution,  his 
•'allegation  of  finding  put  afterwards  that 
"the  money  is  money  due  to  him  or  to  his 
"  mother,  is  a  distinct  averment,  which 
**  must  be  proved  by  him,  and  not  by  plaint- 
*'iS." 

The  decisions  upon  the  question  which 
arises  in  this  case  are  somewhat  conflicting, 
and  if  the  facts  were  otherwise  than  they 
actually  are,  it  would  have  been  necessary 
for  us  to  submit  the  case  to  a  Full  Bench, 
for  while  there  are  decisions  (one  of  which 
is  to  be  found  in  IMarsball's  Reports,  p.  27) 
showing  that  in  circumstances  like  those 
of  the  present  case  the  onus  of  proof  lies  on 
the  defendant,  there  are  also  other  cases 
(such  as  in  V.  Weekly  Reporter,  page  203, 
and.  Sutherland's  Reports,  1864,  page  197) 
which  appear  to  throw  on  the  plaintiff  the 
burden  of  proving  that  consideration  passed, 
notwithstanding  the  defendant  admits  the 
bond. 

If  we  admit  that,  on  the  circumstances  of 
the  case,  it  was  for  the  plaintiff  to  prove  the 
consideration,  it  appears  to  me  that  the 
plaintiff  has  discharged  himself  of  that  bur- 
den. The  admission  of  the  defendant  with 
regard  to  the  bond  is  unquestionably  evi- 
dence against  him ;  but,  in  addition  to  that, 
witnesses  have  been  called,  who  depose  ge- 
nerally, not  only  to  the  execution  of  the  bond, 
but  also  to  the  fact  of  an  outstanding  ac- 
count between  plaintiff  and  defendant  on 
which  money  was  due  to  the  plaintiff. 

It  is  not  quite  clear  what  the  Judge  meant 
by  saying  "there  is  no  proof  before  the 
Court  that  any  consideration  passed  between 
the  plaintiff  and  the  defendant." 

It  is  not  alleged  in  the  plaint  that  money 
was  paid  to  the  defendant  at  the  time  of  the 
execution  of  the  bond,  and  consequently 
there  could  not  be  proof  of  any  consideration 
passing  at  that  time.  I  'myself  should  be 
inclined  to  hold  that,  when  the  defendant 
admits  the  execution  of  the  bond,  and  the 
bond  expressly  recites  that  he  had  received 
the  money  which  he  therein  promised  to 
pay,  a  * primd-facit  case  arises  which  the 
defendant  must  rebut  by  giving  some  evi- 
de%ce,  that,  in  fact,  the  money  was  not  due. 
The  present  case  appears  to  be  one  in  which 
that  obligation  especially  lay  on  the  defend- 
ant. His  statement  is  that,  before  executing 
the  bond,  he  was  convinced  that  nothing 
was  due  to  the  plaintiff,  and  yet  with  his 
eyes  open  he  executed  the  bond  admitting 
his  own  indebtedness. 


i  It  is  difficult  to  see  how  the  Court  could 
i  willingly  entertain  such  a  defence  at  all: 
'  but  at  least  it  is  a  defence  so  peculiar  in  i(> 
'  nature  as  to  demand  very  special  proof  from 
the  defendant. 

The  decision  appealed  from  must  be  re- 
versed, and  the  original  judgment  must  be 
restored  with  costs. 

Glover,  J, — I  concur. 


The  26ih  November  i868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Mokurrureedar—Sab-tenures— Rights  of  occb- 

pancy. 

Cases  Nos.  1355  and  1356  of  1868. 

Special  Appeals  from  a  decision  passed  by 
the  Second  Principal  S udder  Ameen  0/ 
Hooghly^  dated  the  t^th  February  1S68, 
affirming  a  decision  of  the  Moonsiff  f*/ 
Sulkea,  dated  the  2tsl  September  186'^, 

Koylash  Chunder  Biswas  and  another 
(Defendants),  AppellantSy 

versus 

Biressuree  Dossee  (Plaintiff),  Respondtnl, 

Baboos  Ashootosh  Dhur  and  Oopendwr 
Chunder  Bose  for  Appellants. 

Baboos  Hem  Chunder  Banerjet  and  Bhyruh 
Chunder  Banerjee  for  Respondent. 

When  a  mokurrureedar  resigns  his  tenure,  the  dur* 
mokurrurees  created  by  him  come  to  an  end  ;  but  the 
position  of  ryots  holding  rights  of  occupancy  is  not 
affected  by  the  extinction  of  either  the  tenure  or  Che 
under-tenures. 

Kemp,  J. — These  two  appeals  are  from 
the  same  decision,  one  being  preferred  by 
the  ryot  Permanund  Bagdee,  and  the  other 
by  the  intervenor  Koylash  Chunder  Biswas. 

The  plaintiff's  allegation  is  that  her  bos- 
band,  in  a  suit  for  enhancement  against  Ai)und 
Chunder  Ghose,  obtained  a  decree  on  the 
i7ih  of  May  1861.  This  decree  was  con- 
firmed by  this  Court  in  special  appeal,  the 
Court  observing  that,  as  the  suit  for  enbance- 
ment  had  been  brought  before  Act  X.  came 
into  operation,  the  plea  of  the  ryot  (defeadani) 
Anund  Chunder  Ghose  that  he  had  laid  out 
money  in  improving  the  land  could  not  be 
attended  to.  Subsequemly,  the  plaictiff^ 
husband  sued  e,\nund  Chunder  Ghose  for 
arrears  of  rent  at  an  enhanced  rate,  when, 
on  the  1 8th  of  Assar  1370,  Annnd  Chunder 
Ghose  rftsigned  his  tenure,  not  being  able 
to  pay  the  enhanced  jumma  with  reference 
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to  the  jumma  receivable  by  him  from  the 
dar-mokurrureedars.  We  may  here  state 
that  the  jumma  payable  by  Anund  Chander 
Ghose  to  the  plaintiff's  husband  was  7  rupees, 
and  that  receivable  by  Anund  Chunder 
Ghose  from  Koylash  Chunder  Mitter,  the 
dur-mokurrureedar,  39  rupees.  When  the 
jamma  of  Anund  Chunder  Ghose  was 
raised  to  ^2  rupees,  and  he  only  received  39 
rupees  from  his  lessee,  he  threw  up  his  hold- 
ing. The  plaintiff  now  sues  Permanund 
Bagdee  for  khas  possession  of  3^  cottahs 
of  land. 

Permanund  answers  to  this  effect,  that 
he  is  not  a  ryot  of  the  plaintiff,  or  of  the 
pIaiBtiff*s  husband;  that  he  is  a  ryot  of 
Koylash  Chunder  Biswas ;  and  that  Koylash 
Chander  ought  to  have  been  made  a  party  to 
the  suit.  Koylash  Chunder  then  intervened, 
and  was  made  a  party  to  the  suit.  Permanund 
Bagdee  filed  his  pottah,  which  was  dated  in 
the  year  1252,  and  dakhilahs  which  showed 
payments  pf  rent  at  the  jumma  fixed  in  that 
pottah  to  his  lessor  Koylash  Chunder 
Biswas,  from  1252,  or  upwards  of  20  years 
prior  to  suit.  Koylash  Chunder  filed  his 
pottah,  dated  the  29th  of  Cheyt  1231,  which 
he  obtained  from  the  descendant  of  Anftnd 
Chunder  Ghose;  he  also  filed  dakhilahs 
from  1251.  Both  the  Lower  Courts  have 
decreed  the  plaintiff's  suit,  and  given  her 
khas  possession  ejecting  Permanund  Bagdee, 
holding  that,  on  the  resignation  by  Anund 
Chunder  Ghose  of  the  mokurruree,  all  the 
subordinate  tenures,  as  a  matter  of  course, 
fell  with  the  mokurruree,  and  that  the 
plaintiff,  the  zemindar,  was  entitled  to 
direct  possession.  The  Courts  below  observ- 
ed that,  if  this  were  not  the  law,  the  mokur- 
rureedar,  whose  mokurruree  might  subse- 
quently be  set  aside  on  the  suit  of  a  zemin- 
dar, could  create  under-tenures  to  the  ruin  of 
the  zenSindar. 

In  this  case,  the  zemindar,  even  supposing 
the  sub-tenures  were  allowed  to  continue, 
would  not  be  a  loser;  on  the  contrary, 
instead  of  receiving  7  rupees  from  Anund 
Chunder  Ghose,  he  would  receive  39  rupees 
from  Koylash  Chunder.  It  is  very  clear, 
in  this  case,  that  the  alleged  mokurruree 
pottah  of  Anund  Chunder  Ghose  was  set 
aside  by  the  <)ecision  which  was  confirmed 
in  special  appeal,  and  that  the  tenure  held 
by  him  was  enhanced,  andnthat  he  threw 
it  up. 

When  Anund  Chunder  Ghose's  mokur- 
ruree was  declared  to  be  invalid,  *and  he 
resigned  any  rights  that  be  had  in  the  tenure,  \ 
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the  dur-mokurruree  of  Koylash  Chunder 
Mitter  came  to  an  end ;  but  the  position  of 
Permanund  Bagdee  is  a  very  different  one. 
His  position  as  a  ryot  with  right  of  occupancy 
is,  in  our  opinion,  not  affected  by  the  resigna- 
tion of  Anund  Chunder,  nor  by  the  ex- 
tinction of  the  dur-mokurruree  of  Koylash 
Chunder.  Looking  to  the  dates  of  the 
pottahs  of  Anund  Chunder,  Koylash 
Chunder,  and  Permanund,  it  is  very  clear 
that  these  lands  were  not  really  occupied 
by  either  Anund  Chunder  or  Koylash 
Chunder,  but  that  they  were  leased  out  to 
ryots,  amongst  whpm  is  Permanund 
Bagdee,  for  building  purposes.  Permanund 
Bagdee  has  been  in  occupation  of  these 
lands  since  1252.  Whether  his  tenure  is 
liable  to  enhancement  or  not  is  a  question 
which  we  have  not  to  decide  in  this  case; 
but  that  he  is  entitled  to  hold  possession, 
and  that  he  cannot  be  ejected  at  the  suit 
of  the  plaintiff  is  clear.  We  therefore 
reverse  the  decision  of  the  Principal  Sudder 
Ameen  in  as  far  as  Permanund  Bagdee  is 
concerned.  The  special  appeal  of  Per- 
manund Bagdee  is  decreed  with  costs,  and 
the  special  appeal  of  Koylash  Chunder,  the 
intervenor,  is  dismissed  with  costs. 


The  26th  November  1868. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  C.  Ilobhoube, 

Judges, 

Criminal  prosecution— Civil  liability. 

Case  No.  1973  of  1868. 

Special  Appeal  from  a  decision  passed  bv 
the  Principal  Sudder  Ameen  of  the  j^- 
PergunnahSy  dated  the  22nd  April  i868y 
reversing  a  decision  of  the  Moonsiff  of 
Diamond  Harbour^  dated  the  gth  August 
1867. 

Chinta  Monee  Bapoolee  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Digambur  Mitter  and  others  (Plaintiffs), 

Respondents,  * 

Baboo  Annund  Chunder  Ghossal  for 
Appellants. 

Baboo  Mohendro  La  I  I  Shome  for  • 
Respondents. 

Parties  who  act  honestly  in  initiating:  proceeding  in 
Magistrate's  Court  cannot  be  held  civilly  responsible 
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for  any  order  which  the  Magistrate  may  pass  in  the  case, 
whether  it  lies  within  his  jurisdiction  to  make  such 
order  or  not. 

Phear,   7. — We  are  of  opinion  (and  in- 
detd  this  hardly  seems  to  be  contested  by 
the  respondent)  that  the  plaint   does    not 
disclose  any  cause    of  action  against  the 
defendants.     It  in   no  way  charges  them 
with  any  act  or  conduct  for  which  they  can 
be  made  responsible  in  any  civil  suit.     We 
have  further  heard    the   pleader    for    the 
respondent  at  some  length,  and  we  think 
that  the  case  which   he  desires  to  set  up 
on  behalf  of  his  client,  and  which  he  urges 
that  they  are  entitled  to  have  tried  even  on 
the  imperfect  plaint  filed  in  the  record,  does 
not  make  out  any  cause  of, action  against 
the  defendant.     Substantially,  no  doubt,  he 
wants  the  Civil  Court  to  set  aside  an  order 
injunctional  made  by  the  Magistrate  under 
the   provisions  of  the   Criminal   Procedure 
Code.    There  is  some  little  vagueness  re- 
sulting from  the  position  which  he  takes  up 
as  to  the  particular  order  which  he  wants 
to  get  so  set  aside,  but  whichever  be  the 
order,  whether  it  be  the  order  of  i86j  or 
that  of  1865,  he  does  not,  as  we  think,  con- 
nect the  defendants  with  the  making  of  that 
order  in  such  a  way  as  to  render  them  re- 
sponsible in  a  civil  suit.      For  all  that  we 
have  heard,  if  they  were  the  persons  who 
initiated  the  proceedings  before  the  Magis- 
trate (and  of  that  we  may  say  there  seems 
to  be  no  certainty  whatever),  the  action  so 
taken  by  them,  for  all  that  appears  on  the 
record,  was  perfectly  honest,   and   without 
any  malicious  intention  towards  the  plaintiff. 
They  had  a  right  to  have  recourse  to  the 
Magistrate's   Court;  and  if  the  plaintiff  is 
aggrieved  by  the  order  which  the   Magis- 
trate made  in  consequence,  the  defendants, 
for  anything  that  we  can  see,  are  not  liable 
in  a  civil  suit.     It  would  have  been  other- 
wise If  there  had   been    anything    in    the 
facts  of  the  case,  as  alleged  by  the  plaintiff, 
to  show  that  the  defendants  had,  in  the  pro- 
ceedings which  they  took,  been  actuated  by 
malicious  motives  or  with  the  intention  of 
wrongfully    injuring    the    plaintiff.    If    the 
order  of  the  Magistrate  was  an  order  which 
it  lay  within  his  jurisdiction  to  make,  they, 
acting  honestly,  cannot  be  made  responsible 
for  its  consequence.     Again,   if  the  order 
was  one  which  the  Magistrate  had  no  power 
to  make,  the  proper  course  for  the  plaintiff 
to  take  is  to  disobey  it.     Unless  he  can  show 
fraud  or  wrongful  conduct  on  the  part  of 
the  defendants  in  bringing  about  the  passing 
of  the  Magistrate's  order,  we  think  that  he 


cannot  make  them  dvilly  responstble  for  the 
consequences  of  that  order.  We  have  said 
this  much  on  the  hypothesis  that  the  ponies 
did  really  intend  to  contest  the  case  upon 
the  footing  which  the  pleader  for  the  special 
respondent  wishes  us  to  accept  as  the  basis 
of  his  c^lse;  but  we  have  already  said  that 
there  is  no  trace  of  that  being  so  in  the 
plaint,  nor  do  we  think,  from  anything  else, 
that  we  have  had  read  to  us  from  the  papers. 
that  it  was  the  coarse  which  was  taken  by 
the  parties  in  the  actual  progress  of  the 
suit.  The  appeal  is  decreed,  and  the  plaint- 
iff's suit  dismissed.  The  special  appellant 
must  have  his  costs  in  all  the  Courts. 


The  a6th  November  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Ilobhoube, 

Judges, 

Constmction  of  the  words  9(9  4i9i4  in  a  pottak 
— RenslXRtton— Clanse  4^  Sectum  17,  Act  XX. 

Case  No.  1951  of  1868. 

Special  Appeal  from  a  decision  passed  h' 
the  Principal  Sudder  Ameen  of  the  jl/- 
PergunnahSy  dated  the  2jrd  April  iSM, 
affirming  a  decision  of  the  Moonsiff  f*f 
Manicktollah,  dated  the  2gih  Augnsl 
1S67. 

Ram  Coomar  Mundul  (one  of  the  Defendanlb), 

Appellant^ 

versus 

Brojohuree  Mirdha  (Plaintiff),  RespondtnL 

Baboos  Mohesh  Chunder  Rose  and  Nil 
Madhub  Sein  for  Appellant. 

Mr,  Mendes  for  Respondent. 

Where  the  form  of  a  pottah  is  expressed  by  the  wonli 
9(st  '^'^^y  a  year  by  year  tenancy  is  meant,  and  s«cli 
a  pottah  falls  within  the  4th  Clause  of  Sectioa  17,  Act 
XX.  of  1866,  and  is  a  lease  for  a  tenn  exceeding  one  >Tar, 
and  unless  registered  it  cannot  be  received  as  evidMoe. 

Phear,  J, — The  defendant's  case  in  this 
suit  rested  upon  a  title  which  he  set  op 
under  a  certain  pottah  which  the  Ijower 
Court  refused  to  receive  as  evidence  on  the 
ground  that  it  was  not  registered.  The 
term  of  this  pottah  is  expressed  by  the  com- 
mon form  with  which  we  are  so  famtftar, 
'A^  x^^  shone  bu  shone.  This  has  been  in- 
variably interpreted  by  this  Court  to  mean 
a  year  by  yeai*' tenancy,  that  is,  a  tenancy 
which  is  certain  for  the  period  of  one  year, 
and  will  continue  beyond  that  period  until 
it  is  properly  put  an  end  to  by  either  party. 
We  think  that  a  pottah,  the  term  of  which 
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is  defined  by  these  words  falls  within  the 
4th  Chiase  o\  Section  1 7,  Act  XX.  of  1 866, 
and  that  it  is  lease  for  a  term  exceeding  one 
year.  Therefore,  by  the  provisions  of  that 
I  Section,  the  document  must  be  registered ; 
I-  otherwise,  by  Section  49  of  the  same  Aci,  it 
■  cannot  be  received  as  evidence  in  any  Court 
whatever.  It  follows  that  the  first  objection 
made  on  special  appeal  to  the  judgment  of 
ihe  Court  below  falls  to  the  ground. 

The  remaining  objection  Is  one  which  is 
l>ased  upon  the  nature  of  the  title  of  the  de- 
fendant; but  inasmuch  as  the  title-deed, 
which  is  the  primary  evidence  of  that  title, 
cannot  be  received,  the  Court  would  have 
been  wrong  if  it  had  looked  at  secondary 
evidence  of  the  same.  This  objection  there- 
fore also  fails,  and  the  special  appeal  must 
be  dismissed  with  costs. 


The  aSth  November  1868. 

Preseni  : 

1*he  Hon'ble  J.  B.  Phear  and  C.  Ilobhouse, 

Judges, 

Remand— Preliminary  issue— Right  of  suit- 
Joint  ooligation. 

Case  No.  1861  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
yudge  of  the  2^'Pergunnahs,  dated  the 
2gth  May  1868^  reversing  a  decision  0/  the 
Deputy  Collector  of  that  District^  dated 
ihe  2sth  January  1868, 

Gopal  Chunder  (}ooho  (Defendant),  Appel* 

lant, 

versus 

Juggodumba  Dossia  (Plaintiff),  Respondent. 

Biiboos  Kalee  Prosunno  Dutt,  Ramanath 
Rose,  and  Nurrendumath  Chatterjee  for 
Appellant. 

Bahoos   Kalee  Kishen    Sein   and    Oopender 
Chunder  Rose  for  Respondent. 

Where  a  .^uit  for  rent  was  decided  and  dismissed  by 
the  lx»wer  Court  on  the  issue  whether  or  not  the  plaint- 
iff's title  to  sue  could  be  made  out :  Hfld  that  it  was 
not  competent  to  the  Lower  Appellate  Court  to  remand 
the  case  in  order  that  it  might  oe  tried  on  its  merits. 

Where  a  kabooleut  creates  an  oblififation  from  a 
teoaot  to  two  parties  jointly,  the  obligation  can  only  be 
properly  enforced  by  a  suit  brought  by  those  parties 
jointly. 

Phear,  J^ — Wk  think  thai  this  case  has 
been  unfortunately  dealt  with  in  the  Lower 
Appellate  (Jburt.  The  order  of  the  Judge  is 
that  it  be  remanded  in  order  that  it  •may  be 
tried  on  its  merits.     It  appears  clear  to  us 


that  the  Judge  had  no  power  under  the  pro- 
visions of  Act  Vill.  of  1859  to  make  such  or 
remand  under  the  facts  of  the  case. 

The  parties  went  to  trial  upon  two  issues. 
The  first  of  these  was  whether  or  not  toe 
plaintiff*s  title  to  sue  could  be  made  out ;  and 
the  second  was,  whether  or  not  the  payment 
pleaded  by  the  defendant  was  established. 
The  first  Court  decided  the  first  issue  in  the 
defendant's  favor,  and  accordingly  dismiss- 
ed the  suit.  In  other  words,  the  first  Court 
determined  the  suit  upon  a.  substantial  issue 
going  to  the  whole  merits  of  the  case.  It 
was,  therefore,  not  competent  to  the  Judge 
to  remand  the  case  in  order  that  it  might  be 
tried  upon  its  merits.  Moreover,  the  Court 
could  only  have  remanded  the  case  for  trial 
on  the  merits,  in  the  event  of  the  first  Court 
having  decided  the  case  in  such  a  way  upon 
a  preliminary  issue  as  to  have  prevented  the 
parties  from  adducing  evidence  on  the  me- 
rits. This  clearly  was  not  the  case  here, 
and  the  only  thing  open  for  the  Court  to  do, 
if  it  found  itself  unable  upon  the  evidence 
upon  the  record  to  finally  determine  the  se- 
cond issue  which  had  been  left  untouched  by 
the  first  Court,  was  to  send  back  the  case 
with  an  order  that  the  first  Court  should 
take  the  evidence  of  the  parties  upon  that 
issue,  and  return  the  record  with  such  addi- 
tional evidence,  and  its  own  report  thereon, 
to  the  Appellate  Court.  We  do  not  gather 
from  the  judgment  of  the  Lower  Appellate 
Court  that  there  was  any  occasion  for  a  re- 
mand of  this  partial  character  even.  It,  there- 
fore, seems  to  us  that  the  Judge  ought  to  have 
entertained  and  determined  the  suit  himself 
upon  the  merits;  and  had  he  taken  this 
course,  he  would  have  been  clearly  bound  to 
consider  the  validity  of  the  plea  set  up  by 
the  defendant  to  the  effect  that  the  tenancy 
exhibited  by  the  kuboolcut  upon  which  the 
plaintiff  sued  had,  in  fact,  terminated. 

We  do  not,  however,  having  regard  to  the 
terms  of  the  kubooleut  itself,  think  it  necessary 
to  send  back  the  case  to  the  Lower  Appellate 
Court  for  decision  upon  the  merits.  We  are 
of  opinion  that  by  the  terms  of  that  kuboo- 
leut, the  defendant  contracted  to  pay  rent  to 
the  present  plaintiff  and  Kumooddeen  iointly. 
Now,  in  this  suit,  the  plaintiff  making  tWs 
kubooleut  the  basis  of  her  claim,  seeks  to 
recover  the  whole  of  the  rent  which  is  due 
thereunder,  and  not  merely  the  moiety  of  it. 
She  does  not  show  that  there  has  been  any 
difficulty  on  her  part  in  getting  Kumooddeen 
to  join  her  in  the  suit.  Even  had  there 
been  such  difficuliv,  she  might  have  made 
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Kumooddeen  a  defendant,  so  that  the  Court 
Slaving  all  the  persons  interested  in  the 
matter  before  it  as  parties,  might  have  done 
justice  between  them.  In  short,  there  is 
nothing  to  show  why  the  present  plaintiff 
should  be  excused  from  the  necessity  of 
suing  according  to  the  terms  of  the  kubooleut 
npon  which  she  relies;  and  that  kubooleut, 
according  to  the  interpretation  which  we  put 
upon  it,  created  an  obligation  from  the  defend- 
ant to  the  plaintiff  and  Kumooddeen  jointly. 
This  obligation,  therefore,  could  only  be 
properly  enforced  by  a  suit  brought  by  the 
plaintiff  and  Kumooddeen  jointly.  It  appears 
to  us  on  this  state  of  facts  that  the  plaintiff's 
suit  ought  to  be  dismissed. 

We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  confirm  that  of  the 
first  Court.  The  appellant  must  have  his 
costs  in  this  Court  and  in  the  Lower  Appel- 
late Court. 


The  27th  November  1868. 

Present : 

The  Rouble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,   and    the    Hon'ble    Dwarkanath 

Mitter,  Judge, 

Deed  held  to  be  nwUt  fide— Osnis  probandi. 

Case  No.  1362  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  28th 
Fettruary  i868y  rei^ersing  a  decision  of 
the  Sudder  A  ween  of  that  District,  dated 
the  i^th  March  i8oy, 

Kshan  Chunder  Doss  and  others  (Defend- 
ants), Appellants, 

versus 

Rokeemooddeen   Sowdagur   (Plaintiff),    Re- 
spondent, 

Mr,  G,  A,  Tuidale  for  Appellants. 

Balwos  Soma    Churn  Banerjee  and    Utihil 
Chunder  Sein  for  Respondent. 

Where  a  plaintiff  in  a  civil  suit  relies  upon  a 
kobalah,  which  has  been  held  by  a  Court  of  Small  Causes 
to  be  nuUdfide  the  ^nu^  lies  upon  him  to  prove  that  the 
deed  was  executed,  and  that  it  represented  a  real  and 
honest  transaction  between  the  parties'. 

Peacoctiy  C.  J — We  think  it  clear  that 
the  Judge  in  his  judgment  has  laid  down 
.several  erroneous  principles  of  law.  In  the 
first  place,  he  says  that  the  onus  was  on  the 
defendant  to  prove  the  alleged  mata  fides  of 
the  transaction  in  que.stion,  and  he  has  failed 
to  prove  it. 


The  suit  was  brought  to  set  ast^  an  order 
of  the  Small  Cause  Court  in  jjrhich  that  Coatt 
had  held  that  the  deed  was  maid  fide.  The 
onus  therefore  lay  on  the  plaintiff  to  prove, 
not  only  that  the  deed  was  executed,  bm 
that  it  represented  a  real  and  honest  transac- 
tion between  the  parties.  The  Judge  «^s 
that  the  kobalah  has  been  attested  and  prov- 
ed by  the  attesting  witnesses.  We  do  not 
think  that  the  Lower t^ourt  disputed  that  fact, 
but  what  the  Lower  Court  did  dispute  «a$ 
that,  although  the  deed  was  executed,  there 
was  no  consideration  for  it  so  as  to  make  it 
binding  on  a  creditor. 

Then,  again,  the  Judge  says  that  in  a  u- 
lookee  pottab  granted  to  the  plaintiff  by  ifae 
zemindar,  mention  is  made  of  the  above 
kobalah,  thereby  treating  the  fact  that  the 
zemindar  believed  the  pottah  to  be  genuine, 
without  having  any  evidence  before  him  as 
a  guide  to  himself,  the  Judge,  as  to  the 
mode  in  which  he  should  determine  the 
case  upon  the  evidence  adduced.  We  can- 
not say  that  the  Judge  would  have  u^kheld 
this  kobalah,  but  for  the  erroneous  opinion 
which  he  appears  to  have  entertained  as  to 
the  law. 

It  may  be  as  well  to  remark  that  with  re- 
spect to  the  bynamah,  viz ,  the  purchase 
under  the  execution,  the  Judge  says  in  effea 
that  such  a  sale  could  have  taken  place 
without  any  fraud  having  been  committed 
or  intended,  and  then  he  adds :  *'  The  onus 
.''  was  upon  the  defendant  to  prove  the  alleg- 
''  ed  fraud,  and  that  he  has  utterly  failed  10 
*'  do."  W^e  have  already  pointed  out  that 
that  onus  is  on  the  defendant.  The  decision 
of  the  Judge  must  be  reversed,  and  the  case 
remanded  to  be  re-tried  de  novo  upon  regolir 
appeal ;  the  costs  to  abide  the  event.  Hav- 
ing remanded  the  case»  we  think  it  right  to 
call  it  up  and  hear  it  ourselves  upon  <^aiar 
appeal,  as  we  have  done  in  other  similar 
cases. 

[The  Court  then  heard  and  considered  the 
evidence  in  the  case,  and  upheld  the  decisicm 
of  the  Sudder  Ameen,  and   proceeded  to 

say]--- 

If  in  cases  in  which  there  is  an  apparent 
attempt  to  defeat  a  decree  by  a  bill  of  sale 
of  the  debtor's  property,  Judges  would  exa- 
mine minutely  as  to  the  mode  in  which  the 
purchase-monej^  for  the  bill  of  sale  was  paid, 
and  how  it  was  dealt  with,  they  would  be 
more  likely  to  delect  the  frauds  which  in 
cases  oftlhis  sort  are  frequently  attempted  to 
be  palmed  upon  them. 
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The  a7th  November  1868. 

Present :  ' 

iThe  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp,  I 

Judges. 

for  confirmation  of  rigfht  and  possession—  | 
Onns  protMindi. 

Case  No.  5860!  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Prindpal    Sudder    Ameen   of  Tipperah^  I 
dated  the  2^th  December  i86y^  reversing  a  ' 
decision  of  the  Moonsiff  of  that  District, 
dated  the  21st  August  t86y. 

(iiingamala  Chowdhrain  (Defcndani), 

Appellant^ 

versus 

\Tadhiib  Chonder  Nag  (Plainiiflf),  Respondent. 

Baboo  Poorno  Chunder  Moolierjee  for 

Appellant. 

Baboos  Romesh  Chunder  Mi  tier  and  Kalee 
Mohun  Doss  for  Respondent. 

In  a  suit  for  conHrmatton  of  right  and  possession  in 
respect  of  lands  atlegfed  to  be  within  plaintiff's  perma- 
nently-settled talook,  where  plaintiff  incidentally 
remarked  that  defendant  (as  intervenor  in  a  previ- 
Otis  rent-suit)  had  claimed  the  lands  as  appertaining^  to 
another  talook  which  plaintiff  alleged  had  no  exist- 
ence : 

Held  that  it  was  an  error  of  law  in  the  Lower  Ap- 
pellate Court  to  place  on  the  defendant  theonu^cf 
proving;  the  existence  of  that  other  talook,  instead  of 
followiafjr  the  usual  and  recognized  course  of  requiring 
the  plaifltilf  to  prove  that  the  lands  in  suit  belonged  to 
his  talook. 

Bayley^  J. — This  is  a  suit  for  confirmation 
of  right  to  and  possession  of  certain  lands 
which  the  plaintiff  alleges  are  within  his 
permanently-settled  resumed  lakheraj  talook 
Kismut  Amkee,  No.  190  on  the  Bhullooah 
Collcctoraie  rent-roll. 

The  real  point  at  issue  in  this  appeal  is 
whether  or  not  there  has  been  an  error  in  law 
in  the  I^wer  Appellate  Coujt  having  put  the 
whole  onus  of  proof  on  the  defendant  (spe- 
cial appellant)  without  requiring  from  ihe 
plaintiff  a  sufficient  primd-facie  c^e  before 
the  Court  went  into  the  defendant's  case. 


I  think  this  contention  good,  because,  after 
a  careful  consideration  of  the  original  terms* 
of  the  plaint,  and  taking  the  plaint  as  a 
whole  in  its  true  and  substantial  meaning, 
it  amounts  to  this,  viz,,  that  the  plaintiff 
claims  the  lands  in  suit  on  the  declaration 
that  ihey  belong  to  his  resumed  lakheraj 
talook  No.  190  aforesaid.  It  is  true  that 
the  plaintiff  goes  on  to  say  that,  when  he 
brought  a  suit  against  certain  tenants  for  a 
kubooleut  before  the  Deputy  Collector,  the 
defendant  intervened  in  the  suit,  claiming 
the  lands  as  of  his  talook  Raj  Kishore 
Narain  Chowdhry  in  Tuppeh  Joynuggur,  to 
which  (said  the  plaintiff)  the  lands  did  not 
appertain,  and  which  talook,  in  fact,  was  no 
real  talook  at  all ;  but  that  the  Deputy 
Collector  in  that  rent-case  held  that  the 
lands  in  suit  were  part  and  parcel  of  the 
defendant's  existing  talook  Raj  Kishore 
Narain  Chowdhry  in  Joynuggur,  and  thus 
the  plaintiff,  fearing  that  his  rights  might 
be  prejudiced,  brought  this  civil  action. 

The   first  Court  dismissed  the  plaintiff's 
suit  with  costs. 

On  appeal,  the  Lower  Appellate  Court 
reversed  that  decision,  and  decreed  the 
plaintiff's  suit.  The  Lower  Appellate  Court 
remarks :  "  If  it  be  found  as  a  fact  that 
"the  talook  in  question  was  in  existence 
"from  before,  the  present  suit  must  be 
"viewed  in  the  light  of  other  suits  involv- 
"  ing  questions  of  boundary,  and  the  plaintiff 
"  would  be  charged  with  the  onus  of  prov- 
"ing  his  allegations.  The  Moonsiff  has 
"committed  some  error  by  entirely  throw- 
"ing  the  onus  of  proof  upon  the  plaintiff. 
"In  my  opinion,  it  is  necessary  to  take  at 
"  first  the  condition  of  the  talook  set  up  by 
"the  respondent  into  consideration;  and  it 
"is,  therefore,  for  her,  in  the  first  place,  to 
'*  show  by  what  document  and  evidence  she 
"has  proved  that  the  talook  set  up  by  her 
"  was  in  existence  from  before," 

It  is  contended  by  the  pleader  for  the  spe- 
cial respondent  that,  in  fact,  the  defendant  had 
:  to  meet  the  statement  of  the  plaintiff  that 
i  the  defendant's  lalook  Raj  Kishore  Narain 
Chowdhry  had  no  real  existence  at  all ;  that 
that  was  a  matter  which  had  to  be  tried  and 
disposed  of  preliminarily  before  any  further 
investigation  would  be  necessary,  beca(t^e, 
if  the  talook  had  really  no  existence,  there 
would  be  an  end  of  the  whole  question,  and 
that  thus  the  Lower  Appellate  Court  was 
right  to  make  the  defendant  prove  that  this 
talook  existed.  But  really  plaintiff's  main 
allegation  was  that  the  lands  in  suit  belonged 
10  his  lakheraj  mehal  No.  190  on  thcTowjee, 
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and  it  was  only  subsidiarily  and  in  connec- 
tion with  the  intervention  of  the  defendant 
in  the  rent-suit  that  a  remark  was  incidental- 
ly added  hy  plaintiff,  to  the  effect  that,  not 
onl^  was  that  intervention  improper  be- 
cause the  lands  appertained  to  the  plaintiff's 
talook,  and  not  to  the  defendant's,  but  also 
that  the  defendant  had  no  such  talook  at 
ail. 

Under  these  circumstances,  and  upon  this 
state  of  the   pleadings,    I   think   the   main 
question  which  plaintiff  had  to  prove  before 
the  defendant's  case  had   to  be  gone  into 
was    that   the    lands    in    suit   belonged    to 
his    resumed     lakheraj     talook    No.     190. 
Supposing  the  plaintiff  had  ended  his  state- 
ment without  making  the  subsidiary  remark 
about  the  non-existence  of  the  defendant's 
talook,   the  allegation  of  the  plaintiff  that 
the  lands  were  in  his  talook  would  have  to 
be  proved   by  the  plaintiff  himself.     Such 
being  the   nature  of  the  plaint,   I   cannot 
consider  the  remark  of  the  Principal  Sudder 
Ameen  (given  above  in  full)  to  be  a  correct 
one,  because  I  do  not  think  that,  only  on 
account    of    an    incidental    and   subsidiary 
remark   by  the   plaintiff  in  his  plaint,  the 
whole   burthen   of  proof  and  the  rules  of 
pleading  should  be  changed.    The  judgment 
below  also  shows  that  simply  on  this  in- 
cident  the  whole   of  the  defendant's  case 
has  been  gone  into,  as  if  she  had  to  prove 
that  the  lands  in  suit  belonged  to  her  talook, 
instead  of  the  usual  and  recognized  course 
being    followed,   which   would   require  the 
plaintiff  to  prove  that  the  lands  belonged  to 
ins  talook  before  the  defendant's  case  would 
be  gone  into.     I  would,  therefore,  remand 
the  case  to  the  Lower  Appellate  Court  with 
instructions  that,  as  above  stated,  the  Court 
has  erred  in  law  in  going  contrary  to  the 
recognized  rules  of  pleading,  and  placing  the 
onus  of  proof  on  the  defendant  in  this  case. 
The  Lower  Appellate  Court  should,  therefore, 
be   now   directed   to  put  the   onus  on  the 
plaintiff,  as  indicated  above,  and  should  re-try 
the  case  with  reference  to  the  above  remarks. 

Costs  of  this  appeal  will  abide  the  ultimate 
result. 

Kemp,  y. — 1  concur  in  the  order  of  re- 
mand. I  wish  to  add  that,  referring  to  the 
plaint,  I  find  that  the  plaintiff  has  valued  his 
suit,  not  with  reference  to  the  whole  of  the 
defendant's  talook  and  putting  in  issue  the 
existence  or  non-existence  of  that  talook, 
but  simply  with  reference  to  a  small  portion 
of  the  whole  lands  contained  in  that  talook. 
I  quite  concur  in  the  order  of  remand.  I 


The  27th  November  186S. 
Present  : 

The  I  lon'ble  L.  S.  Jackson  and  F.  A.  Glow, 

Judges. 

Taking  a  putnee— Notice  of  adverse  affreemeot 

Case  No.  365  of  1868. 

Application  for  revieiv  0/ judgment  pasud  h 
the  Hon'ble  Justices  Z.  5.  Jackson  and  F 
A,  Glover,  on  the  14th  August  1868,  in 
Special  Appeal  No.  7j5  of  tS6f(.^ 

Dwarkanath  Chowdhry  (Respondent). 

Petitioner^ 

versus 

Komul  I^ochun  Doss  ISfundul  and  others 
(Appellants),  Opposite  Party, 

Mr,  G.  C.  Paul  and  Baboo  Motee  IjiU 
ilookerjee  for  Petitioner. 

Baboos    Onookool    Chunder   Alookerjee  and 
Gopeenath  Alookerjee  for  Opposite  Party. 

Where  A,  taking  a  putnee  to  the  prejudice  of  B,  has 
notice  of  an  agreement  existing  between  R  and  the  7e* 
mindar,  he  cannot  in  equity  maintain  the  lease  vrhirii 
he  has  obtained,  but  B  will  be  entitled  to  relief  against 
him. 

Jacksouy  J. — Wk  think  there  is  much 
focce  in  the  argument  of  Mr.  Paul  whkli 
appears  to  be,  that  we  overlooked  in  decid- 
ing the  case  the  important  bearing  of  a  faa 
which  is  certainly  suggested  by  the  proceed* 
ings,  viz.f  that  the  defendant,  at  the  time 
of  taking  a  putnee,  had  notice  of  the  agree- 
ment existing  between  the  plaintiff  and  tbc 
zemindar,  and  if  he  had  such  notrce,  be  ooold 
not  in  equity  maintain  the  lease  which  be 
obtained  to  the  prejudice  of  the  plaintiff,  but 
the  latter  will  be  entitled  to  relief  against  biia 
{vide  Le  Neve  versus  Le  Neve,  II.  White  and 
Tudor's  Leading  C  ases  in  Equity,  page  34)* 

On  looking  through  the  Judge's  decision, 
however,  there  is  no  distinct  finding  discover- 
able on  this  point,  and  we,  therefore*  now  set 
aside  our  first  judgment,  and  remand  the 
case  to  the  Lower  Appellate  Court,  in  order 
that  the  Judge  may  clearly  find  whether  or 
not  the  defendant  had  notice  of  the  agree- 
ment under  whidii  the  zemindar  was  a  party. 
If  so,  a  decision  will  be  come  to  for  the  plaint- 
iff, and  not  otherwise. 


^A^— 


**  ^ee  siiprn,  page  254. 
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Tb^  37th  November  1868. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges, 

Reviews. 

Case  No.  274  of  1868. 

Appliailivn  for  revieiv  of  judgment  passed 
IfV  the  Hon'ble  fustices  H.  V,  Bayley  and 
F,  B,  Kempy  on  the  28th  May  1S66,  in 
Special  Appeal  No.  jjS^  of  iS6^, 

Mr.  A.  J.  Forbes  (Plaintiff,  Appellant), 

Petitioner^ 

versus 

Shaikh  Dyanutoollah  and  others  (Defendants, 
Respondents),  Opposite  Party, 

Baboos  Hem  Chunder  Banerjee  and  Umur' 
nath  Bose  for  Petitioner. 

Mr,  C,  Gregory  for  Opposite  Party. 

After  rejection  of  an  application  made  within  90  days 
for  review  of  the  judgment  of  a  Division  Court,  which 
turned  upon  the  construction  of  a  "  teep^*  or  indig^o  con- 
tract, a  rail  Court,  sitting  in  appeal  under  Section  15 
of  the  Charter,  put  a  construction  upon  a  similar  "  teep,*^ 
upon  which  a  second  application  was  filed  for  review  of 
the  original  decision. 

Held  that  such  second  application  should  have  been 
made  within  90  days  from  the  date  of^  the  decision  of 
the  Full  Court,  that  having  been  the  judgment  which 
gave  cause  to  the  review. 

Kemp,  J, — ^This  is  an  application  for  re- 
view of  our  judgment,  dated  the  28th  May 
1866.  It  appears  that  an  application  for 
review,  made  within  90  days,  was  rejected  on 
the  srd  September  1866.  The  present 
appltcation  was  filed  on  the  30th  May  1868, 
on  the  ground  that,  according  to  the  terms 
of  the  *'  teep ''  or  indigo-contract,  dated  the 
22nd  October  1859,  and  according  to  the 
construction  put  by  the  Full  Court  sitting 
on  a^>peal  under  Section  15  of  the  Charter 
upon  the  terms  of  a  similar  '*  teep,''  the 
appellant  ought  to  have  been  daclared  e::- 
titled  to  damages  for  each  of  the  two  years 
claimed.  On  the  20th  June  last,  this  Court 
directed  the  original  *'  teep "  to  be  sent  for, 
and  the  opposite  party  was  called  upon  to 
show  cause  why  the  application  should  not 
be  granted.  Mr.  Gregory  for  the  opposite 
party  contends  that  this  application  ought 
not  to  be  admitted,  rst,  because  it  was  not 
presented  within  90  days  from  the  decision 
of  the  Full  Court  sitting  on  appeal  under 
Section  15  of  the  Charter,  dated  the  24th 
February  1868;  and,  jnd^,  even  if  the 
appellant  be  able  to  show  sufficient  cause 
to  the  satisfaction  of  the  Court  why  this 
application  should  be  admitted,  the*decision 
of  the  Full  Court,  not  upon  a  question  of 


law,  but  upon  the  construction  of  a  document 
the  terms  of  which  are  not  free  frofh  ambi-« 
guity,  and  upon  which  different  Benches  of 
this  Court  might  arrive  and  have  arrived  at 
different  opinions,  is  not  a  ground  for  ad- 
mitting the  review. 

Baboo  Hem  Chunder  Banerjee  for  the 
applicant  contends  that,  inasmuch  as  an  appli- 
cation was  made  within  90  days  from  the 
date  of  our  original  decree,  he  is  not  bound 
to  show  just  and  reasonable  cause  to  the 
satisfaction  of  the  Court  for  not  having  pre- 
ferred his  second  application  wiihin  90  days 
from  the  date  of  the  judgment  of  the  Full 
Court  sitting  on  appeal  under  Section  15  of 
the  Charter.  The  Baboo,  indeed,  went  to 
the  extent  of  contending  that  his  client  had 
12  years  from  the  date  of  the  decision,  within 
which  he  could  make  an  application  for 
review. 

We  are  of  opinion  that  the  applicant  was 
bound  to  make  this  application  within  90  days 
from  the  date  of  the  decision  of  the  Full  Court 
sitting  on  appeal  under  Section  15  of  the 
Charter.  There  is  no  just  and  reasonable 
cause  shown  why  such  application  was  not 
made  within  the  above  period,  and  we,  there- 
fore, reject  this  application  with  costs. 

Bayley,  J, — I  only  wish  to  add  that,  had 
not  the  decision  of  the  Appeal  Court  under 
Section  15,  dated  the  24th  February  1868, 
been  given,  it  is  quite  clear  that  the  present 
application,  in  the  terms  in  which  it  is  present- 
ed, would  never  have  been  made.  The  appli- 
cation is  one  for  a  review  of  judgment.  An 
application  for  review  of  judgment  must  be 
presented  within  the  -term  prescribed  for 
reviews,  that  is  to  say,  within  90  days  of  the 
judgment  which  gives  cause  to  that  review, 
which  in  this  is  the  Appeal  Court's  judgment 
above  referred  to. 

Again,  it  is  urged  by  Baboo  Hem  Chunder 
Banerjee  for  the  applicant  that,  although  the 
decision  of  the  Full  Court  is  dated  the  24th 
February  1868,  it  did  not  come  to  his  posses- 
sion until  several  days  after  that  date;  but 
it  is  stated  by  Mr.  Gregory  that  the  actual 
sum  and  substance  of  the  judgment  and  order 
was  given,  as  usual,  orally  by  the  Chief  Justice 
in  the  presence  of  both  parties  in  as  definite 
terms  as  were  subsequently  used  in  the  signed 
judgment  after  the  hearing,  viz,,  on  the  28th 
February  1868. 

Looking,  therefore,  to  all  these  facts,  and 
to  what  has  been  stated  by  Mr.  Justice  Kemp, 
1  fully  concur  with  him  in  thinking  that  the 
present  application  ought  not  to  be  admitted. 

Rejected  with  costs. 
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The  28th  November  1868. 
Present : 

The  Ilon'ble  Sir  Barnes  Peacock.  A'/.,  Chief 
•Justice,    and   ihe    Hon'ble    Dwarkanath 
Mitter,.y«^4'^. 

HutS'MoyeaUe  or  personal  property— Sections 
6  and  19,  Act  XL,  1865. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore. 

Raj  Chunder  Bose 
versus 
Dhurmo  Chunder  Bose. 

Huts  are  not  moveable  property  within  the  meaning 
of  Section  19  of  the  Small  Cause  Court  A<Jt,  and  cannot 
be  seized  in  execution .  The  word  *  *  moveable'  *  does  not 
comprehend  everything  which  a  judgment-debtor  has  a 
right  to  remove,  but  means  property  which  is  capable  of 
bemg  moved  in  its  existent  state. 

The  words  "  personal  property"  in  Section  6,  A<51  XI. 
of  1865,  are  used  in  the  sense  of  moveable  property ;  for, 
as  regards  Hindoos  and  Mahomedans,  there  is  no  dis- 
tinction between  real  and  personal  property,  but  between 
moveable  and  immoveable. 

Case. — This  is  a  suit  brought  under  Sec- 
lion  246  of  Act  VIII.  of  1859  by  the  plaint- 
iff to  establish  his  right  to  the  huts  mention- 
ed in  the  plaint,  and  to  recover  possession  of 
the  sanae  ;  but  there  is  no  prayer  in  the  alter- 
native for  the  value  of  the  same. 

Two  questions  therefore  arise  :  firstly, 
whether  huts  in  this  country  are  to  be  con- 
sidered personal  property ;  and,  secondly, 
whether  the  suit,  as  laid  in  the  plaint,  is  cog- 
nizable by  a  Small  Cause  Court. 

I  have  already  expressed  my  opinion  in 

.3  u-     /'    *i.  fu^^        ihe  case  noted  in  the 

Kohmy  Canth  Ohosc  .i_  .    •.    j 

•versus  margin    that  it  does 

Moha  Bharuth  Nag  and      not  appear  to  me  that 

others.  j^^g  j^  j|,jg  country 

fall  within  the  definition  of  personal  property, 
and  the  High  Court  held  with  me  that  the  suit, 
as  laid  in  the  plaint,  did  not  appear  to  fall 
within  the  cognizance  of  the  Small  Cause 
i^.    1.    ^u    J     n  .*f        Court ;  but  I  find  that, 

kashee  Chunder  Dutt         .     ,,  .   j    • 

in  the  case  noted  in 


It  is  said  that  every  man's  bouse  is  his  cas- 
tle {domus  sua  utu'cuique  esi  tui'n/issimum\ 
refugium),  1 1,  therefore,  becomes  necessary  to 
consider  whether  a  man's  hut  in  this  couotrr 
is  to  be  considered  his  castle.  I  think  it 
must  be  so  considered,  as  there  are  fev 
pucca  houses  to  be  found  In  the  mofussil,  and 
those  are  inhabited  by  the  rich.  People  in 
middling  circumstances,  and  the  very  poor, ill 
live  in  thatched  huts,  and  whole  viliaf^s  aie 
to  be  seen  studded  with  them.  Apart  fron 
this  argument,  huts  do  not  fall  within  the  de- 
finition of  ^'  personal  property,*'  as  laid  dovn 
in  the  English  law-books  ;  and  as  it  was  heldl 

in  the  case  notedl 

Thakoor  Chunder   Poramanick 


versus 

Ramdhone  Bhuttacharjee. 

(W.  R.,  Vol.  VI.,  p.  229,  C.  R.) 


versus 


ludoonath  Chuckerbutty.  margin,  which  was  On 
(W.R.,Voi.X.,p.29,C.  R.)    ^n  ^Q„^.g  ^.^h  ^Yit  one 

in  which  I  made  the  reference,  Bay  ley  and 
^^acpherson,  J  J.,  held  that  a  suit  for  the 
materials,  bamboos,  post,  verandah,  &c.,  ap- 
pertaining to  four  thatched  huts,  wherein 
plainiiflF  sought  a  decree  to  break  up  and  re- 
move them,  or  to  obtain  their  value  totheextent 
of  Rupees  29  and  4  annas,  was  held  to  come 
under  Section  6,  AH  XI.  of  1865,  and  to  be  a 
case  in  which,  by  Section  27,  Ad  XXllL  of 
1861,  no  special  appeal  would  lie. 


in    the    margin 
that  the  ''  opti(»| 
of  taking  to  th< 
building,  or  sl- 
I  lowing  the  removal  of  the  material,  remain- 
ing with  the  owner  of  the  land  in  those  cases 
,  In  which  the  building  is  not  taken  down  bj 
the  builder  during  the  continuance  of  any 
,  estate  he  may  possess,''  it  would  appear  that 
I  huts  cannot  be  considered  personal  propefty 
in  this  country  ;  for,  if  they  were,  the  option 
'  spoken  of  could   not  be  exercised  by  tlie 
owner  of  the  land  in  the  event  therein  con- 
templated, as  personal  property  can  always 
accompany  the  person  of  the  owner. 

It  would  also  be  an  anomaly  to  hold  that 
Small  Cause  Courts  in  the  mofussil  can 
attach  thatched  huts  in  execution  of  their 
decrees,  if  an  action  for  recovery  of  posses- 
sion of  the  same,  or  their  value,  be  held  not 
to  be  cognizable  by  the  same  Court. 

For  the  above  reasons,  I  think  that  huts 
should  not  be  considered  personal  or  moveable 
property  in  this  country,,  and  that  no  action 
for  the  recovery  of  the  same  or  their  valac 
can  lie  iu  a  Small  Cause  Court,  and  that  hots 
ought  not  to  be  attached  in  executien  of  a 
,  decree  of  such  a  Couit.  The  plaintiff's  suit 
has  accordingly  been  dismissed  with  costs, 
contingent  on  the  opinion  of  the  Hon*ble  the 
Judges  of  the  High  Court. 

Judgment  of  the  High  Court, 

Peacock,  C  J,  We  think  that  the  opinion 
expressed  by  the  Small  Cause  Court  Jadgc 
is  correct. 


We  think  that  huts  are  not  moveable  pro- 
perty within  tht  meaning  of  Section  19  of 
the  Small  Cause  Court  Ad,  and  consequently 
that  they  cannot  be  seised  in  executkm* 
The  woid  ''  moveable"  in  that  Section  is 
used  in  contradistinction  to  the  word  "im* 
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moveable"  in  Section  30.     The  word  used  is 
"  moveable/'    not  **  removeable,"  and  that 
word  does  not,  in  our  opinion,  comprehend 
everything  which  the  judgment-debtor  has 
a  ri^ht  to  remove.     It  means  property  which 
is  capable  of  being  moved  in  its  existing  stale. 
A  man  has  a  right  to  remove  a  house  which 
is  built  upon  his  own  land,  but  it  could  not 
be  contended  that  a  pucca  house  built  by  a 
man  upon  his  own  land  is  moveable  property, 
because  he  has  a  right  to  remove  it,  and  that 
the    land  itself  is  immoveable.     If  a  house 
built  upon  a  man's  own  land  is  not  moveable 
property,  a  house  built  upon  land  which  is 
rented  from  another  does  not  seem  to  fall 
within   the  word   "  moveable."     If   such   a 
house  is  not  moveable  property,  there  seems 
to  be  no  reason  why  a  mud  house  should  be 
held  to  be  moveable  property ;  and  the  same 
reasoning  appears  to  be  applicable  to  a  hut. 
In  any  one  of  these  cases,  a  right  to  remove 
may  exist,  and  the  materials  of  which  the 
erection  is  composed  are  capable  of  being  re- 
moved,  although  the  removal  in  one  case 
would  be  attended  with  a  greater  degree  of 
labor  than  in  the  other.     But  the  question 
as  to  whether  the  property  is  moveable  or 
not,    cannot    depend    upon  the   amount  of 
labor  which  is  required  to  remove  it. 

The  words  *'  personal  properly"  in  Section 
6  seem  to  be  used  in  the  sense  of  moveable 
'  property,  for,  as  regards  Hindoos  and  Maho- 
medans,  there  is  no  distinction  between  real 
and  personal  property,  the  distinction  being 
between  moveable  and  immoveable.     That 
the  word  "personal'"  is  used  in  Section  6  as 
referring  to  moveable  property  is  borne  out 
to  s^me  extent  by  Section   19,  which  gives 
power  to  issue  execution  against  the  move- 
able property  of  the  debtor,  and  in  the  subse- 
quent part  of  it  uses  the  word  "  personal  *' 
apparently  in  the  sense  of  moveable.     The 
words   are :  **  If    the   warrant   be   directed 
**  against  the  moveable  property  of  the  judg- 
**  ment-debtor,  it  may  be  general  against  any 
'*  personal  property  of  the  judgment-debtor 
"  wherever  it  may  be  found  within  the  local 
•*  limits  of  the  jurisdiction  of  the  Court,  or 
**  special  against  any perscfnal  properly  belong- 
•*  ing  to  the  judgment-debtor  within  the  same 
**  limits,  and  which  shall  be  indicated  by  the 
'•  judgment-creditor." 

There  is  no  more  reason  why  the  Small 
Cause  Court  should  have  pojver  to  seize  in 
execution  a  hut  erected  upon  a  small  piece 
of  land  than  it  should  have  to  seize  the  land 
itself.  « 

VoLX; 


The  28th  November  1868. 

Presenl  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanatn 
Mitter,  Judge, 

Probate—Will  of  a  Buddhist—Indian  Succes- 
sion Act 

Reference  to  the  High  Court  by  the  Recorder 

of  Rangoon, 

In  the  matter  of  Ko  Kya  Daine,  late  of 
Rangoon. 

Probate  may  be  granted  of  the  will  of  a  Buddhist 
made  after  the  ist  of  January  1865 ;  but  it  is  not  neces* 
sary  that  the  will  of  a  Buddhist  should  be  executed  ac« 
cordinsr  to  the  formalities  required  by  the  Indian  Sue- 
cession  Act. 

Cflj^.— Mah  Mee,,  jNIah  Lay,  and  Moung 
Yoon,  the  children  of  Ko  Kya  Daine,  deceas- 
ed, ask  for  probate  of  the  will  of  Ko  Kya 

Daine. 
The  deceased   was  a  Buddhist,   and   the 

m 

petitioners  are  Buddhists. 

The  deceased  died  upon  the  3rd  of  Sep- 
tember 1868,  leaving  property,  both  real  and 
personal,  within  the  jurisdiction  of  this  Court, 
and  leaving  a  will  dated  the  first  day  of  the 
waning  moon  of  Jandelin  1230  Burmese, 
corresponding  with  the  ist  of  September 
1868. 

The  applicants  contend  that  they  are  the 
executors  appointed  by  this  will  by  impli- 
cation. 

The  application  was  made  on  the  14th  of 
September  1868.    The  usual  citations  were 
issued,  and  the  case  came  on  for  hearing  on 
the  i4thof  October  1868,  when  Mr.  Nicolson, 
Advocate,  appeared  for  Moung  Lay,  the  wi- 
dower  of  the  eldest  daughter  of  the  deceased, 
I  and  objected  among  other  things  that  this 
Court  has  no  jurisdiction,  because  the  de- 
ceased was  a  Buddhist,   and  that  his  will 
could  not  be  admitted  to  probate  by  reason 
I  of  the  331st  Section  of  the  Indian  Succes- 
I  sion  Act,  1865.   He  took  a  further  objection— 
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that  the  will  was  not  signed  as  required  by  that 
•  Act.  These  two  objections  cannot,  it  seems 
to  me,  both  be  good.  If  ihe  Indian  Succession 
Act  does  not  permit  of  ihe  grant  of  probate  to 
tbe  will  of  a  Huddhist  on  the  ground  that  he 
belonged  to  a  class  excepted  by  the  331st 
Section,  it  cannot  apply  to  his  will  so  as  to  in- 
validate it  for  non-compliance  with  the  forms 
prescribed  by  the  Act  itself :  and  if  the  will 
of  a  Buddhist,  made  after  the  ist  of  Janu- 
ary 1866,  needs  to  be  executed  according  to 
the  forms  prescribed  by  Part  5  of  the  In- 
dian Succession  Act,  it  cannot  be  objected  that 
the  District  Court  has  no  jurisdiction  to  grant 
probate  under  Part  31. 

The  questions  I  wish  to  submit  to  their 
Lordships  are — (i)  Can  the  District  Judge 
grant  probate  unHer  the  Indian  Succession 
Act,  1865,  to  the  will  of  a  Buddhist,  the  will 
being  made  after  the  1st  of  January  1866  ? 
(2)  Is  it  necessary  that  the  will  of  a  Buddhist 
should  be  executed  according  to  the  forma- 
lities required  by  the  Indian  Succession  Act, 
in  order  to  support  an  application  for  a  grant 
of  probate  under  that  Act  ? 

With  regard  to  the  first  question,  it  seems 
to  me  that  there  is  nothing  in  the  wording 
of  Section  331  of  the  Indian  Succession  Act, 
1865,  expressly  taking  away,  in  the  case  of 
the  will  of  a  Buddhist,  the  general  jurisdic- 
tion given  to  the  District  Judge  by  Section 
235  in  granting  probates  in  all  cases  within 
his  jurisdiction.  Section  331  refers  in  its  llrst 
part  10  intestate  and  testamentary  successions, 
and  exempts  Butldhists,  amongbt  others,  from 
the  operation  of  the  Act  so  far  as  those  sub- 
jects are  concerned.  By  that  1  understand 
that,  in  the  case  of  the  will  of  a  Buddhist,  it 
shall  not  be  governed  by  the  rules  of  law  laid 
down  in  the  Act,  that  is  to  say,  it  shall  not 
require  to  be  executed  as  prescribed  in  Part  8, 
or  attested  as  recjuired  in  Part  10,  and  that  it 
shall  not  be  construed  by  the  rules  laid  down 
in  Part  1 1  and  so  on — not  that  it  shall  not  be 
admitted  to  probate. 

The  Succession  Act  consists,  it  seems  to  me, 
of  two  distinct  portions,  the  first  j)ortion 
relating  to  substantive  law  and  the  last  to 
mere  rules  of  procedure.  It  may  very 
well  be  that  the  part  of  the  Act  dealing  with 
substantive  law  is  not  to  be  applied  in  the 
case  of  a  Buddhist,  while  the  part  relating 
to  procedure  is  to  be  so  applied,  the  object  of 
Section  331  being  10  prevent  interference 
with  the  rules  relating  to  the  devolution  of 
property  after  death  in  the  cases  of  certain 
excepted  classctj.     The  same  objection  does 


not  apply  to  matters  of  mere  procedure,  and, 
as  a  matter  of  fact,  probate  was  constantly 
granted  in  the  late  Supreme  Courts  and  in 
the  High  Courts  at  the  Presidenqr-towns 
before  the  Act  of  1865  came  into  operation. 
In  the  case  of  Sreemuttv  Kaminee  Dossee 
versus  Bissonaih  Ghose  (2  Indian  Jurist,  p. 
6),  probate  was  granted  to  the  will  of  x 
Hindoo,  also  one  of  the  excepted  classes*  after 
the  Act  came  into  operation  :  but  it  may  be 
said  that  the  will  in  that  case  was  dated 
prior  to  the  ist  of  January  1866,  and  so 
that  the  case  fell  within  the  exception  in  the 
second  part  of  Section  331.  I  have  been 
unable  to  find  any  reported  case  of  the  grant 
of  probate  to  the  will  (dated  after  the  tst 
of  January  1866)  of  a  Hindoo,  Mahomedan. 
or  Buddhist,  after  the  Indian  Succession 
Act  came  mto  operation  ;  but  this  circum* 
stance  is  no  evidence  that  such  grants  are 
never  made. 


In  the  case  of  Sharo  Bibee  versus  Btldeo 
Doss  Ci  Bengal  Rep.,  p.  24.  Original  side)  it 
was  said  that  as  regards  the  will  of  a  Hin- 
doo, the  executor  takes  nothing  from  the 
grant.  His  title  is  founded  solely  and 
simply  on  the  will  of  the  testator  considered 
as  an  instrument  of  gift.  Except  for  the 
purposes  of  evidence,  the  will  of  a  Hindoo 
does  not  require  probate  (See  also  Ji\Tivalar 
versus  Kisusinappa  Mudale,  3  Madras  Higli 
Court  Reports,  p.  50).  These  were  both 
cases  of  probate  granted  under  the  old  U«^. 
but  Mr.  Justice  Norman,  in  the  case  re- 
ported in  the  Bengal  Reports,  speaking  in 
1867,  "5>t^s  t^>^  present  tense,  from  which  ii 
may  be  inferred  that  the  will  of  a  Hindoo 
does  require  probate  for  the  purposes  of  evi- 
dence. My  own  opinion  is  (1I,  that  the  Dis- 
trict Codrt  has  jurisdiction  to  grant  probate 
to  the  will  of  a  Buddhist  made  after  the 
ist  of  January  1866;  but  that  (2),  *t  is  not 
necessary  that  the  will  should  be  executed 
according  to  the  formalities  required  by  the 
Indian  Succession  Act. 


Judgment  of  the  High  Court, 

Peacock,  C.  J,  — We  are  of  opinion  that  in 

I  this  case  the  view  taken  bv  the  learned  Re- 

,  corder  is  correct,  and  that  probate  may  be 

granted  of  the^ill  of  a  Buddhist  made  after 

'  the  ist  of  January  1866,  but  that  it  is   not 

'  necessary  that  the  will  of  a  Buddhist  should 

be    ex^uted    according    to    the   formalities 

required  by  the  Indian  Succession  Act. 
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The  28th  November  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  JCt.y  Chief 
yustice,  and  the  Hon'ble  Dwarkariath 
Mitler,  Judge. 

I^ease  in  perpetuity  at  fixed  rent — Ownership  of 

trees. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore. 

Sharoda  Soondari  Debia 

7'ersus 

Gonee  Sheik  and  others. 

Wherfe  a  lease  is  granted  in  p€^rpetuity  at  a  fixed  rent. 
and  the  lessor  reserves  no  reversionary  interest  in  the 
land  prin  the  trees  growinf^  on  it,  the  lessees  are  entitled 
to  the  ownership  of  the  trees. 

Case, — This  is  an  action  brought  by  the 
plaintiff  as  zemindar  to  recover  from  the  de- 
fendants Rupees  10,  being  the  value  of  a 
mango-tree  unlawfully  cut  and  carried  away 
by  them  under  the  circumstances  mentioned 
in  the  plaint,  wHich  runs  as  follows : — 

"  This  is  a  suit  to  recover  from  the  defend- 
ants Rupees  10  as  the  price  of  a  mango-tree. 
Appertaining  to  Dehee  Kanojepore,  &c.,  of 
Pergunnah  bhabanjial  in  the  plaintiff's  zemin- 
daree,  mouzah  Foolleaty  was  recorded  in  the 
plaintifi[*s  sheristah   as  a  jummah  on  Sicca 
Rupees  267-6-6  in  the  name  of  Rotee  Kanth 
Roy,  deceased,  the  predecessor  of  the  2nd  and 
3rd  defendants,  and  which  the  defendants  are 
enjoying  possession  of.     Within  this  jummah 
and  on  the  land   as  per  boundary  given  in 
the     schedule    the    mango- tree    that    grew 
was  blcAvn  down  by  the  cyclone  of  the  i6ih 
Kartick  1274,  which  the  ist  defendant,  in  col- 
lusion with  the  2nd  and  3rd,  cut^ind  carried 
away  on  the  5th  Falgoon  1274  in  spite  of  the 
objection    raised    by    the    plaintiff's    man; 
whereas  the  2nd  and  3rd  defendants,  beyond 
the  privilege  of  enjoying  the  fruits,  had  no 
right  of  cutting  down  trees  or  appropriating 
tbeir  value.     Under  these  circumstances  the 
plaintiff  now  seeks  to  recover  the  amount 
claimed. 


•» 


It  was  admitted  at  the  trial  J)y  both  parties 
that  only  a  few  branches  of  the  tree  had 
been  cut  and  converted  by  the  defendants ; 
and  on  consent  of  both  parties  I  gave  judg- 
ment in  plaintiff's  favor  for  Rupee  i,  subject  I 


to  the  opinion  of  the  High  Court  on  the 
following  point,  viz. : —  • 

Whether  the  2nd  and  3rd  defendants  as 
mauraseedars  are,  under  the  terms  of  their  pot- 
tah,  liable  to  the  plaintiff  for  the. value  of  tTie 
branches  so  cut  and  appropriated  ;  or,  in  other 
words,  whether  they  or  the  plaintiffs  are 
entitled  to  the  ownership  of  the  tree. 

Now  the  pottah  or  lease  for  a  maurasee 
izarah  does  not  specifically  convey  more 
than  an  hereditary  right  of  occupancy.  If 
it  be  not  *•  istemraree,"  or  entitling  the  ten- 
ant to  hold  at  a  fixed  rent,  the  amount  of  the 
annual  rent  payable  to  the  zemindar  is  vari- 
able, and  when  not  settled  by  mutual  agree- 
ment, is  determinable  only  by  the  indefinite 
standard  of  the  customary  rate  of  the  per- 
gunnah, that  is,  the  rent  payable  by  similar 
tenures  in  the  same  pergunnah ;  and  in  the 
pottah  under  which  the  2nd  and  3rd  defend- 
ants set  up  their  right  to  the  tree  nothing  is 
specified  regarding  the  powers  of  dealing 
with  trees,  and  no  special  or  particular  local 
custom  was  pleaded  by  the  defendants,  but 
the  mauraseedar  has  bound  himself  to  the 
zemindar  not  to  do  certain  acts  without  his 
permission,  viz.<,  not  to  excavate  or  build  in- 
digo factory  himself,  nor  will  he  allow  any 
body  to  do  the  same. 

Now,  under  the  common  law  of  the  country, 
the  ownership  in  trees  as  well  as  timber  ge- 
nerally is  in  the  proprietors  of  the  land  upon 
which  they  grow ;  and  it  appears  to  me  that 
under  the  terms  of  the  pottah,  the  mauras- 
eedar is  entitled  to  use  and  enjoy  the  proper- 
ty he  has  farmed  without  injury  to  its  sub- 
stance, and  that  the  power  of  dealing  with 
trees  was  apparently  left  by  the  parties  to  be 
governed  by  such  law.  Hence,  as  the  mango- 
tree,  subject  of  action,  was  of  the  nature  of 
timber,  the  ownership  of  it  belonged  to  the 
plaintiff,  the  zemindar.  Consequently  the 
cutting  of  the  branches  of  the  same  by 
the  defendants,  without  the  leave  and  licence 
of  the  plaintiff,  the  owner  of  them,  constituted 
an  act  of  voluntary  waste,  rendering  them 
liable  for  damages,  and  therefore  the  plaint- 
iff's suit  is  well  maintainable. 

Judgment  of  the  High  Court.         ^ 

Peacock,  C.  J. — We  are  of  opinion  that 
the  defendants  are  entitled  to  the  ownership 
of  the  trees.  The  lease  was  a  grant  in 
perpetuity  at  a  fixed  rent,  and  the  lessor 
reserved  no  reversionary  interest  in  the  land 
or  in  the  trees  which  were  growing  on  it. 
The  stipulation  that  the  tenant  was  not  to 
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dig  tanks  without  the  consent  of  the  land- 
» owners  does  not  add  any  weight  to  the  argu- 
ment of  the  plaintiffs  counsel.  By  making 
that  stipulation,  the  landowner  showed  that 
he  considered  that  in  the  absence  of  such  a 
stipulation  the  tenant  would  be  entitled  to 
dig  tanks. 


The  28th  November  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7..  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Suit  for  enhancement  of  rent—Agreement  of 
compromise — Indigo  contract 

Reference  to  the  High  Court  hy  the  Judge  of 
the  Small  Cause  Court  of  Chooadanga. 

Messrs.  Morris  Fitzgerald  Sandys  and 
Faulkner  Chute  Sandys 

versus 

Setul  Mundul. 

Where  a  contract  for  sowing  indigfo  was  entered  into 
and  advances  made  in  part  performance  of  an  agree- 
meot  of  compromise  between  the  parties  to  a  suit  for 
enhancement  of  rent — Held  that  the  non-completion 
of  the  agreement  of  compromise  did  not  exonerate  the 
dafendant  from  performing  his  part  of  the  contract  for 
sowing  indigo. 

Case, — Suit  laid  at  Rupees  19-6-9,  being 
the  amount  of  damages  sustained  in  1866 
and  1867  by  breach  of  an  indigo  contract, 
dated  20th  February  1865. 

The  facts  of  the  case,  as  stated  by  Mr.  G. 
Glascott,  manager  of  the  plaintiffs,  are  the 
following :  The  ryots  of  Wootholee  not 
being  on  good  terms  with  the  Loknaihpore 
indigo  concern,  enhancement-cases  were 
brought  against  almost  all  of  them.  The 
defendant  being  one  of  the  refractory  ryots, 
Mr.  Glascott,  as  manager  of  the  concern, 
sued  him  for  enhancement  of  rent.  The 
defendant  came  to  terms,  and  it  was  agreed 
between  him  and  Mr.  Glascott  that  defend- 
ant would  make  contract  for  sowing  indigo, 
and  give  kubooleut  for  a  small  increase  of 
rent,  and  Mr.  Glascott  would  withdraw  the 
enhancement-case  then  pending  against  him 
(defendant).  Accordingly,  defendant  enter- 
ed into  contract  for  sowing  indigo,  and  re- 
ceived advance,  but  gave  no  kubooleut  for  in- 
crease of  rent,  and  Mr.  Glascott  did  not  de- 
sist from  prosecuting  the  enhancement-case 
against  him.     Defendant  sowed  no  indigo  as 


contracted,  and  this  suit  was  institoted  for  re- 
covery of  damages  for  breach  of  the  contract. 
Defendant  pleads  non-liability,  denying  the 
execution  of  the  contract  and  receipt  of  ad- 
vance, and  gives  his  dispute  with  the  concen 
as  the  reason  for  the  institution  of  the  suit 
against  him. 

The  first  thing  to  be  considered  in  the 
disposal  of  the  case  is  whether  the  cootrtci 
upon  which  the  claim  is  founded  is  a  valid 
contract,  and  any  action  for  damages  for 
breach  of  it  can  lie  against  defendant. 

It  appeared  from  the  averment  of  the 
plaintiffs'  manager  that  when  the  plaintiffs 
and  defendant  fell  out,  and  plaintiffs  insti- 
tuted the  enhancement-case  against  hi m.thcj 
made  a  mutual  agreement  between  them- 
selves, the  conditions  of  which  were  thai 
defendant  would  enter  into  a  contract  for 
sowing  indigo,  and  would  give  kubooleut  for 
a  little  increase  of  rent,  and  that  the  plainliS^ 
would  withdraw  the  enhancemenl-casi 
which  they  instituted  against  him.  Defend- 
ant  on  his  part  fulfilled  one  of  the  conditions 
of  the  mutual  agreement  by  executing  th« 
contract,  but  left  the  other  (the  giving  or 
kubooleut)  unfulfilled.  The  plaintiffs  on 
their  part  did  not  carry  into  effect,  by  with- 
drawing the  enhancement-case,  the  onk 
condition  imposed  upon  them  I)y  the  terms 
of  the  mutual  agreement. 

I  am  of  opinion  that  as  this  contract,  for 
breach  of  which  this  suit  is  brought,  is  Mj 
an  independent  contract,  but  only  a  partial 
fulfilment  of  a  prior  agreement  on  the  pan 
of  the  defendant,  a  suit  for  breach  of  con- 
tract brought  on  it  is  not  tenable.  A  reci- 
procal agreement  requires  that  the  parties 
making  it  should  observe  the  conditions 
they  impose  upon  themselves  respectively. 
The  non-execution  of  the  kubooleut  by  de- 
fendant and  the  prosecution  by  plaintiffs  ot 
the  enhancement-case  against  him  in  opposi- 
tion to  the  terms  of  the  agreement  arc  no 
fulfilments  of  the  mutual  contract  either  on 
the  side  of  the  defendant  or  on  that  o\  w^ 
plaintiffs,  and  consequently  they  make  it 
null  and  void,  and  the  contract  which  is 
vitiated  in  the  root  cannot  be  made  a  basis 
for  an  action  for  damages  for  the  breach  ot 
it.  1  have,  therefore,  dismissed  the  c^^ 
considering  the  contract  given  by  defendani 
for  sowing  indigo  as  not  binding  upon  nim 
as  not  being  fcmplete  in  itself,  ^'ow  iw 
point  submitted  for  the  Hon'ble  ]vAl^  ^ 
the  High  Court  is,  whether  the  contract  is 
a  valid  dhe,  and  whether  plaintiffs  are  entulw 
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to  recover  damages  for  breach  of  the  perform- 
ance of  it. ' 

This  reference  is  made  at  the  request  of 
the  plaintiffs*  pleader,  who  prays  for  a  new 
trial. 

Judgment  of  the  High  Court, 

Peacock,  C  J, — We  are  of  opinion  that  the 
contract  for  sowing  indigo  is  a  valid  one,  and 
that  the  plaintiffs  are  entitled  to  recover  dam- 
ages for  breach  of  performance.  The  contract 
for  sowing  indigo  was  entered  into  in  part- 
performance  of  the  agreement  of  compro- 
mise in  the  enhancement-suit.  That  agree- 
ment of  compromise  was  not  fully  carried 
out.  The  defendant  not  having  executed  a 
kiibooleut  for  a  slight  increase  of  rent,  the 
plaintiffs  ^id  not  withdraw  the  enhance- 
ment-suit. The  non-completion  of  the 
agreement  of  compromise  did  not  exonerate 
the  defendant  from  performing  his  part  of 
the  contract  for  sowing  indigo  which  was 
entered  into  in  pursuance  of  the  cojn pro- 
mise. The  plaintiffs  performed  their  part 
of  the  contract  for  sowing  indigo  by  making 
the  advances  to  the  defendant.  The  defend- 
ant, having  entered  into  that  contract  to 
sow,  and  having  received  the  advance  for 
that  purpose,  was  liable  to  perform  his  part 
of  the  contract,  and  to  damages  for  non- per- 
formance. 


ingr  himself  to  be  a  tenant  for  one  year  at  an  enhanced 
rent. 

Peacock,  C.  J. — It  is  quite  clear  that 
the  plaintiff  is  not  entitled  to  maintain  this 
suit.  It  is  unnecessary  to  determine  whether 
he  is  entitled  or  not  to  enhance  the  i^nt. 
He  has  sued,  not  merely  for  an  enhancement 
of  rent,  but  he  has  sued  without  notice  for 
a  kubooleut  at  an  enhanced  rate.  He  con- 
tends that  he,  as  an  auction-purchaser,  is 
entitled  either  to  treat  the  defendant  as  a 
trespasser,  or  enhance  the  rent  to  a  fair  value 
at  his  own  option.  The  defendant's  tenure 
was  granted  in  perpetuity.  The  plaintiff 
cannot  enhance  the  rent  in  perpetuity.  No 
one  can  say  at  the  present  time  what  will 
be  the  value  of  the  land  in  all  time  to  come  ; 
and  if  he  upholds  the  defendant's  tenure, 
he  must  uphold  it  for  the  whole  term  for 
which  it  was  originally  granted.  An  auc- 
tion-purchaser cannot,  as  contended,  compel 
the  holder  of  a  tenure  in  perpetuity  to  exe- 
cute a  kubooleut  acknowledging  himself  to 
be  a  tenant  for  one  year  at  the  enhanced  rent. 
The  action  is  misconceived.  It  is  admit- 
ted that  this  case  does  not  fall  within  the 
Full  Bench  decision  as  to  the  substitution  of 
a  suit  for  a  kubooleut  for  a  notice  of  enhance- 
ment. The  suit  must  be  dismissed  with 
costs  of  this  appeal  and  the  costs  in  both 
the  Lower  Courts. 


The  28th  November  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mi  Iter,  Judge. 

Suit  for  kubooleut  at  enhanced  rent— Auction- 
purchaser — Tenant  in  perpetuity. 

Case  No.  1301  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  20th  February 
1S6S,  reversing  a  decision  of  the  Deputy 
Collector  of  P^ur  reed  pore,  dated  the  jist 
July  i86y. 

Haran  Chunder  Ghose  (one  of  the 
Defendants),  Appellant, 

versus 

Gooroochurn  Sircar  (Plaintiff),  Respondent. 

Bahoos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Appellant. 

Bahoos  Kalee  Mohun  Doss  and  Onookool 
Chunder  Mookerjee  for  Respondent. 

An  auction-purchaser  cannot  compel  thst  holder  of  a 
tenure  in  perpetuity  to  execute  a  kubooleut  acknowledg- 


The  28th  November  1868. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Suit  to  recover  advances— Accounts — Onu»  pro- 

bandL 

Case  No.  1565  of'i868. 

Special  Appeal  from   a   decision  passed  by 
the  Judge  of   Hooghly,   dated  the    i8th 
March    1868,     reversing    a     decision    of 
the    Principal    Sudder    Ameen    of    that 
District,  dated  the  14th  June  iS6y,      , 

iMessrs.  Robert  Watson  and  Co.  (Plaintiffs), 

Appellants, 

versus 

Sreedhur  Mundle. (Defendant),  Respondent, 
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Messrs.  JR.    7\   Allan  and  /.    S,   Rochfort 
•  and     Bahoo     Umorendurnath      Chatierjee 
for  Appellants. 

Bahoo  Mohendro  LaU  Shome  for 
Respondent. 

In  a  suit  to  recover  advances  alleged  to  be  due  from 
a  discharged  gomashta,  who  pleaded  acquittance  at  the 
time  of  his  discharge — Held  that  plaintiff  was 
bound  to  prove  the  payments  to,  and  the  receipts  from, 
the  gomashta,  and  to  put  in  original  documents,  and 
not  mere  transcripts,  even  if  the  defendant  had  remained 
silent. 

Jackson,  J. — In  this  case  Messrs.  Watson 
and  Co.  have  sued  one  of  their  gomashtas 
for  a  sum  of  Rupees  2,519-5-3,  which  it  is 
alleged  had  been  advanced  through  the 
gomashta  for  silk  manufacturing  purposes, 
but  which  he  had  not  accounted  for.  The 
gomashta  alleges  that  he  was  not  at  all  liable 
to  the  plaintiffs  for  the  sum  demanded,  and 
that  because  he  had  obtained  an  acquittance 
from  the  plaintiffs  at  the  time  of  his  dis- 
charge. 

The  first  Court  found  that  the  acquittance 
was  not  proved,  and  therefore  gave  the  plaint- 
iff a  decree.  The  gomashta  (defendant)  ap- 
pealed  10  the  Judge,  again  putting  forward  the 
plea  that  he  had  been  discharged  by  the  act  of 
the  plaintiffs,  and  also  adding  that,  even  if  he 
had  not  been  so  discharged,  still  the  plaint- 
iffs had  not  proved  the  amount  which  they 
alleged  was  due.  The  Appellate  Court  agreed 
with  the  Court  of  first  instance  that  the  ac- 
quittance which  was  set  up  by  the  go- 
mashta was  not  proved  in  any  way,  but 
the  Appellate  Court  held  that  the  plaintiff 
was,  notwithstanding,  bound  to  prove 
the  account  set  up  by  him  ;  and  that  Court 
found  that  the  evidence  which  had  been  pro- 
duced on  behalf  of  the  plaintiff  was,  for  the 
greater  part,  not  legal  evidence,  inasmuch 
as  some  original  receipts  obtained  from  the 
gomashta  for  sums  given  to  him  were  not  at- 
tes^d,  and  that  payment  of  these  sums  was 
not  proved  ;  and  as  certain  other  documents 
which  had  also  been  filed  in  support  of  the 
plaint  were  not  original  documents,  but 
were  mere  transcripts  prepared  by  the  mo- 
hurrir  from  the  original  .documents;  on 
these  grounds  the  Appellate  Court  reversed 
the  decision  of  the  first  Court,  and  dismissed 
the  plaintiff's  suit. 


It  is  objected  on  special  appeal  that,  as  the 
defendant's  gomashta  took  no  special  ob- 
jection to  any  of  the  items  of  the  accounts, 
either  on  the  debit  or  on  the  credit  side,  but 
merely  pleaded  a  general  acquittance  from 
all  dues,  of  whatever  amount  they  were,  nn- 
der  these  circumstances,  the  plaintiffs  were 
not  bound  to  prove  all  the  items  of  the  ac- 
counts. We  are  inclined  to  think  that  the 
Judge  was  correct  in  the  law  that  he  laid 
down  that  the  plaintiffs  were  bound  to  give 
some  evidence  of  the  accounts  which  thev 
put  forward. 

They  were  bound  to  prove  the  payments 
of  the  money  to  the  gomashta"^  and  the 
receipts  which  they  obtained  from  the 
gomashta ;  they  were  bound  also  to  pot  in 
the  original  documents,  and  not  the  mere 
transcripts  made  by  their  mohurrir;  and  this 
the  plaintiffs  were  bound  to  dp,  even  if  the 
defendant-gomashta  had  remained  silent. 

Ix)oking  to  the  manner  in  which  the  fir^ 
Court  decided  this  case,  the  first  Court  evi- 
dently being  of  opinion  that  it  was  noi  ne- 
cessary to  require  such  strict  proof  of  the 
plaintiffs,  we  think  that  the  Judge  should 
have  given  the  plaintiffs  an  opportoniiy 
of  proving  the  unattested  documents  which 
they  put  in,  and  of  producing  their  factorr- 
books  and  other  documents  which  were 
wanting.  We,  therefore,  remand  the  case 
to  the  Judge,  and  direct  that  he  will  summon 
the  defendant  and  examine  him  regarding 
the  items  of  these  accounts.  Had  this  been 
done  from  the  commencement,  we  have  00 
doubt  that  this  litigation  would  have  ceased 
long  before  this.  The  Judge  will  also  re- 
quire the  plaintiffs  to  put  in  the  additional 
evidence  required  to  prove  the  gomashtas 
receipts  for  the  money  advanced  to  him,  and 
the  original  books  and  papers  from  his  office 
to  prove  the  different  items  of  the  accoanw. 
After  receiving  this  evidence,  the  Judge 
will  proceed  to  pass  a  fresh  decision  in  the 
case. 


c 


i 


Under  ihe  circumstances,  each  of  the  par- 
ties will  bear  his  own  costs  of  this  appeal. 
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The  28th  November  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Attachment  in  execution— Adverse  possession. 

Case  No.  1385  of  1868.  | 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Txrhoot,  dated  the  nth  March 
1868,  affirming  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
1 2th  July  1867. 

Lyakut  Ali  and  otliers  (Defendants),  Appel- 
lants, 

versus 

The  Court  of  Wards  on  behalf  of  the  Rajah 
of  Durbhungah  (Plaintiff),  Respondent, 

Messrs.  R.  E.  Twidale  and  C.  Gregory  for 

Appellants. 

Baboo  Juggadanund  Mookerjee  for  Res- 
pondent. 

In  a  suit  tor  the  sale  of  certain  property  in  satisfac- 
tion of  a  decree  against  a  j  udij^ment-debtor  (since  de- 
ceased), where  it  was  found  that  the  judgment-debtor 
had  made  over  the  property  to  his  wife  in  lieu  of  her 
dower,  and  that  she  had  transferred  it  to  defendant : 

Held  that  the  onus  was  on  the  plaintiff. 

Kemp,  J. — This  was  a  suit  brought  by 
the  Manager  under  the  Court  of  Wards  on 
behalf  of  the  Rajah  of  Durbhungah  praying 
for  the  sale  of  a  certain  property  in  satisfac- 
tion of  a  decree  obtained  by  a  former  Rajah 
on  the  13th  ^lay  1837.    It  is  very  clear  from 
the  record  that  between  1837  and  the  present  \ 
suit,  former  Rajahs  had  tried  to  execute  this 
decree  against  this  property,  and  were  suc- 
cessfully opposed  by  the  parties  in  possession. 
The   present  suit  is  brought  under  Section 
246  of  Act  VIU.  of  1859,  the  objections  of 
the  defendant  having  been   allowed  under 
that  Section.     The  plaintiff,  therefore,  had 
to  establish  his  right,  and  to  prove  that  the 
judgment-debtor,  Luteef  Ali,  who,  from  the 
record,   it   appears,   died    in  1850,   was   in 
possession    of    the    property    sought    to   be 
sold    within    t2   years   prior  to   suit.     The 
Judge  has  thrown  the  whole  onus  upon  the 
defendant,  who   was   admittedly   successful 
under  Section   246,  having  been  found  to 
be    in  possession.     The  Judge  further  has 
refused   to  allow  the  defendant,  who  only 
reached  his  majority  while  the  suit  was  pend- 
ing before  the  Judge,  to  put  in  any  evidence 
with  a  view  of  discharging  himself  of  the 
onus    which    has    been    improperij'    thrown 
upon  him. 


We  think  that  the  Judge,  in  refusing  to 
admit  that  evidence,  did  not  exercise  a  wis*e 
discretion ;  but,  after  hearing  the  arguments 
on    both    sides,    we    think    it    unnecessary 
to  remand  the  case,  and  there  can  be^no 
question  in  our  opinion  that  the  onus  is  on 
the  plaintiff.     The  defendant  does  not  claim 
as  heir  of  the  judgment-debtor:  his  claim  is 
that  the  judgment-debtor,  two  years  before 
the  decree  obtained  by  the  Rajah,  made  over 
this  property  to  his  wife  in  lieu  of  her  dower, 
and  that  it  was  by  her  transferred  to  him, 
and  that  his  possession  and  that  of  his  donor 
have  been  all  along  adverse  to  the  judgment- 
debtor.     It   also  appears  that,  so  far  back 
as  1847,  the  then  Rajah  of  Durbhungah  was 
well  aware  of  the  claim  of  Syud-un-nissar, 
the   mother   of   the   defendant.     It   is   also 
clear  that  for  more  than  12  years  after  the 
death    of    the   judgment- debtor,    no    active 
steps  were  taken  to  enforce  the  decree  of 
1837  against  the  property  in  question.    We, 
therefore,  reverse  the  decision  of  the  Judge, 
and   dismiss   the   suit  of  the  plaintiff  with 
costs  of  the  Court  below  and  of  this  special 
appeal  with  interest. 


The  1st  December  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

Jurisdiction— Revenue  Courts. 

Case  No.  1673  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  jist  March  1868,  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated 
the  jist  March  i86y. 

Bacharam  Paul  (Plaintiff),  Appellant, 

versus 

Asgur  Fukeer  and  others  (Defendants), 
Respondents. 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Chun- 
der  Madhub  Ghose  for  Respondents. 

A  ryot  having*,  under  the  provisions  of  Act  VI.  (B^.) 
of  1S62,  deposited  with  the  Collector  a  sum  of  money 
alleged  to  be  due  as  rent,  the  zemindar  refused  to  receive 
it  on  the  ground  that  the  rent  due  was  less  than  the 
amount  deposited. 

Held  that  it  was  beyond   the  competency  of  the 
Collector  to  go  into  an  enquiry  as  to  the  quantity  of 
land   held  by  the  ryot  and  the  circumstances  under  ' 
which  he  had  been  ejected. 

Jackson,  J. — This  decision,  which  Baboo 
Chunder  Madhub  Ghose,  who  appears  for 
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the  special  respondent,  has  very  wisely  not 
^tempted  to  support,  is  clearly  erroneous. 

The  Subordinate  Judge  has  held  plaintiff 
to  be  bound  by  a  decision  arrived  at  by  the 
CoMector  on  a  so-called  suit  under  the  Bengal 
Aa  VI.  of  1862. 

It  appears  that  the  point  which  the  Col- 
lector affected  to  decide  under  the  provisions 
of  that  At\  was  one  which  he  had  no  juris- 
diction at  all  to  try. 

A  ryot  deposited,  under  the  provisions  of 
that  Ad,  with  the  Collector,  a  certain  sum  of 
money  which  he  alleged  to  be  due  to  the 
zemindar  as  rent.  The  zemindar  refused  to 
receive  it  on  the  ground  that  the  rent  due 
was  less  ih^xi  the  amount  deposited  by  the 
tenant,  and  the  Collector,  therefore,  went  into 
an  enquiry  as  to  the  quantity  of  land  held 
by  the  ryot  and  the  circumstances  under 
which  he  had  been  ejected  from  it. 

This  -was  a  proceeding  beyond  his  com- 
petency, and  bis  decision  is  in  no  way  con- 
clusive on  the  plaintiff. 

The  decision  must  be  set  aside,  and  the 
proceedings  must  be  sent  back  to  the  Lower 
Appellate  Court,  in  order  that  a  proper  deci- 
sion may  be  come  to  on  the  evidence. 


The  ist  December  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hob- 
house,  Judges. 

Enhancement  of  rent — Misconstruction  of  lease 
— New  plea  in  special  appeal. 

Case  No.  684  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Jes- 
sore^  dated  the  jist  December  i86y^  re- 
versing a  decision  of  the  Deputy  Col  tutor 
of  Khoolnah,  dated  the  jgth  September 
1866. 

Satooram  Mojoomdar  and  others  (Plaintiffs), 

Appellants, 

versus 

Preonath  Banerjee  (Defendant),  Respondent. 

Baboos  Bhawanee  Churn  Dutt  and  Nil  Ma- 
dhub  Bose  for  Appellants. 

Mr,  J.  S.  Rochfort  for  Respondent. 

In  a  suit  for  enhancement  of  rent  which  was  dismiss- 
ed in  the  Lower  Court,  where  the  sole  issue  raised  was 
thes^enuineness  of  a  pottah  pleaded  by  the  defendant — 

Held  that  an  entirely  new  plea  of  misconstruction  of 
the  terms  of  the  lease  could  not  be  admitted  in  special 


appeal,  when  the  facts  on  which  alone  it  could  be  sup- 
ported had  not  been  found  in  the  Lower  Court. 

Bay  ley  y  J, — I  am  of  opinion  that  this  spe- 
cial appeal  ought  to  be  dismissed  with  costs. 

The  grounds  taken  in  the  certified  petition 
of  special  appeal  are  far  from  clear  and  dis- 
tinct, although  by  law  they  ought  to  be  so. 
By  the  argument,  however,  of  the  special 
appellant's  pleader,  it  would  appear  that  the 
real  objection  to  the  decision  of  the  Lower 
Appellate  Court  is  that  the  term  '*raemee'' 
used  in  the  pottah  conveys  no  hereditary 
right  to  the  present  defendant,  who  is  the 
son  of  the  original  lessee.  The  judgment  of 
the  Lower  Court  does  not  show  this  ground 
to  have  bee;h  in  any  way  taken  below,  nor 
is  it  any  sufficient  answer  for  the  appellant 
to  say  that  because  he  was  respondent  in  the 
Lower  Court,  he  had  no  opportunity  to  raise 
the  point;  for,  in  the  course  of  the  argument, 
he  certainly  might  have  done  so.  In  addi- 
tion,  however,  to  this  defect  on  his  part,  the 
appellant's  pleader  shows  us  no  facts  indi- 
cating that  he  himself  treated  this  raemee 
pottah  as  one  limited  to  the  lifetime  of  the 
defendant's  father.  He  does  not  show  for 
what  period  after  the  father's  death  he  ai* 
lowed  the  son  to  pay  the  original  rent  under 
the  raemee  pottah  without  question.  Bui 
he  asks  this  Court,  not  as  a  matter  of  right, 
which  he  cannot  do,  but  as  a  matter  of  per« 
mission  and  discretion,  which  is  all  that  he 
can  do  by  law,  to  admit  a  new  ground  in 
special  appeal  not  taken  below,  and  he  asks 
this  without  showing  such  facts  as  might 
support  this  new  plea  of  misconstruction  of 
the  lease  below  as  to  its  being  valid  beyond 
the  father's  life.  Under  these  circumstances, 
I  do  not  think  we  should  admit  this  ground 
at  the  present  stage. 

I  may  here  add  that  the  case  cited  in 
Weekly  Reporter,  Volume  IX.,  page  3^  Vriyy 
Council  Decisions,  refers  to  mokurrurees, 
in  respect  to  which  there  is  no  contention 
in  the  present  case.  The  special  appellant's 
case  is  entirely  upon  the  construction  of  the 
word  raemee,  which  may  have  a  different 
bearing,  and  may,  in  fact,  under  the  veiy 
ruling  cited,  be  shown  on  certain  evidence 
to  involve  hereditary  rights.  The  appeal 
is  dismissed  with  costs. 

Hobhouse,  J, — I  concur  in  thinking  that 
this  appeal  ought  to  be  dismissed  with 
costs.  4  • 

The  material  facts  of  the  litigation  arc 
shortly  tbese.  The  plaintiff  sued  for  arrears 
of  rent  at  an  enhanced  rate  after  service  of 
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notice.  The  defendant  set  up  a  pottah,  rae- 
mee  pottah,  which  he  said  barred  the  plaint- 
iffs right  to  enhance  the  rent ;  and  the  sole 
question  upon  which  the  parties  went 
to  issue  in  both  the  Courts  below  was 
whether,  as  a  matter  of  fact,  this  pottah  had 
or  had  not  been  really  granted,  and  it  was 
assumed  that  if  the  pottah  was  genuine,  the 
plaintiff  would  be  barred  from  enhancing  the 
defendant's  rent. 

The  Lower  Appellate  Court  found  against 
the  plaintiff  on  the  pottah,  and  the  plaintiff 
no^v  comes  in  special  appeal  before  us,  asking 
us  to  raise  an  entirely  different  question, 
that  is  to  say,  admitting  the  pottah  to  be 
genuine,  is  or  is  not  the  plaintiff  barred  by 
its  terms  from  enhancing  the  defendant's 
rent  ? 

Without  saying  that  this  is  not  a  question 
which  may  be  taken  in  special'  appeal,  al- 
though not  taken  in  the  Court  below,  it 
seems  to  me  that  it  can  only  be  taken  when 
all  the  facts  in  the  case  are  exactly  ascertain- 
ed and  are  before  us  as  matters  of  fact.  In 
this  case,  there  are  several  material  facts 
which  have  not  been  found,  and  which  cannot 
be  found  unless  the  case  be  remanded  to  the 
Judge  of  the  Lower  Appellate  Court  who  is 
the  sole  Judge  of  facts — facts  whether  the 
present  defendant  is  holding  under  the  raemee 
pottah,  and,  if  so,  how  long  under  it,  and  so 
forth.  It  has  been  the  plaintiff's  own  fault 
that  these  facts  have  not  been  found,  and  I 
consider  he  cannot  now  be  allowed  to  raise  a 
contention  founded  on  such  facts. 

The  appeal  Is  dismissed  with  costs. 


The   I  St  December  1868. 
Present : 

The  llon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

Judges. 

Limitatioa— Special    appeal— Minor — Mother's 

guardianship. 

Case  No.  144  of  1868. 

Special  Appeal  from  a  decision  pas  mi  by 
the  Judge  of  East  Burdwan,  dated  the  j/A 
December  i86yj  affirming  a  decision  of  the 
Officiating  Sudder  Ameen  of  that  District y 
dated  the  12th  July  i86y. 

Ram  Dhun  Doss  and  others  (Defendants), 

Appellants^ 

versus      * 
Ram  RuUun  Dutt  (Plaintiff),  Respondent. 

Baboo  Boykuntnath  Paul  for  Appellants. 
Vol.  X. 


Baboos  Kishen  Succa  Mookerjee  and  Nil 
Mad  hub  Sein  for  Respondent.  • 

Where  a  plea  of  limitation  can  only  be  properly  de* 
cided  with  reference  to  facts  found  in  connection  with 
the  question  of  possession  and  dispossession,  and  where 
appellants  have  omitted  to  press  evidence  on  the  pointy 
thougrh  the^  had  every  opportunity  before  the  Lower 
Appellate  Court,  it  cannot  oe  admitted  to  be  taken  in 
special  appeal.    ' 

Under  Section  3,  Act  XL.  of  1858,  and  under  the  Hin- 
doo Law  generally,  a  mother  may  ordinarily  be  guardian 
of  her  minor  son  without  either  a  certificate  or  a  special 
order  of  Court. 

Bayley,  J. — In  this  case,  the  plaintiff  sued 
for  possession  of  4-anhas  share  of  certain 
property  with  mesne-profits  as  inherited 
from  his  father,  and  also  to  cancel  a  certain 
ruffanamah  filed  by  plaintiff's  mother  in  a 
case  No.  170,  which  case  was  originally 
brought  for  possession  of  the  property  now 
in  suit. 

The  defendants'  case  is  that  the  plaintiff 
was  entitled  only  to  i-anna  and  not  to  4- 
annas  share  by  right  of  inheritance,  and  that 
the  property  in  suit  was  legally  transferred* 
to  them  (the  defendants)  by  a  certain  ruffa- 
namah executed  by  the  plaintiff's  mother  on 
behalf  of  her  minor  son,  the  plaintiff,  and 
by  consent  of  the  other  son. 

The  first  Court  decreed  the  plaintiff's  suit 
for  the  4-annas  share  claimed. 

On    appeal,   the   Lower  Appellate  Court* 
aOirmed  that  decision. 

Defendant  appeals  specially,  and  urges 
before  us — 

istly, — That  the  suit  cannot  be  heard  as 
the  same  subject-matter  has  been  disposed 
of  by  the  decision  on  the  ruffanamah  in 
case  No.  170. 

2ndly. — That  limitation  bars  the  suit  as 
the  plaintiff  has  been  all  along  out  of  posses- 
sion. 

jrdly, — That  the  Lower  Appellate  Court 
was  wrong  in  holding  that  the  mother  was 
not  legally  capable  of  making  the  transfer 
to  the  defendants  by  the  ruffanamah^  on  the 
ground  that  she  had  no  certificate  under  Act 
XL.  of  1858,  nor  any  appointment  as  recog- 
nized guardian  in  case  No.  170. 


The  point  of  res  adjudicata  is  not  so  seri- 
ously pressed  on  us  as  the  point  of  limita- 
tion. On  this  'plea,*  it  is  urged  that,  al- 
though it  is  not  taken  specifically  in  the 
Lower  Appellate  Court,  yet  it  is  a  question 
which  in  the  exercise  of  this  Court's  discre- 
tion we  should  now  adjudicate. 
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I  am  of  opinion  that  in  the  case  of  a  spe-  |  action  was  held  to  be  barred  by  Section  2,  Act  VII!.  o( 

•cial  appeal  like  this,  where  the  point  of  limit-  ll^?.^'  ^\'!;^*^'vk'*'"S?  ^^  ^'^^  did  not  change  the 

.      '  '^     ,  J         ,       *  1     *^ ,     .  1     .       .  «  cause  of  action  within  the  nieaninsr  of  that  Section, 

ation  could  only  be  properly  decided  with  | 

reference  to  certain  facts  to  be  found  in  con-  >      Phear,  J. — This  is  a  suit  to  recover  pos- 

nation  with  the  question  of  possession  and  session  of  certain  land  from  the  defendant:;, 
dispossession,  and  where  ihe  appellants  hav-        y^^     ^^.^^„^     ,^i„jijf  ^,       j^  ,854,insti-    I 

ing  had  every  opponunuy  to  press  evidence  ,u,^j  ,  ^j^j^        f„^j  ^^^^     ^^^^^^  defendants    " 

upon  the  pent  before  tl.e  Lower  Appel  ate  ^^  ,^^^,^^  possession  of  land  from  them. 
Court,  have  omitted  to  do  il,  it  is  too  late  ^ 

at  this  stage  of  the  case  to  admit  this  en-        }    ^"^    distinctly    of    opinion    from    the 

tircly  new  plea.  evidence  that  the  land  which   is  the  subject 

T      ^        J    .      .L         1-  c   .i_      T  of  the   present  suit  was  part    of    the  land 

In   regard    to   the   ruhng  o     the    Loxver  ,  ^.^ich  the  plaintiff  sued  for  in   1851.    She 

Appellate  Court  that,  because  the  pla.nt.fTs  ,,^,  ^^^^^,^^  ,„  ^^^  ^^^^  ^^  ,854,  and  has 

mother  was  not  appointed  guardian  under  a  „«,.^^  u«^  ,x^^       •         ^  *u    i     j  • 

^^rf;.;^w^  .,«<«.    \V^»  vr       c     o  o  never  had  possession  of  the  land  m  question 

certihcate  under  Act  XL.  of  1858,  nor  ap-  cJn^^  ♦!>«♦  ^i^.«      t.  t  n^        *u      r        «- :♦ 

•*  :.,f^4  » .,  ^  I        c  r^      i.  •     .L     1  •  since  that  date.     It  follows,  therefore,  as  it 

pointed  bv  anv  order  of  Court  in  the  liiii^a-  «  *u  *   l  r     .• 

t:^«  ;«  rCo«  x',.    .  «^     u    u  ^            .1     •.    /  «^ppears  to  me,  that  her  cause  of  action  was 
tion  in  Case  Ao.  1 70.  she  had  no  authority  to  :i^i^»u      •*    *u  t    ^  .1.      l         -j.. 
r     ..                .1       I          ^           7'  »n  DOih  suits  the  same.     In  both,  she  souriit 
transfer  the  i)roperiv  bv  the  ruffaftamah  on  ,^    ,^^^„„.   r.^_    tu     a  c     a     !      *u     «.1. 
Kokoif  ^f  uJ.  ^,:«^:  ««'     .u     T            A       1  ^0   recover   from   the  defendants   the  same 
benalt  ot  her  minor  son,  the  Lower  Appel-  i„„j   ^^  »l                1  .1    .  •*  _r  n 
u*«  r-^.,rt  k^o  ^^,v.^,:**^^                    •     1  '*""•  ""  ^"G  ground  that  it  was  wrongfoll? 
late  Court  has  committed  an    error  m    aw  „,uul^m  r,^  °  u^    u    *u             j  *u 
f«r  l1«/^or  Q«/.»;««  «  ^f  *u,^   A^f        ^        J  withheld  from  her  by  them,  and  the  wrong- 
tor  under  beciion  3  ot  that  Act,  and  under  a^\,^^  ^c  .k«  a^^^aL  ♦             .u  ^ 
*k-.  u:^  1^^  T.,..  ^-.«    11                u  doing  ot  the  defendants  was  the  same  act 
the  Hmdoc  Law  generally,  a  mother  may  ^^  ^t.\^^  .^f  ««♦«  :«  .u                              ..u 
^,j.  ^  :i    u           A'        c  tf       '                •.!_  or  series  or  acts  in  the  one  case  as  in  the 
ordinanlv  be  guardian  of  her  minor  son  with-  ^..  «.      t.  ;«,  »..,«  .u«#  .u     .-.i     *                • 
,*.,»  i*;fk^..  o  Jlr«;fi^o.«    ^    «          •  1      J        c  other.     It  is  true  that  the  tit  e  ta  possession 
out  either  a  certincaie,  or  a  special  order  of  ^„  ,,,u:r.u  fu^  ^i« •«.«             i-      •     jTcT     . 
(Jq^yI  o"  wtuch  the  plaintitt  now  relies  is  different 

from  that  which  she  set  up  in  the  suit  of 


******* 
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up 
1854.     In  the   present   suit,   she  claims  the 
land  as  being  part  of  her  talook  Shahazad- 

pore,  while  in  1854  she  maintained  that  this 

I  land  was  toivfeer,  which  she  had  reclaimed 
The  2nd  December  1868.  and  occupied  as  proprietor  of  the  talook,  and 

Present  •  ^^  ^^^^  account  was  entirled,  as  against  the 

,  defendants,  to  have  settled  with  her  by  Gov- 
The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse,  ,  ernment       But  1  think  the  difference  in  the 

Judges.  I't'e  put  forward  does  not  change  the  cause 

D     \a'  A'    *.        T%./r  *  ..  .       . ,  :  ^^  action  within  the  meaning  of  Section  1 

Res  adjudicate  —  Difference  of  title  with  same    of  Art  VIII    of  iS^o      The  nlai miff's  nanse 

cause  of  action— Section  2,  Act  VHI.,  1850.        "J      /.         ;.    /    v\     1?    P*^L"^*"  ^  ^"'f 

-,  .,  xo^y.       Qf  action— that  which  obliges  her  to  seek 

Case  Xo.  19  of  1868.  the  aid  of  a  Court  of  justice — is  simply  this, 

r,       ,       A^j.     i   y-  J    ■  .  ,.  "^"^ely,  that  she  is,  as  she  alleges,  wrong- 

fJ'S  ^H'^'J  /'''!!'  ^  '^Xf'-^r^  P""'"'^  ^y  fu"y  deprived  by  the  defendants  of  the  en- 

the  Second  Subordinate  Judge  0/  the  24^  joyment  by  possession  of  certain  land  which 

Pergunnahs,    dated    the    14th    November  she  is  entitled  to  have.     It  is  for  her  at  the 

'^'  trial  to  make  out  such  a  title  to  possession 

Wooma  Tara  Dabec  (Plaintiff),  Appellant      ^^  ^^^'^  prevail  against  the  defendants.     If 

she  omits  to  put  forward  her  strongest  title 
versus  or  her  real  title,  so  much  the  worse  for  her. 

Unnopoorna  Dossee  and  others  (Defendants)  1^^  adjudication  in  the  suit  determines  as 

Rs>,h     ,    "      U>'eienaanis;.  between  her  and  the  defendants  not  only  the 

i^e.ponaenis.  ^.^^^^^  ^^  ^j^^  particular  title  which  she  sets 

Baboos  Onookool  Chundtr  Mookerjee,  Sree-  ^P'  ^"t  the  actual  right  to  possession  at  the 

•  nath  Doss,  and  Ashootosh    Chatterjee  for  date  of  the  plaint,  by  whatever  title  it  might 

Appellant.  be  capable  of  being  then  supported. 

Baboos     Unnoda     Pershad     Banerjee    and    hv^lh^^n^^t-f  ""?  Q^'l- '^ 

Romesh  Chunder  Mitter  for  Respondents       ^J   5L  ^f  h    "  ""    ^'''7\k  °^^'^  ^^"i 

P^/uuciaa.      Qi  ,gg^^  ^„j  consequently  that  this  appeal 

Where  a  plaintiff  sued  to  recover  possession,  as  beine  ,  should  be  dismissed  with  COStS. 
part  of  her  own  talook,  of  land  which  she  had  in  a  form-  .  • 

er  suit  clai.Tied  as  t(mfeer  reclaimed  and  occupied,  her  '       Hobhouse,  J^—l  am  of  the  same  OpinloH. 
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The  2nd  December  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Enhancement  of  rent— Admission— Presump- 
tion of  uniform  payment 

Case  No.  1671  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  tr^th 
February.  t868^  affirming  a  decision  of 
the  Deputy  Collector  of  that  District,  dated 
the  26th  October  i86y, 

Pearee  Mohun  Dult  (Plaintiff),  Appellant, 

versus 

Radha  Madhub  Mookerjee  (Defendant), 

Respondent, 

Baboos  Ashootosh   Chatter jee  and  Ashootosh 
Dhur  for  Appellant. 

Baboos  Nubo  Kishen  Mookerjee  and  Bama 
Churn  Banerjee  for  Respondent. 

In  a  suit  for  enhancement  of  rent,  plaintiff's  admis- 
sion that  defendant  held  the  tenure  for  30  or  32 
years  atjthe  same  rent,  was  held  not  to  amount  to  an  ad- 
mission that  the  land  had  been  held  at  that  rate  of  rent 
from  the  Permanent  Settlement,  and  that  plaintiff  should 
have  an  opportunity  allowed  him  of  rebutting  any  pre- 
sumption which  might  arise  from  that  admission. 

Kemp,  J. — This  was  a  suit  for  the  te- 
covcry  of  rent  at  an  enhanced  rate  after  ser- 
vice of  notice.  The  ryot,  the  defendant,  plead- 
ed that  the  rent  at  which  the  land  had  been 
held  by  him  had  not  been  changed  for  a 
period  of  20  years  prior  to  suit.  The  onus  of 
proving  that  was  upon  him.  The  Judge 
held  that  by  the  plaintiff's  own  admission 


"  the  defendant's  tenure  was  protected  from 
enhancement  under  the  presumption  allowecV 
by  Section  4  of  Act  X.  of  1859.''  The  Judge 
has  further  held  th^t  when  the  Lower  Court 
found  that  the  rent-receipts  filed  by  ihe 
defendant  did  not  prove  the  plea  of  uniform 
payment  of  rent,  there  was  no  necessity  to 
look  at  the  plaintiff's  deeds  which  were 
filed  for  the  purpose  of  lebutting  the  de» 
fendants  pica. 

In  special  appeal,  it  is  contended  that  the 
Lower  Appellate  Court  is  wrong  in  constru- 
ing the  statements  of  the  plaintiff's  gomash- 
ta,  Bhoobun  Mohun  Mookerjee,  as  an  ad- 
mission by  way  of  estoppel  conclusively 
binding  upon  the  plaintiff ;  2ndly,  that  the 
Lower  Appellate  Court  has  omitted  to  notice 
jumma-wassil-bakee  papers  filed  by  the 
plaintiff  for  a  period  of  several  years,  which 
prove  a  variation  of  rent. 

We  are  of  opinion  that  on  both  these  grounds 
the  decision  of  the  Judge  cannot  stand.  The 
admission  of  the  gomashta  amounts  to  this, 
that  the  defendant  had  held  the  tenure  for  30 
or  32  years,  paying  a  rent  of  18  rupees  10 
annas  18  gundas  3  cowries  during  that  period. 
This  admission  raised  a  presumption  that  the 
lands  had  been  held  at  that  rate  from  the  time 
of  the  Permanent  Settlement,  inasmuch  as 
it  admits  that  the  rate  had  not  been  changed 
for  a  per.iod  of  20  years  before  the  com- 
mencement of  the  suit ;  but  it  does  not  con- 
tain any  admission  to  the  effect  that  the  land 
ha's  been  held  at  that  rate  from  the  time  of 
the  Permanent  Settlement.  On  the  contrary, 
it  states  that  the  tenure  commenced  at  a  much 
later  period.  The  Judge  was,  therefore, 
clearly  wrong  in  law  in  holding  that  this 
admission  protected  the  defendant's  tenure 
from  enhancement. 

On  the  second  ground,  the  first  Court, 
it  appears,  had  considered  these  jumma- 
wassil'bakees,  and  pronounced  a  decision 
upon  them.  The  Judge  has  entirely  omitted 
to  do  so.  The  plaintiff  had,  therefore,  no 
opportunity  given  him  to  rebut  any  pre- 
sumption which  may  arise  from  the  admis- 
sion made  by  the  gomashta,  and  to  show 
that,  although  the  rent  at  which  the  land 
is  held  by  the  defendant  has  not  been  chang- 
ed for  a  period  of  more  than  20  years  prtor 
to  the  commencement  of  the  suit,  it  has  been 
changed  sometime  subsequent  to  the  Perma- 
nent Settlement,  or  that  such  rate  was  fixed 
at  some  later  period. 

The  case  is,  therefore,  remanded  for  re- 
trial with  reference  to  the  above  remarks. 
Costs  to  follow  the  result. 
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The  2nd  December  1868. 

^  Present : 

Trie  Hon'ble  J.  B.  Phear  ami  C.  Ilobhouse. 

Judges. 

Applications  (defective  and  partial)  for  execution 
of  decree — Bona  fide  proceeding's— Section  20, 
Act  XIV.,  1859. 

Case  No.  403  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  24'Pergunnahs,  dated 
22nd  July  i868y  reversing  an  order  of 
the  Sudder  Ameen  of  that  District ^  dated 
the  jrd  March  1868. 

Oodoy  Chand  Lushkur  and  another  (Judg- 
ment-debtors), Appellants, 

versus 

Nobocoomar  Poramanick  and  others  (Decree- 
holders),  Respondents,  . 

Baboo  Romesh  Chunder  Mitter  for     • 
Appellants. 

Baboo  Anund  Chunder  Ghosal  for 
Respondents. 

Where  an  application  for  execution  of  a  decree  was 
defective  in  re^rd  to  many  particulars  t'equired  by  the 
terms  of  Section  213,  Act  vIII.  of  1859,  and  asked  also 
for  execution  of  a  share  only  of  the  decree,  it  was  held 
not  to  be  a  proceeding^  within  the  meaningr  of  Section 
20,  Act  XIV.,  1859. 

'Where  an  application  for  execution  by  a  party 
representingf  himself  to  be  the  purchaser  of  a  decree,  was 
rejected  on  account  of  the  applicant's  failure  to  produce 
evidence,  as  he  was  directed  to  do,  in  support  of  his 
claim,  it  was  held  not  to  be  a  proceeding  properly 
tidcen  to  enforce  a  decree. 

^  Phear,  J, — Wk  think  that  the  view  taken 
of  this  case  by  the  Court  of  first  instance 
was  correct,  and  that  taken  by  the  Lower 
Appellate  Court  not  correct.  The  point 
which  we  are  called  upon  to  decide  is  simply 
whether  or  not  as  a  matter  of  law  the  steps 
taken  by  the  present  applicant  for  execution 
of  a  decree  on  the  i7tb  di  September  1867 


and  1 1  ih  December  of  the  same  year,  were 
proceedings  for  the  purpose  ot  obtaining 
execution  of  a  decree  within  the  meaning  of 
Section  20,  Act  XIV.  of  1859. 

Now,  it  appears  that  the  application 
of  the  17th  September  1867  was  defec- 
tive in  regard  to  very  many  of  the  par- 
ticulars which  are  required  on  such  an 
occasion  by  the  terms  of  Section  212,  Act 
VIII.  of  1859.  The  appellant  also,  as 
it  appears  to  us,  at  that  time  asked  for 
execution  of  a  14-annas  Share  only  of  the 
decree  (not  for  execution  of  the  whole 
decree),  and  the  Court  before  whom  the 
application  was  made,  having  regard  to 
these  points,  rejected  it  as  not  being  apropw 
application  within  the  provisions  of  the  legis- 
lature which  aflFect  applications  for  decree. 
It  is  true  that  the  Court  did  not  reject  the 
application  on  the  day  it  was  made,,  but  it 
did  so  on  the  nth  of  December  1867,  after 
having  received  a  report  in  the  matter  from 
one  of  its  officers,  which  led  it  to  the  conclu- 
sion that  I  have  just  now  mentioned.  We 
think  that  the  decision  of  the  Court  on  that 
occasion  was,  on  the  facts  I  have  slated,  a 
correct  one,  and  that  the  application  for 
decree  which  was  so  'erroneously  made  was 
not  properly  a  proceeding  within  Section  20, 
Act  XIV.  of  1859. 

But  on  the  day  when  the  Court  rejected 
this  application,  that  is,  on  the  iiih  De- 
cember 1867,  the  applicant  made  a  fur- 
ther application  to  the  Court,  represent- 
ing himself  to  be  the  purchaser  of  the  decree, 
and  the  Court  directed  that  he  should 
put  in  evidence  in  support  of  his  claim.  Ii 
seems  that  he  did  not  put  in  evidence,  and 
that  eventually  the  Court  on  account  of  his 
default  rejected  this  application  also.  If 
this  were  so,  we  think  that  this  application 
was  not  properly  a  proceeding  taken  to  en- 
force a  decree  within  the  meaning  6f  Sec- 
tion 20,  Act  XIV.  of  1859.  The  Court  of 
first  instance  has  taken  the  same  view  oi 
these  two  applications  that  we  have,  and 
has  held  that  the  present  application,  which 
was  made  on  the  27th  of  February  1868,  is 
consequently  out  of  date  and  barred.  We 
think  that  this  conclusion  is  inevitable,  and 
that  the  decision  of  the  first  Court  is,  therefore, 
right. 

Accordingly  we  reverse  the  judgment 
of  the  Lower  |\ppellate  Court,  and,  affirm- 
ing that  of  the  first  Court,  direct  that  exe- 
cution be  stayed.  The  appellant  must  have 
his  cost*  both  in  this  Court  and  in  the  Court 
below. 
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The  2nd  December  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Presumption  of  nniform  rent — Sections  3  and  4, 

Act  X.,  1859. 

Case  No.  1992  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
yudge  of  the  24'Pergunnahs^  dated  the 
^h  May  1868,  reversing  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  2gth  October  iSCy. 

Kasheenath  Lushkur  (Defendant), 
Appellant, 

versus 

Bamasoonduree  Debia  (Plaintiff)  and  another 
(Objector),  Respondents, 

Baboo  Kedarnath  Chatterjee  for  Appellant. 

Baboos  Bhyrub  Chunder  Banerjee  and  Hem 
Chunder  Banerjee  for  Respondents. 

In  order  to  bring  himself  within  Sections  3  and  4,  Act 
X.  of  1859,  a  ryot  need  only  show  that  the  particular 
land  which  is  the  subject  of  suit,  not  the  whole  tenure  of 
which  it  may  once  have  formed  a  part,  has  been  held 
at  an  unchanged  rent  since  the  Permanent  Settlement. 
it  is  not  necessary  that  the  land  should  have  remained  a 
separate  holding. 

0 

Phear,  J, —In  this  case,  the  sole  question 
is  whether  or  not  the  defendant  has  made  out 
that  the  land,  in  respect  of  which  the  plaintiff 


claims  an  enhanced  rent,  has  been  held  at  an 
unchanged  rent  from  the  time  of  the  Perma-» 
nent  Settlement.  The  Judge,  after  reviewing, 
the  greater  portion  of  the  evidence,  says: 
"  If  there  were  no  other  evidence  before 
"  me,  I  should  concur  with  the  Lower  Court 
'*  in  finding  that  the  defendant  is  entitled  to 
'^  the  benefit  of  the  pfesumption  of  Section 
'^  4.  But  it  appears  to  me  that  the  pre*' 
"  sumption  is  rebutted  by  the  other '  evi- 
"  dence."  And  then  he  proceeds  to  say 
that  the  other  evidence  to  which  he  here 
refers,  namely,  a  pottah  of  the  year  1232, 
taken  together  with  certain  admitted  facts, 
go  to  show  that  the  land  in  suit  before  the 
making  of  that  pottah  formed  part  of  a 
larger  quaniity,  the  whole  of  which  was 
let  together  as  one  holding.  In  view  of 
this,  he  is  of  opinion  that  the  defendant's 
case  fails,  because  he  thinks  that,  "  in  order 
"  to  obtain  the  benefit  of  Section  3,  it 
"  must  be  proved,  whether  by  presumption 
"  or  direct  evidence,  that  the  whole  tenure 
'*  has  been  held  at  an  unchanged  rent  from 
"  the  time  of  the  Permanent  Settlement." 
And  on  the  ground  that  the  land  held  by 
the  defendant  was  a  portion  only,  and  not 
the  whole  of  that  which  was  formerly  held 
by  one  Lushkur,  he  came  to  the  conclusion 
that  the  defendant  was  not  protected  from 
enhancement  of  rent. 

It  seems  to  us  that  this  is  an  erroneous 
construction  of  Sections  3  and  4  of  Act  X. 
of  1859.  We  think  that  a  ryot,  in  order  to 
bring  himself  within  those  Sections,  is  only 
concerned  to  show  that  the  particular  land 
which  is  the  subject  of  suit  has  been  held 
at  an  unchanged  rent  since  the  time  of  the 
Permanent  Settlement,  and  it  is  not,  in  our 
opinion,  important  that  that  land  should, 
throughout  that  period,  have  remained  a  se- 
parate holding.  The  defendant  in  this  case 
has  clearly  established  that  the  land  in 
respect  of  which  the  plaintiff  sues  has  been 
held  at  an  unchanged  rate  of  rent  for  at 
least  the  last  40  years,  and  there  is  nothing 
whatever  to  indicate  that  previously  there- 
to this  land  was  held  at  any  other  rate  of 
rent,  except  the  fact  that  it  was  for  some 
time  let  out  with  other  land  as  one  hold- 
ing. The  Judge  remarks  that,  "  if  it  was 
**  necessary  to  give  a  fresh  pottah  «(in 
"  1232),  it  may  be  presumed  that  some 
*'  change  was  made  in  the  terms  of  the 
"  case."  It  seems  to  us  that  the  Judge  is  not 
justified  in  raising  this  presumption.  In 
truth,  it  is  scarcely  better  than  a  mere 
speculation,  for  any  number  of  reasons  may 
be    fairly   suggested    for    the   giving   of   a 
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pottah,  without  having  recourse  to  the 
assumption  that  the  terras  of  the  lease  were 
changed. 

We  think  that,  on  the  facts  found  by  the 
J^dffGj  ^^  defendant  is  entitled  to  the  bene- 
fit of  Section  4,  Act  X.  of  1859.  The  ap- 
peal, therefore,  should  be  decreed,  and  the 
judgment  of  the  Lower  Appellate  Court  re- 
versed with  costs. 


The  2nd  December  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Receiver  of  Hig^h  Court— Right  of  suit— Rule  of 
procedure— Possession— Occupation— Rent 

Case  No.  27  of  1868. 

Regular  Appeal  from  a  decision  passed  by  the 
Second  Subordinate  Judge  of  the  2^f.-Per' 
gunnahs,  dated  the  joth  December  r86y. 

Ram  Lochun  Sircar  (Defendant),  Appellant, 

versus 

Mr.  C.  S.  Hogg,  Receiver  of  the  estate  of  the 
late  Ram  Chunder  Haider  (Plaintiff),  Res- 
pondent. 

Mr.  G.  C.  Paul  and  Bahoos  Romesh  Chun- 
der Mitier,  Unnoda  Pershad  Banerjee, 
Chunder  Madhub  Ghose,  and  Bhugobutty 
Churn  Ghose  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Kalee Mohiin 
Bass  for  Respondent. 

In  a  suit  by  K  against  B  and  others,  the  Supreme 
Court  ordered  that  the  estate  of  R  (deceased)  should  be 
apph'ed  to  the  payment  of  his  debts,  lejjacies,  &c.,and 
appointed  a  Receiver  of  the  rents  and  profits  of  his  real 
property.  It  also  ordered  the  defendants  and  persons 
claiming  through  them  to  give  up  to  the  Receiver  such 
of  the  real  property  as  might  be  in  their  possession. 
Subsequently  in  the  same  suit,  the  High  Court  declar- 
ed that  K  was  entitled  to  a  moiety  of  tne  estate  of  R 
after  payment  of  costs  and  legacies,  and  directed  the 
estate  to  be  sold,  and  the  proceeds  brought  into  Court. 

Afterwards  the  Receiver  brought  a  suit  in  his  own 
name  against  R  and  one  5,  alleging  that,  though  the 
property  had  been  decreed  to  A'  and  himself  jointly. 
yet  K  had,  by  collusion,  obtained  s(j1c  possession  of  it, 
an^  that,  in  execution  of  a  money-decree  against  her, 
it  had  been  sold  to  5". 

Held  that,  as  Receiver  of  the  High  Court,  plaintiff 
had  no  title  as  of  right  against  5  to  the  immediate 
passession  of  the  property,  and  no  right  to  sue  in  an- 
other  Court  in  his  own  person  to  receive  possession 
thereof. 

The  rule  in  the  original  side  of  the  Court,  taken  from 
the   practice  of  the   English  Court  of  Chancery,   is 


not  to  compel  a  party  to  a  suit  to  give  up  to  the  Re- 
ceiver possession  of  property,  unless  an  order  of  C<mrt 
to  that  effect  had  previously  been  made  upon  htm,  tbe 
proper  course  being  by  proceedings  in  Court  to  fix  aa 
occupation-rent,  and  to  order  the  party  in  possessioa 
to  pay  the  same. 

Phear,  J. — In  a  suit  originally  instituted  in 
tha  Supreme  Court  which  we  may  designate 
as  a  suit  brought  by  Kami  nee  Debee  against 
Bindoo  Bashinee  Debee  and  others,  the 
Supreme  Court,  on  the  2olh  of  November 
1 860,  ordered  that  the  estate  of  Ram 
Chunder  Haider,  deceased,  should  be  ap- 
plied to  the  payment  of  his  debts,  funeral 
and  testamentary  expenses,  legacies,  «k., 
and  j\Ir.  Charles  Swinton  Hogg  was  appoint- 
ed Receiver  of  the  rents  and  profits  of  the 
real  estate  of  the  said  deceased,  Rara  Chon- 
der  Haider.  The  defendants  and  all  persons 
claiming  through  them  were  ordered  by  ibc 
Court  to  give  up  any  portions  of  such  real 
estate  of  Ram  Chunder  Haider  as  might  be  in 
their  possession  to  Mr.  Hogg;  but  it  is  ob- 
servable that  the  order  did  not  direct  ihe 
plaintiff,  Kaminee  Debee,  to  give  any  such 
property  to  him.  Subsequently,  in  the  same 
suit,  on  the  28th  July  1862,  the  High  Court 
declared  that  Kaminee  Debee,  the  plaintiff, 
was  entitled  to  one  moiety  of  the  cstafe  of 
Ram  Chunder  Haider  after  the  pajmcnt  of 
costs  and  legacies.  It  went  on  to  direct 
that  the  whole  of  the  estate  should  be  sold 
by  auction,  and  the  money-proceeds  of  such 
sale  brought  into  Court,  subject  to  further 
orders;  and  it  also  directed  that  Mr.  Hogg, 
the  Receiver  of  Ram  Chunder  Haider's 
estate,  should  be  continued. 

Mr.  Hogg,  as  Receiver  of  the  just-men- 
tioned  estate,  under  the  orders  of  the  Sa- 
preme  Court  and  the  High  Court  respectivelr. 
now  brings  this  suit  against  Ram  Lochiin 
Sircar  and  Kaminee  Debee  to  recover  cer- 
tain property  which  he  alleges  to  be  part 
of  the  estate  of  the  deceased  Rara  Chunder 
Haider.  He  sues  in  his  own  name,  and  not 
in  the  name  either  of  Kaminee  or  Kaminee 
and  the  other  persons  in  the  suit.  He  stales 
in  his  plaint  that  he  had,  in  1865,  »«  a  stiii 
brought  by  him  jointly  with  Kaminee,  ob- 
tained a  decree  for  possession  of  this  property, 
and  thai  Kaminee  Debee  alone  by  collusion, 
and  so  on,  according  to  the  usual  mofiissil 
form,  obtained  sole  possession  of  it;  that 
afterwards  the  principal  defendant  in  this 
suit,  Ram  Lochun  Sircar,  got  a  decree  against 
Kaminee  Debe%  for  a  money-debt,  and  at 
the  sale  which  took  place  in  execution  of  bis 
decree,  purchased  this  same  property,  and 
obtained  ^possession. 
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Upon  this  state  of  facts  it  appears  to  us, 
without  going  into  any  evidence  at  all,  that 
the  plaintiff's  suit  must  fail.     We  have  al- 
ready said  that  he  sues  in  his  own  name  as 
Receiver  of  the   estate.     Now,  as   Receiver 
of  the  estate,   he  lias  no  proprietary    rights 
or      interests      whatever.     The      proprietary 
rights  in  the  estate  remain,  notwithstanding 
his  appointment,  in  the  persons  who  are  by 
law   entitled   to   the    estate;   and    the   High 
Court,    in     1862,     declared    that    Kaminee 
Debee   was   entitled   to   one   moietv  of   the 
estate.     When,   therefore,   he   admits  in  his 
plaint  that  Kaminee  Debee  obtained  posses- 
sion of  the  property,  and  that  the  defendant 
Ram    Lochun   Sircar    bought   that   property 
at   a  sale  in  execution  of  a  decree  against 
her,  he  discloses  that  the  rights  and  interests 
in  the  property  to  recover  which  he  now  sues 
had  in  law  passed  from  Kaminee  Debee  to 
the   defendant,    Ram    Lochun    Sircar.     Mr. 
Hogg,  therefore,'  as  Receiver  of  the  High 
Court,  has  no  title  as  of  right  against  Ram 
Lochun  Sircar  to  the  immediate  possession 
of  this  property.     His  only  means  of  getting 
it  into  his  possession,  if  this  be  needed  for 
the  purposes  of  the  suit,  is   by  putting  in 
action  the  Court  which  made  him  Receiver. 
If  the  suit  is  still  actually  pending  before  the 
High    Court,   and    it   is   necessary   for    the 
Court  in  order  to  deal  with  it  effectively  to 
insist  upon  its  being  got  into  the  hands  of 
its   officers,   the   Court   itself   has   a    ready 
means  of  effecting  this.     We  need  not  now 
point  out  the  course  which  would  be  pro- 
perly followed  for  the  purpose.    It  is  enough 
for    us  to  say  what  we  have  already  said, 
that  Mr.  Hogg,  merely  as  Receiver  of  the 
Court,  had  not  a  right  to  sue  in  another 
Court  in  his  own  person  to  recover  posses- 
sion of  property  which  he  admits  Kaminee 
herself   had  a  legal  title  to,  of  which  she 
during  the  pendency  of  the  suits  obtained 
possession,  and  to  which  Ram  Lochun  Sircar 
has  acquired  a  title  by  a  sale  effected  in  due 
process  of  law.     Indeed,  if  the  Receiver  had 
attempted  in  the  proper  way  to  get  posses- 
sion from  Kaminee  Debee  herself  while  she 
had   it,  as  he   says   she   had,   before    Ram 
I>ochun  Sircar  purchased,  he  could  not,  by 
ihe  practice  of  the  Supreme  Court  and  the 
High   C6urt  on  its  original  side,  have  suc- 
ceeded, because  Kaminee  Debee  was  never 
directed  by  the  order  of  the  Court  appoint- 
ing the  Receiver  to  hand  oyer  the  property 
of  the  deceased  which  she  might  have  or 
roighb  get  into  her  possession ;  and  it  is  a 
rule  in  the  original  side  of  the  Court,  which 
is  taken  from  the  practice  of  the  English 


Court  of  Chancery,  not  to  compel  a  party 
to  a  suit  to  give  up  to  the  Receiver  possessiorf 
of  property  unless  an  order  of  Court  to  that 
effect  had  previously  been  made  upon  him. 
In  such  cases  the  course  is  by  proper  pro- 
ceedings taken  in  Court  to  fix  an  occupation- 
rent,  and  to  order  the  party  in  possession  to 
pay  the  occupation-rent  from  the  date  of  the 
order  to  that  effect.  Mr.  Hogg,  therefore, 
could  not  obtain  possession  from  Kaminee 
Debee  had  she  retained  possession,  which  he 
admits  that  she  once  had;  and  we  think  it 
follows  a  /oriiori  {h2X  he  could  not  get  pos- 
session from  the  person  who  has  succeeded 
her  in  title. 

For  these  reasons,  it  seems  to  us  that 
the  plaintiff's  suit  ought  to  be  dismissed. 
Therefore  this  appeal  must  be  decreed,  the 
decision  of  the  Lower  Court  reversed,  and 
the  plaintiff's  suit  dismissed  with  costs  in 
both  Courts. 


The  3rd  December  1868. 

Present  : 

The  Hon*ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Appeal—Jurisdiction— Rent-suit 
Case  No.  1995  of  1868  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  jrst  March  1S68,  affirming  a  decision 
of  the  Assistant  Collector  of  Meherpore^ 
dated  the  6th  June  i86y. 

Gireebala  Debia  (Intervenor),  Appellant, 

versus 

Dinonath  Mookerjee  (Plaintiff)  and  another 
(Defendant),  Respondents. 

Baboo  Grish  Chunder  Mookerjee  for 
Appellant. 

Baboo  Doorga  Doss  Dutt  for  Respondents. 

A  Zillah  Judge  has  no  jurisdiction  to  entertain  an 
appeal  from  the  judgment  of  a  Deputy  Collector  in  a 
suit  to  recover  rent  involving  no  question  of  title  to,  or 
interest  in,  land  as  between  parties  with  conflicting 
claims. 

Phear ^  J. — We  confess  that  we  have  very 
great  difficulty  in  understanding  the  judg- 
ment of  the  Lower  Appellate  Court.  We  ^o 
not  very  exactly  apprehend  the  ratio  decidendi 
which  the  Judge  appears  to  have  followed. 
But  it  is  not  necessary  for  us  now  to  enter 
upon  a  consideration  of  the  judgment  of  the 
Appellate  Court,  because  we  are  of  opinion 
that  that  Court  had  no  jurisdiction  to  enter- 
tain the  appeal  which  was  brought  before  it. 
>  The  suit  was  simply  a  suit  to  recover  rent 
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and  did  not  involve  a  question  of  right  to  en- 
tiance  or  othenvise  vary  the  rent  of  the  de- 
fendant, and  it  appears  to  us  that  no  question 
relating,  to  title  to  land  or  to  interest  in  land 
asJbetween  parties  having  conflicting  claims 
thereto  was  determined  by  the  judgment  of 
the  Deputy  Collector  ;  and  further  the  amount 
of  the  plaintiff's  claim  falls  below  loo  rupees. 
Under  these  circumstances,  the  appeal  lay 
to  the  Collector,  and  not  to  the  Judge.  We, 
therefore,  feel  ourselves  obliged  to  reject 
this  appeal,  for  if  the  Lower  Court  had  no 
jurisdiction  to  entertain  the  appeal,  no  appeal 
could  lie  from  that  Court  to  us.  We  reject 
this  appeal  and  direct  that  the  decree  of 
the  Ix>wer  Appellate  Court  be  set  aside  as 
void  for  want  of  jurisdiction.  We  think 
that  the  appellant  must  pay  the  costs  in  this 
Court. 


The  3rd  December  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Review— Fresh  evidence — Section  378,  Code 
of  Civil  Procedure. 

Case  No.  1990  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  26  th  June  1868,  reversing  a  decision 
0/ the  Subordinate  Judge  of  that  District^ 
dated  the  28th  April  1868. 

NuRur  Chand  Paul  Chowdhry  and  another 
(Defendants),  Appellants^ 

versus 

Mr.  A.  D.  Sandes  and  another  (Plaintiffs), 

Respondents. 

Mr.  Vertannes  and  Baboo  Sreenath  Doss 
for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for  Respond- 
ents. 

A  Judge  ougfht  not  to  admit  a  review  for  the  pur- 
pose of  receivingf  fresh  evidence  in  the  suit,  except  upon 
Deingf  satisfied  by  legal  evidence  that  the  fresh  evidence 
was  not  known  to  the  applicant,  or  could  not  be  obtain- 
ed by  him,  at  the  time  of  the  original  trial. 

Phear,  J. — We  think  that  the  special  ap- 
pellant must  succeed  in  this  case  on  the 
glbund,  which  perhaps  is  somewhat  narrow, 
that  the  review  was  granted  by  the  Lower 
Court  without  there  being  any  evidence 
before  the  Court  to  justify  its  coming  to  the 
conclusion  that  a  review  of  its  judgment  was 
properly  required  within  the  provisions  of 
Section  378  of  the  Civil  Procedure  Code. 
We  think  that  the  Judge  ought  not  to  have 


admitted  a  review  for  the  purpose  of  recdv- 
ing  fresh  evidence  in  the  suit,  except  apon 
being  satisfied  by  legal  evidence  that  the 
fresh  evidence  proposed  to  be  adduced  was 
not  known  to  the  applicant,  or  could  not  be 
obtained  by  him,  at  the  time  of  the  origiio] 
trial.  Had  there  been  any  evidence  to  this 
effect  before  the  Judge,  we  could  not  here, 
sitting  in  special  appeal,  have  interfered 
with  his  discretion  as  regards  the  conclnsioos 
which  he  drew  from  it.  But  it  appears  to 
us  that  there  was,  in  fact,  no  evidence  before 
him.  He  directed  a  review  simply  upon 
the  statements  made  to  him  in  the  petitian 
of  the  plaintiff,  and  that  petition^  as  we 
understand,  was  not  verified ;  it  was,  therefore, 
really  nothing  more  than  an  unsanctioned 
statement.  We  think  it  right  to  add  that 
even  had  there  been  some  evidence  be- 
fore the  Judge  upon  which  he  could  hate 
legally  come  to  the  conclusion  favorable  to 
the  petitioner  in  the  matter  of  his  petitioo 
for  a  review,  still,  to  use  the  words  of  the 
Chief  Justice  reported  in  Marshall,  page 
554,  he  "ought  not  to  have  granted  theap- 
"  plication  without  strict  proof  that  the  new 
"matter  was  discovered  since  the  decree 
"was  passed.*'  We  direct  that  the  order 
granting  the  review  be  set  aside,  and  «e 
reverse  the  decision  which  has  been  come 
to  by  the  Lower  Appellate  Court  upon  that 
review.  The  special  appellant  must  have 
his  costs  in  this  Court  and  in  the  Lover 
Court  upon  review. 


The  3rd  December  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Appeal  agfainst  part  of  a  decree — ^JuristyctioiL 

Cases  Nos.  3204  and  3205  of  1866. 

Special  Appeal  from  a  decision  passed  hf 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  tgth  September  i866,  modi/ying 
a  decision  of  the  Moonsiff  of  Tegrah, 
dated  the  26th  February  1866. 

Kishore  Singh  (Plaintiff),  Appellant^ 

versus 

Pookhun  Singh  (one  of  the  Defendant!)), 

Respondent. 

Mr.  II,  E.  Twidale  and  Baboo  Poorno 
Chunder  Shome  for  Appellant. 
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Bahoos  Nil  Madhuh  Sein  and  Sreenath 
Banerjee  for  Respondent. 

^  Where  a  plaintiff,  dissatisfied  with  so  much  of  the  de- 
cision of  first  Court  as  is  adverse  to  him,  appeals,  making 
the  party  in  whose  favor  the  decree  is  made  the  sole  re- 
spondent, the  Judge  of  the  Appellate  Court  has  only  to 
determine  whether,  as  between  the  appellant  and  re- 
spondent, the  order  of  the  first  Court  is  correct. 

Loch,  J, — ^The  plaintiffs  in  these  cases 
purchased  privately  the  property  of  a  cer- 
tain judgment-debtor,  Rughooburdyal  Chow- 
dry,  and  sought  to  set  aside  a  miscellaneous 
order,  directing  the  sale  of  the  property  in 
execution  of  a  decree  held  by  Deonarain. 
After  the  present  suit  was  instituted,  the 
property  was  sold  in  execution  of  that 
decree,  and  purchased  by  several  parties. 
The  auction-purchasers  were  then  made 
parties  to  the  suit,  but  in  case  No.  3204 
only  one  of  the  auction-purchasers,  namely, 
Pookhee  Singh,  appeared.  The  first  Court 
held  that  the  plaint  is  spurious,  and  there- 
fore set  aside  the  plaintiff's  purchase  with 
regard  to  the  property  held  by  the  auction- 
purchaser  above  named ;  but  with  regard  to 
the  remaining  properties  comprised  in  the 
deed  of  sale,  he  gave  plaintiff  a  decree  for  it, 
as  no  one  disputed  plaintiff's  right  thereto. 
Plaintiff,  dissatisfied  with  the  order  passed, 
appealed  to  the  Subordinate  Judge,  who,  con- 
curring with  the  opinion  of  the  first  Court, 
held  &e  documents,  namely,  the  deeds  of 
sale,  to  be  spurious,  and  dismissed  the  whole 
of  plaintiff's  suit. 

A  special  appeal  has  been  preferred  on  the 
ground  that,  as  the  appeal  before  the  Sub- 
ordinate Judge  was  only  against  one  re- 
spondent, and  related  only  to  so  much  of  the 
decree  as  had  been  unfavorable  to  the  plaint- 
iff, and  no  other  parties  to  the  suit  were  made 
respondents,  the  Subordinate  Judge  should 
have  confined  his  attention  to  the  matter  of 
appeal  as  placed  before  him. 

We  .think  the  contention  is  right.  The 
plaintiff,  dissatisfied  with  so  much  of  the 
decree  of  the  firrt  Court  as  was  adverse 
to  him,  appealed,  making  the  party  in 
whose  favor  a  decree  had  been  made  the 
sole  respondent  to  the  appeal ;  and,  therefore, 
in  disposing  of  the  case,  the  Judge  of  the 
Lower  Appellate  Court  had  only  to  deter- 
mine whether,  as  between  the  appellant  and 
respondent,  the  order  of  the  first  Court  was 
correct  or  not ;  and  even  if  he  concurred 
with  the  first  Court,  as  he  has  done,  in  hold- 
ing the  deeds  of  sale  to  be  ^purious,  yet  as 
no  other  panics  were  before  the  Court,  he 
had  no  cause  to  adjudicate  upon  their  rights. 
We  think,  therefore,  that  so  muoh  of  the 
lodgment    of    the    Lower   Appellate   Court 
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which  goes  beyond  that  of  the  Moonsiff  be 
set  aside,  and  the  order  of  the  Moonsiff  be^ 
restored . 

Appeal  decreed  with  costs.  Pookhee  Singh 
will  recover  his  costs  from  the  plaintiff  ^n 
the  Lower  Courts. 


The  3rd  December  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Intenrention^nrisdxction— Revenue  Courts. 
Case  No.  950  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Patna,  dated  the  2jsi 
January  1868,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District^  dated 
the  nth  April  i86j. 

Nowab  Jan  (Plaintiff),  Appellant, 

versus 

Munnoo  Lall  (Defendant)  and  others 
(Intervenors),  Respondents. 

m 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Mr.  R.  E.  Twidale  and  Baboos  Chunder 
Madhub  Ghose  and  Khettur  Mohun  Moo- 
kerjee for  Respondents. 

In  a  suit  for  rent,  the  Revenue  Court  has  no  jurisdic- 
tion to  enquire  into  the  conflicting  rights  of  plaintiff  and 
intervenors. 

Phear y  J, — ^The  first  ground  of  special  ap- 
peal involves  an  objection  which  might  have 
been  taken  before  the  Lower  Appellate 
Court,  and  which  was  not  taken  there.  We 
think,  under  the  circumstances  of  the  case, 
that  we  ought  not  to  give  the  special  appel- 
lant the  benefit  of  it  now. 

With  regard  to  the  other  objections,  we 
think  that  they  have  been  substantially 
made  out.  It  appears  to  us  that  there  has 
been  a  mistrial  of  this  case  in  the  Lower 
Appellate  Court.  That  Court,  as  far  as  we 
can  judge,  has  come  to  a  decision  adverse 
to  the  plaintiff's  claim  against  the  defendant- 
ryot,  solely  upon  the  consideration  of  an  issue 
as  to  the  conflicting  rights  of  the  plaintiff 
and  the  intervenors.  Now,  the  Revenue 
Court  has  no  jurisdiction  to  enquire  into  the 
relative  rights  of  the  plaintiff  and  the  inter- 
venors. We  think,  therefore,  that  the  judg- 
ment of  the  Lower  Appellate  Court  must  be 
reversed,  and  the  case  remanded  to  that  Court 
for  re-trial  upon  two  issues.  The  first  issue 
will  be  whether  the  intervenors  actually  and 
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in  good  faith  received  and  enjoyed  the  rent 
^hich  the  plaintiff  claimed  of  the  defendant 
before  and  up  to  the  time  of  the  commence- 
ment of  the  suit.  If  the  Court  find  this  issue 
in  the  affirmative,  then  the  plaintiff's  suit 
should  be  dismissed.  If,  however,  the  Court 
should  find  it  in  the  negative,  then  the  second 
issue  will  be  whether  or  not  the  defendant, 
by  reason  of  a  contract  of  tenancy,  expressed 
or  implied,  is  bound  to  pay  the  plaintiff  the 
rent  which  he  claims,  or  any  part  of  it.  Costs 
will  abide  the  event. 


The  4th  December  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Jurisdiction— Execution— Attachment 

Case  No.  173  of  1868. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Nuddea^  dated  the 
i6th  March  1868. 

Pran  Bundhoo  Sircar  (one  of  the  Defendants), 

Appellant^ 

versus 

Surbo  Soonduree  Debia,  guardian  of  Nil  Rut- 
tun  Adhikaree,  minor,  and  others  (Plaint- 
iffs), Respondents, 

Baboos  Go  pal  Lai  I  Mitter  and  Onookool 
Chunder  Mookerjee  for  Appellant. 

Mr,  G,  C  Paul  and  Baboo  Mohinee  Mohun 
Roy  for  Respondents. 

In  executing'  a  decree  for  arrears  of  rent,  a  Revenue 
Court  has  no  power  to  seize  and  sell  any  other  property 
than  that  of  the  judg^ment-debtor,  even  though  such 
property  had  previously  belonged  to  the  judgement- 
debtor,  e,  g.y  a  tenure  which  once  had  belonged  to  him, 
but  was  sold  in  execution  of  a  Civil  Court  decree. 

Phear,  J. — It  appears  to  us  that  this  case 
lies  within  a  very  small  compass.  It  seems 
that  the  plaintiff's  ancestor,  through  whom  she 
claims,  purchased  the  tenure  which  is  the 
subject  of  suit  at  a  sale  which  took  place  on 
the  2nd  of  December  1865,  in  execution  of  a 
decree  of  a  Civil  Court  passed  against  the 
then  owner,  Mahomed  Ishak.  On  the  23rd 
of  August  1866,  the  defendant-appellant 
bought  the  same  tenure  at  an  auction-sale 
which  was  held  in  execution  of  a  decree 
made  by  the  Deputy  Collector  against  the 
same  Mahomed  Ishak.    This  decree  had 


been  obtained  by  the  zemindar  on  account 
of  arrears  of  rent  due  to  him  from  Mahomed 
Ishak  before  the  sale  to  the  plaintiff's  ances- 
tor in  December  1865.  Now,  the  sale  to  the 
plaintiff's  ancestor  Ram  Sunkur  is  not  in  any 
way  impeached  before  us.  The  first  decree 
against  Mahomed  Ishak,  for  all  that  has 
been  made  out  before  us,  was  a  valid  decree 
of  the  Civil  Court,  and  that  Court,  therefore, 
had  power  in  execution  to  sell  Mahomed 
Ishak's  rights  and  interests  in  this  property, 
because,  by  the  very  case  of  the  defendant 
himself,  it  was  a  transferable  tenure.  Thai 
being  the  case,  the  only  question  before 
us  is  whether  the  Deputy  Collector  had 
power  by  law,  in  proceeding  to  execute 
his  decree  against  Mahomed  Ishak,  which 
was  passed  before  this  sale  to  Ram  Sun- 
kur, to  seize  the  tenure  which  had  be- 
come the  property  of  Ram  Sunkur,  and  to 
sell  it. 

The  power  which  a  Revenue  Court  has 
in  this  behalf  is  given  to  it  by  the  pro- 
visions of  Section  105,  Act  X.  of  1859,  and 
we  think  that  those  provisions  only  enable 
the  Revenue  Court  to  seize  and  sell  that 
which  at  the  time  is  the  property  of  the 
judgment-debtor.  There  is  nothing  in  the 
whole  Act,  as  we  read  it,  to  indicate  that 
the  Legislature  contemplated  for  a  moment 
that  the  property  of  any  other  person  than 
the  judgment-debtor  should  be  sold  for  the 
debt  of  the  latter,  even  though  that  property 
had  previously  been  the  property  of  tk 
judgment-debtor.  And  we  observe  that,  in 
the  latter  part  of  Section  105  itself,  there  is 
language  used  which  by  implication  satisfies 
us  that  the  Legislature,  in  giving  this 
power  of  sale  to  the  Court,  intended  it  to  ap- 
ply only  to  the  existing  property  of  the 
debtor.  The  words  which  we  refer  to  arc 
these  :  "  If,  after  sale  of  an  under-lenurc, 
"  any  portion  of  the  amount  decreed  remahis 
"  due,  process  may  be  applied  for»agaJn$i 
"  any  other  property,  moveable  or  immovc- 
"  able,  belonging  to  the  debtor."  It  seems  to 
us  obvious  that,  in  using  the  words  **  other 
property,"  the  Legislature  clearly  showed 
that  it  regarded  the  tenure  which  it  had 
made  liable  to  sale  being  the  property  at  the 
time  of  the  judgment-debtor. 

Taking  it  on  the  facts  of  this  case  as 
they  have  been  read  to  us,  that  at  the 
date  of  that  sale  by  the  Deputy  Collector 
in  execution  of  his  decree  against  Mahom- 
ed Ishak,  the  •tenure  in  question  had  duly 
passed  away  from  Mahomed  Ishak  to 
Ram  Sunkur,  and  become  the  property 
of  Ram    Sunkur— the   interpretation  which 
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we  put  upon  Section  105  leads  us  to  hold 
that  the  Deputy  Collector  had  no  power 
by  law  at  that  time  to  sell  the  tenure 
which  is  the  subject  of  suit;  and  consequent- 
ly, the  defendant  obtained  no  title  by  being 
a  purchaser  at  the  Deputy  Collector's  sale. 
The  previous  title  of  the  plaintiff  must, 
therefore,  necessarily  prevail  against  him. 
The  appeal,  consequently,  is  dismissed 
with  costs. 


The  4th  December  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

fudges. 

Suit  for  reduction  of  an  embankment—Infraction 

of  right 

Case  No.  1678  of  1868. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Beerbhoom,  dated  the  26th 
March  §868 ^  reversing  a  decision  of  the 
Moonsiff  of  Gopalpore,  dated  the  30th 
July  i86j, 

Prankristo  Roy  (Plaintiff),  Appellant, 

versus 

Huro  Chunder  Roy  and  another  (Defendants), 

Respondents, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Re- 
spondents. 

In  a  suit  for  an  injunction  to  compel  defendant  to 
reduce  to  its  original  dimensions  an  embankment  which 
he  had  recently  raised  from  a  certain  height  to  a  greater 
height,  on  the  ground  that  the  effect  of  defendant's  ad^ 
had  been,  and  would  be,  to  injure  plaintiff's  land  by 
preventing  the  passage  of  water  which  used  to  overflow 
that  land  : 

Held  that  plaintiff  was  bound  to  establish  not  merely 
an  injury,  actual  or  prospective,  caused  by  the  act  com- 
|)lained  of,  but  an  injury  caused  by  infraction  of  some 
right  which  olaintiff  possessed,  or  by  the  omission  of 
something  which  defendant  was  legally  bound  to  do. 

Jackson,  ^.—Thk  plaintiff's  suit  in  this 
case  was  in  the  nature  of  a  suit  praying  for 
an  injunction  to  compel  the  defendant  to 
reduce  to  its  original  dimensions  a  certain 
flr/7,  or  embankment,  which  he  had  recently 
raised  from  the  height  of  half  a  cubit  or 
thereabouts  (at  which  height  it  had  stood 
for  many  years),  to  the  height  of  two  cubits 
or  two  and  a  half. 

The  plaintiff's  case  was  that  his  land  lay 
to  the  west  of  the  defendant's  land,  and 
that  to  the  south  of  the  defendfint's  land  there 
was  a  reservoir  formed  by  a  natural  hollow 
into  which  the  water  having  flowed  over 
defendant's  land,  after  topping  thfe  ail  at 
its  original  height,  used  to  be  discharged  ; 


that  the  water  so  collected  in  this  reservoir^ 
was  used  by  the  plaintiff  as  well  as  defendant 
and  their  neighbours  for  purposes  of  cultiva- 
tion ;  and  that  the  effect  of  this  raising  of  the 
ail  by  defendant  has  been  and  would  be^o 
injure  the  plaintiff's  land  by  the  water  being 
carried  round  the  embankment,  instead  of 
passing  over  it,  as  heretofore.  Defendant 
denied  the.  fact  of  injury  to  the  plaintiff's 
land,  and  alleged  that  he  had  raised  the  height 
of  the  embankment  merely  for  the  purpose  of 
improving  his  own  land. 

It  is  not  very  easy  to  understand  the  merits 
of  plaintiff's  case  without  a  map  showing  the 
position  of  the  land  and  direction  of  the  ail, 
and  it  is  singular  that  the  Moonsiff  who  tried 
the  case  should  have  deputed  an  Aroeen  to 
hold  a  local  enquiry  without  directing  such  a 
map  to  be  prepared.  The  Moonsiff  was  of 
opinion  on  the  Ameen's  report,  that  injury 
had  been  sustained  by  the  plaintiff,  and  order- 
ed the  reduction  of  the  ail  to  the  height  of  one 
cubit ;  but  the  case  coming  before  the  Judge 
in  appeal,  he  was  of  opinion  on  the  evidence 
that  no  specific  injury  had  been  proved,  and  he 
held  that  the  defendant  was  fully  entitled  to 
raise  his  embankment  for  defence  of  his  own 
land.  He,  therefore,  gave  a  decree  for  the 
defendant. 

It  is  contended  before  us  in  special  appeal 
that  defendant  )vas  not  legally  justified  in 
adding  to  the  height  of  the  embankment  so 
as  to  injure  plaintiff;  that  even  if  no  pre- 
sent injury  had  been  proved,  there  was  a 
likelihood  of  future  damage ;  and  that  conse- 
quently the  decision  of  the  Moonsiff  was 
right. 

It  seems  quite  clear  that  the  plaintiff  in 
this  case  was  bound  to  establish  not  merely 
an  injury,  actual  or  prospective,  caused  by  the 
act  of  defendant,  but  an  injury  caused  by  in- 
fraction of  some  right  which  plaintiff  possess- 
ed, or  by  the  omission  of  something  which 
the  defendant  was  legally  bound  to  do. 

There  is  nothing  to  show  that  the  plaint- 
iff had  any  right  to  insist  that  the  water  on 
the  defendant's  land,  when  it  reached  the 
height  of  half  a  cubit  or  one  cubit,  should 
pass  over  the  defendant's  ail  and  so  escape 
into  a  reservoir,  or  that  defendant  was  bound 
to  cause  the  water  so  to  escape  for  the  plainj- 
iff's  benefit. 

I  think,  therefore,  whether  there  be  prov- 
ed injury  to  the  plaintiff  from  the  defendant's 
act  or  not,  plaintiff  is  not  entitled  to  main- 
tain this  suit,  and  consequently  the  deci- 
sion of  the  Judge  made  on  appeal  must  be 
affirmed  with  costs. 

Glover,  J.—l  am  of  the  same  opinion. 

c 
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The  4th  December  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 
•  Judges, 

Suit  for  possession — Sale  of  ^oint  property — 
Onus  proband!. 

Case  No.  1696  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  igth 
April  1868,  reversing  a  decision  of  the 
Moonsiff  of  that  District^  dated  the  igih 
August  i86y, 

Phookun  Pandey  (Defendant),  Appellant, 

versus 

Mussamut  Sookhia  (PlaintiflF),  Respondent. 

Baboos  Anund  Chunder  Ghossal  and  Gopee- 
nath  Banerjee  for  Appellant. 

Moonshee  Mahomed  Eusuff  for  Respondent. 

Plaintiff  alleged  that  she  and  her  deceased  husband's 
minor  brother  ,had,  with  his  other  three  surviving 
brothers,  held  joint  possession,  but  that  these  three 
had  wrongfully  sold  the  land  to  the  other  defendants, 
and  she  prayed  for  possession  by  reversal  of  the  sale. 
The  purchasers  appeared  and  filed  a  written  statement 
to  the  effect  that  the  vendors  had  separated  from  their 
father  in  his  lifetime,  and  that  they  (the  purchasers) 
had  been  in  succession  to  the  vendors  for  more  than  12 
years  in  possession. 

Held  that  the  onus  lay  on  the  plaintiff,  who  would 
have  to  show  not  only  that  she  represented  one  of  the 
heirs  of  her  husband's  father,  but  also  that  the  land  in 
dispute- was  part  of  the  estate  left  by  the  father  at  his 
death. 

Jackson,  J. —  There  are  two  objections  to 
the  judgment  of  the  Court  below.  The  first  is 
that  as  the  plaint  discloses  no  cause  of  action, 
the  suit  ought  to  have  been  dismissed,  and, 
secondly,  that  the  Judge  has  incorrectly 
thrown  the  onus  of  proof  on  the  defendants. 

The  suit  was  of  this  nature :  One  Taz  Khan 
dying  left  five  sons,   of  whom  one  was  a 
minor,  and  one  was  plaintiff's  husband,  since 
dead.      Plaintiff   alleged   that   she   and   the 
minor,  who  was  under  her  tutelage,  had,  with 
the  other  three    surviving  sons,   held  joint 
possession  of  the  land  in  dispute,  and  that 
these  thiee  sons   had   wrongfully  sold   the 
land  to  the  other  defendants  (the  respond- 
ents).    She,  therefore,  prayed  for  possession  ' 
by  reversal  of  the  deed  of  sale,  we  presume  \ 
as  far  as  it  concerned  any  interests  except  i 
those  of  t^e  three  vendors.    The  purchasers 
appeared  and  filed  a  written  statement  to 


the  effect  that  the  vendors  ha^  separated 
from  their  father  in  his  lifetime,  and  had 
received  the  land  in  question  as  their  sepa- 
rate property,  and  that  they  (the  purchasers) 
had  been  in  succession  to  the  vendors  for 
more  than  x  2  years  in  possession,  and  conse- 
quently the  suit  was  barred. 

The  Moonsiff  took  a  not  improbable  view 
of  the  case,  viz,,  that  the  plaintiff  was  in  col- 
lusion with  the  vendors,  and  had  brought  the 
suit  to  deprive  the  purchasers  of  possession 
and  to  recover  the  land,  and  he  dismissed  the 
case.  The  suit  coming  up  before  the  Judge 
in  appeal,  he  was  of  opinion  that  the  land 
had  been  originally  what  he  called  joint 
hereditary  property,  and  as  defendants  setup 
a  separation  in  estate  on  the  part  of  their  ven- 
dors, he  laid  upon  them  the  onus  of  proving 
their  allegation.  He  found  that  there  was  no 
proof  of  such  separation,  and  he  therefore  re- 
versed the  decision  of  the  Moonsiff,  and  has 
given  judgment  for  the  plaintiff.  The  Judge 
seems  in  this  case  to  have  applied  to  these 
Mahomedan  parties  the  law  which  governs 
joint  Hindoo  families. 

As  to  the  objection  which  relates  to  ibe 
cause  of  action,  doubtless  the  plaint  is  de- 
fectively framed  and  ought,  strictly  speaking, 
to  have  been  returned  to  the  plaintiff  for 
amendment,  because  dispossession  is  not  ex- 
pressly alleged,  and  the  Court  was  left  10 
infer  that  the  plaintiff  only  complained  of 
the  execution  of  the  bill  of  sale.  That  cer- 
tainly would  not  be  a  sufficient  cause  of  ac- 
tion, and  it  would  be  rather  hard  on  parties 
if,  in  addition  to  paying  money  for  a  worth- 
less title,  they  were  subject  to  be  sued  by  any 
party  really  interested  for  a  declaration  of 
right.  But  as  the  defendants  came  in  and 
alleged  that  they  were  in  possession,  and 
thereupon  the  parties  evidently  went  to  trial 
as  if  the  suit  were  one  to  recover  possession, 
we  think  the  objection  must  be  disatlomred. 

But,  on  the  other  objection,  the  judgment 
of  the  Court  below  must  be  set  aside.  It 
was  for  the  plaintiff,  who  sought  to  invalid- 
ate the  bill  of  sale,  and  to  dispossess  the 
purchaser  defendants,  to  prove  her  right,  and 
for  this  purpose  she  would  have  to  show, 
not  merely  that  she  was  or  represented  one 
of  the  heirs  of  Taz  Khan,  but  also  thai  the 
land  in  dispute  was  part  of  the  estate  left  by 
Taz  Khan  at  his  death. 

The  case  mu|t  be  remanded  to  the  Court 
below  that  it  may  be  decided  whether  the 
plaintiff  has  made  out  such  a  case,  and,  if  so, 
whether  ^.he  defendants  have  rebutted  that 
case. 
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The  5th  December  1868. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

LimiUtion—Appeat-^Review— Section  347, 
Act  VIII.,  1859. 

Case  No.  653  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  the  24'Per- 
gunnahs,  dated  the  23rd  June  iS6y. 

Tarakalee  Dabee,  Appellant, 
versus 

Nitya  Moyee  Dabee,  Respondent, 
Baboo  ihowafiec  Churn  Butt  for  Appellant. 

No  one  for  Respondent. 

An  application  to  a  Court,  asking  it  to  set  aside  a 
decree  by  which  it  dismissed  an  appeal  for  default  of 
prosecution,  ought  to  be  made,  by  the  terms  of  Section 
347,  Act  VIII.,  1859,  within  30  days  from  the  date  of 
such  dismissal. 

Phcar,  J. — As  far  as  we  can  understand, 
the  petitioner's  matter  of  complaint  is  two- 
fold. .  She  says  that  a  review  of  a  judgment 
which  she  had  obtained  in  appeal  was  grant- 
ed by  the  Lower  Court  without  previous 
notice  to  her  to  enable  her  to  appear  and  be 
heard  in  support  of  her  decree.  And  she 
also  says  that,  after  the  review  order  was 
made,  a  re-hearing  was  had  of  her  original 
appeal,  and  that  appeal  was  then  dismissed 
on  the  ground  of  her  not  having  appeared  at 
such  re-hearing.  This  seconxi  matter  of  com- 
plaint falls  under  the  provisions  of  Section 
347  of  the  Civil  Procedure  C^de,  and, 
according  to  this   Section,  she  had  30  days 


from  the  date  of  the  dismissal  of  her  appeal 
to  apply  to  the  Appellate  Court  for  the  re- 
admission.  She  did  make  an  application  to 
the  Appellate  Court,  not  for  the  re-admis^jon 
of  the  appeal,  but  for  a  review.  This  appli- 
cation was  rejected  by  the  Lower  Court  on 
the  ground  that  the  condition  precedent  to 
obtaining  an  appeal  had  not  been  complied 
with,  namely,  that  she  had  not  filed  the 
judgment  which  she  was  seeking  to  alter. 
After  this  the  petitioner  preferred  a  petition 
of  appeal  against  the  decree  in  review,  and 
this  was  rejected  by  the  Lower  Court  on  the 
ground  that  it  was  not  brought  within  90 
days  of  the  date  of  that  decree,  and  also 
upon  the  ground  that  the  petitioner  had  not 
accounted  for  the  delay. 

This  present  miscellaneous  appeal  before 
us,  is  an  appeal  against  this  latter  order  of 
the  Subordinate  Judge.  In  face  of  the 
statements  of  the  Subordinate  Judge,  we  are 
unable  to  say  that  his  decision  was  wrong. 
If  this  is,  as  it  purports  to  be,  an  applica- 
tion to  the  Court  asking  it  to  set  aside  the 
decree  by  which  it  dismissed  the  appeal  for 
default  of  prosecution,  it  ought  to  have 
been  made,  by  the  terms  of  Section  347, 
within  30  days  from  the  date  of  such  dis- 
missal. As  the  Subordinate  Judge  says  it 
was  not  made  within  90  days,  it  follows 
that  the  petitioner  did  not  bring  herself 
within  the  provisions  of  the  Act.  It  is  admit- 
ted before  us  that  the  Subordinate  Judge  is 
right  in  his  facts,  and  we  cannot  therefore 
do  otherwise  than  say  we  think  he  is  right 
in  the  conclusion  of  law  to  which  he  has 
come.  Our  conclusion  must  be  the  same. 
It  is  not  necessary  now  for  us  to  say 
whether,  after  the  lapse  of  time  which  the 
petitioner  has  allowed  to  occur,  she  still  Kas 
a  remedy  of  another  kind,  supposing  her 
to  have  been  aggrieved  in  the  way  in  which 
she  says  she  has  been  by  the  admission  of  the 
review  without  notice  to  her.  We  dismiss 
this  appeal. 
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The  5th  December  1868. 

Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Right  of  suit — Kubooleut 

Case  No.  2056  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^'PergunnahSy  dated  the 
8th  May  1868^  reversing  a  decision  of  the 
Deputy  Collector  of  Busseerhaul,  dated 
the  30th  October  iSdy, 

Chunder  Nath  Nag  Chowdhry  (Plaintiff), 

Appellant^ 

versus 

Assanoollah  Mundul  (Defendant)  and  others 
(Intervenors),  Respondents. 

Mr,  M,  Z.  Sandel  for  Appellant. 

Baboo  Oopendur  Chunder  Rose  for 
Respondents. 

A  suit  for  a  kubooleut  is  a  suit  to  enforce  the  perform- 
ance of  a  contract  for  future  occupation  of  the  tenure, 
and  cannot  be  maintained  where  there  is  no  evidence 
of  defendant  havingf  ever  agfreed  to  hold  the  land  of  the* 
plaintiffs  or  ever  paid  them  rent. 

Phear ^  J, — In  this  case  the  plaintiffs  sue 
one  Assanoollah  to  obtain  a  kubooleut  from 
him  in  respect  of  certain  7  beegahs  11  cottahs 
of  land.  The  Lower  Appellate  Court  states 
that  "  there  is  no  evidence  to  show  that 
"  Assanoollah  agreed  to  hold  the  land  of  the 
"plaintiffs,  no  evidence  that  he  ever  paid 
"rent  to  them  for  the  land,  no  evidence 
"beyond  the  statement  of  the  witnesses 
"  that  they  understood  the  defendant,  Assan- 
'*  ooUab,  held  the  lands  from  Kala  Chand, 


"  the  ancestor  of  the  plaintiffs'  lessors,  and 
"his  heirs."  Under  these  circumstances, 
the  Appellate  Court  says,  "the  judgment 
"of  the  Lower  Court  cannot  be  upheld.  I 
"  set  aside  the  decree,  and  dismiss  the  suit" 

It  is  not  pretended  before  us  that  the  Judge 
is  wrong  in  stating  that  there  is  no  evidence 
on  the  points  which  we  have  just  mentioned, 
and  it  seems  to  us  inevitable  that  the  plaint* 
iffs'  suit  should  be  dismissed.  This  is  not 
a  mere  suit  for  past  arrears.  If  it  were,  it 
might  be  that  mere  occupation  under  the 
plaintiffs'  predecessors  and  themselves, 
would  be  sufficient  evidence  to  entitle  the 
plaintiffs  to  recover  rent.  But  this  is  a  scit 
for  a  kubooleut,  that  is  to  say,  a  suit  to  en- 
force the  performance  of  a  contract  for  fmorc 
occupation  of  the  tenure ;  and  it  is  clear  in 
this  case,  taking  the  statements  in  the  judg- 
ment of  the  Lower  Appellate  Court  t«taic 
correct,  that  there  is  no  foundation  for  mak- 
ing the  defendant  liable  to  execute  to  the 
plaintiffs  a  contract  for  future  occupation. 

The  appeal  is  therefore  dismissed  with 
costs. 


The  7th  December  1868. 

Present : 

The  Honble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Section  230,  Act  VIII.  of  1859— SuouiiAry  dis- 
missal—Remand. 

Case  No.  390  of  1868.        .* 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  gtk 
June  1868,  reversing  an  order  of  the 
S udder  Ameen  of  that  District ^  dated  the 
2  jrd  January  1868. 

Sabir  Khan  (Decree-holder),  Appellant 

•*    versus 

Ram  I^ickhee  Chowdhrain  (Judgment- 
debtor).  Respondent. 
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Baboo  Romesh  Chunder  Mitter  for 
.  Appellant. 

Baboo  Khetlur  Mohun  Mookerjee  for 
Respondent, 

Where  a  Lower  Appellate  Court  found  that  a  suit, 
falling  substantially  under  Section  330,  Act  VIII.  of 
1^59*  which  had  been  received  and  numbered  as  such* 
had  been  subsequently  dismissed  by  the  Court  of 
first  instance  upon  a  point  which  did  not  properly  arise 
under  that  Section :  Held,  that  it  should  have  remand. 
ed  the  case  to  the  first  Court  for  trial  and  decision  un. 
der  that  Section. 

Peacock,  C,  J, — We  think  that  this  was 
substantially  a  case  under  Section  230  of 
Act  VIII.  of  1859. 

The  application  was  received  and  number- 
ed as  a  suit  under  that  Section,  and  ought, 
therefore,  to  have  been  tried  according  to  it. 
The  Moonsiff,  to  use  the  words  of  the  Judge, 
instead  of  trying  the  case  summarily,  kick- 
ed over  all  parties  upon  a  point  which  did 
not  properly  arise  in  a  suit  under  Section 
230.  The  Judge  ought,  therefore,  to  have 
remanded  the  case  10  the  Moonsiff  for  trial 
and  decision  under  that  Section.  We  accord- 
ingly remand  it  to  the  Moonsiff  for  that 
purpose.  The  respondent  will  pay  the  costs 
of  this  appeal  and  the  costs  in  the  Lower 
Appellate  Court.  The  appellant  will  put 
in  the  proper  stamp  as  for  an  appeal  under 
Section  230. 


The  7th  December  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Daomges  for  malicious  prosecution  —  Onus 

probandi. 

Case  No.  47  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
I  he  Officiating  Subordinate  Judge  of 
Rungpore,  dated  the  lOth  February 
i868. 

m 

Doongrussee  Byde  (Defendant),  Appellant, 

versus    » 

Gridharee  Mull  Doogur  (Plaintiff),  Re- 

spondent,  • 


Baboos  Onookool  Chunder  Mookerjee^ 
Sreenath  Doss,  and  Bissessur  Dyaf 
Roy  for  Appellant. 

Baboos  Ashootosh  Chatterjee  and  Anuna 
Chunder  Ghossal  for  Respondent. 

In  a  suit  for  damages  for  malicious  prosecution  where 
it  was  proved  that  plaintiff,  a  man  of  property  and  re* 
spectability,  had  been  charged  by  defendant  with  theft> 
and  that  he  had  been  convicted  before  the  Magistrate 
but  acquitted  by  the  Sessions  Judge  :  Hbld,  that  the 
mere  fact  of  acquittal  did  not  prove  that  the  charge  was 
malicious ;  that  property  having  been  found  in  plaintiff's 
house,  which  defendant  claimed  as  his  stolen  property^ 
plaintiff  could  not  recover  damages  unless  it  was  cer- 
tain that  the  property  in  question  was  not  stolen  but  his 
own ;  and  that  it  was  for  plaintiff  to  show  that  there  was 
no  ground  or  reasonable  cause  for  bringing  the  charge. 

Jackson,  J. — This  is  a  suit  foe  damages 
for  malicious  prosecution.  The  plaintiff  lays 
his  damages  at  10,000  rupees.  The  plaintiff 
states  that  he  is  a  large  merchant,  worth 
about  half  a  lakh  of  rupees  in  the  Rungpore 
District;  that  he  is  a  respectable  man  of 
good  character;  that  a  theft  occurred  in  the 
house  of  the  defendant  which  was  situated 
on  the  other  side  of  the  road  from  the 
plaintiff's  own  house;  that  the  defendant 
charged  him  with  that  theft  in  collusion 
with  the  police;  that  the  plaintiff's  house 
was  searched,  and  the  defendant  pointed 
out  property,  which  really  belonged  to  the 
plaintiff,  as  part  of  the  stolen  property ;  that, 
in  consequence  of  this,  he  was  sent  in  to 
the  Magistrate,  and  the  Magistrate  sentenced 
him  10  two  years'  imprisonment;  that  he 
remained  in  prison  for  26  days,  and,  on 
appeal  to  the  Sessions  Judge,  he  was  acquit- 
ted and  released.  The  plaintiff  asks  for 
damages  for  the  degradation,  pain,  and 
anxie^  which  he  suffered  by  these  proceed- 
ings, which  he  states  to  have  been  mali- 
ciously instituted  by  the  defendant  in  con- 
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sequence  of  a  dispute  then  existing  between 
^im  and  the  defendant. 

The  defendant  states  that  there  were  good 
grounds  for  the  charge;  that  a  theft  took 
pl^e ;  that  information  was  given  to  him 
which  led  him  to  suspect  the  plaintiff ;  that 
the  plaintiff's  house  was  searched,  and  the 
stolen  property  was  found  there. 

The  Principal  Sudder  Ameen  who  tried 
this  case  in  the  Lower  Court  has  found  that 
this  was  a  false  prosecution,  and  that  it  was 
deliberately  and  maliciously  brought  with  the 
intention  of  injuring  the  plaintiff  and  with- 
out  any  grounds,  and  he  has  awarded  to  the 
plaintiff  500  rupees  damages.  This  appeal 
is  preferred  from  that  decision,  and  it  is 
again  alleged  by  the  defendant  that  he,  the 
defendant,  had  good  grounds  for  bringing 
this  charge  against  the  plaintiff,  and  that 
the  plaintiff  was  really  guilty,  and  that  the 
stolen  property  was  found  in  his  house. 

We  find  that  the  plaintiff  has,  in  the  trial 
of  this  case,  proved  that  he  is  a  man  of  re- 
spectability, and  that  he  possesses  a  certain 
amount  of  property,  and  that  he  is  at  enmity 
and  quarrelling  with  the  defendant*;  but 
beyond  this,  the  plaintiff  has  attempted  to 
prove  nothing.  He  has  put  in  the  proceed- 
ings before  the  Magistrate  and  the  Sessions 
Judge  on  the  criminal  trial,  and  for  him  it 
is  pressed  on  the  Court  that  the  fact  of  his 
having  been  acquitted  by  the  Sessions  Judge 
is  sufficient  pnmd-faae  proof  that  the  pro- 
secution by  the  defendant  was  a  malicious 
one.  Even  admitting  this  to  be  the  case, 
that  primd'/acie  proof  is  rebutted  by  the 
defendant,  who  has  produced  the  evidence  of 
his  cashier  and  of  his  gomashta,  and  not 
only  of  his  own  servants, butalsoof  the  police; 
and  not  only  of  the  police,  but  also  of  the 
neighbours  who  were  present  at  the  search  ; 
and  all  these  witnesses  depose  that  the  search 
was  duly  and  regularly  made,  and  that  the 
property  which  was  alleged  to  be  stolen  was 
found  in  the  plaintiff's  house,  and  that  it  was 
part  of  the  stolen  property.  Whether  that 
evidence  is  true  or  whether  that  evidence 
is  false,  it  is  quite  certain  that  the  plaintiff 
has  not  attempted  to  prove  that  this  property 
which  he  stated  at  the  time  of  the  search 
belonged  to  himself,  is  his  property.  There 
were  ornaments,  there  were  corals,  there 
was  a  bag  of  rupees  The  witnesses  now 
examined  depose  that  all  this  property  be- 
longed to  the  defendant.  In  the  absence  of 
any  evidence  on  the  part  of  the  plaintiff 
that  that  property  belonged  to  him  (evidence 
which  was  so  easy  for  him  to  produce,  or 


certainly  as  easy  as  it  was  for  th^  defendant) 
it  is  impossible  to  give  any  opinion  as  to 
whether  the  charge  against  the  plaintiff  wis 
a  totally  unfounded  charge  or  not.  If  there 
was  any  foundation  for  the  charge,  and  if 
the  defendant's  property  was  found  io  the 
plaintiff's  house,  the  plaintiff  cannot  recover 
damages,  unless  it  is  quite  certain  that  the 
property  found  was  not  the  stolen  propertj 
and  was  really  the  plaintiff's  own  property. 

Speaking  for  myself,  I  admit  that  I  have 
very  great  suspicions  as  regards  the  truth 
of  the  charge  of  theft  brought  af^ain^  (he 
plaintiff;  but  be  it  true  or  be  it  false,  it  is 
impossible  to  decide  whether  it  is  true  or 
whether  it  is  false  upon  the  evidence  adduced 
in  this  case.  It  is  quite  clear  that  the  po- 
lice and  the  neighbours  are  all  against  the 
plaintiff,  and  give  evidence  against  him 
very  much  to  the  same  effect  as  the  defend- 
ant does.  The  Sessions  Judge  decided 
the  case  in  plaintiff's  favor  upon  some  en- 
quiry which  he  made  on  the  spot,  the  parti- 
culars of  which  are  not  recorded.  The 
plaintiff  has  brought  this  suit,  but  he  has  not 
attempted  to  support  it  by  any  evidence 
whatever  bearing  upon  the  charge  of  theft 
He  seems  to  have  been  very  badly  advised. 

Under  such  circumstances,  the  decision  of 
the  Principal  Sudder  Ameen  should  be  re- 
versed. I  would  decree  this  appeal,  and  dis- 
miss the  plaintiff's  suit  with  costs. 

Kemp,  y, — I  concur  in  this  judgment  1 
wish  to  add  that  it  appears  to  me  that  the 
Principal  Sudder  Ameen  has  proceeded 
entirely  on  the  presumption  that,  because  the 
plaintiff  was  acquitted  by  the  Sessions  Jud^c, 
it  must  be  inferred  that  the  defendant's 
charge  of  theft  was  a  malicious  one. 

Baboo  Onookool  Chunder  Mookerjcc  for 
the  appellant  has  pointed  out  three  decisions 
of  this  Court — one  published  at  pagp  \% 
Volume  III.  of  the  Weekly  Reporter,  Justices 
Morgan  and  Shumbhoonath  Pundit;  one  in 
Volume  v.,  page  282,  Justices  Norman  and 
Campbell ;  and  one  in  Volume  VI.,  page  J*5' 
Justices  Kemp  and  Markby — in  which  the 
law  is  laid  down  thus :  that  the  mere  failure 
to  obtain  a  conviction  on  a  criminal  charge 
does  not  entitle  the  party  who  has  been  ac- 
quitted to  sue  for  damages  on  the  ground  of 
malicious  prosecution,  but  that  it  is  for  thai 
party  to  show  that  there  was  no  ground  or 
reasonable  caus^  for  bringing  the  charge.  In 
this  case,  I  am  of  opinion  that  there  was  a 
reasonable  cause  for  bringing  the  charge.  Mfl 
I  agree  entirely  in  dismissing  the  plaintiffs 
suit  with  costs. 
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The  7ih  December  i868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  L.  S. 
Jackson,  Judges. 

Purchase  of  a  share— Arrangement  as  to  collec- 
tions. 

Case  No.  936  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the  i*jth  Janu- 
ary 1868,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District^  dated 
the  28th  May  r86j. 

Ramnath  Singh  (Defendant),  Appellant, 

versus 

Gondee  Singh  (Plaintiff),  Respondent. 

Baboo  Nil  Madhub  Sein  fdr  Appellant. 

Baboo  Poor  no  Ch  under  Shome  for 
Respondent. 

A  party  who  purchases  the  rig^hts  of  one  of  a  nurol>er 
of  co-sharers  comes  into  all  arrangements  made  in  re- 
spect to  the  collections ;  any  express  consent  by  him  is 
not  necessary  for  the  payment  of  his  share  of  the  rent 
to  any  one  else. 

Bayley  J  J. — I  am  of  opinion  that  this  case 
ought  to  be  remanded  to  the  Lower  Appel- 
late Court  for  re -trial. 

The  plaintiff  sued  on  the  allegation  of 
purchase  of  an  eight-annas  share,  being  the 
rights  and  interests  of  Cheeta  Singh,'  and 
both  the  Lower  Courts  have  found  as  a  fact 
that  Cheeta  Singh's  share  was  eight 
annas. 

The  case  of  the  defendant  is  that  the  pur- 
chase made  by  the  plaintiff  is  of  a  two  annas 
and  some  gundahs  share;  that  Gudadhur 
and  Bhinuck  Singh  were  two  joint  shar- 
ers ;  and  that  the  sale- certificate  shows  that 
the  plaintiff  purchased  with  notice  of  the 
claim  of  the  two  parties  last  named.  l\  i^ 
also  alleged, by  the  defendant  that  D^avjnent 
nf  his  rent  was  maH<*  to  Nns^ggK^n^  bfjja^f  ^^ 

The  Lower  Appellate  Court  in  this  case 
holds  that  the  plaintiff's  purchase  was  of  eight 
annas  share  of  Cheeta  Singh.  This  it  does 
upon  a  copy  of  a  petition  presented  by 
Gadadhur  and  Bhinuck  repudiating  any 
right  or  share  in  Cheeta  Singh's  property. 
The  Lower  Appellate  Court  also  concludes 
that  the  defendant's  alleged  payment  to  Nus- 
seeb  has  not  been  satisfactorily  made  out, 
because  Nusseeb  is  the  brotlierof  the  defend- 
ant. 

The  defendant  appeals  specially,  and  urges 
that   the  finding  by  the   Lower    Appellate 
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Court  with  regard  to  the  share  of  Cheeta 
Singh  is  not  based  on  legal  evidence,  as  th€ 
copy  of  the  petition  above  referred  to  was  in 
no  way  proved,  and  further  that  there  has 
been  no  proper  investigation  or  finding  a9  to 
the  payment  of  rent  by  the  defendant  to 
Nusseeb  on  behalf  of  all  the  sharers. 

I  am  of  opinion  that  both  these  objections 
are  valid.  On  the  face  of  the  judgnient  of 
the  Lower  Appellate  Court,  there  seems  to 
be  no  other  evidence  upon  which  it  comes  to 
the  finding  that  the  share  of  Cheeta  Singh 
was  eight  annas  than  the  copy  of  the  peti- 
tion mentioned  above,  and  .there  is  no  proof 
of  the  genuineness  and  authenticity  of  that 
document. 

As  to  the  alleged  payment  by  the  defend- 
ant to  Nusseeb  on  account  of  all  the  sharers, 
the  Lower  Appellate  Court  comes  to  no  clear 
finding  on  any  evidence  that  Nusseeb  did  not 
receive  the  rent  on  behalf  of  all  the  co-parce* 
ners.  It  merely  decided  this  on  the  suspicion 
arising  from  the  relationship  existing  between 
the  parties. 

As,  then,  there  is  thus  no  clear  decree 
binding  Gudadhur  or  Bhinuck,  I  think  the 
whole  case  ought  to  be  remanded  to  be  re* 
tried  with  reference  to  the  above  remarks. 

Jackson,  J, — I  ao;ree  ihaLlhere  must  be  a 
remand  in  this  case.  The  payment  of  rentl 
by  iTie  "defendant  to  one  of  the  co- sharers^  if] 
proved,  woujd  afford  a  good  answer  to  the 
.j^Iaintifrs  suit.  I'he  Judge,  althOlighTie  inti- 
mates ail  opinion  that  the  proof  on  this  point 
was  not  so  good  as  it  might  have  been,  avoids 
a  distinct  finding  Upon  it  by  observing  that 
the  plaintiff,  being  a  purchaser  of  one  of  the 
shares,  had  not  consented  to  the  payment 
of  his  share  to  any  one  else.  It  seems  to 
me  that  any  express  consent  by  the  plaintiff 
was  not  required  in  this  case,  and  that, 
having  purchased  the  rights  of  the  co-sharers, 
lie  came  into  all  arrangements  made  in  re* 
spect  to  the  collections.  Even  if  he  had 
given  notice  of  any  intention  to  collect  his 
own  rents  separately,  it  seems  to  me  doubt- 
ful whether;  under  the  rulings  of  this  Court, 
he  could  be  entitled  to  maintain  the  present 
action. 

There  is  a  further  question  as  to  the  prdbf 
of  the  extent  of  the  plaintiff's  share.  I 
think  it  quite  clear  that  the  copy  of  the 
petition  presented  by  Gudadhur  and  Bhinuck 
would  not  be  evidence  of  the  repudiation 
of  their  Interests,  without  it  being  proved 
that  the  original  petition  was  presented  at 
their  direction. 
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I  think,  therefore,  that  the  Judge  must 
And  whether  the  defendant  has  paid  rent 
as  alleged  by  him ;  and,  if  not,  I  think  that 
a  decree  can  only  be  given  for  the  plaintiff, 
if  the  other  co-sharers  are  made  parties  to 
this  suit. 


The  8  th  December  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Remand— Presumption  of  uniform   payment- 
Farther  eTidence. 

Case  No.  1914  of  1868  under  Act  X.  of  1859. 

Special  Appeal  /row  a  decision  passed  bv 
the  Judge  of  the  24-PergunnahSj  dated 
i^th  April  1868,  affirming  a  decision  of 
the  Deputy  Collector  of  that  District^ 
dated  the  25th  September  t86y, 

Rakhal  Chunder  Tewarec  (one  of  the  De- 
fendants), Appellant, 

versus 

Kinooram  Haldar  (Plaintiff),  Respondent. 

Baboos  Kalee  Mohun  Doss  and  Nubo 
Kishen  Mookerjee  for  Appellant. 

Baboo  Khettur  Nath  Bose  for  Respondent. 

In  a  suit  for  enhancement  of  rent,  which  had  been 
remanded  to  the  Lower  Appellate  Court  with  the  in- 
struction that  the  defendant  had  pniduced  sufficient 
evidence  to  raise  the  presumption  that  he  held  his 
tenure  at  a  fixed  rate  from|  the  Permanent  Settlement, 
and  that  it  was  for  the  Judge  to  eive  an  opinion  how 
far  the  plaintiff  was  able  to  rebut  that  presumption  : 

Held  that  there  was  nothings  objectionable  in  the 
Judge  directing  the  first  Court  to  hear  further  evidence 
upon  the  poiot. 

Jackson,  J, — This  was  a  suit  for  enhance- 
ment of  rent,  and  it  has  been  twice  remanded 
to  the  Judge.  On  the  last  occasion  of  re- 
mand, the  Judge  was  informed  that  the 
defendant  (rjot)  had  produced  sufficient  evi- 
dence  to  raise  the  presumption  that  he  held 
his  tenure  at  a  fixed  rate  from  the  Permanent 
Settlement,  and  that  it  was  for  the  Judge 
now  to  give  an  opinion  upon  the  question 
how  far  the  plaintiff  was  able  to  rebut  that 
presumption.  Thereupon  the  Judge  ordered 
that  the  plaintiff  should  be  allowed  an  oppor- 
tunity of  rebutting  the  presumption,  and 
directed  the  first  Court  to  hear  further  evi- 
dence upon  that  point.  Such  evidence  has 
been  heard,  and  the  Judge  has  decided  that 
the  plaintiff  has  rebutted  that  evidence,  and 
has  proved  that  there  has  been  a  change  in 
the  rent  of  the  defendant's  tenure  from  7  ru- 
pees to  8  rupees— a  change  which  look  place 
in  the  year  1334. 


It  is  said  in  S(>ecial  appeal,  first,  that  the 
Judge  had  no  authority  under  the  circam- 
stances  to  allow  further  evidence  to  be  given 
by  the  plaintiff,  inasmuch  as  the  order 
of  remand  of  this  Court  did  not  state  that 
he  was  to  give  the  plaintiff  any  oppor- 
tunity of  giving  further  evidence.  We 
think  that,  looking  to  the  manner  in  which 
this  case  was  originally  tried,  there  was 
nothing  objectionable  in  the  course  pursued 
by  the  Judge.  The  Courts  had,  on  fonncr 
trials,  considered  that  the  defendant  had  not 
made  out  his  plea  of  presumption.  Under 
such  circumstances,  it  was  not  surprising 
that  they  had  not  gone  into  the  evidence  to 
rebut  that  presumption  ;  indeed,  it  was  qoite 
possible  that  the  Courts  might  have  stopped 
the  plaintiff,  aiul  prevented  him  from  going 
into  that  evidence.  Under  any  circum- 
stances, we  think  that,  in  admitting  further 
evidence  to  throw  light  upon  the  case,  the 
Judge  acted  correctly. 


The  9th  December  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson.  Judges, 

Section  ^  Act  XI.,  X859. 

Case  No.  378  of  1867. 

Regular  Appeal  from  d  decision  passed  h 
the  Judge  of  Tipper  ah,  dated  the  itik 
September  i86j, 

Gunga  Narain  Bose  (Plaintiff),  Appelhni, 


versus 


Mr.  William  Cornell,  Collector  of  Buliooah 
(Defendant),  Respondent, 

Baboo  Bungshee  Dhur  Sein  for  Appellant 

Baboos  Juggadanund  Mookerjee  and  Romoi' 
nath  Bose  for  Respondent. 

Section  33,  Act  XI.  of  1859.  contemplates  tn  actiw 
against  the  individual  wrong-doer,  iitespectffc  «■ 
Q>vernment  and  co-parceners. 

Bayley,  J.— In  this  case,  the  plaint  dis- 
closes no  cause  of  action  against  Mr.  Corndi 
individually ;  yet,  in  his  appeal,  Mr.  Coniell 
has  been  made  the  sole  respondent.  The  suit 
was  brought  against  him  as  a  Government 
officer,  against  Government,  and  against  ihc 
plaintiff's  co-shirers  in  the  property  out  of 
the  sale  of  which  this  suit  arises.  The  plai'J 
shows  tlvt  redress  is  sought  as  againrt  <«' 
these  defendants,  and  does  not  show  ihH 
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there  was  any  intention  to  have  Mr,  Cornell 
declared  personally  liable.  But  if  the  case 
was  such  as  is  presented  to  us  in  appeal,  the 
plaint  should  have  been  against  Mr.  Cornell 
individually  under  Section  33,  Act  XI.  of 
1859.  That  Section  contemplates  an  action 
against  the  individual  wrong-doer,  irrespec- 
tive of  Government  and  co-parceners. 

In  this  view,  we  think  no  cause  of  action 
is  shown  in  the  case  brought  before  us  in 
this  appeal,  and  we  accordingly  dismiss  this 
appeal  with  costs. 


The  9th  December  1868. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Chlttahs— Attestation— Parol  evidence  of  land 

beings  mal. 

Case  No.  1070  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghlyy  dated  the  ijth  December 
jS6jy  reversing  a  decision  of  the  Deputy 
Collector  of  that  District ^  dated  the  j/st 
May  /S6^, 

Debee  Pershad  Chatterjee  (PlaintilT), 
Appellant, 

versus 

Ram  CoomarGhossal  and  others  (Defendants), 

Respondents, 

m 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Khettur  Nath  Bose  for  Respondents. 

Where  chittahs  were  produced  by  plaintiff  as  evi- 
dence of  certain  lands  being  mnl^  it  was  held  that 
they  were  sufficiently  attested  by  the  deposition  of 
the  village-gomashta  that  they  were  the  chittahs  of 
the  village  while  he  was  gomashta,  and  that  he  had 
been  present  when,  with  their  assistance,  a  purtdl 
measurement  had  been  carried  ouLin  the  village. 

The  oral  evidence  of  persons  able  from  their  position 
to  testify  as  to  certain  lands  being  mal  is  not  to  be 
rejected  as  hearsay,  when  they  depose  that  they  have  ' 


known  the  lands  to  be  m<'d  for  many  ye%rs,  and  that 
defendant  has  been  in  the  habit  of  paying  rent  foe 
them.  ^ 

Jackson,  J. — We  think  that  the  Judge 
has  made  some  mistakes  in  deciding  this 
case.  He  has  dismissed  the  plaintiff's  suit, 
because,  in  the  first  place,  the  plaintiff  has 
not  attested  the  chittahs  which  he  has-  pro- 
duced to  support  his  allegation  that  these 
lands  were  mal ;  but  we  find  that  the  go- 
mashta  of  the  village  has  deposed  that 
these  chittahs  were  the  chittahs  of  the  vil- 
lage while  he  was  gomashta,  and  that  he  had 
been  present  when,  with  the  assistance  of 
these  chittahs,  a  purtal  measurement  was 
carried  out  in  the  village.  We  think  this  is 
a  sufficient  attestation  of  these  chittahs,  and 
that  the  Judge  was  bound,  under  these  circum-' 
st*ances,  to  look  into  them  to  ascertain  whe- 
ther, at  the  time  that  these  chittahs  were 
drawn  out,  the  plaintiff  claimed  a  right  of 
ownership  over  these  lands.  The  Judge 
says  that  these  chittahs  are  not  attested  by 
the  tenants,  but  it  is  not  usual  lor  tenants 
to  attest  measurement-chittahs.  It  may  be 
that  the  plaintiff,  when  he  measured  his 
village,  measured  the  lakheraj  lands  as  his 
mdl  \3,nds.  If  the  Judge  is  satisfied  that  he 
did  so,  he  should,  of  course,  state  it,  but  these 
chittahs  are  some  primdfacie  evidence  that, 
long  before  this  case  originated,  and  before 
this  suit  was  thought  of,  the  plaintiff  put 
forward  his  rights  to  these  lands  as  mdl 
lands,  that  is,  supposing  that  the  chittahs 
do  contain  these  lands  amongst  the  indl 
lands. 

Then,  as  regards  the  oral  evidence,  the 
Judge  rejects  that  evidence,  because  it  is 
mainly  hearsay  evidence,  but  it  is  the 
evidence  of  persons  well  able  from  their 
position  to  speak  to  these  lands,  and  they 
depose  that  these  lands  are  mdl,  that  they 
have  known  them  as  vidl  for  a  great  many 
years,  and  that  the  defendant  has  been  in 
the  habit  of  paying  rent  for  them.  We 
think  that,  under  these  circumstances,  the 
Judge  should  have  gone  on,  and  not  re- 
jected the  plaintiff's  case  without  making  jany 
inquiry  into  what  evidence  the  defendant 
had  to  offer  in  support  of  his  contentioiT  that 
the  lands  were  lakheraj.  • 

We  think,  therefore,  that  we  must  remand 
'his  case  to  the  Judge  in  order  that  he  may 
re  consid^er  his  decision  upon  it,  and  after 
looking  at  the  evidence  on  both  sides,  de* 
clare  whether  these  lands  are  mdl  or 
akheraj. 
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The  loth  December  i868. 

•  Present  : 

The  Hon'ble  Sir  BaTnes  Peacoclc,  A7.,  C/iie/ 
Justice^  and  the  Hon'ble  Dwarkanath 
fitter,  Judge, 

DeTRStation  by  husbaad— Suit  ag^Rinst  widow. 

Case  No.  125  of  1868. 

Regular  Appeal  from  a  decision  passed  by  the 

Subordinate  Judge  of  Dacca ^  dated  the  joth 

March  1868. 

Mr.  E.  Staves  (Plaintiff),  Appellant, 

versus 

Ealalia  Dias  (Defendant),  Respondent. 

Messrs,  G,  C,  Paul,  C,  Gregory,  and  M.  L. 
Sandel  for  Appellant. 

Mr,  Bourke  and  Baboos  Romesh  Chunder 
Mitter  and  Kalee  Mohun  Doss  for  Re- 
spondent. 

In  a  suit  agfainst  a  widow  individually,  and  not  in  her 
representative  capacity,  to  recover  plaintiff's  share  of 
property  alleged  to  be  in  her  possession,  the  suit  beingf 
one  wherein  defendant  was  charged  with  devastation  in 
respect  of  such  property  only  : 

HELD  that  defenaant  was  not  liable  in  that  suit  to  be 
made  answerable  out  of  her  husband's  assets  for  any 
devastation  which  he  may  have  commitlej. 

Peacock,  C,  J. — It  appears  to  us  that, 
upon  the  construction  of  the  will  of  the 
testator  DeSamo,  one-third  of  his  estate 
vested  absolutely  in  Mr.  Manuel  Dias,  his 
nephew,  who  survived  him,  and  that  it  was 
not  intended  that  Mr.  Manuel  Dias  was  to 
take  a  mere  life-estate. 

•        »#«««* 

It  is  admitted  by  the  respondent  that  the 
sum  of  Rupees  2,345-8  annas  and  logundahs, 
taken  as  the  value  of  the  carriages,  tables, 
chairs,  and  articles  of  gold  and  silver,  &c.,  was 
only  half,  and  not  the  whole,  of  the  value  of 
those  articles,  and  consequently  that  the 
plaintiff  would  be  entitled  to  succeed  upon  the 
second  ground  of  his  appeal,  unless  the  objec- 
tion of  the  defendant  is  to  prevail  that  he  is 
not  entitled  in  this  suit  to  recover  against 
the  defendant  out  of  the  assets  of  her  de- 
ceased husband,  Mr.  Manuel  Dias,  any  por- 
tion of  the  properly  which  was  wasted  or 
igiproperly  applied  by  Mr.  Dias,  her  husband. 

This  suit  was  comihenced  against  the  de 
fendant  individually,  and  not  in  her  repre- 
sentative capacity,  to  recover  the  plaintiff's 
share  of  property  alleged  to  be  in  her  pos- 
session. No  issue  was  raised  as  to  whether 
Mr.  Dias  has  misappropriated  any  of  the 
moveable  property  of  the  deceased.     Some 


evidence,  it  is  true,  was  gone  into  upon  the 
subject,  but  no  issue  was  regularly  raised 
under  which  the  defendant  could  be  reason- 
ably expected  to  produce  evidence  to  prove 
that  her  husband  had  properly  administered 
all  the  moveable  estate  which  came  into  his 
hands,  nor  was  the  suit  one  in  which  such 
an  issue  could  properly  have  been  laid  down. 
The  defendant  in  her  cross-objection  con- 
tends that  she  is  not  liable  in  this  suit  to  be 
made  answerable  out  of  her  husband's  assets 
for  any  devastation  which  he  may  have  com- 
mitted, the  suit  being  one  in  which  she  vas 
charged  merely  in  respect  of  property  alleged 
to  have  come  into  her  own  possession.  VVc 
think  that  that  objection  must  prevail,  and 
that  the  decree  of  the  Subordinate  Judge  most 
be  reversed  so  far  as  it  orders  2,281  rupees 
1 3  annas  and  i  o  gundahs,  alluded  to  in  paras. 
5  and  7  of  his  judgment,  to  be  paid  by  the 
defendant  with  interest  and  costs  and  inter- 
est thereon  out  of  the  estate  of  Mr.  Manuel 
Dias.  The  effect  of  this  decision  is  that  the 
second  ground  of  appeal  of  the  plaintiff  will 
fall  to  the  ground—  that  ground  only  going 
to  show  that  2,281  rupees  was  too  small  a 
sum. 

The  decree  of  the  Subordinate  Jud^e  wiJi, 
therefore,  be  affirmed,  except  as  to  the  2,281 
rupees  13  annas  10  gundahs,  with  costs  and 
interest  thereon,  and  reversed  as  to  that. 
The  plaintiff  will  pay  the  defendant's  costs 
of  this  appeal  and  the  stamp  of  the  cross-ob- 
jection, and  the  parties  will  recover  costs 
in  the  Lower  Court  in  proportion  to  the 
amounts  decreed  and  disallowed. 


The  loih  December  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Ilobhouse, 

Judges, 

Execution— Khas  possession— Surburakir. 

Cases  Nos.  345  and  379  of  1868. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Subordinate  Judge  of  Backergunge, 
dated  the  gth  June  1868. 

Hurrish  Kishto  Doss  and  another  (Dec^c^ 
holders).  Appellants, 

^      versus 

Motee  Chand  (Judgment-debtor), 
*"  Respondent, 

d 
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Baboo  Mohinee  Mohun  Roy  for  Appellants. 
No  one  for  Respondent. 

Decree-holders  seekinf^  to  obtain  hhas  possession  of 
property  which  is  already  in  possession  of  a  Surbura- 
kar  undier  order  o(  Court  should  apply  for  his  removal 
to  the  Court  which  appointed  him  in  the  matter  of  the 
suit  in  which  he  was  appointed. 

Phear,  J. — It  is  conceded  by  the  pleader 
for  the  special  appellants  in  these  two  cases 
that  the  property  in  question  is  in  the 
possession  of  a  Surhurakar  under  order  of 
Court,  and  it  appears  that  the  Subordinate 
judge  refuses  in  both  these  cases  to  execute 
the  decrees  by  delivering  to  the  special 
appellants  khas  possession  on  the  ground 
that  the  decrees  do  not  eniiile  them  to  khas 
possession  as  against  this  Surhurakar.  We 
think  that  the  decision  of  the  Subordinate 
Judge  is  right*,  and  that  there  is  no  ground 
now  on  special  appeal  for  interfering  with 
it.  If  the  special  appellants  have  good 
reasons  to  urge  why  the  Surbucakar  shpuld 
be  removed  from  p>ossession,  their  proper 
course  would  be  to  apply  to  the  Court  which 
appointed  him  in  the  matter  of  the  suit 
in  which  he  was  appointed,  and  to  seek  in 
that  way  for  his  removal.  We  dismiss 
both  these  appeals,  but  without  costs  as  no 
one  appears  on  the  other  side. 


The  loth  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt ,  Chief 
yuslice,    and    the    Ilon'ble    Dwarkanath 
Milter,  Judge, 

Fraud— Presumption— Bona  fides— Evidence. 

Case  No.  1774  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/  Mymensitigh, 
dated  the  3rd  May  i86y^  reiser  sing  a  deci- 
sion 0/  the  Moonsiff  of  that  District^  dated 
ihe  gth  August  1866, 

Pran  Kishen  Deb  (one  of  the  Defendants), 

Appellant  y 

versus 

Lokenath  Sing  Mojoomdar  (Plaintiff), 
Respondent, 

Baboo  Sreenath  BanerJee^OT  Appellant. 

Baboo  Gopal  Lall  Mitier  for  Respondent. 

The  relationship   bet^veen  parties  to  a  conveyance  of 
property   may  be  immaterial  if  the  purchase  is  found 


true,  but  is  not  immaterial  where  the  question  to  be  de- 
cided is  whether  the  purchase  was  true  or  fraudulent* 
The  mere  handing  over  of  the  purchase-money  from 
one  party  to  the  other  in  the  presence  of  strangers,  and 
the  registration  of  the  deed,  are  not  sufficient  to  pg)ve 
the  transaction  to  be  bond  fide. 

Peacock,  C.  J, — The  Principal  Sudder 
Ameen,  in  reference  to  an  argument  which 
was  urged  in  support  of  the  position  that 
the  transaction  was  not  a  real  and  honest 
transfer  by  the  uncle  to  his  nephew,  viz.^ 
that  the  property  was  worth  500  rupees  and 
was  sold  for  only  200  rupees,  says  :  *'  That  a 
''  presumption  cannot  invalidate  a  true  pur- 
''  chase ;  *'  and  in  another  part  of  his  judgment 
he  says :  "  The  Moonsiff  finds  that  there 
'*  exists  .relationship  between  the  parties, 
'*  but  that  circumstance  is  immaterial  when 
*•  the  purchase  is  true.  It  would  have  been 
"entitled  to  some  weight  had  the  transac- 
"tion  been  collusive." 

By  these  expressions,  the  Principal  Sud- 
der Amtfen  shows  that  he  did  not  ihoronghly 
understand  the  question  which  he  was  try- 
ing, r/s.,  whether  the  transaction  as  shown 
on  the  face  of  the  document  was  a  real  one 
honestly  intended  to  take  effect,  or  was 
merely  colorable  or  collusive.  It  is  true 
that  the  relationship  of  the  parties  was  im- 
material if  it  was  found  that  the  purchase 
was  true:  but  not  immaterial  when  the 
question  to  be  decided  was  whether  it  was 
true  or  fraudulent. 

In  like  manner,  an  honest  transaction 
cannot  be  invalidated  by  presumptions 
against  the  honesty  of  it,  and  a  true  transac- 
tion cannot  be  invalidated  by  presumptions 
against  the  truth  of  it;  but  so  long  as  the 
question  is  under  consideration  whether  a 
transaction  \%  real  or  colorable,  honest  or 
fraudulent,  true  or  fictitious,  presumptions 
against  the  reality,  the  honesty,  or  the  truth 
of  the  transaction  must  necessarily  be  ad- 
missible. The  Principal  Sudder  Ameen, 
when  trying  whether  the  transaction  was 
true  or  not,  assumes  it  to  be  true,  and  then 
refuses  to  admit  presumptions  against  it. 

'Besides  the  relationship  of  the]  parties 
and  the  fact  of  their  living  together  in  com- 
mensality,  as  was  found  by  the  first  Court,  afid 
the  relative  value  of  the  property  and  the  price 
given  for  it,  there  were  many  other  badges 
of  fraud  in  this  case  from  which  it  might 
have  been  presumed  that  the  sale  was  merely 
colorable ;  and,  coupled  with  those  facts,  due 
weight  and  consideration  ought  to  have  been 
given  to  the  fact  that  the  deed  was  executed  at 
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Nusseerabad  in  the  presence  of  persons  who 
•were  strangers  to  the  parties;  whereas  the 
Principal  Sudder  Ameeh  says :  "  The  mere 
''fact  of  the  execution  of  the  document  at 
"  ^'usseerabad  before  strangers,  instead  of 
"at  the  plaintiff's  own  village,  and  its  non- 
"  registration  on  the  date  of  execution  can- 
"  not  render  it  open  to  suspicion." 

The  decision  must  be  reversed,  and  the 
case  remanded  to  the  Principal  Sudder 
Ameen  with  directions  to  take  into  consi- 
deration and  to  give  due  and  proper  weight 
to  all  the  facts  from  which  fraud  may  be  pre- 
sumed, as  well  as  all  the  other  circumstances 
of  the  case,  and  then  to  decide  whether  the 
sale  was  fraudulent  and  colorable  or  not, 
instead  of  assuming  as  he  has  done,  that  the 
transaction  was  true,  and  then  rejecting  the 
circumstances  which  tended  to  impeach  its 
veracity. 

'  It  is  not  because  the  conveyance  was  ac- 
tually executed  by  the  uncle,  and  the  alleged 
purchase-money  handed  over  by  the  nephew 
to  the  uncle  in  the  presence  of  strangers 
who  were  not  dependants  of  the  parties,  and 
probably  knew  nothing  of  their  relationship, 
that  the  alleged  sale  was  bond  fide. 

In  this  view  of  this  case,  it  will  be  import- 
ant in  weighing  the  whole  probabilities  of  the 
case  to  consider  whether  the  money  which 
was  handed  over  by  the  nephew  to  the  uncle 
was  really  the  money  of  the  nephew,  or 
whether  it  was  money  which  belonged  to 
the  uncle  alone,  or  to  the  uncle  and  nephew 
jointly  as  members  of  a  joint  family. 

Further  it  is  important  to  consider  whe- 
ther the  possession  of  the  property  remained 
with  the  uncle  notwithstanding  the  sale,  or 
was  delivered  to  the  nephew  and  retained 
by  him  on  his  own  separate  account,  or  for 
the  use  of  the  uncle  alone,  or  of  himself  and 
his  uncle  jointly. 

Registration  of  the  deed  did  not  materially 
affect  the  case,  for  even  if  the  deed  were 
fraudulent  or  colorable,  it  would  have  been 
the  object  of  the  parties  by  registration  to 
make  the  world  believe,  as  they  made  the 
strangers  before  whom  it  was  executed  be- 
lieve, that  it  was  a  true  and  honest  transac- 
tion. 

Upon  the  hearing  after  remand^  the 
^llmving  remark  teas  made  by  the  Court 
(present :  the  C  hief  Justice  and  Mitter,  J.) 
on  the  jith  Decern  be r  1868 : — 

These  attempts  to  defraud  creditors  by 
fraudulent  conveyances  are  so  frequent  that 
it  ought  to  be  made  generally  known  that 
the  offence  is  one  punishable  severely  under 
the  Penal  Code. 


The  1  ith  December  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C:  Hobhouse. 

Judges, 

Attachment  for  arrears  of  rent — Payment  to 

prevent  sale. 

Case  No.  2192  of  1868. 

Special  Appeal  from  a  decision  passed  by  tke 
Subordinate  Judge  0/  NutUea,  dated  tht 
joth  May  1868,  reversing  a  decision  nftht 
Sudder  Ameen  of  that  District,  daitd  tkt 
yth  March  1868. 

Ram  Buksh  Chutlangea  and  another  (Plaint- 
iffs), Appellants^ 

m 

versus 

Hridoy  Monee  Debia,  mother  and  guardian 
of  Boidonath  MooHerjee  (Defendant),  Rt- 
spondent. 

Baboo  Bhcnvanee  Churn  Dutt  for 
Appellants. 

Baboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Respondent. 

Plaintiff  purchased  a  jote  jumma  at  a  sale  in  exe- 
cution of  a  decree  against  defendant.  After  it  cum 
into  plaintiff's  possession,  the  putneedar  under  whom 
the  jote  was  held  obtained  a  decree  asfainst  the  defend- 
ant for  arrears  of  rent  which  had  beconi.5  due  before 
the  above  purchase,  and  attached  the  tenure  with 
a  view  to  selling  it  under  an  order  passed  by  the  Col- 
lector. At  tfiis  stage  plaintiff,  to  save  the  tenure  froa 
sale,  paid  the  amount  of  the  decree  against  the 
defendant. 

Held,  that  the  payment  was  a  voluntary  one  m»Ac 
without  legal  necessity,  and  was  not  recoverable  by  «sit 
against  the  defendant. 

Phear,  J, — The  plaint  sets  out  the  fact 
of  this  case  very  clearly  and  concisely. 
The  plaintiff  purchased  a  certaiti  joie 
jumma  at  an  auction-sale,  and  obtained 
possession  of  it  on  the  6ih  April  1S66. 
This  sale  was  held  in  execution  of  a  decree 
against  the  defendant  in  this  suit,  who  was 
at  that  time  the  possessor  of  the  icnare. 
The  plaintiff,  as  \ve  have  said,  obtained 
possession  after  his  purchase,  and  while  be 
was  so  in  possession,  Rakhal  Doss  Mooker- 
jee,  the  putneedar  under  whom  this  jote 
was  held,  instituted  a  suit  in  the  Collecior's 
Court  against  the  defendant  to  recover 
arrears  of  reik  in  respect  of  this  joic 
jumma  which  had  become  due  during  the 
lime  of M  the  possession  of  the  defendant 
and   betore  the  purchase  of  the   plaintiff. 
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ceaar   ODiamea   m   me   v-^oiieciors  ^^ouri.  Present: 

tis  joie  jumma  then  held  by  the  plaintiff,  ^.     .-     ,,  ,    on  t^  \     in    r>i  -  ^ 

as  Attached,  an  J  an  order  was   passed  by  i  The  Hon  ble  Sir  Barnes  Peacock   A?^^^^^^^^^^ 
iat  Court,  directing  that  it  should  be  sold.       7«^ii^^»  and  the  Hon  ble  Dwarkanath  NUt- 


In  execution  of  the  decree  which  the  put-  '  The  12th  December  1868. 

ncedar  obtained   in   the   Collector's  Court,  Present 

this  ~ 

was 

that  Court,  directing  w.«.*  ...  ^..^^.^  ^^  v,,^....  ^ 

At  that  stage  of  the  proceedings,  the  plaintiff, '      ^®^'  J^^g'- 

in  order  to  protect,  as  he  supposed,  his  right    Attachments  of  salaries  of  Railway  employes— 

10  the  tenure,  and  to  save  it  from  sale,  paid  I     J"g*^?*^°^^L^iSIJ*^  ^^^^^ 
..  *    £  *u    J  •     *.  *u    J  f     i    !     — Sections  230, 230,  and  240  of  Act  VIII.,  1859. 

the  amount  of  the  decree  against  the  defend-  rr    .    ^         ,      1     L   7^ 

ant,  and  he  now  seeks  in  the  present  suit  to  i  R^^^rence  to  the  High  Court  by  the  Judge 
recover  the  amount  which  he  so  paid  as  be-  '       ^f  ^^^  *>;««//  Cause  Court  at  Monghyr, 
ing  money  paid  on  behalf  of  the  defendant.     |      In   the  matters  of  J.  Hollick  and  others, 
The  only  question   before  us  is  whether  ;  Railway  employes. 

the    payment    which     he     made     under     the  ,      Salaries  or  other  debts  actually  due  from  a  Railway 
circumstances  that  we  have  mentioned,  was  |  Company  to  any  of  its  servants  can  be  attached  in 
such     as    enUUed    him    to    claim    to    be    re-     satisfaction  of  Civil  Court  decrees  under 
.     ,  ,,  iLjfj  \\j       ActVIII.of  1859.     A  Small  Cause  Court  need  not  make 

imbursed  the  money  by  the  defendant.      We  :  the  Hi^h  Court  or  any  other  Court  the  medium  of  at- 

think  that  this  payment  was  a  voluntary  pay-    tachment. 

ment.  Had  the  present  suit  been  brought  Debts  are  to  be  attached  by  written  order  made  by 
against  the  putneedar  who,  by  the  proceed-  the  attaching  Court,  prohibiting:  the  creditor  from  re- 
.  .1         r       ^,        r*  \\     \     i      r^        ^      J"  J     ceiving  the  debts,  and  the  debtor  from  makinfir  pay- 

mgS  taken  m  the  Collectors  Court,  did  ment  to  any  person,  until  the  further  order  of  the  Court. 
brings    about    the     result     that     the     plaintiff  1  Such  written  order  is  to  be  hung  up  in  some  con- 

considered  himself  coerced  into  paying  this    spicuous  part  of  the  Court-house,anda  copy  is  to  be 

.,  •    i_,^   I.  t_  i-rc  *      addressed,  directed,  and  sent  registered  by  post  to  the 

money,  the  case  might  have  been  dltterent.  ,  Agent  of  the  Railway  Company  at  the  head  office  of 
It  might  then  have  been  that  the  putnee-  the  Company,  notwithstanding  the  head  office  is  out  of 
dar   could    not    have    resisted    the    plaintiff's     '»»«  jurisdiction  of  the  Small  Cause  Court. 

claim,   merely  on  the    allegation    that    the  '     "s^^,''^**^^!.^^^,^^*  "j;*^^^^^ 

_^j*'      .•  ,        °      ..      It  .,     to  direct  the  Chief  Pay  Master  of  a  Railway  Company 

money    need    not    have  been  originally  paid     to  attach  the  pay  due  to  the  judgment-debtor  (a  servant 

by  the  plaintiff.  of  the  Company).    The  order  of  attachment  must  be 

T*    ^     .      .,  ,     ,  1.11'  made  by  the  Court,  and  a  copy  served  upon  the  debtor. 

But   in  the  case  before  us,  we  think  that  ;       „  >-  i  u     i_  .  1 

the  defendant  is  quite  entitled  to  rely  upon  '  ^  M^'^'^ce,  -\  have  the  honor  to  enclose 
the  actual  facts  of  the  case;  and  under  these    herewith  two  letters  in  original  from  the  Chief 

circumstances,  according  to  a  judgment  which  '  ^^^  ^^^^^^1^  ^t  :^  ''^'\  ^.^'^\^,  ^T^ 
has  lately  been  delivered  by  this  Bench,  there    panv^  Calcutta  for  the  perusal  of  the  Hon  ble 

was  no  legal  necessity  reodering  it  incumbent  ^^^  "i?^  ,^?V^»  ^7™  '^^^^^  t  ^^'l  i"^  v^^'^'a 
upon  the  plaintiff  to  pay  the  amount  of  the     ^^^  ^^«  Railway  Company  has   "declined 

decree  which  the  putneedar  had  obtained /^^*^^"P^" /"f^^'^^f^^^  ^^'^  ^2"^^' 
against  the  defendant.     Had  the  sale  been  ,     unless  forwarded  through  the  proper  chan- 

proceeded   with   in    the    Colleclor's   Court,  '     '^^^^  ^'^^  ^^^  "'8^*^  Court. 
nothing    could    have    passed    by    it.    The  >      There  is  no  law  requiring  any  Civil  Court 
plaintiflF  would  have  been  no  way  damaged  .  ^^  ^^|,^  ^^^^  High  Court  its  channel  in  exe- 
in  his  groprieiary  rights.    It  is  true  that  he  \  ^^^^^^  processes  and  decree  within  its  own 
might    have  been    inconvenienced   by    the    jurisdiction,   every  such  Civil   Court  being 


occurrence  of  such  a  sale  ;  but  we  think  that 
mere  inconvenience  without  risk  of  any 
actual  damages  is  not  enough  to  take  away. 
the  voluntary  character  of  the  payment 
which  he  made.  In  this  view,  we  think 
that  the  plaintiff's  suit  ought  to  be  dismissed ; 
and  as  the.  Lower  Appellate  Court  has, 
in  fact,  dismissed  it,  although  the  Subordinate 
Judge  appears  to  have  been  governed  in  his 
decision  by  reasons  different  from  those  which 
we   have  just  now  been  explaining,  we  are 


competent,  under  Sections  81  to  91  of  Act 
VIII.  of  1859  (with  regard  to  attachments 
before  judgment),  and  under  Sections  199 
to  294  of  the  same  Act  (in  the  matter  of 
executing  its  own  decrees),  to  act  for  itself 
and  without  the  assistance  of  any  other 
Court,  when  the  property  of  the  judgmei^- 
debtor  happens  to  be  within  its  own  juris- 
diction. 

From  the  table  herewith  annexed,  it  will  be 


of  opinion  that  the  decree  of  the  Lower  seen  that  out  of  3,072  cases  instituted  from 
Appellate  Court  was  right,  and  ought  not  to  January  1867  to  October  1868,  there  were 
be  disturbed  upon  special  appeal.  «  Accord- '  823  cases,  in  which  Europeans  were  concern- 
ingly,  we  dismiss  this  appeal  with  costs.  ;  ed.    Out  of  these,  no  less  than  670  were  cases 
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against  servants  of  the  East  India  Railway 
I'^ompany,  and  more  than  three-fourths  of 
these  latter  were  for  amounts  up  to  and 
below  50  rupees.  Thus,  it  is  plain  that  a 
vety  large  proportion  of  the  suits  brought  in 
the  Monghyr  Small  Cause  Court  was  against 
the  Railway  servants,  and  as  the  cases  are 
generally  against  fitter?,  firemen,  drivers, 
guards,  and  others,  whose  salaries  usually 
do  not  exceed  100  rupees  (and  but  seldom 
Rupees  2  or  300  per  mensem)  the  majority  of 
whom  board  and  lodge  with  petty  hotel- ; 
keepers,  khansamahs,  &c.,  and  have  no  fur- 
niture or  property  to  speak  of :  all  the  means 
at  their  disposal  for  meeting  their  judgment- 
debts  is  their  salary.  During  the  four  years 
that  I  have  been  stationed  here,  I  have  found 
that  the  European  servants  of  the  Company 
generally  come  into  Court,  and  admit  such 
claims  as  are  founded  upon  vouchers,  bills, 
and  such  other  documents  ;  but  as  they  have 
nothing  besides  their  salary  to  meet  their 
debts,  they  generally  pray  for  instalments. 

In  such  cases,  I  either  accept  such  instal- 
ments as  they  offer  or  use  my  own  discretion 
in  fixing  them,  but  I  have  always  taken  care 
to  leave  a  sufficient  sum  per  mensem  for  his 
support,  though  there  might  be  many  claims 
against  the  same  individual.  In  this  manner, 
stated  above,  the  business  of  the  Court  went 
on  smoothly  and  quietly,  and  the  Company 
always  acted  upon  the  attachments  of  this 
Court ;  but  now,  as  they  refuse  to  obey  the 
same,  1  am  at  a  loss  to  know  what  measures 
should  be  adopted  in  its  stead  for  the  re- 
alization of  the  decree-money.  The  result 
will  be,  I  fear,  that  the  greatest  number  of 
decrees  against  Railway  svrvants  will  remain 
unsatisfied  unless  person.il  arrest  be  resorted 
10  as  a  substitute  for  attachment  of  pay  ; 
when,  as  a  matter  of  course,  the  men  possess- 
ing no  properly  will  have  to  go  to  jail,  and 
ultimaiely  be  dismissed  from  the  service  of 
the  Company ;  which  would  certainly  be  a 
great  hardship.  On  the  other  hand,  the  im- 
prisonment and  loss  of  service  by  the  judg- 
ment*debtor  may  not  only  occasion  incon- 
venience to  the  Railway  Company  and  the 
public,  but  must  end  ultimately  in  the  partial 
or  total  loss  of  the  decreed  amount  to  the 
judgment-creditor,  to  say  nothing  of  the  loss 
of  the  subsistence-money  paid  by  him  during 
the  defendant's  incarceration. 

I  am,  therefore,  compelled  to  refer  to  your 
Hon'ble  Court  (under  Section  22  of  Act  XI. 
of  1865)  for  its  consideration  and  orders,  the 
following  questions  connected  with  the  exe- 
cution-department of  the  Court : — 


I  si  question, — Whether  the  ^salaries  of 
the  Railway  servants  can  be  attached  and 
deducted  in  satisfaction  of  Civil  Court 
decrees  ? 

Opinion  of  this  Court, — I  am  of  opinion 
that  the  salaries  of  Railway  employee,  not 
being  Government  servants  or  pensioners, 
can  be  considered  as  debt,  or  at  all  events  as 
moveable  property,  and  may  be  attached  un- 
der Sections  236  and  239  of  Act  YIII.  of 
1859;  and  there  is  no  reason  to  exempt  the 
same  from  the  general  operation  of  the  law. 

2nd  question, — Is  there  any  necessllj 
for  this  Court  to  make  the  High  Coart  or 
any  other  Court  a  medium  in  exercising  the 
powers  of  attachment  and  deduction  of 
salaries  of  judgment-debtors  belonging  to 
the  Railway  or  any  other  department  ? 

Opinion  of  this  Court, — All  Courts  of 
every  grade  are  empowered  to  exercise  soch 
powers  without  making  reference  to  other 
Courts,  when  the  defendant's  salary  is  pay- 
able within  the  jurisdiction  of  those  Courts. 

j/y/  question, — Can  this  Court  lawfullj 
send  an  order  of  attachment  and  dedoaion 
of  the  silary  of  a  Railway  servant  residing 
within  its  jurisdiction  to  the  Chief  Pa/  Mas- 
ter, East  India  Riilway  Company,  Calcatta, 
as  well  as  to  the  Pay  Master,  Jumalpore,  or  to 
the  head  of  the  Pay  Audit  Department, 
Jumalpore  ? 

Opinioff  0/  this  Court,'^The  locality  of 
the  offiee  of  the  Chief  Pay  Master  being 
Calcutta  or  at  any  other  place  is  a  matter  of 
no  consequence,  as  every  Pay  Office  through- 
out the  Railway  line  is  subject  to  its  orders, 
and  therefore  I  suppose  any  Court  may  send 
an  order  to  it  for  the  attachment  of  the 
salary  of  a  Railway  servant  residing  withio 
the  local  jurisdiction  of  that  Court.  But  if 
sending  any  such  order  be  deemed  objec- 
tionable on  the  ground  of  Chief  Pay  Master's 
Office  being  stationed  beyond  the  jurisdic- 
tion of  this  Court,  there  certainly  can 
be  no  objection  against  the  sending  of 
such  an  order  to  the  Jumalpore  Paj 
Master  and  East  India  Railway  Auditing 
Office  at  that  station,  both  of  them  being 
within  the  jurisdiction  of  this  Court. 

The  judgment  of  the  High   Court  7vas  dilh 
vered  as  follows  by 

Peacock,  C.  7.— With  reference  to  thc/z^i/ 
question,  salaries  or  other  debts  aciualiy  doe 
from  the  Raih^y  Company  to  any  of  ilK 
servants  can  be  attached  in  satisfaction  01 
Civil  Cofirt  decrees — (Section  236  of  Act 
VIII.  of  1859.) 
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As  to  the  second  question,  there  is  no 
necessity  for  a  Small  Cause  Court  to  make 
the  High  Court  or  any  other  Court  the  me- 
dium of  attachment.  By  Section  236  of  Act 
VIII.  of.  1859,  extended  to  Small  Cause 
Courts  by  Section  47,  Act  XI.  of  1865,  at- 
tachments of  debts  are  to  be  made  Jt>y  writ- 
ten order,  prohibiting  the  creditor  from  re- 
ceiving the  debts,  and  the  debtor  from  pay- 
ment thereof  to  any  person  whatever,  until 
the  further  order  of  the  Court.  In  order  to 
attach  a  debt,  the  attaching  Court  must 
make  a  written  order  according  to  that  Sec- 
tion. 

By  Section  240,  after  any  attachment 
shall  have  been  made  by  written  order,  any 
payment  of  the  debt  to  the  judgment-debtor 
daring  the  continuance  of  the  attachment 
is  null  and  void,  if  it  be  made  after  the  writ- 
ten order  has  been  duly  intimated,  and  made 
known  in  the  manner  directed  by  the  Act. 

By  Section  239,  in  the  case  of  debts  the 
written  order  is  to  be  fixed  up  in  some 
conspicuous  part  of  the  Court-house,  and  a 
copy  of  the  written  order  is  to  be  delivered 
or  sent  registered  by  post  to  the  debtor.  In 
the  case  of  the  Railway  Company,  the  Regis- 
tered letter  should  be  addressed,  directed,  and 
sent  to  the  Agent  of  the  Railway  Company 
at  the  head  office  of  the  Company.  It  is 
not  necessary,  in  our  opinion,  that  the  regis 
tered  letter  should  be  sent  or  delivered  by 
the  High  Court,  notwithstanding  the  head 
office  Is  within  the  jurisdiction  of  the  High 
Coart  and  out  of  the  jurisdiction  of  the  Small 
Cause  Court.  If  it  were  necessary  for  the 
Hi>rh  Court  to  attach  the  debt,  because  the 
office  of  the  Company  is  within  the  juris- 
diction of  the  High  Court,  the  interference 
of  two  Courts  would  be  required  for  one 
execution,  for  the  order  prohibiting  the  credit- 
or from  receiving  the  debt  must  be  made  by 
the  Small  Cause  Court,  within  whose  juris- 
diction the  creditor  is  residing.  The  exe- 
cution of  a  debt  is  to  be  made  by  attach- 
ment; the  attachment  is  to  be  made  by 
written  order.  There  is  no  law  which  re- 
quires the  Court  which  passed  the  decree  to 
make  one  half  of  the  execution,  and  then 
to  send  a  certified  copy  of  the  judgment 
to  another  Court  to  make  another  part  df  the 
execution.  Two  orders  cannot  be  necessary 
for  the  attachment  of  one  debt.  A  copy  of 
the  written  order  should  also  be  delivered 
to  the  creditor  and  to  the^  Pay-Master  at 
Jumalpore. 

The  third  question  is  substantially  an- 
swered in  our  answer  to  the  sec<)hd  ques- 
tion. 

Vol.  X. 


I  observe  that  the  Judge  of  the  Small 
Cause  Court  has  directed  the  Pay  Mastei* 
to  attach  and  hold  in  attachment  the  pay  due 
to  the  judgment-debtor.  That  is  a  mistake. 
The  order  attaching  the  debt  must  be  m^e 
by  the  Court,  and  a  copy  served  upon  the 
debtor. 


The  1 2th  December  1868. 
Present : 

The  Hon*ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Collusive  deed  —  Inferential  proof. 

Case  No.  353  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Midnapore^ 
dated  the  30th  May  t868j  reversing  an, 
order  of  the  Moonsiff  of  that  District, 
dated  the  13th  May  1868, 

Sreenath  Singh  Chowdhry  (Decree-holder), 

Appellant, 

versus 

Sreemutty  Hureeprea  (Judgment-debtor), 

Respondent, 

Baboo  A  nund  Chunder  Ghossal  for 
.  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

Where  a  deed  was  executed  conveyin?  a  man's  entire 
property  to  his  son,  only  two  years  old,  and  reserving 
to  himself  one  rupee  a  day  for  his  subsistence,  and 
after  execution,  the  conveying-  party  remained  in  posses- 
sion :  Held  that  in  the  absence  of  explanation  ■  no 
other  inference  could  be  drawn  than  that  the  deed  was 
merely  intended  to  be  used  as  a  blind. 

Peacock,  C.  J. — The  possession  did  not 
follow  in  accordance  with  the  document 
which  is  called  a  will,  and  that  of  itself  is 
one  of  the  strongest  badges  of  fraud. 

If  you  find  a  deed  executed  by  one  man 
conveying  all  his  property  to  his  own  son, 
only  two  years  old,  reserving  to  himself  one 
rupee  a  day  for  his  subsistence,  and  after  the 
deed  has  been  executed,  the  conveying  party 
remains  in  possession  as  before,  what  infer- 
ence is  to  be  drawn  from  that  fact,  except 
that  the  deed  was  not  intended  to  operajj^, 
but  was  merely  intended  to  be  used  as  a 
blind  ?  The  first  Court  held  that  the  deed 
was  benamee.  The  Judge  overruled  that 
decision  upon  the  ground  that  there  was  no 
evidence  of  fraud,  and  that  the  decree-holder 
had  applied  to  execute  his  decree  against  the 
interest  of  one  rupee  a  day  reserved  to  his 
debtor.     We  think  that  the  case  should  be 
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remanded  to  the  Judge  to  determine  the  case 
with  reference  to  the  above  remarks. 

Having  rem^ded  the  case  for  re-trial,  we 
trahsfer  it  to  this  Court  for  the  purpose  of 
hearing  the  regular  appeal  from  the  decision 
of  the  first  Court. 

The  case  having  been  transferred  and 
called  up  for  argument,  the  Court  said — 
We  find  that  notwithstanding  the  document 
was  executed,  the  property  continued  to  be 
dealt  with  as  if  it  had  no  existence;  and  in 
the  absence  of  any  explanation  of  that  fact, 
we  can  draw  no  other  inference  than  this, 
that  the  deed  was  never  intended  to  operate 
as  it  professed  to  operate,  but  was  merely 
intended  to  be  used  as  a  blind.  The  decision 
of  the  Lower  Appellate  Court  is  reversed, 
and  the  decision  of  the  first  Court  upheld 
with  the  costs  of  the  special  appeal  and  the 
costs  in  the  Lower  Appellate  Court. 


The  12th  December  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges. 

Cross-decrees  — Section  ao9,  Act  VIII.,  1859— 
Special  Appeals  from  ex-parte  decisions  — 
Procedure— Appeals  from  orders  in  execu- 
tion. 

Case  No.  397  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Jessore,  dated  the  gth 
June  1868^  reversing  an  order  of  the 
Subordinate  Judge  rf  that  District,  dated 
the  31st  March  1868. 

Tara  Chand  Ghose  (Decree-holder), 
Appellant, 

versus 

Anund  Chunder  Chowdhry  (Judgment-debt- 
or), Respondent, 

Baboos  Kalee  Mohun  Doss  and  Debendro 
Chunder  Ghose  for  Appellant. 

Mr,  J.  S.  Rochfort  for  Respondent. 

/(  aad  R  sold  a  share  of  their  rights  as  decree- holders 
ag^nst  A  and  M  to  C,  whose  interest  subsequently 
vested  in  B,  B*s  nght,  title,  and  interest  in  the  decree 
were  sold  to  T,  who,  comin?  thus  into  the  position  of 
B,  applied  for  execution.  L^on  this,  A  applied  to  have 
a  decree  held  by  his  son  {f)  against  ^setoff  as  a  "  cross- 
decree"  under  Section  200,  Act  VIII.,  1859,  upon  the 
ffTOund  that  it  was  really  held  by  his  son  benamee  for 
him  {A). 

Hbld,  that  the  parties  to  the  decrees  were  not  the 
same  in  any  possible  sense,  and  the  decrees  could  not 
be  setoff. 


A  special  appeal  lies  from  an  ex^parte  decisoo 
passed  by  an  Appellate  Court  in  re^tar  appeal. 

Under  Sections  1 1  and  3S,  Act  XXI 1 1,  of  iS6i,tfae  ordi- 
nary rule  of  procedure  applicable  to  Civil  suits  before 
final  judgment  will  apply  to  an  appeal  arising  out  of 
an  order  made  in  execution. 

Macphersonj  J, — ^That  the  Lower  Appel- 
late Court  has  erred  in  allowing  these  decrees 
to  be  set  off  the  one  against  the  other,  I  have 
no  manner  of  doubt ;  for  the  decrees  are  not 
"cross-decrees  between  the  same  parties" 
within  the  meaning  of  Section  209  of  Act 
VIII.  of  1859,  or  indeed  in  any  other  sense. 

Even  if  the  facts  were  as  stated  by  the 
Judge,  I  think  the  decision  at  which  he 
arrived  would  be  quite  wrong ;  for  so  lon^ 
as  the  parties  on  the  record  are  differem, 
it  is  impossible  to  say  that  the  decrees  are 
"cross-decrees  between  the  same  parties," 
whatever  may  be  the  position  of  trust  or 
benameeship  which  exists  among  any  of 
the  parties.  But  the  record  shows  clearlj 
that  the  facts  are  not  as  stated  by  the  Judge, 
and  that  it  is  not  the  case  that  Bhugwan  ob- 
tained a  decree  against  Anund. 

The  facts,  stated  accurately,  are  as  fol- 
low :  Haran  Mahaldur  and  Kamjeebun  Ma- 
haldur  held  a  decree  against  Anund  Chunder 
Chowdhry  and  Mudoosoodun  Mitter.  Haran 
and  Ramjeebun  sold  a  1 5-annas  share  of  their 
rights  as  decree-holders  to  Chunderkanih 
Dutt,  who  thus  became  jointly  interested 
with  them  as  decree-holders.  Subsequcnllj, 
the  interest  of  Chunderkanth  became  vested 
in  Bhugwan,  who  thereupon,  jointly  with 
Haran  and  Ramjeebun,  held  the  decree 
against  Anund  and  Mudoosoodun. 

One  Juggut  Chunder  Chowdhry,  the  son 
of  Anund,  held  a  decree  against  Bhugwan. 

Shamachum  Ghose  also  held  a  decree 
against  Bhugwan ;  and  in  execution  of  that  1 
decree,  the  right,  title,  and  interest  of^ Bhug- 
wan, as  one  of  the  holders  of  the  decree 
against  Anund  and  Mudoosoodun,  was  sold 
and  was  purchased  by  the  present  appellant. 
Tara  Chand. 

Tara  Chand,  having  thus  placed  himself 
in  Bhugwan's  position  as  one  of  the  holdcis 
of  the  decree  against  Anund  and  Mudoo- 
soodun, applied  to  have  the  decree  executed. 
Thereupon  Anund  applied  to  have  the 
decree  held  by  Juggut  Chunder  again* 
Bhugwan  set  off  as  a  "cross-decree  be- 
tween the  samt  parties  "  under  Scciloa  J09 
of  Act  VIII.  of  1859,  upon  the  ground 
that  his  son  Juggut  Chunder  really  held 
that  decfee  against  Bhugwan  merely  bena»f* 
for  him  (Anund). 
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The  parties  to  the  decrees  are  not  the 
same  in  any  possible  sense ;  and  if  Anund 
and  Bhugwan  had  been  the  only  parties  to 
the  one  suit,  and  Juggut  Chunder  and  Bhug- 
wan had  been  the  only  parties  to  the  other,  I 
should  still  have  held  that  the  decrees 
could  not  be  set  off  under  Section  209, 
whether  Juggut  was  or. was  not  merely  a 
trustee  or  a  henameedar  for  Anund.  I 
say  nothing  of  the  very  special  circum- 
stances in  this  case,  w^hich  also  tend  towards 
the  same  conclusion. 

But  the  respondent  contends  that  no  appeal 
will  lie. 

On  the  31st  of  March  1868,  the  Subordi- 
nate Judge  of  Jessore  held  that  the  decrees 
could  not  be  set  off.  On  the  9th  of  June, 
the  Zillah  Judge  reversed  this  decision,  the 
appeal  being  heard  ex  parte  as  the  respond- 
ent did  not  appear.  Subsequently  an  ap- 
plication was  made  for  a  re-hearing,  which 
was  rejected  by  the  Judge  on  the  ist  of 
August.  Thereupon  the  special  appeal 
now  before  us  was  brought,  being  an  appeal 
from  the  decision  of  the  9th  of  June. 

It  is  argued  that,  tinder  Section  37  of 
Ad  XXIII.  of  1 86 1,  a  rule  similar  to  that 
provided  by  Section  119  of  Aft  VIII.  of 
1859  in  the  case  of  applications  for  the  re- 
bearing  of  a  suit  which  has  been  disposed  of 
ex  parte,  should  be  applied;  and  that  as 
under  Section  119  no  appeal  will  lie  from 
a  judgment  passed  ex  parte  against  a  defend- 
ant who  has  not  appeared,  so  in  the  pre- 
sent case  no  appeal  will  lie.  But  Section 
1 1 9  is  inapplicable.  Section  37  of  Aft  XXIII. 
in  no  way  indicates  in  what  cases  appeals 
will  lie.  It  merely  relates]  to  the  powers 
which  the  Appellate  Court  can  exercise 
when  they  are  dealing  with  appeals,  i,  e,, 
when  an  appeal  does  lie^  and  is  before  the 
Courts  It  appears  to  me  that  the  Sections  of 
the  Civil  Procedure  Code  which  apply  are 
Section  346,  347,  and  372. 

Section  346  enacts  that  if  the  appellant 
fails  to  appear,  his  appeal  shall  be  dismissed 
for  default;  and  that  if  the  respondent 
fails  to  appear,  the  appeal  shall  be  heard 
ex  parte  in  his  absence.  Section  347  pro- 
vides that  if  an  appellant  whose  appeal  has 
been  dismissed  for  want  of  prosecution  ap- 
plies, within  thirty  days  from  the  date  of  the 
dismissal,  for  the  re-admission  of  the  ap- 
peal, the  Court  may  readmit  it;  but 
nothing  is  said  as  to  re-hearing  the  case 
upon  the  application  of  the  respondent 
against  whom  an  ex-parte  decree^has  been 
passed.     No  provision  is  made  for  any  re- 


hearing in  the  latter  case ;  nor  is  it  declared 
that  there  shall  be  no  appeal  from  the  ex^ 
parte  decision  of  the  Appellate  Court.  Then 
comes  Section  372,  which  says  that  *i  un- 
less otherwise  provided  by  any  law  for  ihe 
time  being  in  force,  a  special  appeal  will 
lie"  from  all  decisions  passed  in  regular 
appeal,  &c.  An  ex-par te  decree  is  none  the 
less  a  decision  passed  in  regular  appeal 
because  ex  parte ;  and  it  is  nowhere  provid- 
ed by  any  law  that  there  shall  be  no  appeal 
from  a  decree  because  ex  parte, 

I  am,  therefore,  of  opinion  that  a  special  ap- 
peal does  lie  from  an  ex-parte  decision  passed 
by  an  Appellate  Court  on  regular  appeal. 

The  present  appeal  arises  out  of  an  order 
made  in  execution  of  a  decree;  but  under 
Sections  11  and  38  of  Act  XXIII.  of  1861, 
the  ordinary  rule  of  procedure  applicable 
to  Civil  suits  before  final  judgments  will 
apply. 

I  think  this  appeal  will  lie,  and  that 
the  decision  of  the  Lower  Appellate  Court 
ought  to  be  reversed  with  costs,  and  that 
the  original  order  of  the  Subordinate 
Judge  declaring  that  these  decrees  cannot 
be  set  off  under  Section  209  ought  to  be 
affirmed. 


The  1 2th  December  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges,  • 

Collusion— Presumption— Eridence — 
Possession. 

Case  No.  2032  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  0/ Hooghly.,  dated  the 
16th  April  i868y  reversing  a  decision  of 
the  Moonsiff  of  that  District,  dated  the  21st 
December  i86j. 

Ram  Lall  J  ha  (Plaintiff),  Appellant y 

versus 

Issur  Chunder  Dey  and  others  (Defendants), 

Respondents, 

Baboo  Nursingh  Chunder  Mitter  for 
Appellant. 

Baboo  Tara  Prosunno  Mookerjee  for 
Respondents. 

Defendant  having  purchased  a  decree>  caused  the 
judgment-debtor's  (P'5)  rights  and  interests  in  certain 
property  to  be  sold  in  execution,  and  bought  them 
himself.  Plaintiff,  who  had  purchased  one  B*s  rights 
and  interests  in  a  4-annas  share  of  the  property,  inter- 
vened ;  but  his  intervention  having  been  rejected  in  the 
summary  department,  he  sued  to  set  aside  the  summary 
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order,  and  to  establish  his  vendor's  right  in  the  property. 
Vhe  vendor  having  admitted  the  sale  to  the  plaintiff, 
the  first  Court  'thought  it  unnecessary  to  examine  the 
witnesses  to,  and  the  writer  of,  the  deed  of  sale,  and 
findia^  the  plaintiff  in  possession  decreed  the  suit. 
Th^  decision  \vas  reversed  in  appeal. 

Held  that  the  Lower  Appellate  Court  did  wron.^  in 
presuming  collusion  between  B  and  his  vendee  (the 
plaintiff),  and  ou^ht  not  to  have  rejected  the  deed  with- 
out examining  the  writer  and  witnesses ;  and  that  it 
should  have  decided  whether  plaintiff. was  in  possession 
at  any  time  under  the  deed  of  sale. 

Kemp,  y, — This  case  has  not  been  pro- 
perly tried  by  the  Principal  Sudder  Ameen, 
who  appears  to  have  altogether  missed  the 
points  in  the  case. 

The  plaintiff  (special  appellant)  is  the  pur- 
chaser of  the  rights  and  interests  of  Bulloram 
in  a  four  annas  share  of  the  property  in  dis- 
pute. It  is  alleged  that  the  defendant  Issur 
Chunder  purchased  a  decree  against  Pertab 
Chunder,  and  caused  the  rights  and  interests 
of  the  said  Pertab  Chunder  in  the  properly 
in  dispute  to  be  sold  in  execution  of  that 
decree,  and  purchased  those  rights  himself. 
The  intervention  of  the  plaintiff  having  been 
rejected  in  the  summary  department,  the 
present  suit  was  brought  by  the  plaintiff  to 
establish  his  vendor's  right  in  the  property 
in  dispute,  and  to  set  aside  the  summary 
order  rejecting  the  plaintiff's  objections. 
In  the  first  Court,  the  plaintiff's  vendor 
having  admitted  the  sale  to  the  plaintiff,  the 
Moonsiff  thought  it  unnecessary  to  examine 
the  witnesses  to,  and  the  writer  of,  the  deed 
of  sale,  who  were  present  in  Court ;  and  find- 
ing that  the  plaintiff  was  in  possession,  de- 
creed the  plaintiff's  suit. 

The  Principal  Sudder  Ameen  observes 
that  the  kobalah  or  bill  of  sale  is  not  proved 
by  witnesses  or  by  the  writer  of  the  deed ; 
that  although  the  vendor  Bulloram  admitted 
it,  his  admission  is  collusive  ''as  it  was  not 
"  strange  that,  with  a  view  to  evade  the 
**  payment  of  the  money  covered  by  the 
**  decree  obtained  by  the  defendant  against 
•*  Bulloram,  the  said  Bulloram  has  admitted 
**  the  sale  and  the  collusive  kobalah  in  ques- 
*'lion." 

The  Principal  Sudder  Ameen  reverses 
the  decision  of  the  Moonsiff  without  enter- 
ing into  the  question  of  the  possession  of 
the  plaintiff,  and  there  is  no  decree  on  the 
record  against  Bulloram  obtained  or  pur- 
chased by  the  defendant. 

The  Principal  Sudder  Ameen  is,  therefore, 
quite  wrong  in  presuming  collusion  between 
Bulloram  and  his  vendee  (the  plaintiff).  The 
Moonsiff,  having  thought  it  unnecessary  to 
examine  the  witnesses  to,  and  the  writer  of, 


the  deed,  who  were  present  in  Court,  on  the 
ground  that  the  vendor  admined  the  deed. 
the  Principal  Sudder  Ameen  ought  not  to 
have  rejected  this  deed  without  examining 
those  witnesses.  He  has  also  entirely  omii- 
ted  to  decide  whether  the  plaintiff  was  in 
possession  at  any  time  under  this  bill  of  sale 
from  Bulloram. 

The  case  is,  therefore,  remanded  for  re-trial 
with  reference  to  the  above  remarks. 


The  1 2th  December  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and*  C.  Hobhoosc, 

Judges. 

Ri^ht  of  way— User. 

Case  No.  1 860  of  1 868. 

Special  Appeal  from  a  decision  passed  by  ike 
Subordinate  Judge  of  Backergunge,  dated 
the  isth  April  1868,  affirmifig  a  decisiom 
of  the  Sudder  Moonsiff  of  thai  District. 
dated  the  ^th  December  1866, 

Mohim  Chunder  Chuckerbulty  (Plaintiff), 

Appellant^ 

versus 

Chundee  Chum  Gooho  and  another  (Defend- 
ants), Respondents. 

Baboo  Hem  Chunder  Banerjee  for  Appellant 

Baboo  Chunder  Madhuh  Ghose  for 
Respondents. 

Where  defendant  was  occupying  a  plot  on  whidb 
stood  his  house,  and  had  aH  alon^  used  (without  aav 
objection  on  the  part  of  the  plaintiff)  a  pathw^  vhkn 
was  the  only  mode  of  access  to  his  house,  and  wbae  k 
was  found  by  the  Lower  Courts  in  a  suit  of  which  tbe 
subject-matter  was  the  pathway,  that  the  user  of  the 
defendant  and  of  the  persons  who  preceded  him  iv  the 
enjoyment  of  the  plot  had  covered  a  period  considerably 
more  than  12  years,  it  was  held  that  defendant  bad  a 
right  of  way  as  against  the  owner,  the  plaintiff. 

Quare  -Ought  a  Court  to  infer  from  user  alone  that 
a  right  of  way  had  been  conferred  by  the  owner  of  the 
land  upon  the  person  exercising  the  user,  unless  that 
user  has  extended  over  a  period  as  long  as  that  which 
the  law  would  allow  to  the  owner  for  bringing  an  ac- 
tion of  ejectment  if  absolutely  excluded  from  possessioa  ? 

Phear,  ^.-jIn  this  case  the  Lower 
Appellate  Court,  agreeing  with  the  Conrt 
of  first  instance,  has  found,  as  we  understand 
its  judgnfent,  that  the  defendant  is  occupjing 
a  certain   plot  of  ground  where  be  has  bb 
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house,  an4  that  ever  since  he  has  so 
occupied  the  house,  namely,  for  about  two 
and  a  half  years,  he  has  used  the  pathway 
which  is  the  matter  of  suit  without  any 
opposition  on  the  plaintiff's  part ;  that  that  I 
pathway  is  the  only  mode  of  access  which 
he  has  to  his  house;  that  previously  to  the 
defendant's  occupying  this  plot  for  a  period 
of  some  years,  this  plot  lay  waste ;  and  that 
antecedently  again,  it  was  occupied  by  other 
persons  who  dwelt  there,  and  who  then 
used,  as  the  only  pathway  to  the  plot,  the 
same  pathway  which  the  defendant  now 
uses.  The  Lower  Appellate  Court  also 
states,  as  a  fact,  that  it  is  more  than  20  years 
ago,  that  the  persons  who  preceded  the  de- 
fendant in  the  occupation  of  this  plot  used 
this  pathway  as  their  way' of  access  thereto. 
On  these  facts,  the  Subordinate  Judge  has 
come  10  the  conclusion  that  the  defendant 
has  a'  right  of  way  along  this  pathway  as 
against  the  plaintiff. 

Now,  speaking  for  myself  alone,  I  am  not 
altogether  indisposed  to  say  that  a  Court 
which  has  to  ascertain  facts  from  the  evi- 
dence ought  not  to  infer  from  user,  and  from 
user  alone,  that  a  right  of  way  had  been  con- 
ferred by  the  owner  of  the  land  upon  the 
person  who  is  sho>vn  to  exercise  the  user, 
unless  that  user"  has  extended  over  a  period 


The  1 2th  December  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges,^ 

Attachment  of  property  not  belonging  to  the 
Judgment-debtor — Compulsory  payment. 

Case  No.  2268  of  1868. 

Special  Appeal  from   a   decision  passed  by 
the  Judge  of  Backergunge,  dated  the  8th 
June     1868,     affirming     a     decision    of 
the  Moonsiff  of  that  District^  dated  the 
28th  August  1 866, 

Futtick  Chunder  Banerjee  and  others 
(Defendants),  Appellants^ 

versus 

Golam  Ali  Chowdhry  (Plaintiff), 
Respondent. 

Baboo  Bam  a  Churn  Banerjee  for 
Appellants. 

Baboo  Kalee  Mohun  Doss  for 
Respondent. 

Where  plaintiff  was  obliged  to  bring  a  suit  and  carry 
it  up  to  the  Appellate  Courts  to  have  his  title  declared 


at  least  as  long  as  the  period  which  the  law 

^T/r^iiM    ollrtw    irt    tVi*»    rtuinf^r    nf   tViP    lind    for  I  ^^  l^'s  own  property  which  defendant   had  seized  and 
would    allow    to   the    owner   Ot    ttie    land    lOr    attempted  to  sell  in  execution  of  a  decree  against  some- 

bringing    an   action  of  ejectment,  SUppOSmg    body  else,  defendant  was  held  to  have  no  r&ht  in  either 


he  had  been  absolutely  excluded  from  the 
possession  of  the  land,  instead  of  being  only 
hindered  in  the  complete  enjoyment  of  it 
by  the  acts  of  user  of  the  way. 

But  in  this  case,  it  seems  to  us  that  there 
is  no  necessity  for  judicially  deciding  this 
point.     The  user  of  the  defendant  and  of 
the  persons  who  preceded  him  in  the  enjoy- 
ment of  this  plot  from  first  to  last  appears 
to    have   covered   a   period  of  considerably 
more  than   12  vears.     In  truth,  the  Subor- 
dinaie  Judge,  as  we  have  already  mentioned, 
states   that   it  was  .exercised   20  years  ago. 
And  in  addition  to  the  acts  of  user  to  which 
the   defendant   appeals,    there   is   the    very 
important  fact  found  by  the  Lower  Appel- 
late Court,  namely,  that  there  was  no  other 
mode  of  access  to  the  defendant's  lands  than 
that  afforded  by  this  pathway.     In  the  face 
of  all  these  facts  found  by  the  Lower  Courts, 
the  finding  on  which  has  not  been  impeached 
before  us  in  special  appe^,  we  cannot  say 
that  the  conclusion  which  the  Lower  Appel- 
late Court  has  drawn  from  them  is  bad  in 
law.     We   therefore  think   that  tfiis   appeal 
should  be  dismissed  with  costs. 


law  or  equity  to  retain  money  which  he  had  compelled 
the  plaintiff  to  pay  him  to  save  the  property  from 
sale. 

Phear,  J. — We  think  this  is  a  very  clear 
case  indeed.  The  defendant  seized  the 
plaintiff's  properly,  and  attempted  to  get  it 
sold  in  execution  of  a  decree  which  he  had 
obtained  against  some  body  else.  He  ac- 
tually obliged  the  plaintiff  to  bring  a  suit 
to  assert  his  title,  and  to  carry  that  suit  up 
to  the  Appellate  Court  before  he  could  get 
his  title  declared.  Now,  that  the  plaintiff 
has  obtained  the  declaration  of  a  competent 
Court  in  his  favor,  the  defendant  resists  pay- 
ing back  the  money  which  he  had  caused 
the  plaintiff  to  pay  him,  on  the  ground  that 
it  was  his  own  fault  that  he  ever  paid  it. 
A  defence  of  this  kind  will  hardly  be  listeripd 
to  in  a  Court  of  equity.  We  think  that 
there  was  clearly  such  compulsion  put  upon 
the  plaintiff  by  the  defendant  that  the  latter 
cannot  be  allowed  to  say  that  the  plaintiff's 
payment  to  him  was  voluntary.  We  think, 
the  plaintiff  is  entitled  to  be  paid  back  the 
money  which  the  defendant,  certainly,  has 
'  no  right  either  in  law  or  equity  to  retain ; 
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and  as  both  the  Lower  Courts  have  taken 
this  view  of  the  case,  we  think  they  are 
right,  and  that  this  appeal  should  be  dismiss- 
ed with  costs. 


The  14th  December  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

Jurisdiction—Section  10,  Act  VI.  (B.  C.)  of  1862 

— ^Jummabundee. 

Case  No.  734  of  1868  under  Aft  X.  of  1859. 

Special  Appeal  from    a  decision  passed  hv 
the  Judge  of  Rajshahye^  dated  the  joih 
December    i86y,   affirming    a   decision   of 
the     Deputy     Collector     of   Serajgunge, 
dated  the  24th  August  186'j, 

Nesoo  Sircar  (Plaintiff),  Appellant y 

versus 

Mr.  C.  J.  Phillipe  (Defendant),  Respondent, 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Appellant. 

Baboo  Romesh  Chunder  Miller  for 
Respondent. 

In  a  suit  for  rent  on  the  basis  of  a  jummabundee 
made  under  the  provisions  of  Section  10,  Act  VI.  (B.  C.) 
of  1862,  it  was  held,  with  reference  to  the  terms  of 
Section  20  read  with  Section  19,  that  the  duty  of  order- 
ing the  preparation  of  the  jummabundee  and  adjudi- 
cating and  deciding*  the  suit  belonged  to  the  sub-divi- 
sional Revenue  Court.  When  a  sub-division  has  been 
pl&ced  under  the  jurisdiction  of  a  Deputy  Collector,  all 
proceedings  under  Section  lo  must  be  taken  in  the  Re- 
venue office  of  the  sub-division. 

Bayley^  J . — This  was  a  suit  for  rent  on 
the  basis  of  a  jummabundee  made  under 
the  provisions  of  Section  10,  Act  VI.  of 
1862  (B.  C.) 


This  Court,  on  special  appeal,  held  that 
such  a  suit  could  not  be  brought  in  the 
Collector's  Court  of  Pubna,  but  in  the  sob- 
division  of  Serajgunge,  where  the  Unds 
were. 

It  has  been  now  found  by  the  Deputf 
Collector  of  Serajgunge,  that  as  there  vas 
in  the  suit  a  question  of  right  as  to  share, 
the  case  could  not  be  decided  by  a  Reveme 
Court.  The  Deputy  Collector,  therefore, 
dismissed  the  plaintiff's  suit  with  costs. 

The  Judge  of  the  Lower  Appellate  Cooit 
has  on  this  point  affirmed  that  decision, 
and  added  that  the  Collector  had  no  juris- 
diction to  order  the  preparation  of  the 
jummabundee,  but  that  the  jurisdictioo  uras 
with  the  Deputy  Collector  of  the  sob- 
division. 

In  special  appeal,  it  ts  contended  that  it 
was  optional  under  Section  19,  Ad  VI.  of 
1862  (B.  C.)  either  for  a  Collector  or  a  De- 
puty Collector  to  order  such  a  proceeding 
as  the  preparation  of  the  jummabundee, 
although  the  suit  was,  according  to  the 
direction  of  this  Court,  brought  in  the  sub- 
division. 

I  do  not  think  this  objection  valid.  Sec- 
tion 19  clearly  states  that  a  Collector  may 
ordinarily  have  a  jurisdiction  in  a  such  cases, 
and  that  a  Deputy  Collector  with  powers  of 
a  Collector  may  have  similar  jurisdiction; 
but  Section  20  proceeds  to  say  that  suits 
under  that  Act  shall^  if  there  be  a  Deputy 
Collector  in  such  .  sub-division  Court,  be 
brought  in  such  sub-division  Court 

There  is  no  option  given  in  that  Section. 
The  suit  was  under  Act  VI.  of  1863,  and 
the  jummabundee  was  but  a  part  of  the  suit. 
With  reference  then  to  the  terms  of  Secuon 
20,  read  with  the  preceding  Section  19,  I 
think  that  the  duty  of  ordering  that  jumon- 
bundee,  and  adjudicating  and  finally  jdecid- 
ing  the  suits  for  rent  brought,  as  this  was 
under  Act  VI.  of  1862  on  that  jummabundee, 
was  within  the  jurisdiction  of  the  sub-division- 
al Revenue  Court,  and  must  be  brooght 
there.     * 

The  Judge's  decision  being  right,  this 
special  appeal  is  dismissed  with  costs. 

Macpherson,  J, — I  concur  in  the  pro- 
posed order.  I  think  that  under  Section  ao 
of  Act  VI.  of  1862  (Bengal  Council),  all 
proceedings  under  Section  10  of  that  Act 
must  be  taken  ^n  the  Revenue  office  of  the 
sub-division,  when  a  sub-division  has  been 
placed  under  the  jurisdiction  of  a  Depatj 
Collectoi^  as  was  the  case  in  the  instance 
before  us. 
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The  14th  December  1868. 

Present  : 

The  Hon'bltf  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  fudges. 

Enhancement  of  rent— Sections  13  and  17,  Act 
X.,  i859~Ryots  and  intermediate  holders. 

Case  No.  1064  of  1868  under  x\ct  X.  of  1859. 

Sp€cial  Appeal  from  a  decision  passed  by  the 
yudge  of  Tipper ah^  dated  the  ^th  February 
iS68y  affirming  a  decision  of  the  Deputv 
Collector  of  that  District,  dated' the  i8th 
IVavember  i86y, 

Budaroonissa  Chowdhrain  and  another 
(Plaintiffs),  Appellants, 

versus 

Chunder  Coomar  Dutt  (Defendant), 
Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellants. 
Baboo  Sreenath  Banerjee  for  Respondent. 

Where  a  notice  under  Section  13,  Act  X.  of  1859,  clear- 
ly recognized  defendants  as  talookdar^,  and  at  the 
same  time  sought  to  enhance  rent  under  Section  17,  it 
was  held  (following  a  decision  of  the  Privy  Council) 
that  a  suit  for  enhancement  would  not  lie,  as  Section 
17  did  not  apply  to  intermediate  holders,  but  only  to 
ryots  having  rights  of  occupancy. 

Bayley,  J, — On  this  appeal  coming  up 
for  hearing,  the  respondent's  vakeel  took 
an  objection,  under  Section  348  of  Act  VIII. 
of  1859,  that  the  notice  under  Section 
13,  Act  X.  of  1859,  clearly  recognized  his 
clients  as  talookdars,  and  at  the  same 
time  sought  to  enhance  rents  under  Sec- 
tion 17  of  that  Act;  but  that  Section 
17  did  not  apply  to  intermediate  holders, 
but  dhly  to  ryots  having  rights  of  occu- 
pancy ;  that  consequently  this  suit  was 
wrongly  brought,  and  would  not  lie. 

I  consider  this  objection  a  valid  one.  It 
is  supported  by  the  decision  of  the  Privy 
Council,  in  IX.  Weekly  Reporter,  page  8, 
Dhunput  Singh's  case ;  and  it  is  clear  from 
the  terms  of  Section  17  that  the  ryots 
there  mentioned  are  ryots  having  rights  of 
occupancy,  and  not  talookdars.  Now,  the 
parties  whom  in  this  case  the  zemindar 
sues  are  recognized  by  the  notice  itself 
as  talookdars :  firstly ,  undir  the  definition 
of  talookdar ;  secondly,  as  having  ryots  under 
them  ;  and,  thirdly ^  as  having  talookdaree 
allowance,  so  that  there  can   be  no  pos- 


sible doubt  that  the  plaintiffs  ^ave  the 
notice  as  to  a  talookdar,  and  not  as  tQ 
a  ryot. 

Under  these  circumstances,  I  would  dis- 
miss the  special  appeal  with  costs.  • 

Macpherson,   J, — I   concur    in   the    pro- 
posed order. 


The  15th  December  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson.  Judges, 

Decree— Execution  ag^ainst  legfal  repre- 
sentatives. 

The  representatives  of  Girendronath  Tagore, 

Petitioners, 

versus 

Huronath  Roy,  Opposite  Party, 

Mr,  R,  T,  Allan  and  Baboo  Tarucknath 
Butt  for  Petitioners. 

.   Baboos  Sreenath  Doss  and  Obhoy  Churn 
Bose  for  Opposite  Party. 

Where  a  suit  is  instituted,  and  a  decree  is  passed, 
against  a  person  who  was  dead  at  the  time  the  suit  was 
instituted,  the  decree  cannot  be  executed  against  his 
legal  rep resenRitives.  Section  210,  Act  Vlli.  of  18^9, 
contemplates  only  the  case  of  a  person  who,  being  alive 
when  the  decree  is  passed,  dies  before  execution  has 
been  fully  had. 

Macpherson,  J, — I  think  this  rule  ought 
to  be  made  absolute  so  far  as  regards  quash- 
ing the  execution -proceedings  which  have 
been  taken  against  the  petitioners  as  the  le- 
gal representatives  of  Girendronath  Tagore, 
deceased. 

A  decree  was  obtained  by  Huronath  Roy 
in  the  Sudder  Court  on  the  23rd  February 
1 86 1  against  Madhub  Chunder  Chowdhry, 
Girendronath  Tagore,  and  others.  The 
plaintiff  in  that  suit,  Huronath  Roy,  or  his 
representatives,  recently  applied  to  the  Court 
of  the  Subordinate  Judge  of  Pubna  for  exe- 
cution of  that  decree  against  the  present  pe- 
titioners as  the  legal  representatives  of  Giren- 
dronath Tagore.  Upon  this  application 
being  made,  notice  was  issued  by  the  Cpart 
under  Section  216  of  Act  VIII.  of  1859,  call- 
ing upon  the  present  petitioners  to  show 
cause  why  the  decree  should  not  be  executed 
against  them.  They  thereupon  showed  cause, 
and  the  cause  shown  was  this,  that,  alihough 
the  name  of  their  father,  Girendronath  Ta- 
gore, appeared  as  a  defendant  in  the  decree 
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of  the  23rd  February  1861,  and  throughout'  the  decree  is  now  sought  to  be  executed, 
ihe  whole  of  the  proceedings  in  that  suit,  '  died  before  any  decree  was  passed,  il  appears 
Girendronath  Tagore  had,  in  fact,  died  on  i  to  me  that  execution  cannot  be  issued,  for 
the  19th  December  1854,  some  15  or  16  no  provision  is  made  in  the  Code  of  Civil 
mqjiths  before  the  plaint  in  that  suit  was  !  Procedure  for  the  issue  of  execution  against 
filed.  The  present  petitioners,  therefore,  the  legal  representatives  of  a  deceased  defcnd- 
contended  before  the  Subordinate  Judge —  ant  in  such  a  case, 
and  as  it  seems  to  me  very  reasonably— that,       Section  2 10  of  Act  VIII.  of  1 859  is  the  Sec- 


as  the  suit  was  instituted  against  a  dead  man, 


tion  which  declares  when  execution  may  be 


and  as  the  decree  was  obtamed  agamst  the  iggued  against  the  legal  representatives  orthc 
same  dead  man  so  long  ago  as  1861,  the  de-  •  estate  of  a  deceased  judgment-debtor.  The 
cree  was  practically  worthless,  and  they  ^^^ds  of  that  Section  are—'*  ff  any  person, 
were  not  now  liable  under  that  decree  as  his  u  against  whom  a  decree  has  been  made,  shall 
legal  representatives,  especially  as  they  never  '  u  ^j^  ^^yj,,.^  execution  has  been  fulh  had 
had  any  notice  of  the   proceedmgs  in  that    «  thereon,  application  for  execution  thereof 


suit  until  the  application  for  execution  was 
made  against  them.  The  decree  of  which 
execution  was  sought  was  the  decree  of  an- 


"  may  be  made  against  the  legal  represeniatiw 
**  of  the  estate  of  the  person  so  dying  as  aforc- 
*  said."     These  words  do  not  embrace  a  case 


other  Court,  so  the  Subordinate  Judge  did  1  \\\^^  t^g  present,  because  they  evidently  con 
not  himself  dispose  of  the  question  whether  ;  template  only  the  case  of  a  person  who.  being 
execution  should  or  should  not  issue,  but  post- I  alive  at  the  time  when  a  decree  is  passed 
poned  the  further  hearing  of  the  matter,  and  I  against  him,  dies  before  execution  is  fully 
gave  the  parties  leave  to  apply,  under  the  '  ^ad  of  that  decree.     The  Section  does  not 


provisions  of  Section  290,  Act  VIII.  of  1859, 
to  the  Court  which  made  the  decree.     There- 


include  or  provide  for  the  case  of  a  person, 
against  whom  a  decree  is  made,  having  died 


upon  the  petitioners  applied  to  this  Court  before  j^g  decree  is  made.  And  it  is  liillc 
to  quash  the  whole  proceedings  taken  by  ,  ^^  bg  wondered  at  that  the  Code  does  not 
the  decree-holder  against  them,  upon  the  i  provide  for  such  a  contingency,  for  it  wouM 
ground  that  they  are  in  no  possible  way  lia-  not  readily  occur  to  ordinary  minds  that 
ble.  under  the  decree  of  February  1861,  and  decrees  would  ever  be  asked'  for  or  made 
that  the  Lower  Court  had  no  jurisdiction  to  ,  against  dead  men.     There  is  no  Section  in 


entertain     the     application 


against 


them. 


the  Code  of  Civil  Procedure,  excepting  Sec- 


There  is  some  confusion,  and  possibly  ir-  tion  210,  under  which  a  decree-holder  is 
regularity,  in  the  way  in  which  the  matter  is  1  empowered  to  apply  for  execution  against 
brought  before  this  Court— and  some  mis-  the  legal  representatives  of  a  deceased  judg- 
apprehension  as  to  the  remedy  to  which  the  ment-debtor;  and  as  Section  210  does  no:, 
parties  are  entitled.  But  the  substantial  as  I  have  shown,  apply  10  the  present  case, 
case  made  by  the  petitioners,  and  one  of  their  ,  this  decree  cannot  be  executed  against  the 
prayers  is  that  the  order  for  execution  may  legal  representatives  of  Girendronath  Ta- 
be  quashed  on  the  ground  of  the  petitioners  gore.  I  think,  therefore,  all  the  procecd- 
being  in  no  way  liable  under  the  decree  of ,  j^gs  taken  against  the  petitioners  in  exccn- 
February  1861.  tion  of  the  decree  of  February  1S61  ought 

Upon  the  merits,  we  must  take  it  that  ,  tb  be  quashed,  and  that  the  petitioners 
the  petitioners  case  is  made  out.  In  mov-  ;  are  entitled  to  their  costs  of  this  application, 
ing  for  the  rule  nisi,  which  was  obtained  on  .       _     ,       ^    • ,  ,    ,  .  •  - 

the  25th  of  August  last,  the  petitioners!,  ^?''^^''  y —\  ^"\,?/  the  same  opinion. 
made  use  of  an  affidavit  sworn  to  by  one  of    Section  2 10  of  Act  VIII.  of  1859  is  as  clea 


by 

the  members  of  their  family,  in  which  the 
grounds  of  their  application  are  distinctly 
set  forth  ;  and  in  this  affidavit,  it  is  sworn 
that  Girendronath  Tagore  died  before  Huro- 
itath's  suit  was  ever  instituted.  That  afii. 
davit,  although  filed  in  August  last,  has 
not  been  contradicted  or  answered  in  any 
way.  Therefore,  for  the  purposes  of  the 
present  application,  we  must  consider  the 
facts  stated  therein  to  be  true.  As  it  is  es- 
tablished that  Girendronath  Tagore,  the 
person  against  whose    legal  representatives 


as  words  can  make  it,  that,  if  a  party  against 
whom  a  decree  is  made  dies  before  cxecn- 
lion  is  fully  had  of  that  decree,  application 
for  execution  may  be  made  against  the  legal 
representatives  of  the  deceased. 

In  this  case,  however,  there  was  an  affi- 
davit and  a  petition  of  objection,  setting 
forth  that  Girendronath  Tagore  died  ^''* 
he/ore  the  instihiion  of  the  suit,  and  nothing 
liiis  been  adduced  by  the  opposite  parly  to 
show  tha^  the  facts  stated  in  the  aflfidavil  and 
in  the   petition   of  objection  are  inconcct, 


J 
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although  there  was  ample  time  for  this  being 
done.  We,  therefore,  may  legally  assume  the 
facts  stated  in  the  above  papers  to  be  correft. 
Girendronath  thus  tvas  not  a  party  against 
whom  a  decree  was  made^  and,  therefore,  un- 
der the  terms  of  Section  210,  Aft  VIII.  of 
1859,  the  execution-proceedings  could  not  be 
legally  taken  by  the  decree-holder  again«t 
the  defendants  as  representatives  of  Girendro- 
nath. 

1  concur  in  the  order  proposed  to  be  pass- 
ed by  Mr.  Justice  Macpherson  in  the  case. 


The  15th  December  1868. 

Present  : 

The  Hon^le  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges. 

Res  adjudicaU— Section  2,  Act  VIII., 

I8S9- 

Case  No.  928  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  14th  Janu- 
ary 1868 y  reversing  a  decision  of  "  the 
Deputy  Collector  of  that  District,  dated  the 
lyth  September  iS6^. 

Woomesh  Chunder  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Nobin  Chunder  Mojoomdar  and  others  (De- 
fendants), Respondents. 

Baboo  Obhoy  Churn  Bose  for  Appellants. 

Mr.  J.  S,  Rochfort  and  Baboo  Mohinee 
Mohun  Roy  for  Respondents. 

Where  the  plaintiffs  in  a  former  suit  were  H,  R, 
L  and  K,  and  the  plaintiffs  in  the  present  suit  O,  R, 
and  L,  it  was  held  that  the  former  suit  was  not  between 
the  same  parties  as  the  latter,  or  brougrht  by  parties 
under  whom  the  present  plaintiffs  claim,  and,  therefore, 
that  the  present  suit  was  not  barred  by  Section  2,  Adt 
VIII.,  1859,  whether  some  of  the  parties  were  trustees 
for  the  otliers  or  not. 

Macpherson,  7.— The  question  in  this 
case  is  whether  the  present  suit  is  barred 
by  the  decree  made  in  a  former  suit  which 
was  dismissed.  The  plaintiffs  in  the  former 
suit  were  Huronath  Roy,  Radha  Churn 
Roy,  Chunder  Coomar  Roy,  and  Kalee 
Prosunno  Roy.  The  plaintiffs  in  the  present 
suit  are  Oomesh  Chundef  Roy,  Radha 
Churn  Roy,  and  Chunder  Coomar  Roy.  It 
appears  to  me  that  the  former  su'i  cannot 
be  said  to  be  between  the  same  parties  or  to 

Vol.  X. 


have  been  brought  by  parties  under  whom 
the  plaintiffs  in  the  present  case  claim. 
Therefore,  the  present  suit  is  not  barred  by 
Section  2,  Act  VIII.  of  1859.  Oomesh 
Chunder  may  or  may  not  have  stated  in  the 
course  of  the  former  suit  that  all  the  interest 
he  had  belonged  to  his  father,  Huronath 
Roy.  But  if  he  did  make  the  statement, 
it  will  not  alter  the  case  so  long  as  the 
parties  to  the  two  suits  are  not  the  same 
— and  they  are  not  the  same,  whether  some 
of  them  are  merely  trustees  for  the  others  or 
not.  I  would,  therefore,  reverse  the  order 
of  the  Lower  Appellate  Court  and  remand 
the  case  to  that  Court  to  be  tried  on  the 
merits. 

The  costs  to  depend  upon  the  result  of  the 
remand. 

Bayley,  J. — I  concur. 


The  15th  December  1868. 

Present : 

The   Hon'ble   H.    V.     Bayley    and   A,   G. 
Macpherson,  Judges, 

Custody  of  idols— Offering:— Dainag;e8. 

Case  No.  1053  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  23rd  January  1S68,  modifying 
a  decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  igth  June  186 J. 

Ramessur  Mookerjeeand  others  (Defendants) 

Appellants, 

versus 

Ishan  Chunder  Mookerjee  and  others  (Plaint- 
iffs), Respondents. 

Baboo  Nil  Madhnb  Sein  for  Appellants. 

Baboos  Hem    Chunder    Banerjee  and 

Tarucknath  Sein  for  Respondents. 

In  a  suit  to  amend  a  decree  in  a  former  suit,  declaring 
that  the  defendants  in  the  present  case  were  entitled,  on 
the  occasion  of  all  ceremonies,  to  take  certain  idols  from 
the  plaintiff's  house  and  keep  them  a  certain  number  of 
days,  it  was  held  that  the  plaint  was  bad  so  far  as  it 
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l^he  1 6th  December  1868. 


prayed  for,  aspeciRcatton*of  the  particular  ceremonies  on 

which  the  defendants  might  take  the  idols  ;  and  also,  so 

^ar  as  it  prayed  for  damages  on  the  ground  of  loss  of 

sums  (uncertain  and  voluntary  payments),  which  might 

?h«  M^"  '^''^'"'*'^'  '^  ^^^        ^""^  ^^^  '^^  ""'^"^^  ""^ !  The  Hon'ble  Sir  Barnes  Peacock,  A7..  Chief 


Present  : 


•  ,^    ^,  ^     T'         u-     .     £  .1-         •»        Justice,   and    the    Hon'ble    K.    Jackson. 

Macpherson,  J. — The  object  of  the   suit  1      •4-    .  ^ 

out  of  which  this  special  appeal  arises  is  to  |      -^     *  * 

amend  a  decree  passed  some  time  ago  in  a    Endowment— Suit  to  recover  possession— Ap- 


former  suit.  In  that  decree,  it  was  declared 
that  the  defendants  in  the  present  suit  were 
entitled   on   the  occasion   of  all  ceremonies. 


pouitment  of  a  new  Matwalee. 

Case  No.  1017  of  1868. 


to  take   certain   idols   from    the    plaintiffs  i^.^^.^;^;  Appeal  from  a  decision  passed  hy  tk< 
house,  and  to  keep  them  for  live  days  tor         ^,,h^^j:^^*.  ^..^„.  ^r  D^i^»  .^.w.^uj  .,/a 


the  purpose  of  performing  such  ceremonies. 
The  present  suit  is  brought  on  the  allega- 
tion that  defendants,  having  tak^n  the 
idols  away  for  the  purpose  of  performing 
certain  ceremonies,  did  not  return  them  at 
the  end  of  the  prescribed  period,  in  conse- 
quence of  which  the  plaintiffs  have  suffered 
damages  by  not  receiving  certain  profits 
which  they  might  have  got  if  the  idols  had 
been  in  their  custody  ;  and  the  plaint  prays 
for  a  specification  of  the  ceremonies  on 
which  the  defendants  are  to  be  entitled  to 
take  the  idols,  and  also  for  damages. 

So  far  as  the  plaint  prays  for  a  specification 
of  the  particular  ceremonies   on  which  the 
defendants  may  take  the  idols,  the  suit  is  ma- 
nifestly bad,  for  the  original  decree  expressly 
declared  that  the  defendants   were  entitled 
to  the  idols  on  all  ceremonies.     So  far,  also^ 
as   the  plaint   prays    for  damages  on   the 
ground   that  the   plaintiffs   have  been  pre- 
vented from   receiving  certain  sums  which 
they  might  have  received,  if  they  had   the 
custody  of  the  idols,  the  suit  is  also  bad, 
for  no  suit  will  lie  to  recover  damages  based 
upon  such  uncertain  and  merely  voluntary 
payments.     If  the  suit  had  been  a  simple 
suit  to  recover  actual  possession  of  the  idols, 
on  the  ground  that  they  had  been  kept  back 
by  the   defendants  from  the  plaintiffs  after 
the  period  when  they  ought  to  have  been 
returned,  possibly,  the  plaintiffs  might  have 
been  entitled  to   a   decree.     But,    although 
there  is  a  prayer  for  possession  in  the  plaint, 
that   is  not  the  real  point  of  the  plaintiff's 
suit,   for,  in  both  the   Lower   Courts  what 
the  parties   have  been  really  struggling  for 
and   contesting    was   the    question    of    the 
^Specification    of    the   particular  ceremonies, 
and  days  on  which  the  defendants  were  to 
have   the   idols — and  the  question  of  dam- 
ages. 

I  would  reverse  the  decree  of  the  Lower 
Appellate  Court,  and,  affirming  that  of  the 
first  Court,  dismiss  the  plaintiff's  suit  with 
costs. 


Subordinate  jfudge  of  Patna,  dated  the  jjlh 
February  1868,  affirming  a  derision  oftht 
Sudder  A  meen  of  that  District,  dated  Iht 
r^th  March  i86y. 

Bhurruck  Chunder  Saboo  and  others 
(Defendants),  Appellants, 

versus 
Golam  Shuniff  (Plaintiff),  Respondent, 

Mr.  R.  7\  Allan,  and  Baboo  Kishen  Suaa 
Mookerjee  for  Appellants. 

Messrs.    R,    E.    Tividale   and    C.    Ge^i^ory 

for  Respondent. 

Where  a  plaintiff  sued  to  recover  coi-tain  propf rty  a^ 
-wuqf  on  the  ground  that  the  matwalee  and  his  anas- 
tor  (a  former  mntwalee)  ha-J  misconducted  them«ltt^ 
by  selling  to  some  of  the  defendants  the  property  »1iicl 
was  the  subject  of  the  endowment : 

Held  that,  as  plaintiff  had  shown  no  title  either  »• 
heir  or  othcnvise,  to  partake  of  the  benefit  <rf  th*  »• 
dowment,  he  had  no  right  to  recover  possession,  a»i 
that  the  utmost  he  could  ask  for,  was  to  hare  the  otf* 
walee  who  had  misconducted  himself  removed  and  1 
new  matwalee  appointed,  provided,  he  sho«"ed  drrto- 
stances,  which, according  to  law,  would  justify  the  Court 
in  selecting  a  matwajee. 

In  a  case  like  this,  where  the  plaintiff  lay  by  fcr 
nearly  12  years  from  the  time  when  the  vendees  par* 
chased,  and  were  put  into  possession,  he  was  not  eontltfu 
to  the  assistance  of  the  Court,  which  ought  not/o  go  '^ 
of  its  way  and  permit  him  tb  amend  his  claim. 

Peacoctt,  C.  y. — The  plaintiff  in  this  ewe. 
sues  to  recover  certain  propeny  as  a'*y^ 
property.  He  does  not  stale  or  prove  tint 
he  was  entitled  to  partake  of  the  benefit  of 
the  endowment,  nor  does  he  show  that  be 
was  the  heir  or  eveo  that  he  was  a  n^ 
relation  of  the  person  who  made  the  endow- 
ment. He  charges  that  the  matwalee  an^ 
his  ancestor  (a  former  matwalee)  had  mi*- 
conducted  themselves  by  selling  to  some  0! 
the  defendant!  the  properly  which  was  the 
sub j eft  of  the  endowment.  He  sues  the 
vendees  and  the  last  matwalee  to  remove 
the  mat^-alee,  and  to  recover  possession  from 
the  vendees. 
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In  mj  opinion,  he  has  shown  no  right  to 
recover  possession.  The  utmost  that  .he 
had  a  right  to  do  as  a  descendant  of  the  en- 


decree  allow  him,  without  such  proof,  to  re- 
cover and  hold  possession  until  the  trust- 
rules  are  proved  by  some  one  else  in  sup- 


dower  was  to  ask  to  have  the  matwalee  who    port  of  his  title  to  be  appointed  matwalee. 


had  misconducted  himself  removed,  and  to 
have  a  new  matwalee  appointed  in  his  place ; 
and,  in  strictness,  he  ought  to  have  shown 
circumstances  which,  according  to  law,  would 
justify  the  Court  in  selecting  a  matwalee. 


It  appears   to   me  that   that  decree  cannot 
stand,  and  that  it  must  be  reversed. 


I  am  not  sure  that,  in  such  a  suit  as  this, 
the  plaintiff  could  be  allowed  in  any  way 
to  amend  his  claim  by  asking  the  Court 
The  first  Court  thought  that  the  matwalee  i  ^q  appoint  a  new  matwalee  in  place  of  the 
ought  to  be  removed  and  he  ordered  that  |  Q^g  removed,  and  for  that  purpose  to  order 
the  sales  effected  by  the  last  matwalee  and  |  an  enquiry  as  to  who  is  a  fit  and  proper 
his  ancestor  should  be  cancelled,  and  that  i  person  to  be  appointed.  In  a  case  like  this, 
the  plaintiff  should  recover  possession  of  ^  appears  to  me  that  the  Court  ought  not 
the  property  from  the  purchasers  to  be  held  i  xo  go  out  of  its  way  to  assist  the  plaintiff, 

He  lay  by  for  nearly  12  years  from  the  time, 
when  the  vendees  purchased  and  were  put 
into  possession  of  the  property,  and  only  a 


by  him  as  matwalee. 

The  Subordinate  Judge  affirmed  that  de- 
cision, but  ordered  that  the  word  *'  matwalee," 


,  .      ^     J  ,       ,        r  .u    c    w^      J  few  days  before  those  12  years  expired,  he 

used  in  the  decretal  order  of  the  first  Court,  ;  ^ 

commenced  this  suit.     This  is  not,  therefore, 


with  reference  to  the  plaintiff,  should  be  con- 
sidered as  a  nullity,  and  he  observed  that 
the  trustees  and   the   trust-rules  should  re- 


a  case  in  which  he  is  entitled  to  the  assist- 
ance of  the  Court.     Independently  of  this, 


,  J     .    .    looking  to  the  answer  of  the  last  matwalee, 

gulate  who  was  to  be  matwalee,  and  that  ^ 

the  suit  looks  very  much  like  a  collusive  one 
the   Court  could  arbitrate  only  when  some 

i  between  the  matwalee   who   sold,   and    the 
riffht  to  that  title  should  be  mterfered  |  "'''• 

plaintiff  who  seeks  to  recover  back,  the  pro- 

I  perty.     If  such  is  the  case,  the  Court  would 
In  short,  the  plaintiff,  by  that  decree,  not    ^^  ^^.^^  ^^^^  g^^^t  injustice  by  allowing  the 


person  s  rig 
with.  ' 


having  shown  who  the  trustees  were,  or  what 
were  the  trust-rules  of  the  endowment,  was 
to  recover  and  hold  possession  until  some 
person  could  show  that,  by  the  rules  of  the 
endowment,  he  was  entitled  to  be  put  in 
possession.     If  such  rules  were  capable  of 


plaintiff  to  make  a  new  case.  He  is  not  en- 
titled  to  the  relief  for  which  he  has  applied, 
and,  under  these  circumstances,  it  appears 
to  me  that  his  suit  ought  to  be  dismissed. 
The  decrees  of  the  Lower  Courts  are,  there- 
fore, reversed  with  costs. 


proof,  the  plaintiff  ought    to    have   proved 

ihcm ;  not  having  done  so.  the  terms  of  the      .  Jackson.  J.-\  am  of  the  sa.ne  opinion. 
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The  1 6th  December  1868.  I 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Defective  plaint— Real  issues— Trial  on  merits. 

Case  No.  2184  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backergunge,  dated  the  2jrd 
June  1S6S,  reversing  a  decision  of  the 
Sudder  Ameen  of  that  District ^  dated  the 
3rd  October  1866. 

Golam  AU  Chowdry  (Plaintiff),  Appellant, 

versus 

Futtick  Chunder  Bundopadhya  and  others 
(Defendants),  Respondents. 

Baboo  Homesh  Chunder  Milter  for 
Appellant. 

Baboo  Poorno  Chunder  Shonie  for 
Respondents. 

Where  a  plaint  charged  the  defendants  with  having 
put  plaintiff's  title  in  jeopardy  merely  by  reason  of 
having  procured  a  decree  in  the  Collector's  Court,  and 
the  Lower  Appellate  Court  found  that  the  decree  of  the 
Cc^llector  did  not  damage  the  plaintiff's  rights  in  any 
way : 

Held  that  the  Lower  Appellate  Court  should  not  have 
dbmissed  the  suit,  simply  with  reference  to  the  defi- 
ciencies of  the  plaint,  without  entering  upon  the  merits 
of  the  real  issue  between  the  parties,  for  the  conduct  of 
the  defendants  in  the  course  of  the  buit  in  the  Collector'.s 


Court  did  put  an  obstacle  in  the  way  of  platatifPs  enjoy, 
ing  their  rights,  and  justified  the  plaintiffs  in  briafpnf 

the  present  suit. 

Phear,  J, — We  think  that  the  Lower  Ap- 
pellate Court  ought  to  have  tried  this  csue 
upon  its  roeritsr  and  not  to  have  dismis&ed 
the  plaintiffs'  suit  simply  with  reference  lo 
the  deficiencies  of  the  plaint.  .  It  is  certain 
that  the  defendants  denied  the  right  which 
the  plaintiffs  assert  that  they  have  in  the  land, 
and  the  parties  went  to  trial  in  the  first 
Court  upon  the  issue  whether  or  not  ihc 
plaintiffs  had  the  title  which  they  set  ap. 
It  is  true  that,  if  the  words  of  the  plaint, 
taken  strictly,  charged  the  defendants  with 
having  put  the  plaintiffs*  title  in  jeopardy 
merely  by  reason  of  having  procured  a  decree 
in  the  Collector's  Court,  the  plaint  does  not 
exhibit  a  good  cause  of  complaint,  for,  as 
the  Judge  remarks,  the  decree  of  the  Collect- 
or did  not  damage  the  plaintiffs'  right  in  any 
way.  But  the  Judge  himself  says  that,  in 
the  course  of  the  suit  before  the  Collector, 
the  defendants  made  the  assertion  "that 
"  they  purchased  the  rights  and  interests 
"of  Gour  Chunder  Bhuttacherjee  in  the 
'•  ousut  talook,  and  that  they,  at  the  same 
"  time,  purchased  the  rights  and  interests  of 
*'  Gour  Chunder  Bhuttacherjee  in  the  u- 
**  look  also,  and  so  obtained  a  title  to 
*•  the  talook  superior  and  antecedent  10 
*'  that  of  the  plaintiffs."  It  thus  appears,  on 
the  face  of  the  judgment  of  the  I/)«f 
Appellate  Court,  that,  even  if  the  decree  of 
the  Collector  did  not  do  anything  to  affect 
the  plaintiffs'  title,  still  the  conduct  of  the 
defendants  in  the  course  of  that  suit  did 
most  certainly  put  an  obstacle  in  the  way  of 
the  plaintiffs'  enjoying  their  rights,  if  they 
have  them,  and  fully  justified  the  plaintiff* 
in  bringing  the  present  suit. 

Under  these  circumstances,  we  think,  as  I 
have  already  sai^,  that  the  Judge  ought  not 
to  have  (Jismissed  the  suit  without  txkttm% 
upon  the  merits  of  the  real  issue  between  the 
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parties — ^an.issae  which  was  expressly  set  up 
in  the  Court  below  and  tried  upon  the  evi- 
dence adduced  by  both  parties.  His  decision, 
therefore,  must  be  reversed,  and  this  case 
mast  be  remanded  for  re-trial  upon  the  issue 
framed  in  the  first  Court.  Costs  will  abide 
the  event. 


The  i6ih  December  4868. 


Present : 

The  Hon'ble  G.  Loch  and  V.  A.  Cilover, 

Judges, 

Lakheraj  land— ETideace— Presumption— Onas 

probandi. 

Case  No.  1873  of  1868.    - 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Purneahy  dated  the 
22nd  April  i868f  affirming  a  decision  of 
the  Moonsiff  of  that  District^  dated  the 
28th  November  r86y. 

Dhunput  Singh  (Defendant),  Appellant^ 

versus 


Russomoyee  Chowdhrain  and  another 
(Plaintiffs),  Respondents. 

Mr,  R.  T,  Allan  and  Baboo  Kishen  Dyal 
Roy  for  Appellant. 

Baboo  Khettur  Mohun  Mookerjee  for 
Respondents. 

The  production  of  a  lakheraj  sunnud  is  not  necessary 
to  prove  that  land  is  held  rent-free ;  the  fact  may  be 
legally  established  by  long  and  uninterrupted  possession, 
without  payment  of  rent,  raising  the  presumption  that 
the  land  had  been  hel  1  rent-free  from  the  decennial 
settlement. 

Glover y  J, — In  this  case,  the  point  taken  in 
the  petition  of  special  appeal  is  that  the  onus 
probandi  has  been  improperly  placed ;  that  the 


plaintiff,  who  came  in  for  an  adjudication  of 
his  title  to  the  disputed  land  as  lakheraj^ 
dar,  was  bound  to  prove  his  case,  and  in 
failing  to  do  so,  his  suit  should  have  been  at 
once  dismissed  without  calling  on  the  zemin- 
dar defendant  to  prove  that  the  land  was  mdl. 

It  was  urged  by  Mr.  Allan  for  the  special 
appellant  that,  as  his  client  was  in  possession 
of  the  disputed  land  by  an  order  of  the  Cri- 
minal Court  passed  under  Section  318  of  the 
Criminal  Procedure  Code,  it  was  for  the 
plaintiff  who  sought  to  disturb  that  possession 
to  make  out  a  good  title  to  the  land,  and  that 
mere  long  anterior  possession  would  not 
suffice. 

It  appears  to  me  that  this  application  should 
be  rejected.  No  doubt,  a  plaintiff  coming 
into  Court  to  oust  a  defendant  in  possession, 
on  the  ground  that  the  disputed  land  was  his 
'  (plaintiff's)  lakheraj  land,  would  be  bound 
I  to  prove  his  title ;  but  in  this  case,  it  nowhere 
appears  that  the  defendant  is  in  possession. 
'  The  Magistrate's  proceeding  under  Section 
318,  did  not  give  possession  to  either  parly, 
and  it  has  been  found,  as  a  fact,  by  the  Lower 
Appellate  Court,  that  the  land  is  plaintiff's  an- 
cient millik  or  lakheraj  land,  situate  in  Hur- 
deb,  and  not  within  the  defendant's  zemin- 
dary,  and  that  he  has  been  all  along  in 
possession  of  it. 

In  order  to  get  over  this  difficulty,  the 
special  appellant's  pleader  contends  that  the 
evidence  on  which  the  Subordinate  Judge  has 
proceeded  is  not  legally  sufficient.  But  there 
is  no  law  that  makes  the  production  of  a 
lakheraj  sunnud  necessary  to  prove  that  land 
is  held  rent-free.  The  fact  may  by  legally 
established  by  evidence  of  long  and  uninter- 
rupted possession  without  payment  of  rent, 
evidence  which  would  raise  the  presumption 
that  the  land  had  been  held  rent-free  from 
the  date  of  the  decennial  settlement.  The 
Subordinate  Judge  appears  to  me  to  have 
given  the  plaintiff  the  benefit  of  this  presump- 
tion. And  he  has  also  decided  that  the  dis- 
puted land  is  situate  in  Hurdeb,  and  not  in 
Alumgunne,  the  defendant's  zemindary,  and, 
that  therefore,  a  possession  of  twelve  years  ad- 
verse to  the  defendant  would  prevent  his 
suing  to  resume. 

There  seems  to  be  no  error  of  law  in  the 
Lower  Court's  decision,  and  consequently  no 
ground  for  our  interference  in  special  appeal. 

The  special  appeal  should,  I  think,  be  re- 
jected with  costs. 

I.oth,  y.~l  concur. 
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The  16th  December  1868.  \  i860  are  wrong.     A  certificate  granted  ander 

•  I  Ad  XL.  of  1858.  to  administer  to  an  estate, 

I  though  it  gives  the  right  to  the  administrator 

Present :  ^^  collect  the  debts  due  to  the  estate,  is  not 

9  sufficient  to  enable  the  party  to  whom  the 

The  1  lon'ble  Ci.   Loch  and   F.  A,   (ilover,  ;  certificate  is  granted  to  enforce  that  right  in 

Judfies,  Court  if  the  debtor  objects  to  pay  the  dcU. 

I  for,  without  a  certificate  under  Ad  XXVll. 

of  1 860,  no  debtor  of  any  deceased  person  can 

Certificates  under  Acts  XL.  of  x8<8  and  XXVH.    be  compelled  in  anv  Court  to  pay  his  debt  to 

of  i8(5o~MahomedanLaw-Chirdlcss  widow.      ^^^  ^^^^^^  claiming  to  be  entitled  to  the 

^  effects  of  any  deceased  person,  or  any  pan 
Case  No.  414  of  1868.  thereof,  except  on  the  production  of  a  certi- 

ficate to  be  obtained  under  the  Ad. 

Misallaneous  Appeal  from  an  order  passed ,      The  opposite  party  claimed  under  a  uill 

bv    the    Officiating    Judge   of  Ptirneah.  ,  Had  that  will  been  proved,  we  might  have 
'       ,   ,        ^,    ,         ,    oTo  thought  it  unnecessary  to  order  further  en- 

dated  the  2c^h  August  1868.  ^^^^j^j^^  j^^  ^^^  ^^^^  because,  under  that  will. 

the  opposite  party  would  be  entitled  to  col- 

Raesunnissa  Begum,  widow  of  Rajah  Syud  ,  lect  the  debts  due  to  the  estate.     But,  as  this 

Inayet  Hossein  (Petitioner),  Appellant,         Court  has  held  in  its  judgment  of  8th  April 

reported  in  IX.  Weekly  Reporter,  page  459, 

!  that  the  Judge  has  not  pronounced  in  favor 

^'^'•^"'^  I  of  the  will  or  against  it,  wc  think  that  the 

I  Judge  was  bound  on  the  present  application 

Ranee  Khuioorunnissa  for  self  and  as  guard-  ■  ^^  proceed  as  required  by  Section  3  of  the 

.    ,      -    .        ,.  .    An,  and  after  such  enquiries  as  mav  bene- 

ian  of  byud  Atta  Hossein,  mmor  son  of ;  ^^^^^y^  to  determine  which  of  the  claimanls 

Rajah  Syud  Inayet  Hossein,  deceased  (Ob-    was    entitled    to    a    certificate    under  thai 
jector).  Respondent.  .  '^^^• 

It  has   been   said    that  as   the  applicaOi 
Mr.  C:  Gregory  for  Appellant.  is  only  entitled  to  a  small   portion,  if  en- 

titled to  any  thing,  she  is  not  entitled  to  a 
Messrs,  G.  C,   Paul  and    R.    A*.    Tividale    certificate,  and  that  as  the  respondent  has 
and    Baboo     Unnoda    Pershad    ^jw^ryV/ ^^\  greater   mterest,    the    certi  ficate   ought 
for  Respondent.  ^?  be  given  to  her.     It  has  also  been  sa.d 

that,    as    the    petuioner    was    childless  at 
A  certificate  trranted  under  Act  XL.  of  1S58,  to  ad-  ,  the  death  of  her  husband,  she  is  oot  cn- 

minister  to  an  estate  gives  the  right  to  collect  the  debts  I  tilled  Under  the  Sheea  Law  tO  SUCCeed.     With 

^"K/'li*'!^''tl^'^"^*M^'*'?n^^'"^^n^^^^^^^  regard  to  the  first  objection,  it  seems  to  u* 

debt,  that  right  cannot  be  enforced  in  Court  without  a         ©  >,  ....  . 

certiHcate  under  Act  XXVII.  of  1S60.  that,  if  the  petitioner  IS  entitled  to  a  share. 

the   mere  fact  of  her  having  a  small  share 
Whereanapplicantforaccrtificate  under  Act  XXVII.    will  not  debar  her  from  getting  a  certificate 

I'K  uT^nd'^  prS  S"^rn"  V\he  ,  entitling  her  to  collect  according  to  .he  share 

Act,  and  determine  which  of  the  claimants  is  entitled  to  ,  due    tO    her;    and    with    regard    tO   the  Other 

the  certificate.  point,  we  have  referred  to  Macnaghten  and 

,.^    ,    .       .,,  ,  ,        Baillie.  and  find  nothing  in  support  of  the 

Where  an  applicant  for  a  certincate  is  entitled  to  a       .    .   _.     .,  ^.     _       u-i  ji  •  j  :«•   n/>i 

share,  the  mere  fact  of  the  share  being  small  will  not  1  Statement     that    a  childless     widow    IS    DOl 

debar  her  from  getting  a  certificate  entitling  her  to  '  entitled  tO  SUCCeed  tO  her  husband's  estate. 
coUect  according  to  the  share.  % 

,,  ,     ,    ^.  ^       ^     ,  .,     ,  ,. .  ,  ,  '      We,  therefore,  reverse   the  order  of  the 

Under  the  Mahomedan  Law,  a  widow's  title  to  succeed     _  ^,  ,  ^     ,  .     .l. 

to  her  husband's  estate  is  not  barred  by  the  fact  of  her     Lower   Court,   and    remand    the    case   10  IB€ 

being  childless.  Judge  to  be  trie^  in  the  usual  manner,  and 

Loch.  7.-\Ve  think  the  reasons  given  by  i  ^  determine  whether  the  petitioner  is  or  i$ 
the  Court  below  refusing  to  grant  the  appli-  '  not  entilljd  to  receive  a  certificate.  Iftc 
cation  for  a  certificate  under  Act  XXVII.  of  !  parties  will  pay  their  own  costs. 
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The  16th  December  1868. 

Present  : 

The  Honble  G.  Loch  and  F.   A.  Glover, 

Judges. 

Mesne   profits — Mode    of    calculating^    where 
wrongs-doer  did  not  cultivate. 

Case  No.  2042  of  1868. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Officiating  Judge  of  Afoorshedahad, 
dated  the  2*jtfi  April  1868 y  affirming  a 
decision  of  the  Subordinate  Judge  of  that 
Districts  dated  the  24th  December  186'/, 

Promoihonalh  Roy  (one  of  the  Defendants), 

Appellant^ 

versus 

Tripoora  Soonduree  Dabee  (Plaintiff), 

Respondent, 

Bahoos    Sreenath    Doss    and    Bhuggobutty 
Churn  Ghose  for  Appellant. 

Baboos    Onookool    Chunder   Hooker jee   and 
Obhoy  Churn  Bose  for  Respondent. 

In  a  suit  to  recover  mesne-pro6ts  of  land  from  which 
plaintiff  had  been  ousted,  and  of  which  he  subsequently 
recovered  possession,  it  was  held  that  it  was  not  the  man- 
nrr  in  which  plaintiff  had  held  possession  (whether  he 
had  cultivated  or  not)  that  was  to  be  looked  to  in  calcu- 
latinfi^  wassilat ;  but  that  the  rule  laid  down  by  the  Full 
Bench  (IX.  Weekly  Reporter,  p.  445),  where  the  wron<j- 
d(>er  held  possession  himself  and  cultivated  the  lands, 
%vas  applicable  to  this  case  where  the  wrong*-  doer  did 
not  cultivate,  v/0.,  that  the  wassilat  should  be  assessed 
"  according  to  what  would  have  been  a  fair  and  reason- 
able rent  tor  the  land  if  the  same  had  been  let  to  a 
tenant  duringf  the  period  of  the  unlawful  occupation  of 
the  wrong-doer." 

Loch,  J, — The  suit  in  this  case  is  lo  re- 
cover mesne-profits  of  certain  lands,  of  which 
the  plaintiff  was  ousted  in  1268,  and  of 
which  he  recoverd  possession  under  a  de- 
cree. The  amount  of  land  of  which  mesne- 
profits  was  claimed  is  about  70  beegahs,  and 
it  hag  been  found  by  the  Lower  Court  that 
of  this  area  19  beegahs  are  in  the  cultiva- 
tion and  occupancy  of  ryots,  and  4 1  beegahs 
in  that  of  the  plaintiff,  and  that  these  lands 
were  the  khcLS  khamar  lands  of  the  plaintiff. 

The  question  is  how  are  the  mcsne-profils 
to  be  assessed  ?  A  Full  Bench  of  this  Court, 
on  the  4th  of  April  i8i33,  in  the  case  of 
Ranee  I.«maed  Koer  and  others  versus  Maha- 
ranee Indurjeet  Koer,  reported  in  IX.  Weekly 
Reporter,  page  445,  lays  down  a  very  clear 
rule  by  which  mesne-profiis  were  to  be  as- 
certained in  case  where  thf^  wrong-doer  held 
possession  himself  and  cultivated  the  lands. 

The  pleader  for  the  respondent  in  this 
case  has  conducted  the  case  as  it  the  judg- 
ment above  quoted  is  not  applicable  to  the 


present  suit.  He  considered  that  there  is  a 
difference  in  the  present  suit  to  that  decided 
by  the  Full  Bench,  inasmuch  as  the  plaintiff 
in  that  case  did  not  profess  to  have  cul- 
tivated the  lands  himself,  and  in  the  present 
case  plaintiff  alleges  that  he  had  cultivated 
the  lands  in  1266  and  1267,  and  was  dis- 
possessed when  he  was  going  to  cultivate 
the  lands  in  1268. 

We  do  not,  however,  see  that  this  differ- 
ence in  the  possession  of  the  plaintiff 
pointed  out  by  the  learned  pleader,  makes 
any  difference  in  the  mode  of  calculating 
wassilat.  It  appears  to  us  that  it  is  not  so 
much  the  manner  in  which  the  plaintiff  held 
possession  that  has  to  be  looked  to,  as  to  what 
the  defendant  did  with  the  land  while  he  held 
possession  ;  and  we  do  not  see  why,  if  in  the  ' 
one  case,  the  wrong-doer,  having  kept  the 
land  in  his  possession  and  cultivated  it,  is  held 
liable  for  mesne-profits  to  the  extent  of  the 
rent  payable  for  such  land,  in  the  other  case 
he  should  be  liable  for  the  value  of  the  crop 
which  might  have  been  grown  upon  the 
land.  We  think  that  the  rule  laid  down  by 
the  Court  in  the  judgment  above  quoted 
is  applicable  to  this  case,  and  further  we 
think  that  even  if  the  land  had  been  left 
uncultivated,  the  plaintiff  would  have  been 
entitled  to  recover  the  rent  for  the  same. 

We,  therefore,  reverse  the  order  of  the 
Lower  Court  and  remand  the  case  to  the 
Lower  Court  to  assess  the  mesne-profits 
according  to  the  rule  laid  down  in  the  judg- 
ment of  the  Full  ^ench  above  referred  to. 


The  17th  December  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Arbitration— Reference  of  pending:  suit  to  arbi- 
trators—Effect of  award. 

Case  No.  1 170  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Dacca^  dated  the  gth 
December  i86y,  reversing  a  decision  of  the 
Sudder  Ameen  of  that  District,  dated  Ihe 
2^th  June  1866. 

Doorga  Churn  Thakoor  and  others  (Plaint- 
iffs), Appellants, 

versus 

Kally  Doss  Hazrah  and  others  (Defendants), 

Respondents, 
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Baboo  Null i I  Chunder  Sein  for 
•  Appellants. 

Baboos   Mohinee  Mohun    Roy  and  Romesh 
Chunder  Sircar  for  Respondents. 

In  a  suit  in  which  plaintiffs  claimed  a  6  annas  odd 
share  of  certain  land  belonging:  to  a  mouzah,  it  was 
found  on  measurement  that  262  beegahs  of  the  land 
claimed  belonged  to  that  talook.  Pending  the  suit  all 
the  defendants  except  one  {O)  agreed  to  a  reference 
to  arbitration,  upon  which  it  was  found  thai:  44  beegahs, 
in  addition  to  the  262,  belonged  to  the  plaintiffs. 

Held  that  the  plaintiffs  were  entitled  to  recover  as 
against  all  the  defendants,  including  O,  a  6-annas  share 
in  262  beegahs,  and  as  against  all  except  O,  a  6-annas 
share  in  the  44  beegahs  awarded  by  the  arbitrators. 

Qucere. — What  is  the  effect  of  an  award  arrived  at  in 
a  pending  suit,  which  was  referred  to  arbitration  by  an 
oraer  of  Court  otherwise  than  by  consent  of  all  the 
parties  ? 

Peacock,  C.  J. — The  plaintiffs  claimed  a 
6  annas  5  gundahs  3  cowries  1  krant  share  in 
350  beegahs  as  belonging  to  the  Mouzah  Jug- 
guunath  Puttee.  It  was  found  on  measure- 
ment that  the  lands  claimed  amounted  to  315 
beegahs.  It  was  also  found  that  262  of  those 
315  belonged  to  that  talook.  The  plaintiffs 
were,  therefore,  entitled  to  a  decree  against  all 
the  defendants  for  those  262  beegahs.  Pend- 
ing the  suit,  all  the  defendants  except  Odoit 
Churn  agreed  to  a  reference  to  arbitration, 
upon  which  it  was  found  that  44  beegahs 
and  I  cotlah,  in  addition  to  those  262  beegahs, 
belonged  to  the  plaintiffs.  The  plaintiffs, 
therefore,  are  entitled  to  recover  as  against  all 
the  defendants,  including  the  defendant  Odoit 
Churn,  a  6  annas  5  gundahs  3  cowiies  and 
I  krant  share  in  the  262  beegahs  which  were 
found  to  appertain  to  the  plaintiffs'  talook  ;  and 
as  against  the  other  defendants,  they  are  enti- 
tled to  recover  a  6  annas  5  gundahs  3  cowries 
I  krant  share  in  the  share  of  all  the  defendants 
except  Odoit  Churn  in  the  44  beegahs  and 
I  cotlah  decided  in  favor  of  the  plnintiffs 
against  those  defendants  by  the  award  of  the 
arbitrators. 

Odoit  Churn  is  entitled  to  the  costs  of 
this  appeal.  The  decree  of  the  Lower  Ap- 
pellate Court  will  be  amended  accordingly, 
without  any  alteration  in  the  amount  of  costs 
as  ordered  by  that  Court. 

Jackson,  J.  -Under  the  circumstances  of 
this  case,  1  concur  in  this  judgment.  I 
wish  only  to  reserve  the  expression  of  any 
opinion  as  to  the  effect  of  the  arbitration 
award  in  this  case  as  concluding  the  C'ouri  in 
regard  to  any  question  between  the  plaintiff 
and  the  defendants  who  consented  to  the 
reference.  I  am  inclined  at  present  to  be 
of  opinion  that  a  reference  to  arbitration 
cannot  b^  made  by  order  of  Court  in  a  suit 


pending,  except  by  consent  of  all  the  parties, 
and  I  am,  therefore,  doubtful  as  to  the  effect 
of  an  award  arrived  at  in  a  pending  suit 
otherwise  than  upon  such  agreement.  As, 
however,  the  parties  in  whose  favor  tbe 
Court  below  is  alleged  to  have  erroneously 
set  aside  the  award  have  not  thought  fit  to 
appear  and  support  that  decision,  I  am  not 
disposed  to  raise  the  question  beyond  the 
intimation  of  my  doubt. 

I  entirely  agree  that  the  special  appellant 
in  this  case  should  have  no  costs,  and  that 
the  respondent  Odoit  Churn  should  have  his 
costs  of  this  appeal. 


The  17th  December  1868. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

Construction — Kobooleot 
Case  No.  1106  of  1868. 

Special  Appeal  from  a  decision  passed  by  Iht 
Officiating  Additional  Judge  of  Jesmt, 
dated  the  2jrd  January  186S,  affirming  <i 
decision  of  the  Officiating  Sudder  Aman 
of  that  District,  dated  the  24th  Augmt 
1866. 

Bhobanee  Chunder  Mitter  and  another 
(Plaintiffs),  Appellants^ 

versus 

Mr.  (}eorge  MacNair  and  others  (Defendants). 

Respondents, 
Baboo  Kalee  Mohun  Doss  for   Appellants. 
Mr,  R,  T,  Allan  for  Respondents. 

iV  and  D  having  taken  lease  of  certain  Unds  joirti) 
gave  a  kubooleut  agreeing  that  if  within  the  term  ottne 
lca«5e  they  died,  or  i^n  any  other  way  the  concern  pi** 
edinto  the  hands  of  others,  then  their  heirs,  or  tho* 
who  would  £ucceed  to  their  rights,  would  piy  th*  ^' 
After  the  kubooleut  was  given,  A' made  over  his  inte»«* 
in  the  lease  to  D, 
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Held  that,  in  passing^  from  N  and  D  to  D  alone»  the 
lease  had  passed  into  the  hands  of  "others"  within 
the  meaning*  of  the  kubooleut,  and  that  D  occupied  the 
position  of  the  persons  contemplated  by  the  terms — 
"those  who  will  succeed  to  our  rights.'* 

Macpherson^  J . — ^The  question  in  this  case 
is  whether  both  the  defendants  MacNair 
and  MacDonald  are  liable  for  the  rents  sued 
for,  or  whether  the  defendant  MacDonald 
alone  is  lidble.  There  is  no  dispute  as  to 
the  facts.  The  question  turns  upon  the 
construction  to  be  put  upon  a  kubooleut 
given  by  the  two  defendants.  The  kuboo- 
leut was  given  by  the  defendants  jointly; 
but  since  the  kubooleut  was  given,  Mac- 
Nair has  made  over  his  rights  in  the  Indigo 
Factory  to  the  other  defendant,  MacDonald. 
MacNair  contends  that,  having  parted  with 
his  interest  in  the  concern,  he  is,  by  the  ex- 
press provisions  of  the  kubooleut,  no  longer 
liable  for  the  rents.  The  words  upon  which 
the  case  turns  are  as  follows :  "If  within  the 
**  term  of  this  lease  we  shall  die,  or  if  in  any 
"  other  way  the  concern  passes  into  the 
''hands  of  others,  then  our  heirs  or  those 
**  who  will  succeed  to  our  rights  will  pay 
"  the  rent  according  to  the  terms  of  this 
"  kubooleut." 

It  is  contended  for  the  appellant  that,  al- 
though, if  the  concern  had  passed  away  from 
the  hands  of  both  MacDonald  and  Mac- 
Nair into  hands  of  a  third  party,  neither  of 
the  defendants  would  be  liable  for  the  rents, 
still,  as  the  concern  has  only  passed  from 
MacNair  and  MacDonald  into  the  hands  of 
MacDonald  alone,  the  proviso  in  the  kuboo- 
leut does  not  apply  to  the  case  which  has 
occurred,  and  therefore  both  the  defendants 
remain  liable. 

But  it  seems  to  us  that  the  Lower  Ap- 
pellate Court  has  put  a  proper  construction 
upon  Ihe  language  of  the  kubooleut,  and 
that,  although  MacNair  is  one  of  the  parties 
to  the  kubooleut,  the  concern  has,  in  fact, 
now  passed  into  the  hands  of  "others" 
within  the  meaning  of  the  kubooleut,  seeing 
that  it  has  passed  from  the  hands  of  Mac- 
Nair and  MacDonald  into  the  hands  of  Mac- 
Donald alone.  It  appears  to  us  that  Mac- 
Donald now  occupies  the  position  of  the 
persons  contemplated  by  the  words  of  the 
kubooleut — '*  ihose  2vho  will  succeed  to  our 
rights^*  and  as  he  does  occupy  that  position, 
he  alone  is  liable  for  the  ren*. 

The  judgment  of  the  Lower  Appellate 
Court  is  affirmed,  and  this  appeal  iismissed 
vith  costs. 

VoLX. 


The  17th  December  1868. 

Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Res  adjudicata. 
Case  No.  2320  of  1868. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  the  24'Pergunnahs,  dated  the 
nth  August  1868,  affirming  a  decision  of 
the  Deputy  Collector  of  Barasety  dated  the 
28th  February  1868. 

Kaleedass  Ghosal  (Defendant),  Appellant j 

versus 

Muddoosoodun  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Bhugobutty  Churn  Ghose  for 
Appellant. 

Baboo  Opendur  Chunder  Bose  for 
Respondents. 

A  Deputy  Collector  having*,  in  a  suit  for  rent,  given 
plaintiff  {M^  a  decree,  determiningf  adversely  to  duead- 
ant  (A*)  an  issue  which  he  raised  as  to  an  arrangement 
of  tenancy : 

Held  that  AT  cannot  succeed  as  plaintiff  in  a  new  suit 
in  the  same  Court  in  which  he  sets  up  the  same  ar- 
rangement, and  asks  to  have  it  declared  as  that  under 
which  he  holds  the  land  from  M, 

Phear,  J, — The  plaintiff  brings  this  suit 
against  the  defendant,  seeking  to  have  it 
decreed  by  the  Deputy  Collector's  Court 
that,  as  regards  the  lands  in  suit,  he  is,  by  the 
terms  of  a  certain  arrangement  come  to  be- 
tween him  and  the  defendant,  only  liable  to 
pay  a  rent  of  42  rupees  and  odd  annas.  It 
appears  that,  on  a  former  occasion,  the  present 
d ef endant,  as  zem ind ar,  sued  the  present  plaint- 
iff  as  tenant,  seeking  to  recover  a  rent  of  83 
rupees  odd  annas,  in  respect  of  this  same 
land  :  and,  in  defence  to  that  suit,  the  present 
plaintiff  set  up  the  exact  arrangement  of  te- 
nancy which  he  now  asks  to  have  in  effect 
declared  as  the  arrangement  under  which  he 
holds  the  land  of  the  defendant.  In  that  for- 
mer suit,  the  Deputy  Collector  gave  a  decree 
in  favor  of  the  plaintiff,  and  in  express  terms 
determined  adversely  to  the  defendant  the 
issue  which  he  then  raised  as  to  the  present 
arrangement,  /'.  e.y  the  very  arrangement 
which  he  now  wishes  the  Deputy  Collector's 
Court  to  establish.  * 

We  do  not  wish  to  express  any  opinion  as 
to  whether  the  cause  of  action  alleged  by 
the  plaintiff  in  his  present  suit  is  one  which 
the  Deputy  Collector  could  properly  try. 
If  it  be,  it  is  quite  clear  to  onr  minds  that 
the  very  same  issue  has  been  tried  between 
the  same  parties  and  by  the  same  Coiurt  on 
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a  former  occasion,  and  that  the  decree  was 
t&en  given  exactly  in    the  same  words  in 
which  the  decree  would  have  to  be  given  in 
this  case,  if  the  plaintiff  is  entitled  to  suc- 
ceed, with  the   single   exception,    that    the 
claim  of  the  present  plaintiff  was  then  re- 
fused, while  he  now  asks  to  have  it  declared 
in  ^lis  favor.     Under  these  circumstances,  we 
think  that  the  present  suit  does  not  lie,  and 
that  the  plaint  ought  to  be  dismissed.     We, 
therefore,  decree  this  appeal,  reverse  the  de- 
cision of  the  Lower  Appellate  Court,  and 
dismiss  the  plaintiff's  suit  with  costs  in  all 
the  Courts. 


The  17th  December  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  H.  V.  Bay  ley, 

Judges. 

Tenancy — Registration  in  zemindar's  office— 

Receipt  of  rent. 

Case  No.  888  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Jes- 
sore,  dated  the  i6th  January  1868,  re- 
versing  a  decision  of  the  Sudder  Aineen 
of  that  District y  dated  the  18 th  August 
1866, 

Mirtunjoy  Sircar  (Plaintiff),  Appellant, 

versus 

Gopal  Chunder  Sircar  and  others  (Defend- 
ants), Respondents. 

Bahoos  Bungshee  Dhur  Sein  and  Greeja 
Sunkur  Mojoomdar  for  Appellant. 

Mr.  R,  T,  Allan  and  Bahoos  Bhoivanee 
Churn  Dutt  and  Mohinee  Mohun  Roy  for 
Respondents. 

When  a  party  wishes  to  make  known  to  a  zemindar 
that  he  has  a  right  to  a  tenure,  the  rent  of  which  the  ze- 
mindar refuses  to  take  from  him,  it  is  not  sufficient  for 
him  to  put  money  into  the  Collector's  office  in  the  name 
uf  the  recorded  tenant  aloncr  with  his  own  name,  without 
stating  what  his  claim  is ;  he  should  give  distinct  notice 
to  the  zemindar  of  the  interest  which  he  claims. 

Where  a  zemindar  clearly  takes  rent  from  a  party  as 
holder  of  a  tenure,  he  cannot  afterwards,  in  any  suit  he 
may  bring  for  rent,  draw  back  and  ignore  the  positfon 
of  such  party,  even  though  the  latter  may  not  have  been 
registered  in  the  zemindar's  office. 

Loch^  J. — A  CERTAIN  jote  registered  in 
ihe  zemindar's  books  in  the  name  of  Joheer- 
ooddeen  was  sold  in  satisfaction  of  a  decree 
for  arrears  of  rent  obtained  by  the  zemindar 
against  the  said  Joheerooddeen. 

Plaintiff  alleges  that  the  jote  did  not  be- 
long to  Joheerooddeen,  but  to  him  under  his 
purchase  from  Joheerooddeen,  and  that  he 
and  Kalee  Koomar  had  deposited  the  rents 


which  the  zemindar  had  received,  and  con- 
sequently he  could  not  ignore  their  relation- 
ship as  tenants,  notwithstanding  the  zemin- 
dar had  sold  the  tenure  under  a  coUasiveo:- 
parte  decree  for  rent  against  Joheerooddeen. 

The  first  Court  gave  a  decree  for  tbc 
plaintiff,  which  was  reversed  by  the  Judge 
on  appeal,  and  though  we  do  not  concur 
with  the  Judge's  reasons  for  coming  to  the 
conclusion  he  has  drawn,  still,  we  think,  his 
order  must  be  afHrmed. 

In  special  appeal,  the  plaintiff  alleges 
that  the  Judge  is  wrong  in  holding  that  the 
law  required  his  purchase  to  be  registered 
in  the  zemindar's  office,  for,  as  he  is  a  cul- 
tivating ryot,  no  registration  is  required,  he 
not  being  the  holder  of  a  tenure  intermediate 
between  the  zemindar  and  the  cultivaior. 
This  contention  is,  however,  at  once  contra- 
dicted by  the  fact  admitted  by  plaintiff  that 
he  holds  kubooleuts  from  tenants  under  him 
for  the  lands  in  question. 

He  then  goes  on  to  urge  that,  even  if  re- 
gistration were  necessary,  the  zemindar  has 
condoned  any  omission  on  the  part  of  the 
plaintiff  by  receiving  rent  from  him,  and  he 
refers  to  several  deposits  of  rent  made  by 
him  into  the  Collector's  office  on  account  of 
this  tenure  from  1268  to  127 1,  which  heavers 
the    zemindar    took    away.     On    referring, 
however,  to  the  mode  in  which  these  deposits 
are  entered,   we  find   that  they  have  been 
made  in  the  joint  names  of  Joheerooddeen, 
Mirtunjoy,  and  Kalee  Koomar,  but  there  is 
nothing  to  show  what  was  the  particular  in- 
terest  belonging   to  plaintiff  in  -the  tenure. 
Nor  in  the  declaration  made  by  the  plaintiffs 
agent   under  Section  5,  Bengal  Ad  VL  of 
1862,  is  anything  disclosed  as  to  the  plaint- 
iff's status,  nor  is  it  shown  to  us  that  any  no- 
tice in  which  the  plaintiff  claimed  to  be  the 
purchaser  of  the  tenure  was  served  on  defend- 
ant; so  that,  even  if  defendant  has,  as  alleged, 
taken  all  the  money  in  deposit,  it  is  imjx^i- 
ble  to  say  that  he  took  it,  knowing  that  plaint- 
iff  had   any  interest  in  the  tenure,  or  that 
he  was  thereby,  admitting  plaintiff's  title  as  a 
tenant.     We  think  that,  when  a  party  wishes 
to  make  known  to  the  zemindar  that  he  has  a 
right  to  a  tenure,  the  rent  of  which  the  «^ 
mindar  refuses  to  take  from  him,  he  should 
distinctly  state  what  is  the  interest  he  claims, 
and  the  notice  to  the  zemindar  should  com- 
prise this  information.    It  is  not  sufficient  for 
a  man  wishing  tJ)  protect  his  special  interests  of 
which  the  zemindar  may  have  no  knowledge 
to  put  noney  into  the  Collector's  (rfScc  in 
the  name  of  the  recorded  tenant  along  with  h» 
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own,  without  stating  what  his  claim  is ;  for, 
unless  he  do  so»  the  zemindar  is  not  obliged 
to  enquire  as  to  his  status.  The  payments,  as 
made  by  plaintiff,  might  have  been  voluntary 
payments,  or  payments  such  as  that  of  a 
nsortgagee  to  save  his  own  interest,  which  a 
zeDEiindar  is  not  bound  to  recognize.  We 
think,  therefore,  plaintiff  has  failed  to  prove 
the  acceptance  of  rent  as  condoning  his 
omission  to  register  the  tenure.  We  think  the 
Judge  is  quite  wrong  in  holding  that  the  ac- 
ceptance of  rent  by  the  zemindar  would  not 
be  a  sufficient  acknowledgment  of  the  plaint- 
iff as  a  tenant,  and  would  not  cure  the  defect 
of  non -registration.  We  think,  if  the  zemin- 
dar clearly  took  rent  froni  plaintiff  as  holder 
of  the  tenure,  he  could  not  afterwards  draw 
back  and  ignore  his  position  in  any  suit  for 
rent  he  might  bring. 


«         «        «        «        « 
Bayley^  J, — I  concur. 


« 


The  17th  December  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Under-tenants — Recognition     by     zemindar — 
Section  z6,  Act  VIII.  (B.  C),  1865. 

Case  No.  2406  of  1868. 

Special  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  of  the  24-PergunnahSy 
dated  the  16th  June  1868,  affirming  a  deci- 
sion of  the  Moonsiff  of  Barripore^  dated 
the  J  1st  October  i86*j, 

Sreenath  Chuckerbutty  (one  of  the 
Defendants),  Appellant, 

versus 

Sreemunto  Lushkur  and  others  (Plaintiffs), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Romesh 
Chunder  Milter  for  Appellant. 

Baboo  Poornoo  Chunder  Shome  for 
Respondents. 

Shareholders^  with  a  tenant  are  primarily  liable  with 
him  to  the  zemindar  for  the  rent  oi  the  tenure,  unless 
the  zemindar  comes  to  a  separate  agreement  with  them 
for  the  payment  of  their  share.  Where  parties  hold 
under  or  through  the  tenant,  the  zemindar  is  not  bound 
to  recognize  their  holding  as  a  separate  holding ;  and 
his  takm^  the  rent  of  the  whole  tenure,  or  a  part  of  it, 
from  their  hands,  does  not  of  itself  amount  to  such  a 
recognition  as  is  contemplated  in  Section  16,  Act  VIII. 
of  1865  of  the  Bengal  Code. 

Phear,  7.— We  think  that  the  decision 
of  the  Lower    Appellate    Court  is  wrong. 


There  is  nothing  in  the  facts  found  by  that 
Court  which  goes  -at  all  to  show  that  thfe 
decree  obtained  by  the  zemindar  against 
Baluck  Ram  was  not  a  valid  decree — a  decree 
made  in  an  actual  suit.  It,  therefore,  fol- 
lows that  any  process  for  execution  of  this 
decree  issued  against  the  property  of  Balack 
Ram  would  be  a  good  foundation  for  the 
sale  by  the  Court  of  that  property  as  against 
any  one  who  claimed  through  or  under  Ba- 
luck Ram.  It  appears  also  from  the  judg- 
ment of  the  Lower  Appellate  Court  that 
the  tenure  which  has  been  sold  in  execution 
of  the  decree  was  certainly  at  one  time, 
in  its  entirety,  the  property  of  Balack  Ram  ; 
and,  even  if  the  contention  of  the  plaintiffs 
is  correct,  a  portion  of  it  still  remains  Balack 
Ram's  property. 

Further,  the  plaintiffs'  claim  at  the  utmost 
makes  them  shareholders  with  Baluck  Ram, 
and,  therefore,  primarily  liable  with  him  to 
the  zemindar  for  the  rent  of  the  tenure,  un- 
less the  zemindar  has  come  to  a  separate 
agreement  with  them  for  the  payment  of 
their  share.  If  they  were  shareholders 
with  Baluck  Ram,  and  liable  with  him  for  the 
payment  of  the  rent,  it  might  be  that  the 
zemindar's  suit  ought  to  have  failed  for  want 
of  making  them  defendants  with  Baluck 
Ram ;  but  that  of  itself  does  not  vitiate 
the  decree  as  it  stands.  It  seems  to  us  that 
the  evidence  to  which  the  Lower  Appellate 
Court  refers  as  showing  that  the  zemindar 
recognized  the  assignment  by  Baluck  Ram 
to  the  plaintiffs  really  does  not  amount  to 
evidence  of  their  having  with  the  sanction 
of  the  zemindar  a  separate  holding.  It 
may  be  that  he  was  well  aware  that  they 
were,  in  some  respect  or  other,  holding  un- 
der Baluck  Ram  or  through  him ;  but  this 
would  be  matter  of  no  consequence  to  him. 
He  was  not  bound  to  recognize  it.  His 
taking  the  rent  of  the  whole  tenure,  or  a 
part  of  it,  from  their  hands,  would  not  of 
itself  amount  to  such  a  recognition,  of  their 
separate  holding  as  is  contemplated  in  Sec- 
tion 16,  Act  VIII.  of  1865  of  the  Bengal 
Code. 

We  think,  then,  that  the  matter  stands 
thus— that  there  is  a  good  decree  against 
Baluck  Ram ;  that  the  tenure  which  has  betfn 
seized  and  sold  in  execution  of  the  decree  is 
properly  treated  as  being  liable  to  be  sold  in 
execution  of  the  zemindar's  decree  against 
Baluck  Ram;  that  there  is  no  evidence  of 
such  recognition  of  the  plaintiffs'  interests 
in  the  tenure  by  virtue  of  an  assignment  or 
sale  from  Baluck  Ram  as  binds  the  zemindjtr. 
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or  creates  a  valid  incumbrance  under  the 
provisions  of  Section  i6,  Act  VIII.  of  1865. 
In  other  words,  that  there  is  no  evidence  of 
the  plaintiffs  either  being  tenants  themselves 
of  ^e  zemindar  by  reason  of  his  recognition 
of  their  holding,  or  of  their  being  incum- 
brancers upon  Baluck  Ram's  holding  under 
such  circumstances  as  would  serve  to  protect 
their  incumbrances  by  reason  of  the  provi- 
sions of  the  Section  we  have  just  mentioned. 
Consequently,  the  Lower  Appellate  Court 
ought  not  to  have  declared  that  they  had 
made  out  the  right  which  they  claim  as 
against  the  defendant  (auction- purchaser) 
from  the  zemindar.  We  accordingly  decree 
this  appeal,  reverse  the  decree  of  the  Lower 
Appellate  Court,  and  dismiss  the  plaintiffs' 
suit.  The  special  appellant  must  have  his 
costs  in  all  the  Courts. 


The  17th  December  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

phersoQ,  Judges, 

Moftgftge— Money-decree— Declaration  of  lien. 

Case  No.  1200  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
yudg€  of  East  Burdwan,  dated  the  ijth 
February  1868 y  affirming  a  decision  0/  the 
Sudder  Ameen  of  that  District y  dated  the 
2ud  August  186  J, 

Kusseemoonissa  Bebee  (Defendant), 
Appellant, 

versus 
Hoorunissa  Bebee  (Plaintiff),  Respondent, 

Mr.  C,  Gregory  and  Baboo  Umbica  Churn 
Banerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

Ill  a  suit  to  recover  possession  of  property  from 
^ich  plaintiffs  had  been  ejected  by  the  holders  of  a 
money-decree,  who  had  had  the  property  .sold  in  execu- 
tioQ  and  purchased  it  themselves  (plaintiffs  beinj;  stran- 
eers  to  the  decree),  defendants  pleaded  that  they  had  a 
Ren  on  the  property  by  reason  of  its  having^  been  hypo- 
thecated to  them  by  a  simple  mortgage. 

Held  tf^at  the  plea  disclosed  no  sufficient  defence  as 
the  defendants  had  aot,  in  the  decree  in  execution  of 
which  th«  properW  was  sold,  obtaiaed  from  the  Court 
a  declaration  of  their  nghts  as  mortgagees. 


Macpherson,  J, — ^I think  this  appeal  ought 
to  be  dismissed  with  costs.  I  do  not,  bow- 
ever,  concur  in  all  that  is  said  by  the  Lower 
Appellate  Court,  because  I  think  that,  if  the 
appellants  really  held  a  simple  mortgage  of 
this  property  as  alleged,  they  might  have 
obtained  a  decree  declaring  their  right  as 
mortgagees,  and  their  right  to  have  the  lands 
sold  in  execution  of  the  decree  free  from  all 
incumbrances  accruing  subsequent  to  the  date 
of  the  mortgage.  But  the  mortgagees  got 
no  such  decree.  They  got  a  simple  decree 
for  money;  and  in  execution  of  that  decree 
they  caused  the  property  to  be  sold,  and  them- 
selves became  the  purchasers  of  it.  There- 
upon they  ejected  the  plaintiffs  (respondents) 
who  were  entire  strangers  to  their  decree ;  and 
when  the  plaintiffs  sued  to  recover  possession, 
the  appellants  opposed  them  upon  the  ground 
that,  although  they  (the  appellants)  had  not 
got  a  decree  establishing  their  lien,  or  declar- 
ing the  property  to  be  subject  to  it  at  the 
time  that  the  property  was  sold  in  execution, 
still,  in  fact,  they  had  a  lien  on  it  by  reason 
of  its  being  hypothecated  to  them  by  a  simple 
mortgage,  and  therefore  the  plaintiffs  ooght 
not  to  be  allowed  to  recover  possession. 

I  have  no  doubt  that,  if  a  mortgagee  who 
holds  a  simple  mortgage-bond  wishes  to  sell 
the  property  so  as  to  get  the  full  henefti  of 
his  mortgage y  he  must  get  a  distinct  declara- 
tion from  the  Court  of  his   rights  over  the 
property  as  mortgagee,  as  well  as  a  decree 
for  its  sale.     This  was  decided  by  a  Full 
Bench  in  the  case  of  Gopeenatb  Singh  verm 
Sheo    Suhaye    Singh    (I.    Weekly  Reporter, 
page  315).     A  mortgagee  who  sells  the  pro- 
perty  without  having  obtained  such  a  de- 
claration cannot   get  the  full  benefit  of  his 
mortgage  by  setting  up  a  plea  of  lien,  if  he 
has  become  the  purchaser  under  his  own  de- 
cree, and  has  contrived  to  get  himself  pnt 
into  actual  possession.    If  the  course  contend- 
ed for  could  be  followed,  a  third  party,  such 
as  is  the  plaintiff  in  the  present  case,  woold 
be  exposed  to  what  might  be  a  very  great 
hardship;  for  he  would  be  deprived  of  what 
is  otherwise  his  undoubted  right,  /'.  e,^  the 
option  of  satisfying  the  decree  rather  than 
having  the  property  sold  in  execution.    The 
view  I  now  express  accords  with  the  deci- 
sion of  the  Full  Bench  1  have  already  refer- 
red to,  and  also  with  a  decision  of  a  Division 
Bench  reported  in  Weekly  Reporter,  Volume 
IX.,  page  82.    ,, 

I  think  the  appeal  ought  to  be  dismissed 
with  cosyi. 

Bayley y  J, — I  am  of  the  same  opinion. 
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The  7ih  December  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl.y  Chief 
yustice,  and  the  Honble  Dwarkanath  Mit- 
ter,  yudge. 

Witnesses — Adverse  testimony  —  Remands  — 
Section  354,  Act  VIII.,  1859— Relation  of  Va- 
keel and  Client-— Champerty— Benamee  pur- 
dii^s9_Li3  pendens^-Acknowledg^ment  of  a 

daughter. 

Case  No.  98  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  isth  February  1868. 

Fazeeiun  Beebec,  widow  and  heiress  of 
Shaikh  AbdoorWahed  (Plaintiff),  Appellant y 

versus 

Omdah  Beebec  and  Shah  Jonab  Ali  (Defend- 
ants), Respondents, 

Mr.  J,  W,  B,  Money  and  Baboo  Juggada- 
nund  Mookerjee  for  Appellant. 

Bahoos  Ashootosh  Chatterjee,  Grija  Sunkur 
Mojoomdary  and  Gopeenath  Mookerjee  for 
Respondents. 

A  party  who  calls  a  witness  to  give  testimony  on  his 
behalf  {e,  g.,  to  prove  the  execution  of  a  document)  is 
not  necessarily  bound  by  the  evidence  which  that  wit- 
ness gives ;  but  if  such  evidence  is  at  variance  with  the 
truth  of  his  case  {e.  g.,  if  the  witness  swears  that  the 
document  was  not  executed  and  has  the  means  of  know- 
ing the  fact)  it  throws  such  a  suspicion  upon  the  case  as 
to  render  the  clearest  testimony  necessary  before  its 
truth  can  be  established. 

After  a  case  is  closed  in  the  Lower  Court  and  is 
brought  up  in  appeal  to  the  superior  Court,  it  cannot 
be  remanded  for  re-trial  on  fresh  evidence  on  the  ground 
that  the  Judge  below  failed  to  try  one  of  the  issues. 
The  Court  of  appeal  is  bound,  ^jnder  Section  353,  Act 
VIII.  of  1859,  to  decide  the  case  itself. 

The  prindpie,  that  while  the  relation  43f  client  and 
attorney  subsists  in  full  vigor,  the  latter  shall  derive 


no  benefit  to  himself  from  the  contracts  or  bounty  or 
other  negotiations  of  the  former,  applies  with  eqi^l 
force  to  the  relation  of  vakeel  and  client. 

A  suit  to  recover  possession  of  property  which  was 
purchased  by  a  vakeel  from  his  /client  benanwe  it*  the 
name  of  another,  and  which  was  never  made  over  to 
that  other,  cannot  be  maintained  in  the  name  of  the 
ostensible  purchaser. 

By  the  rule  of  lis,  pendens  a  decree  pending  a  suit 
is  not  to  be  got  rid  of  by  a  sale  by  one  of  the  parties 
while  the  suit  is  pending. 

When  a  man  acknowledges  a  person  to  be  his  daughter, 
he  must  be  taken  to  mean  his  legitimate  daughter,  un- 
less the  contrary  appears. 

Peacock y  C,  J. — One  of  the  issues  on  thie 
merits  in  this  case,  viz.y  the  2nd,  was  whe- 
ther or  not  it  is  a  fact  that  out  of  the  proper- 
ties in  dispute,  defendant  No.  i  let  out  in 
mo^urruree  her  5  annas  6  gundahs  2  cow- 
ries 2  krants  share  ia  properties  Nos.  2,  3, 
and  4,  and  subsequently  sold  2  annas  13 
gundahs  i  cowrie  i  krant  share  in  all  the 
properties  in  suit  by  a  deed  of  sale  to  the 
plaintiff  ? 

The  onus  of  proving  that  issue  lay  on  the 
plaintiff  ;  and  he  called  several  witnesses  to 
prove  that  the  defendant  No.  i  executed 
the  mokurruree  poUah  of  one  part  of  the 
property,  and  subsequently  a  bill  of  sale  of 
the  other.  Putting  out  of  consideration  for 
the  present  moment  the  evidence  of  the  hus- 
band of  the  defendant  No.  i,  1  should  have 
hesitated  in  acting  upon  the  evidence  of  the 
other  witnesses  in  support  of  the  second  is- 
sue. Two  deeds  were  executed  at  different 
periods,  one  about  a  year  before  the  other  ; 
and  the  evidence  of  two  of  the  witnesses  evi- 
dently tended  to  show  that  the  two  deeds  were 
executed  at  the  same  time.  The  other  wit- 
nesses would  not  have  been  sufficient'to  have 
convinced  me  that  the  lady  did  execute  the 
deeds. 

The  plaintiff's  legal  adviser  in  the  mofus- 
sil  appears  also  to  have  entertained  that 
view.  He  did  not  seem  to  think  that  he  had 
done  enough  by  calling  those  witnesses,  and 
therefore  he  called  the  husband  of  the  defend- 
ant No.  I  ;  and  that  witness  most  distinctly 
swears  thai  his  wife  never  did  execute  the 
deeds  ;  that  she  never  authorized  the  execu- 
tion of  them,  and  that  she  was  not  aware  of 
their  having  been  executed ;  and  that  he  him- 
self signed  her  nane  without  her  authority. 

The  evidence  of  the  other  witnesses,  un- 
satisfactory as  it  was  before  the  husband 
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was  called,  was  rendered  still  more  unreli- 
able by  the  evidence  which  he  gave.  The 
plaintiff,  therefore,  has  failed  to  prove  to  my 
mind  that  either  of  the  deeds  was  executed 
byjhe  defendant  No.  i . 

The  suit  is  valued  at  13,767  rupees  odd 
annas ;  and  according  to  the  evidence,  even  if 
it  is  to  be  believed,  the  whole  money  which 
was  paid  for  that  property  was  600  rupees — 
100  for  the  mokurruree,  and  500  in  part 
payment  of  the  bill  of  sale.  The  whole  pur- 
chase-money which,  according  to  the  bill  of 
sale  was  to  be  paid  for  the  purchase,  was  3,000 
rupees.  The  deed  recites  that  Rupees  2,500  , 
of  that  3,000  was  to  be  satisfied  by  set- 
ting off  a  debt.  The  word  "  debt  '*  is  used  in 
its  most  general  term,  and  whether  it  was 
a  bond-debt  or  not  is  not  stated  in  the  deed. 

The  husband  stated  in  his  evidence  that 
he  executed  the  deed  in  his  wife's  name  in 
collusion  with  Keramut  Ali,  the  vakeel  who 
had  been  employed  to  conduct  a  suit  on  the 
part  of  the  wife.  Some  evidence  was  given 
to  show  that  when  the  500  rupees  on  account 
of  the  purchase-money  was  taken  to  the  hus- 
band, some  bonds  wrapped  up  in  a  paper 
were  also  taken  with  it ;  but  the  witness 
does  not  appear  ever  to  have  seen  the  bonds, 
nor  is  it  anywhere  said  from  whom  the 
bonds  were  due,  or  to  whom  or  when  they 
were  payable,  or  at  what  time  they  were  exe- 
cuted or  the  debts  contracted.  I  can  scarce- 
ly think  that  if  bonds  for  2,500  rupees  were 
to  be  given  up  as  part  payment  of  3,000 
rupees  purchase-money,  some  notice  would 
not  have  been  taken  either  in  the  body  of 
the  deed  or  at  the  foot  of  it,  specifying  the 
dates  and  amounts  of  the  bonds  which  were 
given  up.  The  witness  who  proves  that 
he  took  the  bonds  wrapped  up  in  paper  says 
that  he  received  them  from  Moonshee  Kera- 
mut Ali,  the  pleader,  wiih  whom  the  husband 
swore  that  he  was  acting  in  collusion.  If 
the  pleader  did  really  give  the  bonds  to  the 
witness  towards  satisfying  part  of  the  pur- 
chase-money, and  gave  them  on  behalf  of 
his  son-in-law,  the  plaintiff,  he  would,  one 
would  think,  have  kept  a-  note  of  the  fact, 
and  have  made  a  memorandum  of  the  bonds 
having  been  given  to  the  witness.  But  in 
hrs  evidence  he  says  nothing  whatever  of 
part  of  the  purchase-money  having  been 
paid  by  his  son-in-law  by  giving  up  bonds. 
On  the  contrary,  having  staled  that  he  him- 
self had  no  interest  in  the  property,  and  that 
it  really  belonged  to  the  plaintiff,  his  son-in- 
law,  he  went  on  to  give  evidence  to  show 
bow  it  was  that  his  son-in-law  was  able  to  pay 


the  purchase-money.  He  says :  "  Previous 
''  to  the  purchase  of  a  portion  of  the  said  pro* 
"perty,  I  made  a  gift  of  some  money  to 
"  plaintiff,  as  he  is  my  son-in-law,  and  I 
"have  this  son-in-law,  and  no  son.  With 
'*  that  money  the  plaintiff  purchased,  and  took 
"  in  mokurruree  the  said  property.''  That  is 
not  the  evidence  which  one  would  have  ex- 
pected if  he  had  really  given  bonds  in  part 
payment  of  the  purchase-money.  He  would 
probably  have  said  that  "  a  portion  of  thai 
money  was  lent  by  my  son-in-law  to  the 
wife,  and  that,  she  having  given  bonds  for 
the  re-payment,  it  was  agreed  that  the  boods 
should  be  given  up  to  her  in  part  satisfac- 
tion of  the  purchase-money,  and  that  I,  hav- 
ing  those  bonds  in  my  possession  on  behalf 
of  my  son-in-law,  sent  them  with  the  500 
rupees  for  the  purpose  of  .  being  handed 
over." 

In  cross-examination  he  said  :  "  I  made 
"  the  gift  of  the  money  subsequent  to  mar* 
"  riage.  I  cannot  exactly  remember  in  what 
"  year  I  made  a  gift.  However,  I  made  a 
"  gift  of  Rupees  4,600  previous  to  1270,  and 
"  gave  some  money  also  in  that  year  "—1270 
being  the  year  in  which  the  mokurruree 
was  given;  and  it  is  exceedingly  improba* 
ble  that  if  that  money  was  given  to  the  son- 
in-law  in  1270,  bonds  for  the  re-payment 
of  loans  made  out  of  it  to  the  defendant  No.  i 
would,  in  that  year,  be  made  over  in  part 
payment  of  the  purchase-money  for  the  mo- 
kurruree, and  no  note  kept  of  the  fact  of 
their  having  been  so  made  over. 

Then  he  says  :  **  I  have  no  interest  in  the 
"  suit.  Plaintiff  is  paying  the  costs  of  this 
"  suit,  and  I  am  conducting  it  on  his  behalf." 
It  is  unnecessary  for  the  purpose  of  this  issue 
to  decide  whether  the  suit  was  the  suit  of 
the  plaintiff,  or  whether  it  was  not  really  the 
suit  of  Keramut  Ali,  the  vakeel.  It  is 
unnecessary  to  determine  whether  the  evi- 
dence of  Keramut  Ali  was  true  or  not.  The 
plaintiff  has  called  the  husband,  and  he  has 
proved  most  distinctly  that  the  deeds  were 
never  executed  by  his  wife. 

A  party  who  calls  a  witness  to  give  tes- 
timony on  his  behalf  is  not  necessarily  boond 
by  the  evidence  which  that  witness  jfives: 
but  the  truth  of  his  case  ought  to  be  ven* 
clearly  made  out  it  it  is  at  variance  with 
the  evidence  of  such  witness.  If  a  man  calls 
a  witness  to  prove  the  execution  of  a  doca- 
ment,  and  thaf  witness  solemnly  sw'cafl 
that  the  document  was  not  executed,  and 
he  has  tk*  means  of  knowing  the  fact,  it 
throws  such  a  suspicion  upon  the  case  that 
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the  truth  of  .the  execution  ought  to  be  esta- 
blished by  the  clearest  testimony. 

In  the  face  of  the  evidence  of  the  defend- 
ant's husband,  the  testimony  of  the  other  wit- 
nesses has  not  satisfied  my  mind  that  the 
wife  did  execute  the  deeds,  or  authorize  the 
execution  of  them  ;  and  it  is  sufficient  for 
me  for  the  purposes  of  this  issue  to  say  that 
the  plaintiff  has  failed  to  prove  the  affirma- 
tive of  that  issue. 

We  have  been  asked  to  allow  the  plaintiff 
to  call  the  defendant  No.    i    as  a  witness, 
and  also  to  allow  the  witness  Keramut  Ali  to 
be  re- called  with  reference  to  the  evidence 
which  was  given  by  the  defendant's  husband. 
This  application,  if   made  at  all,  ought  to 
have  been  made  before  the  case  was  left  to 
the  decision  of  the  Principal  Sudder  Ameen. 
The    plaintiff's   case   was    closed,    and    the 
Principal  Sudder  Ameen  had  to  decide  upon 
the  evidence  as  it  then  stood.     He  decided 
another  issue  in  favor  of  the  defendant,  and 
he,  therefore,  thought  it  unnecessary  to  try 
the  issue  which  we  are  now  trying.     He  was 
wrong  in  point  of  law  in  determining  the 
issue  which  he  did  find  in  favor  of  the  de- 
fendant, and  it  consequently  became  necessary 
for  us  to  decide  the  issue  which  we  are  in- 
vestigating ;  and,  as  a  general  rule,  we  ought 
to  try  it  upon  the  same  evidence  upon  which 
the   Principal    Sudder    Ameen   would   have 
tried  it,  if  he  had  pronounced  his  judgment 
upon  it  at  the  time.     It  would  be  dangerous, 
as  a  general  rule,  after  a  case  is  closed  and 
a  case  comes  up  to  this  Court  on  appeal,  to 
send  it  back  again  to  be  tried  upon  fresh  evi- 
dence upon  the  ground  that  the  Judge  below 
has  failed  to  try  one  of  the  issues.     In  fact, 
under  Section  354,  Aft  VIII.  of   1859,  we 
ought  not  to  remand  the  case  to  the  Principal 
Sadder  Ameen  and  are  bound  to  decide  it 

ourselves. 

• 

The  learned  Counsel  for  the  plaintiff  (ap- 
pellant) has  stated  that  he  was  under  the 
impression  at  first  that  this  case  would  have 
been  remanded  to  the  Principal  Sudder 
Ameen  for  re-trial,  and  he  urges  us  upon 
that  ground  to  allow  further  evidence  to  be 
given.  Even  if  we  had  the  power  to  send 
the  case  back  to  the  Principal  Sudder 
Ameen  to  try  the  issues  which  he  failed  to 
try,  we  should  have  directed  him,  as  in  many 
cases  we  do  when  we  remand  cases  in  special 
appeal,  to  try  the  case  upon  the  evidence  as 
it  stood  at  the  time  of  his  decision. 

We  think  we  ought  not  to  allow  Iht  plaint- 
iff to  amend  his  case  by  examining  the  de- 


fendant No.  I  or  Keramut  Ali  with  reference 
to  the  evidence  given  by  the  husband  of  th^ 
defendant  No.  i . 

A  case  has  been  made  out  by  the  husbsftid 
of  the  defendant  sufficient  to  induce  the  Court 
to  call  upon  Keramut  Ali,  who  is  a  vakeel 
of  the  Court  at  Beerbhoom  and  enrolled  in 
this  Court,  to  show  cause  why  he  should  not 
be  dismissed  or  suspended  ;  and  therefore 
a  rule  will  be  drawn  up  calling  upon  him  to 
show  cause  to  that  effect  within  two  weeks 
after  the  service  of  the  notice  upon  him.  He 
is  now,  as  it  appears  by  a  telegram,  on  his 
way  to  the  Court  by  a  passenger  train  to  give 
evidence  ;  and  if  he  wish  it,  he  may  show 
cause  to-morrow,  otherwise  the  rule  will  be 
served  upon  him. 

Our  attention  has  been  called  to  Section 
351,  Act  VIII.  of  1859,  ^^^  we  are  asked  to 
remand  the  case  under  that  Section.  The 
case  does  not  fall  within  it.  The  Principal 
Sudder  Ameen  has  not  disposed  of  the  case 
upon  a  preliminary  point  so  as  to  exclude 
any  evidence  of  fact  essential  to  the  rights 
of  the  parties.  He  heard  all  the  evidence 
which  the  parties  wished  to  offer,  although 
he  thought  it  unnecessary  afterwards  to  try 
one  of  the  issues.  The  case  is  complete,  and 
we  can  try  the  issues  upon  the  evidence. 
There  are  cases  in  which  the  Court  may  dis- 
pose of  a  case  upon  a  preliminary  point  with- 
out taking  evidence  on  the  rest  of  the  case  ; 
as,  for  instance,  a  case  may  be  disposed  of 
upon  the  point  of  limitation.  But  here,  the 
Principal  Sudder  Ameen  has  merely  omitted 
to  try  certain  issues  upon  the  evidence  which 
both  parties  had  given  because  he  thought  it 
unnecessary,  having  decided  the  case  upon 
another  issue  which  applied  to  the  whole 
cause  of  action.  The  object  of  the  Act  was 
that  the  Appellate  Court  should  not  remand 
cases  when  it  has  the  materials  for  deter- 
mining them  itself.  It  would  have  caused 
great  delay  and  inconvenience  and  additional 
expense  to  the  parties  if  we  had  sent  this 
case  back  to  the  Principal  Sudder  Ameen 
instead  of  determining  the  issue  ourselves 
and  probably  when  the  Principal  Sudder 
Ameen  had  determined  the  other  issues,  t)^e 
parties  would  have  been  harassed  and  vexed 
by  another  appeal  to  this  Court,  either  re- 
gular or  special,  upon  the  new  findings. 
The  object  of  the  Legislature  was  that  legis- 
lation between  parties  should  come  to  an 
end  as  soon  as  it  could,  consistently  with  jus- 
tice. 
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The  case  not  coming  within  Section  351 
falls  within  Section  352,  which  says:  **It 
"  shall  not  be  compeient  to  the  Appellate 
"  Court  to  remand  a  case  for  a  second  deci- 
"  s*on  by  the  Lower  Court,  except  as  provid- 
**  ed  in  the  last  preceding  Section." 

If  a  case  had  been  made  out  which  had 
rendered  it  clear  to  us  that  justice  would  be 
promoted  by  calling  for  additional  evidence, 
we  should  do  so  under  Section  355.  We 
have  already  given  our  reasons  for  not 
having  the  pleader  Keramut  Ali  re-examined. 
If  we  were  to  allow  him  to  be  examined,  we 
should  have  to  allow  the  husband  of  defend- 
ant No.  I  to  be  re-examined. 

We  might  stop  here,  but  as  the  case  is  one 
which  is  appealable  to  the  Privy  Council, 
we  will  proceed  to  try  the  other  issues. 

The  first  issue  in  bar  is  whether  the  suit 
is  bad  by  reason  of  Keramut  Ali  not  having 
been  made  a  co-plaintiff  in  it. 

That  involves  two  questions,y?rj/,  assuming 
that  a  sale  took  place  by  Mussamut  Omdah 
Beebee,  the  defendant  No.  i,  whether  Abdool 
Wahed  was  the  real  purchaser,  or  whether 
his  father-in-law,  Keramut  Ali,  the  vakeel  of 
Omdah  Beebee,  was  the  real  purchaser  of  the 
estate  from  his  client. 

The  suit  is  valued  at  13,764  rupees.  Of 
part  of  the  properly  for  which  the  suit  is 
brought,  a  mokurruree  was  purchased  for 
100  rupees  in  the  name  of  the  plaintiff, 
Abdool  Wahed.  As  10  the  residue  of  the 
property,  it  is  said  that  it  was  sold  to  the 
plaintiff  for  the  sum  of  3,000  rupees,  of  which 
500  rupees  were  paid,  and  the  residue  settled 
by  giving  up  certain  debts.  There  is  no 
evidence  in  the  case  to  induce  me  to  believe 
that  bonds  legally  due  from  Omdah  Beebee  to 
the  extent  of  2,500  rupees,  either  to  Abdool 
Wahed  or  to  Moonshee  Keramut  Ali,  were 
ever  delivered  up.  If  Keramut  Ali  was  the 
real  purchaser,  I  believe  that  no  more  was 
actually  paid  than  the  100  rupees  and  500 
rupees  for  this  property  valued  at  13,764 
rupees.  1  have  already  pointed  out  on  de- 
livering judgment  upon  the  second  issue  on 
the  merits,  that  the  bill  of  sale  speaks  of 
debts  generally,  and  not  of  bonds  ;  and  there 
\^  no  specification  anywhere,  either  in  the 
bill  of  sale  or  in  any  memorandum  at  the 
foot  of  it,  of  what  the  alleged  debts  for  2,500 
rupees  consisted,  or  of  the  dates  or  amounts 
of  the  alleged  bonds.  It  may  be,  but  it  is 
unnecessary  to  enter  into  that  question  now, 
that  Keramut  Ali  had  some  claim  against 
some  one  for  costs  which  had  been  incurred 


in  the  suit  between  No.  i  and  Ncu  2  defend- 
ants ;  but  there  is  no  evidence  to  induce  me 
to  think  that  defendant  No.  i  ever  owed 
any  money  whatever  to  the  plaintiff  Abdool 
Wahed.  If,  therefore,  Keramut  Ali  was  the 
real  purchaser,  and  the  name  of  his  son-in- 
law,  Abdool  Wahed,  was  used  as  a  blind,  and 
that  it  might  not  appear  that  the  parchase 
was  a  purchase  by  the  vakeel  for  his  client, 
Keramut  Ali  ought  to  have  been  made  a  par- 
ty to  the  suit  as  plaintiff,  in  order  that  the 
sale  of  the  mokurruree  and  the  absolute 
interest  in  the  land  might  have  been  im- 
peached. 

Speaking  of  the  relationship  of  client  and  at- 
torney, Mr.  Justice  Story  in  his  Equity  Juris- 
prudence, Section  310,  says:  "It  is  obvious 
''  that  this  relationship  must  give  rise  to  great 
''  confidence  between  the  parties,  and  to  very 
''  strong  influences  over  the  actions  and 
"rights  and  interests  of  the  client.  The 
"  situation  of  an  attorney  or  solicitor  puts  it 
"  in  his  power  to  avail  himself  not  only 
"  of  the  necessities  of  his  client,  but  of 
"his  good  nature,  liberality,  and  credulity, 
"to  obtain  undue  advantages,  bargains, 
"and  gratuities.  Hence  the  law,  with  a 
"  wise  providence,  not  only  watches  over  all 
"the  transactions  of  parties  in  this  predica- 
"  ment,  but  it  often  interposes  to  declare 
"transactions  void,  whidl  between  other  par- 
"ties  would  be  held  unobjectionable.  It 
"does  not  so  much  consider  the  bearing  or 
"  hardship  of  its  doctrine  upon  particular 
"  cases,  as  it  does  the  importance  of  prevent- 
"  ing  a  general  public  mischief  (which  may 
".be  brought  about  by  means  secret  and 
"  inaccessible  to  judicial  scrutiny)  from  the 
"  dangerous  influences  arising  from  the  con- 
"  fidential  relation  of  the  parties.  By  estab- 
"  lishing  the  principle  that  while  the  rela- 
"  tion  of  client  and  attorney  subsists  in  il^ 
"  full  vigour,  the  latter  shall  derive  no  ITenefii 
"to  himself  from  the  contracts,  or  bounty, 
"  or  other  negotiations  of  the  former,  it 
"supersedes  the  necessity  of  any  cnquif}* 
"into  the  particular  means,  extent,  and 
"  exertion  of  influence  in  a  given  case,  a 
"  task  often  difficult  and  ill-supported  by 
"  evidence,  which  can  be  drawn  from  any 
"  satisfactory  sources." 

The  same  remarks  apply  with  equal  force 
to  the  relationship  of  vakeel  and  cUent,  and 
it  is  very  impoitant  that  this  principle  should 
be  generally  knc^vn  ;  and  it  is  equally  import- 
ant that  the  Courts  should  in  these  cases 
take  carecthat  they  are  not  blinded  by  allow- 
ing transactions  of  this  nature  between  pkad- 
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ers  and  their  clients  to  be  enforced  in  the 
name  of  a  third  person  put  forward  as  the 
real  purchaser. 

Assuming,  therefore,  that  the  husband  had 
the    authority   of   the    wife   to    execute   the 
mokurruree  pottah  and  the  bill  of  sale,  or 
assuming-  that  the  fact  was,  as  some  of  the 
witnesses  would  wish  to  make  it  appear,  that 
she  actually  touched  the  pen  with  which  her 
name  was  signed  by  the  husband,  I  have  no 
doubt  that  Keramut  Ali,  the  vakeel,  was  the 
person  really  interested  in  those  documents, 
and   that    his   son-in-law,   Abdool   Wahed's 
name  was  used  as  a  mere  color.     The  hus- 
band swears  that  the  whole  transaction  took 
place  between  him  and  the  vakeel  in  collu- 
sion, and  that  the  wife  knew  nothing  about 
it.     I  do  not  believe  the  evidence  of  Keramut 
Ali  in  which  he  states  that  he  **  has  neither 
taken    nor   purchased   the   property   in   the 
benam  of  plaintiff,  Abdool  Wahed,  and  that 
the  plaintiff  had  full  right  in  'the  disputed 
property."     He  wishes  it  to  appear  that  his 
son-in-law  had  purchased  the  property  out  of 
some  money  which  had  been  previously  given 
10  him;  and  if  his  evidence  is  to  be  believed 
it  would   appear  that   the   whole  purchase- 
money  was  paid,  for  he  says  nothing  of  debts 
or  bonds  being  given  up  as  a  part-payment 
of  the  purchase-money.  He  says :  "  Previous 
*'  to  the  purchase  of  a  portion  of  the  said 
"property,  I  made  a  gift  of  some  money  to 
"plaintiff,    as   he   is  my  son-in-law,  and  I 
"have  this  son-in-law,   and  no  son.     With 
"  that  money,  the  said  plaintiff  purchased  and 
'took  in    mokurruree   the   said    property." 
On  cross-examination  he  says  :  "  I  made  the 
"gift  of   the   money    subsequent    to    mar- 
"  riage.     I  cannot  exactly  remember  m  what 
"year  I  made  a  gift.     However,  I  made  a 
"gift  of  Rupees  4,600  previous  to  1270,  and 
"gave  some  money  also  in  that  year.     My 
"son-in-law  (the  plaintiff)  did  not  naess  jointly 
"with  me.     PlainiifF  is  paying  the  costs  of 
"this  suit,  and  I  am  conducting  it  on  his 
**  behalf.     I  have  no  interest  in  the  suit." 

I  do  not  believe  that  the  plaintiff  did  pay 
or  was  paying  the  costs  of  the  suit,  or  any 
part  of  it.  If  the  son-in-law,  to  whom  this 
liberality  had  been  extended,  was  really  pay- 
ing his  father-in-law  in  advance  the  costs  of 
conducting  the  suit,  much  clearer  and  more 
reliable  evidence  upon  that  subject  could  and 
ooght  to  have  been  given. 

Two  Mohurrirs  of  the  pj^ader,  Keramut 
Ali,  both  prove  that  he  was  the  man  who 
advanced  the  money,  and  the  witness,  Zamin 
*^1',  specially  proves  that  the  said  Aloonshee, 
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Keramut  Ali,  having  purchased  certain 
property  with  his  own  money  in  the  name  o& 
his  son-in-law,  Abdool  Wahed,  said  one  day 
in  the  presence  of  respectable  witnesses  that 
he  had  caused  the  mokurruree  and  the  lyll 
of  sale  to  be  purchased  in  the  name  of  his 
son-in-law,  and  had  made  them  over  to  him. 

We  have  therefore  clear  evidence  that 
the  purchase  was  made  by  Keramut  All  be- 
namee  in  the  name  of  his  son-in-law,  and  we 
have  Keramut  All's  own  evidence  to  show 
that  he  never  made  them  over  to  his  son-in- 
law,  for  he  swears  that  his  son-in-law  origin- 
ally purchased  it.  1  have  no  doubt  that  if 
the  defendant  No.  i,  Omdah  Bebee,  executed 
those  conveyances,  Keramut  Ali,  and  not  the 
plaintiff,  was  the  real  purchaser.  I  therefore 
think  that  the  first  issue  in  bar  must  be 
decided  in  the  affirmative,  that  is  to  say, 
that  the  suit  cannot  be  maintained  in  the 
name  of  the  plaintiff.  That,  I  think,  is  the 
substance  of  the  issue. 

As  to  the  second  issue  in  bar,  it  appears 
that  the  defendant  No.  2  instituted  a  suit 
against  the  defendant  No.  i  for  confirma- 
tion of  his  possession  and  title  by  setting 
aside  an  order  under  Aft  XIX.  of  1841. 
That  suit  was  decreed  in  favgr  of  defendant 
No.  2.  The  sale  of  part  of  the  property  for 
which  this  suit  was  brought,  if  the  sale  took 
place  at  all,  was  effected  whilst  that  suit 
was  pending;  and  the  plaintiff  had  notice 
of  the  pendency  of  that  suit,  for  it  was  sti- 
pulated that  the  vendor  was  not  to  disclaim. 
In  that  suit,  the  defendant  No.  2  obtained  a 
decree  against  the  defendant  No.  i,  declar- 
ing his  right  to  the  property  as  against  No.  i, 
and  by  that  decree  the  purchaser  pendente 
I  He  was  bound,  the  effect  of  the  rule  of  lis 
pendens  being  that  a  decree  pending  a  suit 
is  not  to  be  got  rid  of  by  a  sale  by  one  of  the 
parties  whilst  the  suit  is  pending.  Defend- 
ant No.  1  appealed  against  that  decision  to 
the  High  Court.  One  of  the  issues  in  the 
suit  between  defendant  No.  2  and  defendant 
No.  I  was  whether  defendant  No.  i  was  the 
legitimate  daughter  of  Shah  Bundah  Ali. 
That  issue  was  decided  in  favor  of  defendant 
No.  2.  In  the  appeal  preferred  b)^  defend- 
ant No.  I  to  the  High  Court,  it  was  consi- 
dered that  the  Principal  Sudder  Ameen  ha^ 
made  a  mistake  in  the  manner  in  which  he 
had  dealt  with  the  question  of  the  legiti- 
macy of  defendant  No.  i .  The  Court  pointed 
out  the  error,  directed  that  the  appeal  should 
remain  on  the  files  of  the  Court,  and  that  the 
Principal  Sudder  Ameen  should  take  further 
evidence  and  return  it  to  the  Court.    There 
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was  no  reversal  of  the  decree  which  had  been 
]^onounced  in  favor  of  defendant  No.  2. 
Afterwards,  the  defendant  Xo.  i  withdrew 
from  the  appeal  and  entered  a  disclaimer. 

in  the  9ih  article  of  the  answer  of  Shah 
Jonah  All  in  this  suit,  he  says :  **  Hy  a  deci 
"  sion  of  the  Civil  Court,  your  peiiiioner  v/as 
*'  declared  heir  tQ,  and  proprietor  of,  the 
"  wh  )le  of  the  properly  in  the  presence  of 
**  the  party  under  whom  plaintiff  claims;  and 
*•  ihe  said  decision  has  become  final.  Plaintiff 
**  cannot,  therefore,  maintain  a  fresh  action  in 
"  respect  of  the  whole  or  a  portion  of  the 
*'  said  property.*' 

In  the  5th  article  of  defendant  Omdah 
Bebee's  answer,  she  says :  **  The  plaint 
''  iiself  shows  that  defendant  No.  2  brought 
*•  a  suit  against  your  petitioner  regarding 
*'  this  very  property.  On  the  loth  July 
'*  1865,  the  Principal  Sudder  Ameen  of 
"  Hooghly  found  a  decree  for  ihe  said  defend- 
*'  ant.  True  your  petitioner  preferred  an 
**  appeal  to  the  High  Court  against  thai 
"  decree,  but  at  last  considering  the  circum- 
"  stances  of  the  case,  and  afraid  of  being 
*•  unnecessarily  saddled  with  cosis,  she  wiih- 
*'  drew  from  it,  and  the  appeal  was  in  con- 
"  sequence  struck  off  the  file,  and  the  decree 
"of  the  Zillah  Court  confirmed  on  the  23rd 
"January  1867.  Plaintiff  does  not  seek  to 
"  set  aside  these  decrees.  His  suit  cannot 
"  therefore  be  sustained." 

Upon  those  answers,  the  2nd  issue  in  bar 
was  raised  by  the  Principal  Sudder  Ameen, 
"The  plaintiff's   vendor,  defendant   No.    i, 
"  having  filed  a  disclaimer  in  the  previous 
"  suit,   whether   the   present   action   can   be 
"  maintained  or  not."     The  meaning  of  that 
evidently   is,    with   reference   10    those   two 
paragraphs,   whether   the    disclaimer   being 
entered,    the  decree  would  have  the   same 
effect  as  if  the  disclaimer  had  not  been  en- 
tered.    It  appears  10  me  that  the  disclaimer 
and  the  withdrawal  of  the  appeal  by  defend- 
ant No.  1  does  not  get  rid  of  the  effect  of  the 
decree  which  was  pronounced  in  favor   of 
defendant  No.   i  against  defendant  No.  2, 
which  still  remains  in  force.     The  fact  of 
this   Court's  having  sent  back  the  case  to 
the  Principal  Sudder  Ameen  to  take  further 
evidence  on  a  particular  issue  in  the  cause 
Between    defendant    No.    i    and    defendant 
No.  2  did  not  amount  to  a  reversal  of  that 
decree.     The  appeal  having  been  withdrawn 
the  decree   has   the   same  effect  as  if  the 
appeal  had    never   been    preferred,   and   it 
is    consequently    binding    upon    the     pur- 
chaser pendente  lite.    This  decision  affects 


only  that  portion  of  the  property  in  the  pre- 
sent suit  which  was  conveyed  by  the  bill  of 
sale.  As  regards  the  property  conveyed  to 
ihe  plaintiff  by  the  mokurruree  pottah,  ihe 
plaintiff's  rights  are  not  affected  by  the  de- 
cision, inasmuch  as  the  mokurruree  wai 
executed  before  the  commencement  of  the 
suit  between  defendant  No.  i  and  defend- 
ant No.  2.  The  finding  upon  the  second 
issue  is  that,  as  regards  the  properly  includ- 
ed in  the  bill  of  sale,  the  present  action  canaot 
be  maintained  in  consequence  of  the  decree 
in  the  suit  between  defendants  No.  i  and  No. 
2,  notwithstanding  the  disclaimer  of  ibe 
plaintiff. 

With  reference  to  the  first  issue  on  the 
merits,  we  think  there  is  evidence  of  several 
acknowledgments  on  the  part  of  Shah  Bun- 
dah  Ali,  that  the  defendant  No.  i  was 
his  daughter.  Those  acknowledgments  un- 
explained amount  to  acknowledgments  that 
she  was  his  legitimate  daughter.  When 
a  man  acknowledges  a  person  to  be  his 
daughter,  he  must  be  taken  tO-  mean  his 
legitimate  daughter,  unless  the  contrary  ap- 
pears. 

It  is  unnecessary  to  decide  the  first  por- 
tion of  the  issue  whether  the  mother  of  de- 
fendant No.  I  was  the  married  wife  of 
i  Shah  Bundah  Ali.  I  should  consider  thai  the 
:  acknowledgment  by  a  man  that  a  certain  per- 
son was  his  daughter  amounts  primd  facie 
to  an  acknowledgment  that  the  mother  of  that 
I  person  was  his  wife.  The  defendant,  Jonah 
Ali,  in  the  6ih  article  of  his  written  statement, 
says :  "  Defendant  No.  1  is  the  daughter  of 
Phela  Doomnee,  a  Dome  by  caste."  Bat 
there  is  no  evidence  in  this  suit  to  show  that 
Omdah  13ebce  is  the  daughter  of  Phela  Doom- 
nee, or  to  identify  her  as  the  child  whom 
Phela  Doomnee  brought  with  her  when  she 
entered  the  service  of  Bundah  Ali.  In  decid- 
ing the  first  issue  in  the  affirmative,  ihtit  the 
defendant  No.  i  is  the  legitimate  daughter 
of  Bundah  Ali,  we  express  no  opinion  as  to 
whether  she  was  the  daughter  of  Phela 
Doomnee,  or  whether  Phela  Doomnee  was 
ever  married  to  Bundah  Ali. 

There  is  no  proof  in  support  of  the  third 
issue  that  the  property  in  dispute  in  this 
action  was  nozoarat  or  ivuqf  estate.  That 
part  of  the  issue,  therefore,  will  be  found 
in  the  negative.  The  other  part  of  the  issue 
consequently  does  not  arise. 

There  is  no  evidence  in  support  of  the 
fourth  issue,  and  therefore  that  must  be 
found  in  the  negative. 
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The  fifth  issue  is  whether  the  disclaimer 
was  collusively   filed.      It  is  immaterial  to 
determine  that  issue,  for  whether  the  dis- 
claimer was  filed  collusively  or  not,  the  de- 
cree   in    the  suit  between  defendant  No.   2 
and  defendant  No.  i  has  not  as   yet   been 
reversed.     As  I  understand  the  meaning  of 
that  issue,  it  is  whether  the  defendant  No.  i 
filed  her  disclaimer  in  collusion  with  defend- 
ant No.  2  for  the  purpose  of  defeating  the 
claim  of  the  plaintiff  in  this  suit.     It  appears 
to  me  that  there  is  no  evidence  whatever  to 
affect  the  defendant  No.  i  with  any  collusion. 
The  suit  between  the  defendant  No.  2  and 
the  defendant  No.  i  related  to  much  larger 
property  than  that  which  was  the   subject 
of  the  bill  of  sale  and  of  the  mokurruree 
pottah  in  this  suit,  and  it  appears  that  the 
disclaimer   was    entered    in  consequence  of 
a  compromise  effected  in  that  suit  with  de- 
fendant No.  2  by  which  certain  advantages 
were  secured  to  her.     According  to  the  view 
which  we  have  expressed  in  delivering  judg- 
ment on  the  second  issue,  it  appears  very  doubt- 
ful whether  when  the  disclaimer  was  entered 
by  defendant  No.  i  she  was  even  aware  that 
the  mokurruree  pottah  and  the  bill  of  sale 
had  been  executed  by  her  husband.     If  the 
husband's  evidence   is   to  be  believed,  she 
was  never  informed  that  he   had   executed 
those   documents   in   her   name.     If   so,    it 
follows  that  the  disclaimer  could  not  have 
been  filed  collusively  to  get  rid  of  the  effeft 
of  those  documents.     But  even  if  she   was 
fever  ^ware  of  the  faft  that  those  documents 
had  been  executed,  there  appears  to  be  no 
evidence  of  collusion.     In  any  view  of  the 
case,  therefore,  we  think  that  the  5th  issue, 
which,  however,  we  think  is  an  immaterial 
issue,  must  be  found  in  the  negative. 

According  to  our  decision  on  these  issues, 
the  plaintiff  is  not  entitled  to  recover  mesne- 
profits  from  the  defendant  No.  2.  It  is  un- 
necessary, therefore,  at  present  to  institute 
any  enquiry  as  to  the  amount  of  those  mesne- 

profits.  w 

The  appeal  will  be  dismissed  with  costs. 


The  10th  December  1868. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges,  • 

Mortgage  —  Conditional  sale  —  Lien  on  other 

property. 

Case  No.  100  of  1868. 

Regular   Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Tirhoot,  dated 
the  8th  January  1866, 
Mohunt  Pursoo  Ram  (one  of  the  Defendants), 

Appellant^ 

versus 

Byjnath  Lall  (Plaintiff),  Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 
Baboos  Kally  Mohun  Doss,  Mohesh  Chun- 
der   Chowdhry,    and    Bhowanee    Churn 
Dutt  for  Respondent. 

In  a  suit  on  the  basis  of  a  deed  of  conditional  sale 
to  recover  property  which  had  been  obtained  by  mort- 
ffasror  (in  the  course  of  a  buCwarra  after  the  sale)  in 
lieu  of  property  contained  in  the  deed,  but  which  de- 
fendant had  purchased  in  execution  of  a  decree  ag^amst 

the  mortgagor :  .     ,  ..  ..•  l 

Held  that  plaintiff  had   no  lien   on  this  property 

which  he  did  not  purchase. 

Jackson,  y.— We  think  that  the  Principal 
Sudder  Ameen's  decision  in  this  case  cannot 
be  sustained.  The  plaintiff  sues  on  the  basis 
of  a  deed  of  conditional  sale  to  recover  cer- 
tain landed  property,  which  it  is  admitted  is 
not  included  in  the  deed  of  sale,  but 
which  it  is  said  that  Gopal  Narain  Singh, 
who  executed  the  deed  of  sale,  obtained  in  lieu 
of  other  property  contained  in  the  deed  in 
the  course  of  a  bulwarra  which  was  carried 
on  and  confirmed  after  the  sale  had  been  en- 
tered into.  The  defendant  is  a  purchaser  in 
execution  of  a  decree  against  Gopal  Narain 
Singh,  and,  as  appellant  in  this  Court,  urges 
that  he  is  entitled  to  the  estate  which  he 
has  bought,  and  which  it  is  admitted  did  not 
form  the  subject  of  sale  to  plaintiff,  and  that 
the  judgment  of  the  Principal  Sudder  Ameen 
which  awards  this  estate  to  the  plaintiff  in 
lieu  of  the  estate  sold  to  him  is  wrong  in  law. 
We  think  it  is  wrong  in  law.  The  prece- 
dent* quoted  by  him  by  no  means  supports 
the  view  of  the  law  taken  by  him.  As 
between  mortgagor  and  mortgagee  it  may 
be  that  the  mortgagee  might  follow  what 
property  remained  in  the  mortgagors  pos- 
session,  if  he  alienated  what  he  had  con- 
ditionally  mortgaged.  But  the  question 
here  is  not  between  those  parties,  but  be- 
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tween  two  purchasers  from  the  same  person. 
The  defendant  purchased  this  estate.  The 
plaintiff  did  not.  He  may  have  some  lien 
on  the  estate  he  did  purchase;  but  he  has 
no^lien  on  this  estate  which  he  did  not  pur- 
chase. 

The  decision  of  the  Principal  Sudder 
Ameen  is  reversed,  and  the  plaintiff's  suit,  as 
far  as  it  relates  to  this  defendant  and  this 
estate,  is  dismissed  with  costs. 


The  1 8th  December  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  E.  Jackson, 

Judges, 

Mortg^asfor — Foreclosure  in  respect  of 

a  share. 

Case  No.  1645  of  1868. 
Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  2Sth 
March  1868^  reversing  a  decision  of  the 
Moonsiff  of  Buxary  dated  the  2<)th  No- 
vember i86j, 

Bhora  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Abilack  Roy  and  others  (Defendants), 
Respondents, 

Baboo  Annund  Chunder  Ghossal  for 
Appellants. 

Baboos  Poorno  Chunder  Shome  and  Shib 
Chunder  Chatterjee  for  Respondents. 

Where  several  parties  have  an  interest  in  a  mortgag-e, 
it  is  not  competent  for  one  of  them  to  foreclose  in  re- 
spect of  his  fractional  share. 

A  party  suing  for  possession  of  a  share  of  mortg^aj^ed 
property  (after  its  release  has  been  effected  by  an  ar- 
rangement made  between  the  mortgagees  and  mortgag- 
or) on  the  i^round  that  he  had  an  interest  in  the  mort- 
{fage  and  tn  the  funds  advanced  by  the  mortgagees, 
mwst  show  that  the  mortgagor  had  notice  of  such  inter- 
est. 

L.  S.  Jackson,  J, — I  think  the  plaintiff  in 
this  case  cannot  succeed.  The  allegation  was 
that  the  plaintiff  had  been  a  member  of  a 
joint  Hindoo  family  with  one  Bechun  Roy 
and  Leka  Roy ;  that  the  defendants  Abilack 
and  others  had  executed  in  1 254 adeed  of  con- 
ditional sale  of  certain  immoveable  proper- 
ttes  to  Leka  and  Bechun;  that  in  1862  the 
plaintiff  had  brought  his  suit  against  Leka 
and  Bechun  (making  the  mortgagors  parties 
thereto)  in  which  he  established  his  right  to 
an  interest  in  the  mortgage,  and  recovered 
from  his  co-sharers  a  portion  of  the  profits 
which  they  had  derived  from  a  ticca  lease 
which  they  held  of  the  same  property ;  that 


he  subsequently  issued  a  notice  jof  foreclo- 
sure to  the  extent  of  his  fractional  share  in 
the  mortgage,  and  he  now  sues  to  recover 
possession  of  the  said  share,  foreclosure  hav- 
ing been  completed  according  to  law. 

It  appeared  that  a  few  years  after  the  exe- 
cution of  the  deed,  and  previous  to  the  suit 
by  this  plaintiff  against  his  co-sharers,  tbe 
mortgagors  had  come  to  a  settlement  with 
Leka  and  Bechun,  by  virtue  of  which  the 
original  deed  was  given  up  and  a  fresh  deed 
was  executed  to  them.  The  Judge  dismissed 
the  plaintiff's  suit  on  appeal  on  the  ground 
of  limitation,  holding  that  as  12  years  had 
elapsed  since  they  were  denied  any  partici- 
pation in  the  profits  by  their  co-sharers,  they 
could  not  now  maintain  the  suit. 

This  decision  being  brought  before  us  in 
special  appeal,  the  respondent  admits  that  it 
cannot  be  supported,  but  he  contends  that  the 
plaintiff's  suit  must  fail  for  other  reasons, 
and  we  think  this  is  so. 

In  the  first  place,  it  appears  that  there  has 
been  no  foreclosure  of  the  mortgaged  pro- 
perty as  required  by  law.  The  plaintiff,  as 
he  alleges,  was  one  of  certain  parties  having 
an  interest  in  the  mortgage.  We  are  not 
aware  of  any  authority  to  show  that  any  one 
of  such  parlies  is  at  liberty  to  foreclose  in 
respect  of  his  fractional  share.  That  is  all 
the  plaintiff  has  done  in  the  present  case,  and 
it  seems  to  us,  therefore,  that  no  valid  fore- 
closure having  taken  place,  he  is  not  entitled 
to  sue  for  possession. 

In  addition  to  this,  it  seems  to  me  that  the 
plaintiff  had  really  no  case.     If  it  be  suppos- 
ed, as  probably  it  must  be  conceded,  that  the 
plaintiff  had  an  interest  in  the  mortgage  and 
in  the  funds  advanced  by  Leka  and  Bechun, 
it  would  still  be  necessary  to  show  that  the 
mortgagor  had  notice  of  that  interest  so  as 
to  render  the  arrangement  afterwards  entered 
into  with  Leka  aud    Bechun   insufficient  to 
release  the    mortgagor.     It  appears  to  me 
that  there  was  no  evidence  to  show  that  he 
had  any  such   notice  of  that  interest.    We 
have  been,  asked  to  remand  the  case  to  the 
Court  below  with  a  view  to  a  decision  on  this 
point  on  the  evidence,  but  the  only  evidence 
which  has  been  brought  to  our  notice  is  an 
averment  in  the  written  statement,  that  at  the 
time  of  the  mortgage  the  plaintiff  and  the 
parties  named  in  the  deed  were  members  of  a 
joint  Hindoo  family,  but  that  partition  subse- 
quently took  plkce  whereby  the  interest  m 
the  mortgage  was  assigned  to  Bechun  alone. 
This,  it  stems  to  me  quite  clear,  is  no  admis- 
sion 2(X  all  that  the  mortgagor  was  aware 
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of  the  interest  of  the  plaintiff  at  the  time. 
It  is  an  admission  probably  that  he  is  aware 
of  it  now,  but  not  that  he  knew  it  at  the 
time  of  the  mortgage  or  at  the  time  of  the 
subsequent  arrangement  in  1857.  In  addi- 
tion to  this,  it  may  be  said  that  if  the  plaint- 
iff permitted  his  co-sharers  to  deal  with  his 
money  by  effecting  the  mortgage  in  1254  in 
their  two  names,  he  did  thereby  give  them 
such  dominion  over  his  money  as  to  be 
bound  by  the  subsequent  arrangement  en-; 
lered  into  by  them  in  1857. 

For  these  reasons,  it  seems  to  me  quite 
manifest  that  the  plaintiffs  had  no  case,  and 
that,  instead  of  obtaining  relief  as  against 
their  co-sharers,  they  have  sought  to  make  the 
mortgagor  liable,  when,  in  fact,  no  liability 
exists.  Whether  or  no  the  plaintiff  is  en- 
titled to  share  in  the  benefit  of  the  arrange- 
ment of  1857  is  a  question  which  we  are 
not  at  present  called  upon  to  decide. 

I  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court  must  be  affirm- 
ed, and  this  special  appeal  dismissed  with 
costs. 

E,  Jackson,  J. — 1  concur  in  the  judg- 
ment and  in  the  reasons  stated. 


The  1 8th  December  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  E.  Jackson, 

Judges. 

Evidence — Recital  in  a  decree  between  other 
parties— Possession  by  tenant. 

Case  No.  1808  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  i6th 
April  1868 y  affirming  a  decision  of  the 
Sudder  Ameen  of  that  District ,  dated  the 
18th  February  1868, 

Sheo  Dyal  Pooree  and  another  (two  of  the 
Defendants;,  Appellants, 

versus 

Mohabeer  Pershad  (Plaiotiff),  Respondent, 

Baboos  Chunder  Madhub  Ghos%  and  Ro- 
mesh  Chunder  Mitter  for  Appellants. 


Baboos  Unnoda  Pershad  Banerjee,  Mohesh 
Chunder  Chowdhry,  Poorno  Chunder 
Shome,  and  Mohinee  Mohun  Roy  for  Re- 
spondent. 

A  recital  in  a  decree  in  a  suit  not  between  the  parties 
to  the  present  suit  or  those  under  whom  they  claim, 
cannot  be  evidence  to  bind  the  defendants  in  the  present 
suit. 

Possession  by  a  tenant  does  not  in  itself  lead  to  any 
inference  as  to  the  character  of  the  tenant ;  the  fact  of 
his  having"  occupied  the  land,  and  paid  rent,  12  years 
and  even  70  years,  being  equally  consistent  with  his 
being  a  tenant-at-will,  a  farmer,  or  a  mokurrureedar. 

L.  S.  Jackson,  J, — The  plaintiff  in  this 
case  alleged  that  he  held  a  mokurruree  tenure 
of  the  lands  in  dispute  under  the  party  from 
whom  the  defendant,  Sheo  Churn,  had  pur- 
chased, and  under  the  defendant,  Sheo  Dyal ; 
and  that  having  brought  a  suit  in  the  Re- 
venue Court  against  the  defendants  for  da- 
mages on  account  of  an  alleged  injury  to  his 
crops  committed  by  them,  he  had  been  found 
by  the  Revenue  Court  not  to  be  in  possession, 
and  that  consequently  by  reason  of  that  de- 
cision, and  on  the  date  of  the  decision  he  had 
been  dispossessed ;  he,  therefore,  asked  the 
Court  to  adjudicate  upon  his  mokurruree 
title  and  re-place  him  in  possession. 

The  Lower  Appellate  Court  seems  to  me 
to  have  distinctly  found  that  the  alleged  mo- 
kurruree title  of  the  plaintiff  was  not  proved 
but  having  allowed  the  plaintiff  an  opportunity 
of  adducing  further  evidence  on  the  question 
of  possession,  and  the  plaintiff  having  given 
such  evidence,  the  Judge  considered  that 
possession  for  more  tnan  12  years  had  been 
made  out  on  the  plaintiff's  part  and  therefore 
on  the  ground  simply  of  his  possession 
affirmed  the  decree  which  the  plaintiff  had 
obtained.  The  contention  before  us  in  special 
appeal  is  that  under  the  circumstances  of 
this  case  mere  proof  of  possession  is  not 
sufficient  to  entitle  the  plaintiff  to  a  verdict. 

For  the  respondent  it  is  urged  that,  in  the 
first  place,  there  was  evidence,  and  conclusive 
evidence,  in  favor  of  the  plaintiff  as  to  his 
mokurruree  right,  and  ihat  no  objection^  to 
the  finding  of  the  Court  below  on  that  point 
has  been  tendered,  but  also  it  is  urged  that 
proof  of  possession  was  sufficient. 

As  to  the  so-called  conclusive  evidence  re- 
garding the  plaintiff's  mokurruree,  it  appears 
to  me  that  it  was  not  such  evidence.    I'he  re- 
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spondent's  vakeel  refers  to  an  arbitration- 
^ward  made  in  1836  and  to  an  admission  of 
Sucheedanund,  an  ancestor  of  the  defendant 
Sheo  Churn's  vendor,  as  being  conclusive  as 
to  #he  arbitration-award.  If  it  be  conceded 
that  the  award  is  admissible  and  has 
been  properly  proved,  it  amounts  only  to  a 
determination  of  the  arbitrators  that  the 
plaintiff's  vendor  ought  to  have  a  mokur- 
ruree  lease,  and  it  would  have  to  be  shown 
that  the  mokurruree  lease  had  in  fact  been 
executed  in  pursuance  of  the  award.  Then  it 
is  said  that  the  admission  of  Sucheedanund 
supplies  that  want.  That  admission  has  not 
been  laid  before  us.  A  recital  of  it  is  said  to 
be  contained  in  a  decree  of  the  Benares 
Court  in  a  suit  between  Sucheedanund  and 
Sheo  Dyal,  Sheo  Dyal  being  then- plaint- 
iff. It  seems  to  me  that  such  a  recital  taken 
from  a  decree  not  between  the  parties  to  the 
present  suit,  or  those  under  whom  they  claim, 
cannot  be  evidence  to  bind  the  defendants. 

The  question  remains  whether  the  Judge 
was  right  in  holding  that  the  plaintiff  was 
entitled  to  a  judgment  on  merely  proving  his 
possession.  The  respondent's  pleader  cites 
a  decision  of  this  Bench,  to  be  found  in 
Volume  X.of  the  Weekly  Reporter,  page  61, 
Bissonath  Komilla  and  others,  appellants. 
That  case  appears  to  me  clearly  disiinguish- 
able  from  the  present.  In  that  case,  the 
plaintiff  held  the  lands  in  dispute  as  lakhe- 
rajdar,  and  his  possession  was  consequently 
adverse  to  that  of  the  defendant  who  was  the 
zemindar;  and  in  that  case  Mr.  Justice 
Mitter  and  myself,  properly  as  I  think,  ap- 
plied the  ruling  of  the  Judicial  Committee  of 
the  Privy  Council  which  is  cited  in  our  judg- 
ment. In  the  present  case,  the  plaintiff  was 
by  his  own  admission  the  tenant  of  the  de- 
fendants, and  he  states  that  he  paid  them 
rent ;  his  possession,  therefore,  does  not  in 
itself  lead  to  any  inference  as  to  the  charac- 
ter of  the  tenure.  The  fact  of  his  having 
occupied  the  land  and  paid  rent  for  twelve 
years,  or  even  twenty  years,  is  equally  consist- 
ent with  his  being  a  tenant-ai-will,  farmer, 
or  a  mokurrureedar.  I  think,  iherefoie,  that 
the  Judge  was  wrong  in  holding  that  on  proof 
of  possession,  the  plaintiff  was  entitled  to  a 
decree.  Moreover,  he  did  not  merely  ask  for 
possession,  but  he  asked  the  Court  to  adjudi- 
cate upon  his  alleged  mokurruree  tide  and 
to  restore  him  to  possession  as  mokurruree- 
dar. I  think  the  decision  of  the  Lower  Ap- 
pellate Court  must  be  reversed  wiih  costs. 

E,  yackson,  J . — I  am  wholly  of  the  same 
opinion. 


The  19th  December  186.8. 

Present  : 

The  lion'ble  J.  B.  Phear  and  C.  Plobhouse, 

Judges. 

Mortgage — Limitation— Foreclosure — 
Possession. 

Case  No.  130  of  1868. 

Regular  Appeal  from  a  decision  passed 
hv  the  Judge  of  Sarun.  dated  the  rg/h 
March  1868, 

Runjeet  Narain  Singh  and  others  (Plaintiffs), 

Appellants, 

versus  • 

Mussummat  Shureefoonissa  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo s  Unnoda 
Pershad  Banerjee  and  Kalee  Mohun 
Doss  for  Appellants. 

Mr.  C.  Gregory  and  Jfoonshee  Mahomed 
Kusuff  for  Respondents. 

Where  a  mortgage  has  not  legally  been  put  an 
end  to,  the  mortgagfor  (or  his  representatives)  is  en- 
titled to  come  into  Court  and  ask  to  be  allowed  to 
redeem,  provided  60  years  have  not  elapsed  since  the 
last  recognition  by  the  mortgagee  of  the  plaintiff's 
title  to  the  mortgaged  property. 

Where,  in  proceedings  held  before  the  issue  of  Cir- 
cular Order  of  22nd  July  1813,  a  mortgagor  had  the 
opportunity,  in  a  Court  competent  to  decide  the  matter, 
to  contest  as  against  the  mortgagees  all  questions  of 
fact  necessary  to  give  a  good  and  absolute  title  to 
the  mortgagees,  and  though  called  upon  did  not  show 
that  the  mortgage  ^'as  a  bad  one,  but  admitted  that 
the  mortgagees  were  not  paid  off  and  that  an  exten- 
sion of  the  year  of  grace  had  elapsed  without  his 
performing  any  of  the  conditions  which  would  have 
saved  the  property  from  being  foreclosed  :  it  was  held, 
that  even  if  the  proceedings  did  not  possess  the 
character  of  a  regular  suit,  they  were  sufficient  in 
themselves  to  effect  a  foreclosure,  if  such  was  their 
purpose. 

Where  a  party  originally  a  mortgagee  out  of  pos- 
session has  been  put  into  possession  by  the  act  and 
permission  of  the  mortgagors,  he  has  really  (inasmuch 
as  a  parol  contract  is  sufHcient  in  this  country  to  pass 
immoveable  pioperty)  obtained  a  new  title  alto*cther 
different  from  that  which  he  possessed  before  and  hav- 
ing its  foundation  in  the  act  of  the  parties  themselves 
when  they  put  him  into  possession. 

Phear,  J .- — The  plaintiffs  sue  jointly  to 
redeem  certain  joint  properties  specified  in  the 
plaint,  which  they  allege  were  mortgaged 
under  bonds,  dated  14th  March,  29lh  August, 
and  14th  September  1806,  8ih  June  1807,  and 
Qih  March  1809,  executed  by  Doorg  Beejoy 
and  Hurruck  Narain.  The  plaint  is  exceed- 
ingly imperfect,  and  it  is  much  to  be  re- 
gretted that  it  was  received  by  the  Lower 
Court.  But  althk)ugh  the  cause  of  action 
is  no  farther  disclosed  by  it  than  we  have 
just  explained,  a  written  stateinent  was  after- 
wards put  in  by  the  plaintiffs  in  which  they 
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say  that  '*Doorg  Beejoy,  having  overstepped 
**  the    bounds  of  his  right,  executed  ikrarna- 
"  mahs    in   1806  and    1807   in   reference  to 
**  the    entire   8-annas   share  in  favor  of  the 
**  defendant's  ancestor,  without  notifying  the 
**  shares  of  Sheo  Dyal   Singh  and    Bunnoo 
**  Singh."     They   then   state   that   the  heirs 
and  representatives  of  Sheo  Dyal  Singh  and 
Bunnoo  Singh,  by  certain  civil  proceedings, 
recovered  their  two-thirds  share  of  the  pro- 
perty   of  their  ancestor,  and  that  according 
to    an    ikrarnamah,    dated  9th    March  i8og, 
the  foreclosure  of  ihe  property  which  is  now 
in  suit,  namely,  as  they  state,  the  remaining 
one-third  share  of  ihe  properly  of  the  com- 
mon   ancestor,    has    not    taken    place :  it  is 
siill  under  mortgage. 

From    the   plaint   and    this  written  state- 
ment    taken    together,    we   gather   that   the 
plaintiffs  sue  to  redeem  certain  property  as 
being    their   joint   property ;  that    they   rely 
upon  the  fact  of  the  property  having  origin- 
ally belonged  jointly  to  two  brothers  whom 
they   now  represent,  namely,   Doorg  Beejoy 
and  Hurruck  Narain ;  that  this  joint  property 
was  mortgaged  by  one  of  the  two  brothers, 
Doorg  Beejoy;  and  that  by  an  ikrarnamah, 
dated  9th  March  1809,  the  foreclosure  of  this 
properly  which  had  been  attempted  by  the 
mortgagees   had   not  taken  place,  and  that 
therefore  the  property  under  mortgage  was 
still  under  mortgage. 

Upon  reference  to  the  deeds  of  1806,  1807, 
and  1 809,  it  appears  that  those  of  1 806  were 
executed   by  Doorg   Beejoy   alone,    that   of 
1807  by  Hurruck  Xarain,  and  again  that  of 
1809  by  Doorg  Beejoy.     It  is  in  argument 
contended   by   the   plaintiffs  that  the   resuh 
of  these  deeds  must  be  treated  as  if  there 
were  two  separate  mortgages,  one  by  Doorg 
Beejoy  of  his  share  in  the  property,  and  the 
othc^  by  Hurruck  Narain  of  his  share  in  the 
.    properly.     But    it    is    observable    that    the 
kul-kobalas   executed    in     1806    by    Doorg 
Beejoy  make  no  mention  of  Hurruck  Narain's 
share.     They  treat  the  whole  of  the  properly 
as  belonging  to  Doorg  Beejoy  himself.     The 
ikrarnamah  of  1807  executed   by    Hurruck 
Narain  represents  that  Hurruck  Narain  exe- 
cuted the  document  as  agent  of  Doorg  Beejoy 
and    shareholder  of  the  property.     Finally, 
the  ikrarnamah  of  1809  is  in  the  sole  name 
of   Doorg   Beejoy.     It  appears   to  us  from 
these  facts,  and   also   from   the    statements 
which  have  been  made  in  Ae  argument,  that 
it  is  impossible  to  come  to  any  other  con- 
clusion  than   that   the   property  •which   the 
plaintiffs  now  seek  to  redeem,  has  been  from 


first  to  last,  until  the  commencement  of  this 
suit,  treated  as  the  joint  property  of  Doorg 
Beejoy  and  Hurruck  Narain,  of  which  the 
dispositions  made  by  Doorg  Beejoy  have 
been  effedual  as  against  both  brothers.  X^e 
present  suit  to  redeem  is  founded,  in  terms, 
upon  the  ikrarnamah  of  9th  March  1809, 
and  that  ikrarnamah  is  the  sole  aft  of  Doorg 
Beejoy.  We  think,  therefore,  that  the 
argument  put  forward  by  the  plaintiffs  to  the 
effeft  that  the  mortgages  were  several,  and 
must  be  treated  in  this  suit  upon  their  sepa- 
rate merits,  has  not  been  supported  by  the 
fafts  of  the  case ;  and  we  further  feel  that 
it  would  be  extremely  difficult,  in  a  suit  of 
this  kind,  to  treat  them  so  even  if  the  fafts 
tended  to  support  the  allegation  of  the  mort- 
gages being  separate.  This  is  a  suit  brought 
by  persons  alleging  themselves  to  be  co- 
owners,  to  redeem  jointly  one  property; 
and  we  think  it  would  be  exceedingly  in- 
convenient, if  not  entirely  out  of  the  power 
of  this  Court,  to  decree  a  suit  in  favor  of 
one  of  the  plaintiffs  relative  to-  a  portion  of 
the  property,  and  to  dismiss  it  relative  to  the 
other  plaintiff  and  the  other  pordon  of  the 
property.  We  are  of  opinion  that  the  facts 
upon  which  the  plaintiffs  rely  in  their  plaint 
and  in  their  written  statement,  and  the  docu- 
ments referred  to  by  them,  show  distinftly 
that  the  mortgage  so  made  by  Doorg  Beejoy 
of  the  whole  of  the  property  was  intended 
by  both  brothers  to  be  effectual  as  against 
them  both ;  and  the  proceedings  from  the  date 
of  the  several  mortgages  in  1806  till  the 
time  when  the  ikrarnamah  of  March  1809 
was  executed,  took  place  with  the  knowledge 
of  both  brothers,  and  with  the  intention  that 
these  proceedings  and  the  acts  connected 
wiih  them  should  be  the  proceedings  and 
acts  of  both. 

In  this  view,  the  question  that  we  have  to 
decide  is  simply  this,  whether  the  mortgage 
of  ihe  whole  of  the  property  which  the  plaint- 
iffs say  was  the  result  of  these  several 
deeds  and  ikrarnamahs,  is  siill  subsisting,  and 
whether  the  plaintiffs  have  a  right  to  redeem 
as  against  the  defendants. 

Mr.  Allan  on  behalf  of  the  plaindffs  urges 
very  forcibly  that  nothing  in  the  shape  of 
foreclosure  of  this  property,  that  is  to  s«^, 
nothing  that  in  law  amounts  to  a  foreclosure, 
has  yet  been  effected,  and  therefore,. although 
he  is  obliged  to  admit  that  the  last  recognition 
by  the  defendants,  or  any  one  who  preceded 
them,  of  the  plaintiffs'  title  to  the  mortgaged 
property  was  made  59  years  and  10  months 
before  the  commencement  of  the  suit,  yet  the 
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plaintiffs  have  a  right  by  law  to  set  up  their 
oiaim  to  redeem  in  a  Court  of  Justice,  and 
that  this  Court  must  decide  that  claim  upon 
the  facts  of  the  case,  and  without  regard  to  the 
lapjfe  of  lime  which  has  occurred.  We  need 
hardly  say  that  we  entirely  agree  with  Mr. 
Allan  in  the  position  which  he  has  thus 
taken.  If  the  mortgage  has.  not  legally  been 
put  an  end  to,  then,  as  6o  years  have  not 
elapsed  since  'the  last  recognition  by  the 
mortgagee,  there  can  be  no  doubt  that  the 
plaintiffs  are  entitled  to  come  into  Court  and 
ask  to  be  allowed  to  redeem.  The  question, 
therefore,  as  we  have  already  said,  for  the 
Court  to. decide  is  simply  this,  whether  or  not 
the  original  mortgage  upon  which  the  plaint- 
iffs rely  has  come  to  an  end. 

The  plaintiffs  contend  that  the  ikrarnamah 
of  9th  March  1809  has  the  effect  of  keeping 
the  mortgage  open,  at  least  for  the  month 
succeeding  that  date,  and  that,  as  no  proceed- 
ings were  afterwards  taken  to  foreclose  the 
mortgage  from  that  date  until  the  date  of  the 
institution  of  the  suit,  the  mortgage  is  still 
subsisting.  We  find,  upon  looking  into  the 
documents  in  this  case,  a  roobakaree  of  Decem- 
ber 1809;  and  from  that  it  appears  that  the 
ikrarnamah  of  March  1 809  was  preceded  by 
some  sort  of  process  which  brought  Doorg 
Beejoy,if  not  Hurruck  Narain  also,  into  Court, 
and  that  it  was  in  consequence  of  Doorg 
Beejoy  having  thus  been  brought  into  Court 
by  the  mortgagees  that  he  made  the  petition, 
the  substance  of  which  is  given  in  the  ik- 
rarnamah of  9th  March  1809.  By  that 
ikrarnamah  certainly,  taken  into  considera- 
tion with  the  other  facts  mentioned  in  the 
roobakaree,  we  think  that  Doorg  Beejoy  at 
that  lime  very  clearly  admitted  that  he  had 
had  notice  of  foreclosure  of  these  very  proper- 
ties more  than  twelve  months  antecedently 
to  that  day;  that  the  mortgage-money  had 
not  been  paid  wiihin  the  year  of  grace  which 
followed  upon  the  notice  ;  and  that  it  was  not 
indeed  paid  on  the  date  of  this  ikrarnamah. 
On  the  footing  of  these  facts,  he  begged  that 
the  year  of  grace  might  be  extended  for  at 
least  a  month  longer,  and  that  he  might  have 
that  lime  within  which  to  pay  the  money  and 
thus  to  protect  the  property  from  becoming 
the  absolute  properly  of  the  mortgagees. 
The  roobakaree  of  December,  to  our  minds, 
is  but  the  last  of  the  proceedings  in  Court, 
which  comirienced  before  the  execution  of 
the  ikrarnamah  of  the  9th  March  1809  ^Y 
Doorg  Beejoy,  and  that  roobakaree  state's 
that  the  month  had  elapsed,  and  that  within 
that   month   (the   extension   of  the  year  of 


grace)  Doorg  Beejoy  had  failed  to  pay  the 
mortgage-money,  or  any  portion  of  it 
And  we  think  that  it  is  also  clear  from  the 
roobakaree  that  this  last  proceeding  took 
place  in  the  presence,  at  any  rate,  of  Doorg 
Beejoy.  Our  conclusion  is  that,  whether 
we  call  those  proceedings,  proceedings  in  a 
regular  suit  or  not,  Doorg  Beejoy  had  an 
opportunity  in  a  Court  competent  to  decide 
the  matter,  to  contest  as  against  the  mort- 
gagees all  questions  of  fact  necessary  lo 
give  a  good  and  absolute  title  to  the 
mortgagees.  He  had  the  opportunity,  and 
was,  in  fact,  called  upon,  if  he  could,  to  show 
that  the  mortgagees  were  paid  off,  or  that 
the  mortgage  was  a  bad  one,  or  that  the  year 
of  grace  had  not  elapsed.  That  he  did  not 
do  this,  that  he  never  attempted  to  do  it,  bnt 
that  on  the  contrary  he  admitted  every  one 
of  the  facts  at  the  date  of  the  ikrarnamah, 
is  clear  from  the  roobakaree ;  and  we  further 
conclude  that  in  December,  he,  in  the  Court 
whose  roobakaree  we  are  referring  to,  ad- 
mitted that  at  that  time  the  money  was  not 
paid,  and  that  the  extension  of  the  year  of 
grace  had  elapsed  without  his  having  per- 
formed any  of  the  conditions  which  would 
have  saved  the  properly  from  being  fore- 
closed. We  thus  think  that  the  declaration 
of  foreclosure  contained  in  that  roobakaree 
of  December  1809,  was  a  declaration  as  be- 
tween parties  who  had  appeared  before  the 
Court,  and  who  had  had  every  opportunity  of 
establishing  such  facts  in  their  favor  as  would 
have  prevented  the  property  from  being  fore- 
closed, if  such  facts  could  have  been  estab- 
lished. 

Assuming  that  these  proceedings  in  Court 
are  not  equivalent  to  a  regular  suit,  it  is  ne- 
cessary to  see  whether  the  decision  of  the 
Privy  Council  reported  in  Volume  V.  Week- 
ly Reporter,  Privy  Council  Rulings,  page  47i 
makes  them  a  nullity,  so  far  as  regardS  the 
validity  of  the  foreclosure.  The  Privy 
Council  in  that  case,  after  reciting  the  Regu- 
lations of  Bengal  which  bear  upon  the  mat- 
ter of  foreclosure  and  redemption,  say  as 
follows :  **  The  general  effect  of  these  Re- 
'*  gulations  is  that  if  any  thing  is  due  on 
"  the  mortgage,  and  the  mortgagor  makes 
"  an  insufficient  deposit,  and  a  fortiori  if  he 
"  makes  no  deposit  at  all,  the  right  of  rc- 
'*  demption  is  gone  at  the  expiration  of  the 
"  year  of  grace.  The  title  of  the  morlga- 
**  gee,  however,  V  not  even  then  complete. 
"  It  was  ruled  by  the  Circular  Order  of  the 
**  22nd  ofjjjuly  1813,  No.  37,  and  has  ever 
''  since  been  settled  law,  that  the  fuactioa 
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"  of  the  Judge  under  Regulation  XVII.  of  I  goes  to  show,  they  were  the  proceedings 
"  1806,  Section  8,  are  purely  ministerial,  .  which  were  regularly  practised  in  the  Civil 
"and  that  a  mortgagee  after  having  done  all  Courts  antecedently  to  the  issuing  of  that 
'♦that  this  Regulation  reciuireS  to  lie  done  in  order  for  the  purpose  of  determining  be- 
'•  order  to  foreclose  the  mortgage  and  make  tween  parlies  the  relative  claims  of  redei©p- 
•  "  the  conditional  sale  absolute,  must  bring  a  tion  and  foreclosure.  It  thus  seems  that 
**  regular  suit  to  recover  possession  if  he  is  even  if  this*  passage  of  the  Privy  Council's 
''  out  of  possession,  or  to  obtain  a  declara-  judgment  were  to  be  taken  as  Mr.  Allan 
"  lion  of  his  absolute  title  if  he  is  in  posses-  ,  wishes  us  to  take  it.  that  is,  as  an  auihori- 
"  sion."  taiive   declaration   of  the   existing  law  and 

„-       ,  .  .         1  practice  of  the  Courts  of  Bengal  in  reference 

We  observe,   in    passing,   that   the    pas-    \^  g^jj^  ^^^  redemption  and   foreclosure,  it 
sage   which   we    have   just   now   quoted    is  f^om  the  express  words  of  the  Privy 

not  a  judicial  decision.  It  is  merely  a  state-  Council  that  that  very  law  and  practice 
ment  of  the  law  and  practice,  preliminary,  ^^^^  ^^^^  j„i  jg  ^^^  ^.^.^^  therefore, 
no  doubt  to  a  final  decision  m  the  case  be-  ^^^  necessarily  the  law  and  practice  which 
fore  the  Privy  Council,  but  in  no  way  neces-  obtained  antecedently  to  that  date, 
sary  to  that  decision.  Mr  Allan  has,  how-  j^,^  ^i,j^„  ^^^^^^^  contended,  as  we  under- 
ever,  referred  to  it  with  the  desire,  as  we  ^^^^^  ^im,  that,  in  the  absence  of  any  thing 
understand  his  argument,  of  ni^akmg  otit  ^^  ^^e  contrarv,  it  must  be  considered  that 
that  the  proceedings  before  the  Court,  such  ^j,^  Circular  Order  of  July  1813  was  declara- 
as  they  were,  in  March  1809,  followed  by  ^^^  ^^  ^^j^  previous  law  and  practice,  and 
the  roobakaree  of  December  only  amount- I  „o^  ^^^  institution  of  anvthing  new.  We 
ed  to  the  exercise  of  stich  of  the  functions  ^^  ^^j  ^^ink  that  we  ought  to  accept  that 
of  the  Judge  as  are  here  mentioned,  and  re-  suggestion.  We  think  that  we  ought  to  take 
ferred  to  as  being  piirely  ministerial.  We  ^^^^t  we  find  to  have  been  the  acts  of  Court 
think  that  Mr.  Allan  is  slightly  mistaken  in  ^g  having  been  properly  auihorized  by  law 
his  argument.  In  referring  to  the  functions  ,  ^^d  practice,  unless  we  sec  some  evidence  to 
of  the  Judge  under  Section  8,  Regulation  ^y^^  contrary.  We  are  therefore  of  opinion, 
XVII.  of  1806,  that  IS  to  the  functions  of  ^^en  having  regard  to  the  decision  passed 
the  Judge  relative  to  the  issuing  of  the  no-  5^  y^^^  p^iw  Council  in  the  case  from  which 
tice,  the  Privy  Council  do  not  in  any  way  re-  j  h^ve  quoted,  that  the  proceedings  of 
fer  to  the  actions  of  the  Judge  of  such  a  nature  foreclosure,  which  look  place  in  1809,  were 
as  those  which  we  have  spoken  of,  and  which  sufficient  in  themselves  10  have  effected  a 
followed  the  lapse  of  the  year  of  grace,  not  foreclosure,  if  such  was  their  purpose.  We 
preceded  It.  In  truth,' what  took  place  in  ^ave  already  said  that  we  think,  that  as  far 
March  1809,  and  December  1809,  had  no  |  as  regards  Doorg  Beejoy,  these  proceedings 
reference  to  the  Regulations  at  all  ;  and  if,  ,  j^  iheir  terms  do  effect  such  a  foreclosure, 
as  IS  probably  correct,  they  do  not  exactly  ,  gut,  we  also  think,  from  the  very  words 
possess  the  character  of  a  regular  suit,  they  '  of  the  written  staiement  of  the  plaintiffs 
still  were  proceedings  in  which  each  party  j^  the  case,  10  which  we  have  already 
had  a  .fair  opportunity  to  represent  his  case  ^ore  than  once  referred,  that  the  actions  of 
before  the  Court;  and  the  final  decision  .  Ooorg  Beejoy  in  March  1809,  are  relied 
com^  to  was  a  decision  upon  the  merits  put .  upon  in  this  case  as  being  actions  which 
forward  by  both  parlies.  It  is  worthy  of ,  affected  the  whole  of  the  property,  that  is 
remark,  as  bearing  upon  this  point,  that  the  I  to  say,  Hurruck  Narains  interest  as  well 
Privy  Council  prefaced  their  judgment  in  as  Doorg  Beejoy 's.  The  plaintiffs  say  that 
the  case  to  which  we  have  referred  by  say-  ,  ^^e  ikrarnamah  of  9th  March  1809  did  have 
mg  •  that  It  IS  desirable,  before  going  fur-  !  the  effect  of  keeping  the  mortgage  of  the 
*  ther,  to  state  what  the  law  of  foreclo-  ^.^ole  of  the  property  open.  That  was  the 
'  sure,  as  established  by  the  Regulations  and  ikrarnamah,  as  we  have  already  said,  exe- 
the  practice  oi  the  Courts  of  Bengal,  is."  ^uted  by  Doorg  Beejoy,  in  which  he  admJl- 
Ihey  evidently  considered   proceedings   in  1  ted  knowledge  of  notice  of  foreclosure,  the 


foreclosure  to  be  matter  of  practice  as  well  as 
of  Regulation  law. 

Now,  the  proceedings  wilh  which  we  are 
concerned,  took  place  before  the  Circular 
Order  of  22nd  July  1813  was  is^ed,  and, 
as  far  as  any  thing  we  have  heard  to-day 


pendency  of  foreclosure-proceedings,  and  ask- 
ed for  time,  and  by  which  time  was  given. 
The  plaintiffs,  by  relying  upon  this  as  the 
foundation  of  their  claim  to  redeem,  do,  we 
think,  oblige  us  to  come  to  the  conclusion  that 
Hurruck   Narain  at  that  time  not  only  had 
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noiice  of  toreclosare,  bat  ihat  he  accepted  | 

tbe  acts  oi  Doorg  Bee  joy  in  regard  to  the  ' 

property  and  ihe  maiicr  of  redempiion  as 

being  acts  which  were  good  as  well  against 

hiq^If  as  against  Doorg  Beejoy.     It  follows 

that  the  foreclosure  which  tne  proceedings 

of   18C9  efiecied.  alihoujrh   in  name   made 

against  Doorg  Beejoy  alone,  was  operaiive 

also  to  bind  the  property  against  Uurruck 

Narain. 

This  disposes  of  the  case.  We  wish,  how- 
ever, to  add  ihat  we  think  that  the  second 
branch  ot  Mr.  Gre^or\'s  argument  would 
alone  have  been  soihcient  to  have  ensured 
success  to  his  client.  It  seems  to  as  impos- 
sible, on  the  wrlrien  statement  of  the  parties 
and  such  of  tne  evidence  in  the  case  as  we 
have  had  a  glimpse  of,  to  resist  the  conclu- 
sion that  in  December  iSc-9  the  predecessors 
of  the  defendants  were  allowed  to  take  posses- 
sion of  the  properly  by  the  permission  of 
Humick  Narain  and  Doorg  Beejoy.  It  is  here 
necessarr  that  we  should  refer  once  more 
lo  the  judgment  of  the  Privy  Council. 
The  passage  which  we  have  already  quoted 
says  that,  in  order  to  foreclose  the  mortgage 
and  make  the  conditional  sale  absolute,  the 
mortgagee  must,  after  ha\ing  done  all  that 
this  Regulation  requires,  "  bring  a  regular 
**  suit  to  recover  possession,  if  he  is  out  of  pos- 
*'  session :  or  to  obtain  a  declaration  of  his  ab- 
*•  solute  title,  if  he  is  in  possession." 

Now,  we  think  that  these  aitematives 
exhibit  two  cases  quite  distinct  from  the 
one  which  Mr.  Gregory-  puis  before  us. 
We  think  that  the  words  refer  in  the  first 
alternative  to  the  mon?a<ree  bein^  out  of 
pKkSsession  as  mortgagee,  and  in  the  second 
alteniati%'e  to  bis  being  in  possession  as 
mortgagee.  In  eiiher  01  idese  case>.  he  cannot 
alter  his  character  without  brincin?  a 
soil,  or  taking  such  proceedings  as  would 
be  equivalent  to  a  >u:t  according  to  the 
practice  of  the  CourL  But  the  third  aliemative 
which  Mr.  GreiTory  puts  before  as  is  this, 
namely,  that  having  been  originally  a  mort- 
gagee oat  of  possession,  he  has  been  put  into 
possession  bj  the  act  and  permission  of  the 
mortgagor.  In  other  words,  inasmuch  as  a 
parol  contract  is  suiticient  in  this  country  to 
pass  immoveable  proper y.  he  has  really  ob- 
ikined  a  new  title,  altogether  different  from 
that  which  he  possessed  before  and  having  its 
foundation  in  the  act  of  the  parties  themselves 
vhen  they  put  him  into  possession.  C>n  the 
state  of  facts,  which  «e  have  already  men- 
tioned, we  think  ft  is  almost  incontestable, 
having  regard  to  the  lapse  of  time  which  has 
occniTed,  that  the  defendants  are  justifed  in 


maintaining  that  the    mortgage-relauon: 
was  put  an  end  to  by  the  act  of  the  inortgagi 
themselves,  and  that  they,  the  defendants, 
rather  their  predecessors,  obtained 
of,  and  absolute  right  to,  the  land  by 
deliver}'  at  the  hands  of  those  mortg^agors. 

There   is  one  more  defence  to   this 
which  we  also  think  valid  as  regards  a 
tion  of  the  property.     In  the  suits  of 
ber  1823  and  May  18^4,  the  very  issaewhii 
is   the   cardinal   issue   in    the    present 
was,   in  our    opinion,   raised    between 
parties  and  decided  by  a  competent 
although  it  then  only  related  to  a  portion 
the   lands  which  are  the  lands  in  suit.     Wl 
understand  from  the  explanation  ^i^hich 
been  given  in  the  course  of  the  argument 
both  sides  that  these  suits  were  suits  brought  I 
by  the  present  defendant's  ancestors,  seeking  | 
to  recover  rent  from  the  present  plaintiff 
ancestors,  and  that  in  those  suits,  the  defend- 
ants  resisted   the   plaintiffs    claim   on  the 
ground  that  the  lands  were  not  the  lands  of 
the  plaintiQs,  but  belonged  to  tbenu  the  then 
defendants.     Consequently,  it  was  impossible 
for  the  Courts  to  proceed  to  a  decisioi)  00 
the  claim  of  the  plaintiffs  without  detemziji- 
ing  the  issue  which  was  so  raised,  lod  that 
issue  having  once  been  raised  between  ihe 
parties,  it  being  the   substantial  issue  in  tbe 
case,  and  deiemiined  by  a  competent  Cooit 
which  had  full  power  as  between  the  parties 
to  determine  it,  h  is  not  now  open  to  those 
who  succeed  to  the  title  of  the  parties  in  thai 
suit  to  again  re-open  it  in  reference  to  the 
same  subject  of  contest.     We  are  reminded 
that  we  omitted  to  mention  the  names  of  the 
villages  to  which  those  decrees  refer.     They 
are  an  S  annas  of  Mouzah  Bhvara  and  Moozah 
Bhugmanpore. 

Then,  with  regard  to  Rampore,  we  think  it 
is  quite  clear,  as  Rampore  was  certainly  not 
one  of  the  pnopenies  wnich  were  mortgaged 
by  the  deeas  upon  which  the  plaintiffs  rely, 
thev  can  have  no  rieht  under  those  deeds  to 
make  it  their  own  by  redeeming  it.  It  is 
not  nece>sarv*  that  we  should  express  any 
opinion  upon  the  character  of  the  suit  in 
which  the  ancestors  of  the  present  defend- 
ants ^ucceeded  in  obtaining  a  decree  for  the 
possession  of  Rampore,  We  confine  ourselves 
to  the  remark  that  it  cannot,  in  our  opinion, 
be  made  the  subiect  of  the  title  to  redeem 
which  the  plaintiffs  set  up  under  deeds  which 
undoubtediy  do^ot  embrace  it,  or  in  any 
wav  refer  to  it. 

To  re<5hpitulate,  we  think  that  Rampore 
was  never  the  subject  of  the  moitg^e  at 
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all,  and  tl\at  the  mortgage  which  did  exist 
over  other  properties  was  terminated  either 
by  complete  foreclosure  or  by  the  act  of  the 
plaintiffs'  predecessors  in  1 809.  The  plaintiffs' 
suit,  therefore,  in  our  judgment,  fails  entire- 
ly and  ought  to  be  dismissed.  This  appeal 
is,  therefore,  dismissed  with  costs. 


The  19th  December  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Registration  ^  Remedy  for  refusal  —  Section 
84,  Act  XX.,  x866. 

Case  No.  1422  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  i8th 
February  1868,  reversing  a  decision  of 
the  Sudder  Ameen  of  that  District,  dated 
the  igth  July  1861. 

Toolsee  Sahoo  and  others  (Plaintiffs), 

Appellants, 

versus 

Mohadeo  Doss  and  another  (Defendants), 

Respondents. 

Mr.  R.  E.  Twidale  for  Appellants. 

Mr.  C.  Gregory  for  Respondents. 

Where  a  Registrar  refuses  to  register  an  instrument, 
the  remedy  is  by  a  petition  to  the  Judge  under  Section 
84,  Act  XX.  of  18664  a  regular  suit  to  enforce  registration 
does  not  lie. 

Kempy  J, — This  was  a  suit  to  enforce 
registration  of  a  deed  being  a  ticca  pottah, 
which  the  defendant  before  the  Registrar  of 
Deeds  denied  the  execution  of.  The 
Judge  held  that  the  suit  would  not  lie,  inas- 
much as  Act  XVI.  of  1864  had  been  repealed 
by  Act  XX.  of  1866,  and  that  Section  15 
of  the  former  Act,  under  ^hich  a  suit  may 
be  brought  to  enforce  registration, «had  been 
re-placed  by  Section  84  of  the  latter  Act,  in 


which  Section  the  course  is  laid  down  which 
ought  to  be  pursued  when  a  Registrar  re- 
fuses to  register  a  document  the  registration 
of  which  is  compulsory.  The  suit  of  the 
plaintiff  was,  therefore,  dismissed  with  coets. 

The  decision  of  this  appeal  was  postponed 
for  the  decision  of  a  Full  Bench  in  a  case  refer- 
red by  this  Bench.  That  decision*  has  now 
been  received.  Although  the  point  for  de- 
cision in  this  case  has  not  been  distinctly 
decided  by  the  Full  Bench,  inasmuch  as 
the  point  referred  to  them  was  a  different 
one,  still  from  the  remarks  of  some  of  the 
learned  Judges  who  formed  the  Full  Bench 
we  think  it  may  be  gathered  that  al- 
though the  point  was  not  actually  before 
them,  they  were  of  opinion  that  a  regular  suit 
to  enforce  registration,  the  party  having 
neglected  to  pursue  the  steps  laid  down  in 
Section  84  of  Act  XX.  of  1866,  would  not 
lie. 

Under  the  former  Act,  Act  XVI.  of 
1864,  and  under  Section  15  of  that  Act,  if 
a  District  Registrar  or  a  Deputy  Registrar 
refused  to  register  an  instrument,  it  was 
lawful  for  any  person  interested  to  institute 
a- regular  suit  to  establish  his  right  to  have 
such  instrument  registered;  but  the  provi- 
sions of  this  Section  of  the  older  law  are 
omitted  in  the  latter  law,  namely.  Act  XX. 
of  1866,  and  from  the  report  of  the  Select 
Committee  of  the  Council  of  the  Governor- 
General  of  India  upon  the  latter  law,  it  is 
clear  that  the  Legislature  intentionally  abol- 
ished the  regular  suit  which,  under  Section 
15  of  the  former  law,  a  party,  whose  deed 
the  Registrar  had  refused  to  register,  could 
bring  to  establish  his  right  to  have  such  in- 
strument registered,  for  in  paragraph  16  of 
the  Report  of  the  said  Committee,  the  follow- 
ing passage  occurs :  ''  Sections  82,  83,  and 
"84  made  plainer  the  remedy  for  refusing 
"  to  register ;  Section  83  abolishes  the  propos- 
'^ed  regular  suit  and  substitutes  an  appli- 
"  cation  to  the  Court  by  a  petition.**  From 
this  it  is  clear  that  in  the  £rst  draft  of  Act 
XX.  of  1866,  it  was  proposed  to  make  it 
lawful  for  any  person  interested  to  institute 
a  regular  suit,  and  this  privilege  was,  there- 
fore, intentionally  withdrawn  when  the  bill 
was  passing  through  the  Select  Committee)* 

In  the  present  case,  the  plaintiff  having 
neglected  to  avail  himself  of  the  remedy  which 
the  law  gave  him  under  Section  04,  has 
only  himself  to  blame.  We  may  also  observe 
that,  as  remarked  by  the  learned  Chief  Jus- 

•  See  iufra^  Full  Bench  Rulings,  p.  5'- 
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notice  of  foreclosure,  but  that  he  accepted 
tbe  acts  of  Doorg  Beejo):  in  regard  to  the 
property  and  the  matter  of  redemption  as 
being  acts  which  were  good  as  well  against 
hiqj^self  as  against  Doorg  Beejoy.     It  follows 
that  the  foreclosure  which  the  proceedings 
of   1809  effected,  although  in  name  made 
against  Doorg  Beejoy  alone,  was  operative 
also  to  bind  the  property  against  Hurruck 
Narain. 

This  disposes  of  the  case.  We  wish,  how- 
ever, to  add  that  we  think  that  the  second 
branch  of  Mr.  Gregory's  argument  would 
alone  have  been  sufl5cient  to  have' ensured 
success  to  his  client.  It  seems  to  us  impos- 
sible,  on  the  written  statement  of  the  parties 
and  such  of  the  evidence  in  the  case  as  we 
have  had  a  glimpse  of,  to  resist  the  conclu- 
sion that  in  December  1809  the  predecessors 
of  the  defendants  were  allowed  to  take  posses- 
sion of  the  property  by  the  permission  of 
Hurruck  Narain  and  Doorg  Beejoy.  It  is  here 
necessary  that  we  should  refer  once  more 
to  the  judgment  of  the  Privy  Council. 
The  passage  which  we  have  already  quoted 
says  that,  in  order  to  foreclose  the  mortgage 
and  make  the  conditional  sale  absolute,  the 
mortgagee  must,  after  having  done  all  that 
this  Regulation  requires,  "  bring  a  regular 
"  suit  to  recover  possession,  if  he  is  out  of  pos- 
"  session;  or  to  obtain  a  declaration  of  his  ab- 
''  solute  title,  if  he  is  in  possession." 

Now,  we  think  that  these  alternatives 
exhibit  two  cases  quite  distinct  from  the 
one  which  Mr.  Gregory  puts  before  us. 
We  think  that  the  words  refer  in  the  first 
alternative  to  the  mortgagee  being  out  of 
possession  as  mortgagee,  and  in  the  second 
alternative  to  his  being  in  possession  as 
mortgagee.  In  either  of  these  cases,  he  cannot 
alter  his  character  without  bringing  a 
suit,  or  taking  such  proceedings  as  would 
be  equivalent  to  a  suit  according  to  the 
practice  of  the  Court.  But  the  third  alternative 
which  Mr.  Gregory  puts  before  us  is  this, 
namely,  that  having  been  originally  a  mort- 
gagee out  of  possession,  he  has  been  put  into 
possession  by  the  act  and  permission  of  the 
mortgagor.  In  other  words,  inasmuch  as  a 
parol  contract  is  sufficient  in  this  country  to 
pass  immoveable  property,  he  has  really  ob- 
tained a  new  title,  altogether  different  from 
that  which  he  possessed  before  and  having  its 
foundation  in  the  act  of  the  parties  themselves 
when  they  put  him  into  possession.  On  the 
state  of  facts,  which  we  have  already  men- 
tioned, we  think  ft  is  almost  incontestable, 
having  regard  to  the  lapse  of  time  which  has 
occurred,  that  the  defendants  are  justified  in 


maintaining  that  the  mortgage-relationship 
was  put  an  end  to  by  the  act  of  the  Mortgagors 
themselves,  and  that  they,  the  defendants,  or 
rather  their  predecessors,  obtained  possession 
of,  and  absolute  right  to,  the  land  by  actual 
delivery  at  the  hands  of  those  mortgagors. 

There  is  one  more  defence  to  this  suit 
which  we  also  think  valid  as  regards  a  por- 
tion of  the  property.  In  the  suits  of  Decem- 
ber i823and  May  1824,  the  very  issue  which 
is  the  cardinal  issue  in  the  present  suit 
was,  in  our  opinion,  raised  between  the 
parties  and  decided  by  a  competent  Court, 
although  it  then  only  related  to  a  portion  of 
the  lands  which  are  the  lands  in  suit.  We 
understand  from  the  explanation  which  has 
been  given  in  the  course  of  the  argument  on 
both  sides  that  these  suits  were  suits  brought 
by  the  present  defendant's  ancestors,  seeking 
to  recover  rent  from  the  present  plaintiff's 
ancestors,  and  that  in  those  suits,  the  defend- 
ants resisted  the  plaintiff's  claim  on  the 
ground  that  the  lands  were  not  the  lands  of 
the  plaintiffs,  but  belonged  to  them,  the  then 
defendants.  Consequently,  it  was  impossible 
for  the  Courts  to  proceed  to  a  decision  on 
the  claim  of  the  plaintiffs  without  determin- 
ing the  issue  which  was  so  raised,  and  that 
issue  having  once  been  raised  between  the 
parties,  it  being  the  substantial  issue  in  the 
case,  and  determined  by  a  competent  Court 
which  had  full  power  as  between  the  parties 
to  determine  it,  it  is  not  now  open  to  those 
who  succeed  to  the  title  of  the  parties  in  that 
suit  to  again  re-open  it  in  reference  to  the 
same  subject  of  contest.  We  are  reminded 
that  we  omitted  to  mention  the  names  of  the 
villages  to  which  those  decrees  refer.  They 
are  an  8  annas  of  Mouzah  Bhyara  and  Mouzah 
Bhugmanpore. 

Then,  with  regard  to  Kampore,  we  think  it 
is  quite  clear,  as  Rampore  was  certainly  not 
one  of  the  properties  which  were  mortgaged 
by  the  deeds  upon  which  the  plaintiffs  rely, 
they  can  have  no  right  under  those  deeds  to 
make  it  their  own  by  redeeming  it.  It  is 
not  necessary  that  we  should  express  any 
opinion  upon  the  character  of  the  suit  in 
which  the  ancestors. of  the  present  defend- 
ants succeeded  in  obtaining  a' decree  for  the 
possession  of  Rampore.  We  confine  ourselves 
to  the  remark  that  it  cannot,  in  our  opinion, 
be  made  the  subject  of  the  title  to  redeem 
which  the  plaintiffs  set  up  under  deeds  which 
undoubtedly  do  ^not  embrace  it,  or  in  any 
way  refer  to  it. 

To  recapitulate,  we  think  that  Rampore 
was  never  the  subject  of  tbe  mortgage  at 
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all,  and  that  the  mortgage  which  did  exist 
over  other  properties  was  terminated  either 
by  complete  foreclosure  or  by  the  act  of  the 
plaintiffs*  predecessors  in  1809.  The  plaintiffs' 
suit,  therefore,  in  our  judgment,  fails  entire- 
ly and  ought  to  be  dismissed.  This  appeal 
is,  therefore,  dismissed  with  costs. 


The  19th  December  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Registration  —  Remedy  for  refusal  —  Section 
84,  Act  XX.,  1866. 

Case  No.  1422  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhooty  dated  the  i8th 
February  1868,  reversing  a  decision  of 
the  Sudder  Ameen  of  that  District ^  dated 
the  igth  July  r86y. 

Toolsee  Sahoo  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mohadeo  Doss  and  another  (Defendants), 

Respondents. 

Mr,  R.  E.  Twidale  for  Appellants. 

Mr,  C,  Gregory  for  Respondents. 

Where  a  Reg^istrar  refuses  to  register  an  instrument, 
the  remedy  is  by  a  petition  to  the  Judge  under  Section 
84,  Act  XX.  of  1 866,  a  regular  suit  to  enforce  registration 
does  not  lie. 

Kemp,  J, — This  was  a  suit  to  enforce 
registration  of  a  deed  being  a  ticca  pottah, 
which  the  defendant  before  the  Registrar  of 
Deeds  denied  the  execution  of.  The 
Judge  held  that  the  suit  would  not  lie,  inas- 
much as  Act  XVI.  of  1864  had  been  repealed 
by  Act  XX.  of  1866,  and  that  Section  15 
of  the  former  Act,  under  ^hich  a  suit  may 
be  brought  to  enforce  registration, ^had  been 
re-placed  by  Section  84  of  the  latter  Act,  in 


which  Section  the  course  is  laid  down  which 
ought  to  be  pursued  when  a  Registrar  re- 
fuses to  register  a  document  the  registration 
of  which  is  compulsory.  The  suit  of  the 
plaintiff  was,  therefore,  dismissed  with  costs. 

The  decision  of  this  appeal  was  postponed 
for  the  decision  of  a  Full  Bench  in  a  case  refer- 
red by  this  Bench,  That  decision*  has  now 
been  received.  Although  the  point  for  de- 
cision in  this  case  has  not  been  distinctly 
decided  by  the  Full  Bench,  inasmuch  as 
the  point  referred  to  them  was  a  different 
one,  still  from  the  remarks  of  some  of  the 
learned  Judges  who  formed  the  Full  Bench 
we  think  it  may  be  gathered  that  al- 
though the  point  was  not  actually  before 
them,  they  were  of  opinion  that  a  regular  suit 
to  enforce  registration,  the  party  having 
neglected  to  pursue  the  steps  laid  down  in 
Section  84  of  Act  XX.  of  1866,  would  not 
lie. 

'Under  the  former  Act,  Act  XVI.  of 
1864,  and  under  Section  15  of  that  Act,  if 
a  District  Registrar  or  a  Deputy  Registrar 
refused  to  register  an  instrument,  it  was 
lawful  for  any  person  interested  to  institute 
a.  regular  suit  to  establish  his  right  to  have 
such  instrument  registered;  but  the  provi- 
sions of  this  Section  of  the  older  law  are 
omitted  in  the  latter  law,  namely,  Act  XX. 
of  1866,  and  from  the  report  of  the  Select 
Committee  of  the  Council  of  the  Governor- 
General  of  India  upoii  the  latter  law,  it  is 
clear  that  the  Legislature  intentionally  abol- 
ished the  regular  suit  which,  under  Section 
15  of  the  former  law,  a  party,  whose  deed 
the  Registrar  had  refused  to  register,  could 
bring  to  establish  his  right  to  have  such  in- 
strument registered,  for  in  paragraph  16  of 
the  Report  of  the  said  Committee,  the  follow- 
ing passage  occurs :  '^  Sections  82,  83,  and 
"  84  made  plainer  the  remedy  for  refusing 
"  to  register ;  Section  83  abolishes  the  propos- 
''ed  regular  suit  and  substitutes  an  appli- 
"  cation  to  the  Court  by  a  petition."  From 
this  it  is  clear  that  in  the  first  draft  of  Act 
XX.  of  1866,  it  was  proposed  to  make  it 
lawful  for  any  person  interested  to  institute 
a  regular  suit,  and  this  privilege  was,  there- 
fore, intentionally  withdrawn  when  the  bill 
was  passing  through  the  Select  Committees 

In  the  present  case,  the  plaintiff  having 
neglected  to  avail  himself  of  the  remedy  which 
the  law  gave  him  under  Section  84,  has 
only  himself  to  blame.  We  may  also  observe 
that,  as  remarked  by  the  learned  Chief  Jus- 


*  See  tufra.  Full  Bench  Rulings,  p.  51. 
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tice  in  the  decision  of  the  Full  Bench  above 
alluded  to,  a  purchaser  or  lessee,  as  the  pre- 
sent plaintiff  is,  can  always  protect  himself, 
and  if  he  does  not,  it  is  his  own  fault.  He 
should  take  care  before  he  pays  his  purchase- 
money— or  as  in  this  instrument,  advances 
money  on  a  zur-i-peshgee  lease — to  get  the 
deed  registered,  or  to  obtain  an  authenticated 
power-of-attorney  from  the  vendor  or  lessor 
authorizing  some  one  in  whom  the  purchaser 
or  lessee  has  confidence  to  register  the  deed 
or  lease  as  agent  of  the  vendor  or  lessee. 

We  are,  therefore,  of  opinion  that  the 
Judge  was  right  in  law  in  holding  that  the 
suit  of  the  plaintiff  would  not  lie. 

We  dismiss  the  special  appeal  with  costs, 
bearing  interest. 

Jacksofiy  y, — In  the  decision  which  I  re- 
corded on  the  occasion  of  the  former  suit 
which  has  been  referred  to  by  my  learned 
colleague,  and  which  was  subsequently  decid- 
ed by  a  Full  Bench  of  this  Court,  I  stated 
my  opinion  that  the  right  to  bring  a  separate 
suit  to  enforce  registration  had   not    been 
taken    away    by    Act  XX.   of   1866.     The 
Judges  who  decided  the    Full   Bench   suit 
have    nearly    all    stated   their  opinion  that 
that  power  to  bring  a  suit  no  longer  exists, 
and  therefore  I  do  not  press  that  opinion  any 
longer.     In  addition  to  that,  it  would  appear 
very  distinctly,  from  what  we  have  since  eli- 
cited   on   examination  of  the  report  of  the 
Select  Comrnittee  of  the  Legislature  which 
passed  this  law,  that  the  Legislature  did  in- 
tend to  abolish,  and  did  abolish  in  fact,  the 
power  to  bring  a  separate  suit.     In  the  Draft 
Act  which  was  originally    published,  there 
was  a  distinct   Section   which   stated    that  a 
person  who  had  failed  in  obtaining  registry 
could  -bring  a  regular  suit,  and   it  was  dis- 
tinctly declared  in  that  Section  that,  for  the 
purposes  of  that   suit,  the  unregistered  deed 
might  be  received  in  evidence.     The  Select 
Committee  deliberately  altered  that  Section 
and  substituted  in  its  place  the  procedure  by 
petition.     1  think  it  would  have  been  better 
had  it  been  distinctly  stated  in  the  Act  that 
the  power   to  bring   a  suit   was   abolished. 
I  think  that  many  people   may  be  misled 
by  its  not  having  been  so  distinctly  stated. 
\  think  that  the  plaintiff  iii  this  case   has 
certainly  been  misled  by  it.     However  that 
may  be^  as  it  is  for  this  Court  to  carry  out 
the  law  as  it  has  been  passed,  if  the  plaintiff  1 
has  made  a  mistake  the  Court  cannot  assist 
him.     The  plaintiff's  remedy  was  by  petition 
to  the  Judge  and  not  by  a  civil  suit. 
The  civil  suit  must,  therefore,  be  dismissed. 


The  2ist  December  1868. 

Present  : 

The  Hon'ble  H.  V.  Barley  and  A.  G.  Mac- 

pherson,  Judges, 

Disappearance  of  a  Hindoo  —  Presumption  of 
death  —  Succession. 

Case  No.  1869  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  $th  March  186S,  reversing  a  decision 
of  the  S udder  Ameen  of  that  District, 
dated  the  2nd  October  1866. 

Junmajoy  Mojoomdar  {J*\2C\nX\fi\  Appellant, 

versus 

Keshub  Laul  Ghose  (Defendant), 
Respondent, 

Mr,  R,  E,  Twidale  and  Baboo  Bhowantt 
Churn  Dutt  for  Appellant. 

Mr.  y,  S.  Rochfort  and  B  a  boos  Romanath 
Rose  and  Mohendro  Lai  I  Shome  for  Re- 
spondent. 

When  a  Hindoo  disappears  and  is  not  heard  of  for  a 
leng^th  of  time,  no  right  accrues  to  any  person  as  his 
heir  until  after  the  expiry  of  12  years  from  the  date  on 
which  he  was  last  heard  of. 

Macpherson,  y.—-\YE  think  the  judgment 
of  the  Lower  Appellate  Court  is  right,  and  this 
appeal  ought  to  be  dismissed.  As  the  case 
is  placed  before  us,  the  real  contest  is  as  to 
the  right  of  succession  10  one  Gora  Chand. 
This  Gora  Chand,  it  is  found  by  the  Lower 
Appellate  Court,  disappeared  about  the  year 
1258,  and  has  not  since  been  heard  of.  A 
grandson,  Punchanun,  and  Umbica,  the  widow 
of  a  deceased  ton,  having  both  died,  the 
respondent  Keshub  Laul  Ghose  contends 
that  he,  as  the  next  heir  of  Gora  Chand,  at 
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the  time  of  expiry  of  la  years  from  the  date 
of  Gora  CHand's  disappearance,  is  entitled  10 
possession  of  the  property  which  is  the  sub- 
ject of  the  present  suit.  The  Lower  Court 
has  found,  as  a  fact,  that  Punchaifun  died  in 
Srabun  or  Bhadur  1270;  that  Umbica  died 
in  April  of  the  same  year ;  and  that  both  of 
them  died  within  12  years  of  the  date  of 
Gora  Chand's  disappearance. 

The  plaintiff  in  this  suit  claims  under  a 
mortgage  from  Punchanun  ;  but  the  respond- 
ent Keshub  Laul  contends  that  as  Pun- 
chanun, if  he  did  mortgage  the  property,  did 
so  within  12  years  of  Gora  Chand's  disap- 
pearance, he  did  it  before  any  right  accrued 
to  him  and  at  a  time  when  he  could  not  deal 
with  the  property,  and  that,  therefore,  the 
mortgage  does  not  affect  or  interfere  with 
the  rights  of  Keshub  Laul  as  the  next  heir 
of  Gora  Chand.  The  question  is  whether, 
when  a  Hindoo  disappears,  and  is  not  heard 
of  for  a  length  of  time,  any  person  can  suc- 
ceed to  or  take  any  interest  in  his  property 
as  heir,  until  after  the  expiry  of  12  years  from 
the  date  on  which  he  was  last  heard  of. 

We  think  that  no  right  accrues,  to  any  per- 
son as  heir  to  the  person  disappearing  until 
the  12  years  have  been  completed.  There 
is  not  much  authority  on  the  subject;  but 
this  appears  to  be  the  opinion  of  such  writ- 
ers as  have  touched  upon  the  point.  In  the 
course  of  the  argument,  we  have  been  referred 
to  Macnaghten's  Hindoo  Law,  Volume  H., 
page  9;  a  case  reported  in  Sir  Hyde  least's 
Notes  and  to  be  found  in  Morley's  Digest, 
page  152;  another  case  in  Select  Reports, 
Volume  111.,  page  29;  Strangers  Hindoo  Law, 
Volume  L,  page  853  ;  Vyavastha  Durpana  by 
Baboo  Shama  Churn  Sircar,  pages  10  and 
1 1 ;  and  an  unreported  case,  Regular  Appeal 
No.  46  of  1868,  decided  by  a  Division  Court 
(Loch  and  Glover,  J  J.)  on  the  3rd  Decem- 
ber 4868. 

Being  of  the  opinion  which  we  have  ex- 
pressed, we  think  the  judgment  of  the  Lower 
Appellate  Court  is  substantially  right. 

It  has  been  further  urged  in  special  appeal 
that  the  plaintiff  is  entitled  to  a  decree  on  the 
ground  that  Gora  Chand  became  a  Byragee 
before  or  when  he  disappeared ;  but  that  was 
not  one  of  the  issues  raised  in  the  first  Court, 
nor  was  it  a  part  of  the  case  as  originally 
made  by  the  plaintiff ;  and  further,  the  Lower 
Appellate  Court  finds  as  a  fact  that  it  is  not 
proved  that  Gora  Chand  L|^came  a  Byragee. 
We,  therefore,  think  that  on  this  ground  also 
the  special  appellant  fails,  and  tl^t  this  ap- 
peal should  be  dismissed  with  costs. 


The  2ist  December  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges.  • 

Procedure — Execution—  Suit — Wrongful  pay- 
ment by  order  of  Court. 

Case  No.  2471  of  1868. 

« 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  i^-PergunnahSy  dated  the 
^th  June  1868 i  affirming  a  decision  of  the 
2nd  Subordinate  Judge  of  that  District, 
dated  the  joth  December  /86y, 

Omanath  Roy  Chowdhry  (one  of  the 
Defendants),  Appellant, 

versus 

Suroop  Chunder  Bose  (Plaintiff),  Respondent. 

Mr,  R,  7\  Allan  and  Baboo  Motee  Lall 
Mookerjee  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

A  question  already  decided  by  a  Court  of  special 
jurisdiction  cannot  be  tried  again  in  course  of  executing 
the  decree  passed  by  that  Court. 

Money  paid  over  at  the  instance  of  a  judgment  credit- 
or under  a  wrongful  order  of  Court  may  be  recovered 
by  means  of  a  suit  in  the  Civil  Court. 

Phear,  J. — We  think  that  the  Lower  Ap- 
pellate Court  is  quite  correct  in  its  view  of 
the  law.  Indeed,  if  we  held  otherwise,  we 
should  be  holding  that  a  question'  which 
had  already  been  decided  by  a  Court  of  spe- 
cial jurisdiction  could  nevertheless  in  the 
course  of  executing  the  decree  passed  by 
that  Court  be  tried  over  again,  and  the  de- 
cision then  come  to  be  reviewed  in  the 
Civil  Court.  After  the  decree  for  arrears  of 
rent  was  passed  by  the  Deputy  Collector 
against  Koylash,  all  that  remained  for  the 
Deputy  Collector's  Court  to  do  was  to  exe- 
cute ttie  decree  against  Koylash,  and  that 
Court  had  no  jurisdiction  to  execute  the 
decree  as  if  it  had  been  passed  against  some 
other  person. 

It  seems  to  us  that  there  is  also  another 
ground  upon  which  the  judgment  of  U^e 
Court  below  can  be  supported,  namely,  that 
even  had  this  decree  of  the  Deputy  Collector 
been  passed  against  Suroop  Chunder  himself, 
the  order  made  by  the  Deputy  Collector 
for  the  payment  of  money  into  Court,  and 
the  subsequent  payment  of  that  money  over 
to    the  judgment- creditor  would   not  have 
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tween  two  purchasers  from  the  same  person. 
The  defendant  purchased  this  estate.  The 
plaintiff  did  not.  He  may  have  some  lien 
on  the  estate  he  did  purchase;  but  he  has 
no^lien  on  this  estate  which  he  did  not  pur- 
chase. 

The  decision  of  the  Principal  Sudder 
Ameen  is  reversed,  and  the  plaintiif's  suit,  as 
far  as  it  relates  to  this  defendant  and  this 
estate,  is  dismissed  with  costs. 


The  i8th  December  1868. 
Present: 

The  Hon'ble  L.  S.  Jackson  and  E.  Jackson, 

yudges, 

Mortgagor^Foredosure  in  respect  of 

a  share. 

Case  No.  1645  of  1868. 
Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  2^th 
March  i868y  reversing  a  decision  of  the 
Moonsiff  of  Buxar,  dated  the  2gth  No- 
vember i86j. 

Bhora  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Abilack  Roy  and  others  (Defendants), 
Respondents, 

Baboo  Annund  Chunder  Ghossal  for 
Appellants. 

Baboos  Poorno  Chunder  Shome  and  Shib 
Chunder  Chatterjee  for  Respondents. 

Where  several  parties  have  an  Interest  in  a  mortgage, 
it  is  not  competent  for  one  of  them  to  foreclose  in  re- 
spect of  his  fractional  share. 

A  party  suingf  for  possession  of  a  share  of  mortg-ag^ed 
property  (after  its  release  has  been  effected  by  an  ar- 
rangement made  between  the  mortgajifces  and  mortgag- 
or) on  the  ifround  that  he  had  an  mterest  in  the  mort- 
gas^  and  m  the  funds  advanced  by  the  mortgagees, 
must  show  that  the  mojtgagor  had  notice  of  such  inter- 
est. 

Z.  S.  Jackson,  J, — ^I  think  the  plaintiff  in 
this  case  cannot  succeed.  The  allegation  was 
that  the  plaintiff  had  been  a  member  of  a 
joint  Hindoo  family  with  one  Bechun  Roy 
and  Leka  Roy ;  that  the  defendants  Abilack 
and  others  had  executed  in  1 254  adeed  of  con- 
ditional sale  of  certain  immoveable  proper- 
ttes  to  Leka  and  Bechun;  that  in  1862  the 
plaintiff  had  brought  his  suit  against  Leka 
and  Bechun  (making  the  mortgagors  parties 
thereto)  in  which  he  established  his  right  to 
an  interest  in  the  mortgage,  and  recovered 
from  his  co-sharers  a  portion  of  the  profits 
which  they  had  derived  from  a  ticca  lease 
which  they  held  of  the  same  property ;  that 


he  subsequently  issued  a  notice  sA  foreclo- 
sure to  the  extent  of  his  fractional  share  in 
the  mortgage,  and  he  now  sues  to  recover 
possession  of  the  said  share,  foreclosure  hav- 
ing been  completed  according  to  law. 

It  appeared  that  a  few  years  after  the  exe- 
cution of  the  deed,  and  previous  to  the  suit 
by  this  plaintiff  against  his  co-sharers,  the 
mortgagors  had  come  to  a  settlement  with 
Leka  and  Bechun,  by  virtue  of  which  the 
original  deed  was  given  up  and  a  fresh  deed 
was  executed  to  them.  The  Judge  dismissed 
the  plaintiff's  suit  on  appeal  on  the  ground 
of  limitation,  holding  that  as  12  years  had 
elapsed  since  they  were  denied  any  partici- 
pation in  the  profits  by  their  co-sharers,  they 
could  not  now  maintain  the  suit. 

This  decision  being  brought  before  us  in 
special  appeal,  the  respondent  admits  that  it 
cannot  be  supported,  but  he  contends  that  the 
plaintiff's  suit  must  fail  for  other  reasons, 
and  we  think  this  is  so. 

In  the  first  place,  it  appears  that  there  has 
been  no  foreclosure  of  the  mortgaged  pro- 
perty as  required  by  law.  The  plaintiff,  as 
he  alleges,  was  one  of  certain  parties  having 
an  interest  in  the  mortgage.  We  are  not 
aware  of  any  authority  to  show  that  any  one 
of  such  parties  is  at  liberty  to  foreclose  in 
respect  of  his  fractional  share.  That  is  all 
the  plaintiff  has  done  in  the  present  case,  and 
it  seems  to  us,  therefore,  that  no  valid  fore- 
closure having  taken  place,  he  is  not  entitled 
to  sue  for  possession. 

In  addition  to  this,  it  seems  to  me  that  the 
plaintiff  had  really  no  case.  If  it  be  suppos- 
ed, as  probably  it  must  be  conceded,  that  the 
plaintiff  had  an  interest  in  the  mortgage  and 
in  the  funds  advanced  by  Leka  and  Bechun, 
it  would  still  be  necessary  to  show  that  the 
mortgagor  had  notice  of  that  interest  so  as 
to  render  the  arrangement  afterwards  entered 
into  with  Leka  aud  Bechun  insufficient  to 
release  the  mortgagor.  It  appears  to  me 
that  there  was  no  evidence  to  show  that  he 
had  any  such  notice  of  that  interest.  We 
have  been  asked  to  remand  the  case  to  the 
Court  below  with  a  view  to  a  decision  on  this 
point  on  the  evidence,  but  the  only  evidence 
which  has  been  brought  to  our  notice  is  an 
averment  in  the  written  statement,  that  at  the 
time  of  the  mortgage  the  plaintiff  and  the 
parties  named  in  the  deed  were  members  of  a 
joint  Hindoo  family,  but  that  partition  subse- 
quently took  pllce  whereby  the  interest  in 
the  mortgage  was  assigned  to  Bechun  alooe. 
This,  it  stems  to  me  quite  clear,  is  no  admis- 
sion at  all  that  the  mortgagor  was  aware 
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of  the  interest  of  the  plaintiff  at  the  time. 
It  is  an  admission  probably  that  he  is  aware 
of  it  now,  but  not  that  he  knew  it  at  the 
time  of  the  mortgage  or  at  the  time  of  the 
subsequent  arrangement  in  1857.  In  addi- 
tion to  this,  it  may  be  said  that  if  the  plaint- 
iff permitted  his  co-sharers  to  deal  with  his 
money  by  effecting  the  mortgage  in  1254  in 
their  two  names,  he  did  thereby  give  them 
soch  dominion  over  his  money  as  to  be 
bound  by  the  subsequent  arrangement  en^ 
tered  into  by  them  in  1857. 

For  these  reasons,  it  seems  to  me  quite 
manifest  that  the  plaintiffs  had  no  case,  and 
that,  instead  of  obtaining  relief  as  against 
their  co-sharers,  they  have  sought  to  make  the 
mortgagor  liable,  when,  in  fact,  no  liability 
exists.  Whether  or  no  the  plaintiff  is  en- 
titled to  share  in  the  benefit  of  the  arrange- 
ment of  1857  is  a  question  which  we  are 
not  at  present  called  upon  to  decide. 

I  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court  must  be  affirm- 
ed, and  this  special  appeal  dismissed  with 
costs. 

E,  Jackson,  J. — 1  concur  in  the  judg- 
ment and  in  the  reasons  stated. 


The  1 8th  December  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  E.  Jackson, 

Judges, 

ETidence — Recital  in  a  decree  between  other 
parties— Possession  by  tenant. 

Case  No.  1808  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabady  dated  the  i6th 
April  iH68y  affirming  a  decision  of  the 
Sudder  Ameen  of  that  District,  dated  the 
iSth  February  1868, 

Sheo  Dyal  Pooree  and  another  (two  of  the 
Defendants;,  Appellants y 

versus 

Mohabeer  Pershad  (PiaiUiff),  Respondent. 

Baboos  Chunder  Mad  hub  Ghosz  and  Ro- 
mesh  Chunder  Mitter  for  Appellants. 


Baboos  Unnoda  Pershad  Banerjee^  Mohesh 
Chunder  Choivdhry,  Poorno  Chunder 
Shome,  and  Mohinee  Mohun  Roy  for  Re- 
spondent. 

A  recital  in  a  decree  in  a  suit  not  between  the  parties 
to  the  present  suit  or  those  under  whom  they  claim, 
cannot  be  evidence  to  bind  the  defendants  in  the  present 
suit. 

Possession  by  a  tenant  does  not  in  itself  lead  to  any 
inference  as  to  the  character  of  the  tenant ;  the  fact  of 
his  having  occupied  the  land,  and  paid  rent,  12  years 
and  even  70  years,  being  equally  consistent  with  his 
being  a  tenant-at-will,  a  farmer,  or  a  mokurrureedar. 

Z.  -S".  Jackson,  J. — The  plaintiff  in  this 
case  alleged  that  he  held  a  mokurruree  tenure 
of  the  lands  in  dispute  under  the  party  from 
whom  the  defendant,  Sheo  Churn,  had  pur- 
chased, and  under  the  defendant,  Sheo  Dyal ; 
and  that  having  brought  a  suit  in  the  Re- 
venue Court  against  the  defendants  for  da- 
mages on  account  of  an  alleged  injury  to  his 
crops  committed  by  ihem,  he  had  been  found 
by  ihe  Revenue  Court  not  to  be  in  possession, 
and  that  consequently  by  reason  of  that  de- 
cision, and  on  the  daie  of  the  decision  he  had 
been  dispossessed ;  he,  therefore,  asked  the 
Court  to  adjudicate  upon  his  mokurruree 
title  anvl  re-place  him  in  possession. 

The  Lower  Appellate  Court  seems  to  me 
to  have  distinctly  found  that  the  alleged  mo- 
kurruree title  of  the  plaintiff  was  not  proved 
but  having  allowed  the  plaintiff  an  opportunity 
of  adducing  further  evidence  on  the  question 
of  possession,  and  the  plaintiff  having  given 
such  evidence,  the  Judge  considered  that 
possession  for  more  tnan  1 2  years  had  been 
made  out  on  the  plaintiff's  part  and  therefore 
on  the  ground  simply  of  his  possession 
affirmed  the  decree  which  the  plaintiff  had 
obtained.  The  contention  before  us  in  special 
appeal  is  that  under  the  circumstances  of 
this  case  mere  proof  of  possession  is  not 
suthcient  to  entitle  the  plaintiff  to  a  verdict. 

For  the  respondent  it  is  urged  that,  in  the 
first  place,  there  was  evidence,  and  conclusive 
evidence,  in  favor  of  the  plaintiff  as  to  his 
mokurruree  right,  and  ihat  no  objection*  to 
the  hnding  of  the  Court  below  on  that  point 
has  been  tendered,  but  also  it  is  urged  that 
proof  of  possession  was  sufficient. 

As  to  the  so-called  conclusive  evidence  re- 
garding the  plaintiff's  mokurruree,  it  appears 
to  me  that  it  was  not  such  evidence.    The  re- 


e 


rs» 


478 


Civil 


THE   WEEKLY    REPORTER. 


Rulings, 


[Vol.  X. 


spondent's  vakeel  refers  to  an  arbitration- 
fward  made  in  1836  and  to  an  admission  of 
Sucheedanund,  an  ancestor  of  the  defendant 
Sheo  Churn's  vendor,  as  being  conclusive  as 
to  Ae  arbitration-award.  If  it  be  conceded 
that  the  award  is  admissible  and  has 
been  properly  proved,  it  amounts  only  to  a 
determination  of  the  arbitrators  that  the 
plaintiff's  vendor  ought  to  have  a  mokur- 
ruree  lease,  and  it  would  have  10  be  shown 
that  the  mokurruree  lease  had  in  fact  been 
executed  in  pursuance  of  the  award.  Then  it 
is  said  that  the  admission  of  Sucheedanund 
supplies  that  want.  That  admission  has  not 
been  laid  before  us.  A  recital  of  it  is  said  to 
be  contained  in  a  decree  of  the  Benares 
Court  in  a  suit  between  Sucheedanund  and 
Sheo  Dyal,  Sheo  Dyal  being  then  plaint- 
iff. It  seems  to  me  that  such  a  recital  taken 
from  a  decree  not  between  the  parties  to  the 
present  suit,  or  those  under  whom  they  claim, 
cannot  be  evidence  to  bind  the  defendants. 

The  question  remains  whether  the  Judge 
was  right  in  holding  that  the  plaintiff  was 
entitled  to  a  judgment  on  merely  proving  his 
possession.  The  respondents  pleader  cites 
a  decision  of  this  Bench,  to  be  found  in 
Volume  X.of  the  Weekly  Reporter,  page  61, 
Bissonath  Komilla  and  others,  appellants. 
That  case  appears  to  me  clearly  distinguish- 
able from  the  present.  In  that  case,  the 
plaintiff  held  the  lands  in  dispute  as  lakhe- 
rajdar,  and  his  possession  was  consequently 
adverse  to  that  of  the  defendant  who  was  the 
zemindar;  and  in  that  case  Mr.  Justice 
Mitter  and  myself,  properly  as  I  think,  ap- 
plied the  ruling  of  the  Judicial  Committee  of 
the  Privy  Council  which  is  cited  in  our  judg- 
ment. In  the  present  case,  the  plaintiff  was 
by  his  own  admission  the  tenant  of  the  de- 
fendants, and  he  states  that  he  paid  them 
rent ;  his  possession,  therefore,  does  not  in 
itself  lead  to  any  inference  as  to  the  charac- 
ter of  the  tenure.  The  fact  of  his  having 
occupied  the  land  and  paid  rent  for  twelve 
years,  or  even  twenty  years,  is  equally  consist- 
ent with  his  being  a  tenant-at-will,  farmer, 
or  a  mokurrureedar.  I  think,  iherefoie,  that 
the  Judge  was  wrong  in  holding  that  on  proof 
of  possession,  the  plaintiff  was  entitled  to  a 
dgcree.  Moreover,  he  did  not  merely  ask  for 
possession,  but  he  asked  the  Court  to  adjudi- 
cate upon  his  alleged  mokurruree  title  and 
to  restore  him  to  possession  as  mokurruree- 
dar. I  think  the  decision  of  the  Lower  Ap- 
pellate Court  must  be  reversed  with  costs. 

E,  Jackson,  J. — I  am  wholly  of  the  same 
opinion  t 


The  19th  December  186.8. 

Present  : 

The  Ilon'ble  J.  B.  Phear  and  C.  Hobhouse. 

yuf/ges. 

Mortgage — Limitation— Foreclosure — 
Possession. 

Case  No.  130  of  i8()8. 

Regular  Appeal  from  a  decision  passed 
by  I  he  Judge  of  Sarun,  dated  the  igth 
March  1868. 

Runjeet  Narain  Singh  and  others  (Plaintiffs}, 

Appellants, 

7'ersus  • 

Mussummat  Shureefoonissa  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  R a  boos  Unnoda 
Per  shad  Banerjee  and  Kalee  Mohun 
Doss  for  Appellants. 

Mr.  C,  Gregory  and  Jfoonshee  Mahomed 
Eusuff  for  Respondents. 

Where  a  mortgage  has  not  legally  beea  put  aa 
end  to,  the  mortgagor  (or  his  representatives)  is  en- 
titled to  come  into  Court  and  ask  to  be  allowed  to 
redeem,  provided  60  years  have  not  elapsed  since  the 
last  recognition  by  the  mortgagee  of  the  plaintiff's 
title  to  the  mortgaged  property. 

Where,  in  proceedings  held  before  the  iss»ue  of  Gr- 
cular  Order  of '22nd  July  1813,  a  mortgagor  had  the 
opportunity,  in  a  Court  competent  to  decide  the  matter, 
to  contest  as  against  the  mortgagees  all  questions  of 
fact  necessary  to  give  a  good  and  absolute  title  to 
the  mortgagees,  and  though  called  upon  did  not  show 
that  the  mortgage  Aras  a  bad  one,  but  admitted  that 
the  mortgagees  were  not  paid  off  and  that  an  exten- 
sion of  the  year  of  grace  had  elapsed  without  hi« 
performing  any  of  the  conditions  which  would  have 
saved  the  property  from  being  foreclosed  :  it  was  hcuo, 
that  even  if  the  proceedings  did  not  po*isess  the 
character  of  a  regular  suit,  they  were  sufficient  in 
themselves  to  effect  a  foreclosure,  if  such  was  thcar 
purpose. 

Where  a  party  originally  a  mortgagee  out  of  pos- 
session has  been  put  into  possession  by  the  act  and 
permission  of  the  mortgagors,  he  has  really  (inasmuch 
as  a  parol  contract  is  suf^cient  in  this  country  to  pass 
immoveable  property)  obtained  a  new  title  akog<rther 
different  from  that  which  he  possessed  before  and  hav- 
ing its  foundation  in  the  act  of  the  parties  themselves 
when  they  put  him  into  possession. 

Phear,  J , — The  plaintiffs  sue  jointly  to 
redeem  certain  joint  properties  speciticd  in  the 
plaint,  which  they  allege  were  mortgaged 
under  bonds,  dated  I4ih  March,  29ih  August, 
and  i4tb  September  1806, 8ih  June  1807,  and 
9ih  March  1809,  executed  by  Doorg  Beejoy 
and  Hurruck  Narain.  The  plaint  is  exceed- 
ingly imperfect,  and  it  is  much  to  be  re- 
greited  that  it  was  received  by  the  Lower 
Court.  But  although  the  cause  of  aciion 
is  no  farther  disclosed  by  it  than  we  have 
just  explained,  a  written  statement  was  after- 
wards put  in  by  the  plaintiffs  in  which  they 
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say  that  **  Doorg  Beejoy,  having  overstepped 
**  the  bounds  of  his  right,  executed  ikrarna- 
"  mahs  in  1806  and  1807  in  reference  to 
**  the  entire  8-annas  share  in  favor  of  the 
**  defendant's  ancestor,  without  notifying  the 
•'  shares  of  Sheo  Dyal  Singh  and  Bunnoo 
"  Sino;h.''  Thev  then  state  that  the  heirs 
and  representatives  of  Sheo  Dyal  Singh  and 
Bunnoo  Singh,  by  certain  civil  proceedings, 
recovered  their  two-thirds  share  of  the  pro- 
perty of  their  ancestor,  and  that  according 
to  an  ikrarnamah,  dated  9th  March  1809, 
the  foreclosure  of  the  property  which  is  now 
in  suit,  namely,  as  they  state,  the  remaining 
one-third  share  of  the  property  of  the  com- 
mon ancestor,  has  not  taken  place :  it  is 
still  under  mortgage. 

From  the  plaint  and  this  written  state- 
ment taken  together,  we  gather  that  the 
plaintiffs  sue  to  redeem  certain  property  as 
being  their  joint  property ;  that  they  rely 
upon  the  fact  of  the  property  having  origin- 
ally belonged  jointly  to  two  brothers  whom 
they  now  represent,  namely,  Doorg  Beejoy 
and  Hurruck  Narain;  that  this  joint  property 
was  mortgaged  by  one  of  the  two  brothers, 
Doorg  Beejoy;  and  that  by  an  ikrarnamah, 
dated  9th  March  1809,  the  foreclosure  of  this 
properly  which  had  been  attempted  by  the 
mortgagees  had  not  taken  place,  and  that 
therefore  the  property  under  mortgage  was 
sLill  under  mortgage. 

Upon  reference  to  the  deeds  of  1806,  1807, 
and  1 809,  it  appears  that  those  of  1 806  were 
executed  by  Doorg  Beejoy  alone,  that  of 
1807  by  Hurruck  Narain,  and  again  that  of 
1809  by  Doorg  Beejoy.  It  is  in  argument 
contended  by  the  plaintiffs  that  the  result 
of  these  deeds  must  be  treated  as  if  there 
were  two  separate  mortgages,  one  by  Doorg 
Beejoy  of  his  share  in  the  property,  and  the 
other  by  Hurruck  Narain  of  his  share  in  the 
property.  But  it  is  observable  that  the 
kut-kobalas  executed  in  1806  by  Doorg 
Beejoy  make  no  mention  of  Hurruck  Narain's 
share.  They  treat  the  whole  of  the  property 
as  belonging  to  Doorg  Beejoy  himself.  The 
ikrarnamah  of  1807  executed  by  Hurruck 
Narain  represents  that  Hurruck  Narain  exe- 
cuted the  document  as  agent  of  Doorg  Beejoy 
and  shareholder  of  the  property.  Finally, 
the  ikrarnamah  of  1809  is  in  the  sole  name 
of  Doorg  Beejoy.  It  appears  to  us  from 
these  facts,  and  als)  from  the  statements 
which  have  been  made  in  ti?ie  argument,  that 
it  is  impossible  to  come  to  any  other  con- 
clusion than  that  the  property  *which  the 
plaintiffs  now  seek  to  redeem,  has  been  from 


first  to  last,  until  the  commencement  of  this 
suit,  treated  as  the  joint  property  of  Doorg 
Beejoy  and  Hurruck  Narain,  of  which  the 
dispositions  made  by  Doorg  Beejoy  have 
been  effedual  as  against  both  brothers.  '^|he 
present  suit  to  redeem  is  founded,  in  terms, 
upon  the  ikrarnamah  of  9th  March  1809, 
and  that  ikrarnamah  is  the  sole  aft  of  Doorg 
Beejoy.  We  think,  therefore,  that  the 
argument  put  forsvard  by  the  plaintiffs  to  the 
effeft  that  the  mortgages  were  several,  and 
must  be  treated  in  this  suit  upon  their  sepa- 
rate merits,  has  not  been  supported  by  the 
fads  of  the  case ;  and  we  further  feel  that 
it  would  be  extremely  difficult,  in  a  suit  of 
this  kind,  to  treat  them  so  even  if  the  faOs 
tended  to  support  the  allegation  of  the  mort- 
gages being  separate.  This  is  a  suit  brought 
by  persons  alleging  themselves  to  be  co- 
owners,  to  redeem  jointly  one  property; 
and  we  think  it  would  be  exceedingly  in- 
convenient, if  not  entirely  out  of  the  power 
of  this  Court,  to  decree  a  suit  in  favor  of 
one  of  the  plaintiffs  relative  to  a  portion  of 
the  property,  and  to  dismiss  it  relative  to  the 
other  plaintiff  and  the  other  portion  of  the 
properly.  We  are  of  opinion  that  the  facts 
upon  which  the  plaintiffs  rely  in  their  plaint 
and  in  their  written  statement,  and  the  docu- 
ments referred  to  by  them,  show  distinftly 
that  the  mortgage  so  made  by  Doorg  Beejoy 
of  the  whole  of  the  property  was  intended 
by  both  brothers  to  be  effectual  as  against 
them  both  ;  and  the  proceedings  from  the  date 
of  the  several  mortgages  in  1806  till  the 
lime  when  the  ikrarnamah  of  March  1809 
was  executed,  took  place  with  the  knowledge 
of  both  brothers,  and  with  the  intention  that 
these  proceedings  anJ  the  acts  connected 
with  them  should  be  the  proceedings  and 
acts  of  both. 

In  this  view,  the  question  that  we  have  to 
decide  is  simply  this,  whether  the  mortgage 
of  ihe  whole  of  the  property  which  the  plaint- 
iffs say  was  the  result  of  these  several 
deeds  and  ikrarnamahs,  is  still  subsisting,  and 
whether  the  plaintiffs  have  a  right  to  redeem 
as  against  the  defendants. 

Mr.  Allan  on  behalf  of  the  plaintiffs  urges 
very  forcibly  that  nothing  in  the  shape  of 
foreclosure  of  this  property,  that  is  to  s&y, 
nothing  that  in  law  amounts  to  a  foreclosure, 
has  yet  been  effected,  and  therefore,. although 
he  is  obliged  to  admit  that  the  last  recognition 
by  the  defendants,  or  any  one  who  preceded 
them,  of  the  plaintiffs'  title  to  the  mortgaged 
property  was  made  59  years  and  10  months 
before  the  commencement  of  the  suit,  yet  the 
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plaintiffs  have  a  right  by  law  to  set  up  their 
olairn  to  redeem  in  a  Court  of  Justice,  and 
that  this  Court  must  decide  that  claim  upon 
the  facts  of  the  case,  and  without  regard  to  the 
lapife  of  time  which  has  occurred.  We  need 
hardly  say  that  we  entirely  agree  with  Mr. 
Allan  in  the  position  which  he  has  thus 
taken.  If  the  mortgage  has.  not  legally  been 
put  an  end  to,  then,  as  6o  years  have  not 
elapsed  since  'the  last  recognition  by  the 
mortgagee,  there  can  be  no  doubt  that  the 
plaintiffs  are  eniitled  to  come  into  Court  and 
ask  to  be  allowed  to  redeem.  The  question, 
therefore,  as  we  have  already  said,  for  the 
Court  to. decide  is  simply  this,  whether  or  not 
the  original  mortgage  upon  which  the  plaint- 
iffs rely  has  come  to  an  end. 

The  plaintiffs  contend  that  the  ikrarnamah 
of  9th  March  1809  has  the  effect  of  keeping 
the  mortgage  open,  at  least  for  the  month 
succeeding  that  date,  and  that,  as  no  proceed- 
ings were  afterwards  taken  to  foreclose  the 
mortgage  from  that  date  until  the  date  of  the 
institution  of  the  suit,  the  mortgage  is  still 
subsisting.  We  find,  upon  looking  into  the 
documents  in  this  case,  a  roobakaree  of  Decem- 
ber 1809;  and  from  that  it  appears  that  the 
ikrarnamah  of  March  1809  ^'^s  preceded  by 
some  sort  of  process  which  brought  Doorg 
I3eejoy,if  not  Hurruck  Narain  also,  into  Court, 
and  that  it  was  in  consequence  of  Doorg 
Beejoy  having  thus  been  brought  into  Court 
by  the  mortgagees  that  he  made  the  petition, 
the  substance  of  which  is  given  in  the  ik- 
rarnamah of  9th  March  1809.  By  that 
ikrarnamah  certainly,  taken  into  considera- 
tion with  the  other  facts  mentioned  in  the 
roobakaree,  we  think  that  Doorg  Beejoy  at 
that  lime  very  clearly  admitted  that  he  had 
had  notice  of  foreclosure  of  these  very  proper- 
lies  more  than  twelve  months  antecedently 
to  that  day;  that  the  mortgage-money  had 
not  been  paid  within  the  year  of  grace  which 
followed  upon  the  notice  ;  and  that  it  was  not 
indeed  paid  on  the  date  of  this  ikrarnamah. 
On  the  footing  of  these  facts,  he  begged  that 
the  year  of  grace  might  be  extended  for  at 
least  a  month  longer,  and  that  he  might  have 
that  time  within  which  to  pay  the  money  and 
thus  to  protect  the  property  from  becoming 
ihp  absolute  properly  of  the  mortgagees. 
The  roobakaree  of  December,  to  our  minds, 
is  but  the  last  of  the  proceedings  in  Court, 
which  commenced  before  the  execution  of 
the  ikrarnamah  of  the  9th  March  1809  ^Y 
Doorg  Beejoy,  and  that  roobakaree  state's 
that  the  month  had  elapsed,  and  that  within 
that   month   (the  extension  of  the  year  of 


grace)  Doorg  Beejoy  had  failed  to  pay  the 
mortgage-money,  or  any  portibn  of  it. 
And  we  think  that  it  is  also  clear  from  the 
roobakaree  that  this  last  proceeding  xwk 
place  in  the  presence,  at  any  rate,  of  Doof^ 
Beejoy.  Our  conclusion  is  that,  whether 
we  call  those  proceedings,  proceedings  in  a 
regular  suit  or  not,  Doorg  Beejoy  had  an 
opportunity  in  a  Court  competent  to  decide 
the  matter,  to  contest  as  against  the  mort- 
gagees all  questions  of  fact  necessary  to 
give  a  good  and  absolute  title  to  the 
mortgagees.  He  had  the  opportunity,  and 
was,  in  fact,  called  upon,  if  he  could,  to  show 
that  the  mortgagees  were  paid  ofif,  or  that 
the  mortgage  was  a  bad  one,  or  that  the  year 
of  grace  had  not  elapsed.  That  he  did  not 
do  this,  that  he  never  attempted  to  do  it,  bat 
that  on  the  contrary  he  admitted  every  one 
of  the  facts  at  the  date  of  the  ikrarnamah, 
is  clear  from  the  roobakaree ;  and  we  farther 
conclude  that  in  December,  he,  in  the  Court 
whose  roobakaree  we  are  referring  to,  ad- 
mitted that  at  that  time  the  money  was  not 
paid,  and  that  the  extension  of  the  year  of 
grace  had  elapsed  without  his  having  per- 
formed any  of  the  conditions  which  would 
have  saved  the  property  from  being  fore- 
closed. We  thus  think  that  the  declaration 
of  foreclosure  contained  in  that  roobakaree 
of  December  1809,  was  a  declaration  as  be- 
tween parties  who  had  appeared  before  the 
Court,  and  who  had  had  every  opportunity  rf 
establishing  such  facts  in  their  favor  as  would 
have  prevented  the  property  from  being  fore- 
closed, if  such  facts  could  have  been  estab- 
lished. 

Assuming  that  these  proceedings  in  Court 
are  not  equivalent  to  a  regular  suit,  it  is  nc- 
cessar)'  to  see  whether  the  decision  of  the 
Privy  Council  reported  in  Volume  V.  Week- 
ly Reporter,  Privy  Council  Rulings,  page  47i 
makes  them  a  nullity,  so  far  as  regardS  the 
validity    of    the    foreclosure.      The    Privy 
Council  in  that  case,  after  reciting  the  Regu- 
lations of  Bengal  which  bear  upon  the  mat- 
ter of  foreclosure  and  redemption,  say  as 
follows :  **  The  general  effect  of  these  Re- 
''  gulattons  is  that  if  any  thing  is  due  on 
"  the  mortgage,  and  the  mortgagor  makes 
"  an  insufficient  deposit,  and  i  fortiori  if  he 
"  makes  no  deposit  at  all,  the  right  of  rc- 
''  demption  is  gone  at  the  expiration  of  the 
"  year  of  grace.     The   title  of  the  mortga- 
"  gee,  however,  ^  not  even  then  complete. 
"  It  was  ruled  by  the  Circular  Order  of  the 
•*  22nd  of^July  1 8 13,  No.  37,  and  has  ever 
*•  since  been  settled  law,  that  the  function 


,868.]  Civil  THE   WEEKLY    REPORTER.  RuUugS.  ^     48 1 


"  Of  the  Judge  under  Regulation  XVII.  of  I  goes   to  show,  they  were    the   proceedings 

-  1806,   Section -8,   are   purely   mmisterial,    which  were  regularly  practised  in  the^jvi* 

-  and  that  a  mortgagee  after  havin-  done  all  Courts  antecedently  to  the  issuing  of  that 
"that  this  Regulation  required  to  be  done  in  order  for  the  purpose  of  determining  be- 
••  order  to  foreclose  the  mortgage  and  make  tween  parlies  the  relative  claims  of  rcdei»p. 
"  the  conditional  sale'absolute.  must  bring  a  tion  and  foreclosure.  It  thus  seems  that 
*'  regular  suit  to  recover  possession  if  he  is  even  if  this^  passage  of  the  Privy  Council  s 
-out  of  possession,  or  to  obtain  a  declara-    judgment  were  to  be  taken   as   Mr.  Allan 

-  lion  of  his  absolute  title  if  he  is  in  posses-  i  wishes  us  to  take  ii,  that  is,  as  an  authori- 
«    r      M  ^  tative   declaration   of   the   existing  law  and 

practice  of  the  Courts  of  Bengal  in  reference 
We    observe,    in    passing,   that   the    pas-    ^^  g^^g  ^^j.  redemption  and   foreclosure,  it 
sage   which   we    have   just   now   quoted    is    appears  from  the  express  words  of  the  Privy 
not  a  judicial  decision.     It  is  merely  a  stale-    Council   that   that   very    law    and    practice 
ment  of  the  law  and  practice,  preliminary,  i  ^^^^   ^^^^   july   \'6\i,   and  were,  therefore, 
no  doubt,  to  a  final  decision  in  the  case  be-    j^^^  necessarily  the  law  and  practice  which 
fore  the  Privy  Council,  but  in  no  way  neces-    obtained  antecedently  to  that  date. 
sar^"  to  that  decision.     Mr.  Allan  has,  how-        ^^^  K\\2in  further  contended,  as  we  under- 
ever,  referred  to  it  with  the  desire,  as    we    jjtood  him,  that,  in  the  absence  of  any  thing 
understand   his   argument,   of   making    out    ^^  ^^e  contrary,  it  must  be  considered  that 
that  the  proceedings  before  the  Court,  such    ^^e  Circular  Order  of  July  1813  was  declara- 
as  they  were,  in  March  1809,  followed  by    ^^j.^   ^f  ^^j^  previous  law  and  practice,  and 
the  roobakaree  of  December,  only  amount-  '  ^^<^  ^^e    institution  of   anything   new.     We 
ed  to  the  exercise  of  such  of  the  functions    ^q  ^q^  i^ink  that  we  ought  to  accept  that 
of  the  Judge  as  are  here  mentioned,  and  re-    suggestion.     We  think  that  we  ought  to  take 
ferred  to  as  being  purely  ministerial.     We    ^^jj^t  we  find  to  have  been  the  acts  of  Court 
think  that  Mr.  Allan  is  slightly  mistaken  in    ^^  having  been  properly  authorized  by  law 
his  argument.     In  referring  to  the  functions  ,  ^^^  practice,  unless  we  see  some  evidence  to 
of  the  Judge,  under  Section  8,  Regulation    ^^e  contrary.      We  are  therefore  of  opinion, 
XVII.  of  1806,  that  is,  to  the  functions  of    gyg^  having  regard  to  the  decision  passed 
the  Judge  relative  to  the  issuing  of  the  no-    ^y  the  Privy  Council  in  the  case  from  which 
tice,  the  Privy  Council  do  not  in  any  way  r6-    \   have    quoted,    that    the    proceedings    of 
fer  to  the  actions  of  the  Judge  of  such  a  nature    foreclosure,  which  took  place  in  1809,  were 
as  those  which  we  have  spoken  of,  and  which    sufficient   in  themselves   to  have  effected  a 
followed  the  lapse  of  the  year  of  grace,  not    foreclosure,  if  such  was  their  purpose.     We 
preceded  it.     In  truth,' what  took   place  in    have  already  said  that  we  think,  that  as  far 
March  1809,  and  December   1809,  had  no  |  as  regards  Doorg  Beejoy,  these  proceedings 
reference  to  the  Regulations  at  all  ;  and  if,    \^  ^^eir  terms  do  effect  such  a  foreclosure. 
as   is  probably  correct,  they  do  not  exactly    gut,   we   also  think,    from   the   very   words 
possess  the  character  of  a  regular  suit,  they  ,  of    the   written   statement  of  the    plaintiffs 
still  were  proceedings  in  which  each  party    \^    ^he    case,    to   which    we    have    already 
had  a  /air  opportunity  to  represent  his  case  ,  ^lore  than  once  referred,  that  the  actions  of 
before  the   Court;   and   the   final   decision  1  £)oorg  Beejoy  in    March    1809,  are    relied 
com^  to  was  a  decision  upon  the  merits  put    ^pon  in   this   case  as  being   actions  which 
forward   by   both    parlies.     It   is   worthy  of  ,  affected  the  whole  of  the  property,  that  is 
remark,  as  bearing  upon  this  point,  that  the  I  to  say,   Hurruck  Narains  interest    as   well 
Privy  Council   prefaced   their   judgment  in  |  as  Doorg  Beejoy's.     The  plaintiffs  say  that 
the  case  to  which  we  have  referred  by  say-    \^^  ikrarnamah  of  9th  March  1809  did  have 
ing  '*  that  it  is  desirable,  before  going  fur-  ,  ^he  effect  of  keeping  the   mortgage  of  the 
•'  tber,   to  stale  what  the   law   of    foreclo-    whole  of  the  properly  open.     That  was  the 
•*  sure,  as  established  by  the  Regulations  and    ikrarnamah,  as  we  have  already  said,  exe- 
•*  the  practice  of  the  Courts  of  Bengal,  is."    cuted  by  Doorg  Beejoy,  in  which  he  admit- 
Tbev  evidently  considered   proceedings   in  i  ^^^  knowledge  of  notice  of  foreclosure,  the 


foreclosure  to  be  matter  of  practice  as  well  as 
of  Regulation  law. 

Now,  the  proceedings  wifh  which  we  are 
concerned,  took  place  before  the  Circular 
Order  of  22nd  July  1813  was  isi^ed,  and, 


pendency  of  foreclosure-proceedings,  and  ask- 
ed for  time,  and  by  which  time  was  given. 
The  plaintiffs,  by  relying  upon  this  as  the 
foundation  of  their  claim  to  redeem,  do,  we 
think,  oblige  us  to  ccme  to  the  conclusion  that 


as  far  as  any  thing  we  have  heard  lo-day    Hurruck  Narain  at  that  lime  not  only  naa 
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notice  of  foreclosure,  but  that  he  accepted 
tbe  acts  of  Doorg  Beejo):  in  regard  to  the 
properly  and  the  matter  of  redemption  as 
being  acts  which  were  good  as  well  against 
hiqj^self  as  against  Doorg  Beejoy.     It  follows 
that  the  foreclosure  which  the  proceedings 
of   ibo9  effected,  although  in  name  made 
against  Doorg  Beejoy  alone,  was  operative 
also  to  bind  the  property  against  Hurruck 
Narain. 

This  disposes  of  the  case.  We  wish,  how- 
ever, to  add  that  we  think  that  the  second 
branch  of  Mr.  Gregory's  argument  would 
alone  have  been  sufficient  to  have' ensured 
success  to  his  client.  It  seems  to  us  impos- 
sible, on  the  written  statement  of  the  parties 
and  such  of  the  evidence  in  the  case  as  we 
have  had  a  glimpse  of,  to  resist  the  conclu- 
sion that  in  December  1809  the  predecessors 
of  the  defendants  were  allowed  to  take  posses- 
sion of  the  property  by  the  permission  of 
Hurruck  Narain  and  Doorg  Beejoy.  It  is  here 
necessary  that  we  should  refer  once  more 
to  the  judgment  of  the  Privy  Council. 
The  passage  which  we  have  already  quoted 
says  that,  in  order  to  foreclose  the  mortgage 
and  make  the  conditional  sale  absolute,  the 
mortgagee  must,  after  having  done  all  that 
this  Regulation  requires,  "  bring  a  regular 
"  suit  to  recover  possession,  if  he  is  out  of  pos- 
"  session ;  or  to  obtain  a  declaration  of  his  ab- 
"  solute  title,  if  he  is  in  possession." 

Now,  we  think  that  these  alternatives 
exhibit  two  cases  quite  distinct  from  the 
one  which  Mr.  Gregory  puis  before  us. 
We  think  that  the  words  refer  in  the  first 
alternative  to  the  mortgagee  being  out  of 
possession  as  mortgagee,  and  in  the  second 
alternative  to  his  being  in  possession  as 
mortgagee.  In  either  of  these  cases,  he  cannot 
alter  his  character  without  bringing  a 
suit,  or  taking  such  proceedings  as  would 
be  equivalent  to  a  suit  according  to  the 
practice  of  the  Court.  But  the  third  alternative 
which  Mr.  Gregory  puts  before  us  is  this, 
namely,  that  having  been  originally  a  mort- 
gagee out  of  possession,  he  has  been  put  into 
possession  by  the  act  and  permission  of  the 
mortgagor.  In  other  words,  inasmuch  as  a 
parol  contract  is  sufficient  in  this  country  to 
pass  immoveable  property,  he  has  really  ob- 
tained a  new  title,  altogetber  difFerent  from 
that  which  he  possessed  before  and  having  its 
foundation  in  the  act  of  the  parties  themselves 
when  they  put  him  into  possession.  On  the 
state  of  facts,  which  we  have  already  men- 
tioned, we  think  ft  is  almost  incontestable, 
having  regard  to  the  lapse  of  time  which  has 
occurred,  that  the  defendants  are  justified  in 


maintaining  that  the    mortgage-relalionihi{ 
was  put  an  end  10  by  the  act  of  the  tnortga^c 
themselves,  and  that  they,  the  defendants, 
rather  their  predecessors,  obtained  posaessic 
of,  and  absolute  right  to,  the  land  by 
delivery  at  the  hands  of  those  mortgagors. 

There  is  one  more  defence  to  this 
which  we  also  think  valid  as  regards  a 
tion  of  the  property.  In  the  suits  of  D< 
ber  1823  and  May  1824,  the  very  issue  wfaicj 
is  the  cardinal  issue  in  the  present 
was,  in  our  opinion,  raised  between 
parties  and  decided  by  a  competent  Coi 
although  it  then  only  related  to  a  portion 
the  lands  which  are  the  lands  in  suit.  Wi 
understand  from  the  explanation  which 
been  given  in  the  course  of  the  argument 
both  sides  that  these  suits  were  suits  br< 
by  the  present  defendant's  ancestors,  seeking 
to  recover  rent  from  the  present  plaintiffs' 
ancestors,  and  that  in  those  suits,  the  defend- 
ants resisted  the  plaintiff's  claim  on  tbe 
ground  that  the  lands  were  not  the  lands  of 
the  plainti£Fs,  but  belonged  to  them,  the  then 
defendants.  Consequently,  it  was  impossible 
for  the  Courts  to  proceed  to  a  decision  oo 
the  claim  of  the  plaintiffs  without  detennin- 
ing  the  issue  which  was  so  raised,  and  that 
issue  having  once  been  raised  between  the 
parties,  it  being  the  substantial  issue  in  the 
case,  and  determined  by  a  competent  Court 
which  had  full  power  as  between  the  parties 
to  determine  it,  it  is  not  now  open  to  those 
who  succeed  to  the  title  of  the  parties  in  that 
suit  to  again  re-open  it  in  reference  to  the 
same  subject  of  contest.  We  are  reminded 
that  we  omitted  to  mention  the  names  of  tbe 
villages  to  which  those  decrees  refer.  They 
are  an  8  annas  of  Mouzah  Bhyara  and  Moozah 
Bhugmanpore. 

I  Then,  with  regard  to  Rampore,  we  think  it 
is  quite  clear,  as  Rampore  was  certainly  not 
one  of  the  properties  which  were  mortgaged 
by  the  deeds  upon  which  the  plaintiffs  rely, 
they  can  have  no  right  under  those  deeds  to 
make  it  their  own  by  redeeming  it.  It  is 
not  necessary  that  we  should  express  any 
opinion  upon  the  character  of  the  suit  in 
which  the  ancestors. of  the  present  defend- 
ants succeeded  in  obtaining  a' decree  for  tbe 
possession  of  Rampore.  We  confine  ourselves 
to  the  remark  that  it  cannot,  in  our  opinion, 
be  made  the  subject  of  the  title  to  redeem 
which  the  plaintiffs  set  up  under  deeds  which 
undoubtedly  do  ^not  embrace  it,  or  in  any 
way  refer  to  it. 

To  recapitulate,   we  think  that  Rampore 
was  never  the  subject  of  the  mortgage  at 


1 868.] 


Civil 


THK  WEIKLT  REPORTER. 


Rulings. 


483 


[  all,  and  that  the  mortgage  which  did  exist 
j  over  other  properties  was  terminated  either 
by  complete  foreclosure  or  by  the  act  of  the 
plaintiffs'  predecessors  in  1 809.  The  plaintiffs' 
suit,  therefore,  in  our  judgment,  fails  entire- 
ly and  ought  to  be  dismissed.  This  appeal 
Is,  therefore,  dismissed  with  costs. 


The  19th  December  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Registration  —  Remedy  for  refusal  —  Section 

84,  Act  XX.,  1866. 

Case  No.  1422  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  i8th 
February  1868,  reversing  a  decision  of 
the  Sudder  Ameen  of  that  District y  dated 
the  igth  July  t86y. 

Toolsee  Sahoo  and  others  (Plaintiffs), 

AppellaniSy 

versus 

Mobadeo  Doss  and  another  (Defendants), 

Respondents. 

Mr.  R.  E.  Twidale  for  Appellants. 

Mr.  C.  Gregory  for  Respondents. 

Where  a  Registrar  refuses  to  reg^'ster  an  instrument, 
the  remedy  is  by  a  petition  to  the  Judge  under  Section 
84,  Act  XX.  of  1S66,  a  regular  suit  to  enforce  registration 
does  not  lie. 

Kemp,  J. — This  was  a  suit  to  enforce 
registration  of  a  deed  being  a  ticca  pottah, 
which  the  defendant  before  the  Registrar  of 
Deeds  denied  the  execution  of.  The 
Judge  held  that  the  suit  would  not  lie,  inas- 
much as  Act  XVI.  of  1864  had  been  repealed 
by  Act  XX.  of  1866,  and  that  Section  15 
of  the  former  Act,  under  ^hich  a  suit  may 
be  brought  to  enforce  registratiouy^had  been 
re-placed  by  Section  84  of  the  latter  Act,  in 


which  Section  the  course  Is  laid  down  which 
ought  to  be  pursued  when  a  Registrar  re- 
fuses to  register  a  document  the  registration 
of  which  is  compulsory.  The  suit  of  the 
plaintiff  was,  therefore,  dismissed  with  costs. 

The  decision  of  this  appeal  was  postponed 
for  the  decision  of  a  Full  Bench  in  a  case  refer- 
red by  this  Bench.  That  decision*  has  now 
been  received.  Although  the  point  for  de- 
cision in  this  case  has  not  been  distinctly 
decided  by  the  Full  Bench,  inasmuch  as 
the  point  referred  to  them  was  a  different 
one,  still  from  the  remarks  of  some  of  the 
learned  Judges  who  formed  the  Full  Bench 
we  think  it  may  be  gathered  that  al- 
though the  point  was  not  actually  before 
them,  they  were  of  opinion  that  a  regular  suit 
to  enforce  registration,  the  party  having 
neglected  to  pursue  the  steps  laid  down  in 
Section  84  of  Act  XX.  of  1866,  would  not 
lie. 

Under  the  former  Act,  Act  XVI.  of 
1864,  and  under  Section  15  of  that  Act,  if 
a  District  Registrar  or  a  Deputy  Registrar 
refused  to  register  an  instrument,  it  was 
lawful  for  any  person  interested  to  institute 
a.  regular  suit  to  establish  his  right  to  have 
such  instrument  registered;  but  the  provi- 
sions of  this  Section  of  the  older  law  are 
omitted  in  the  latter  law,  namely,  Act  XX. 
of  1866,  and  from  the  report  of  the  Select 
Committee  of  the  Council  of  the  Governor- 
General  of  India  upoii  the  latter  law,  it  is 
clear  that  the  Legislature  intentionally  abol- 
ished the  regular  suit  which,  under  Section 
15  of  the  former  law,  a  party,  whose  deed 
the  Registrar  had  refused  to  register,  could 
bring  to  establish  his  right  to  have  such  in- 
strument registered,  for  in  paragraph  16  of 
the  Report  of  the  said  Committee,  the  follow- 
ing passage  occurs :  "  Sections  82,  83,  and 
**84  made  plainer  the  remedy  for  refusing 
''  to  register ;  Section  83  abolishes  the  propos- 
''ed  regular  suit  and  substitutes  an  appli- 
"  cation  to  the  Court  by  a  petition."  From 
this  it  is  clear  that  in  the  first  draft  of  Act  • 
XX.  of  1866,  it  was  proposed  to  make  it 
lawful  for  any  person  interested  to  institute 
a  regular  suit,  and  this  privilege  was,  there- 
fore, intentionally  withdrawn  when  the  bill 
was  passing  through  the  Select  Committees* 

In  the  present  case,  the  plaintiff  having 
neglected  to  avail  himself  of  the  remedy  which 
the  law  gave  him  under  Section  84,  has 
only  himself  to  blame.  We  may  also  observe 
that,  as  remarked  by  the  learned  Chief  Jus- 


*  See  iufra.  Full  Bench  Rulings,  p.  51. 
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lice  in  the  decision  of  the  Full  Bench  above 
ftlluded  to,  a  purchaser  or  lessee,  as  the  pre- 
sent plaintiff  is,  can  always  protect  himself, 
and  if  he  does  not,  it  is  his  own  fault.  He 
should  take  care  before  he  pays  his  purchase- 
money— or  as  in  this  instrument,  advances 
money  on  a  zur-i-peshgee  lease — to  get  the 
deed  registered,  or  to  obtain  an 'authenticated 
power-of-attorney  from  the  vendor  or  lessor 
authorizing  some  one  in  whom  the  purchaser 
or  lessee  has  confidence  to  register  the  deed 
or  lease  as  agent  of  the  vendor  or  lessee. 

We  are,  therefore,  of  opinion  that  the 
Judge  was  right  in  law  in  holding  that  the 
suit  of  the  plaintiff  would  not  lie. 

We  dismiss  the  special  appeal  with  costs, 
bearing  interest. 

Jacksoriy  J, — In  the  decision  which  I  re- 
corded on  the  occasion  of  the  former  suit 
which  has  been  referred  to  by  my  learned 
colleague,  and  which  was  subsequently  decid- 
ed by  a  Full  Bench  of  this  Court,  1  stated 
my  opinion  that  the  right  to  bring  a  separate 
suit  to  enforce  registration  had  not  been 
taken    away    by    Act  XX.   of   1866.    The 

Judges  who  decided  the  Full  Bench  suit 
ave  nearly  all  stated  their  opinion  that 
that  power  to  bring  a  suit  no  longer  exists, 
and  therefore  I  do  not  press  that  opinion  any 
longer.  In  addition  to  that,  it  would  appear 
very  distinctly,  from  what  we  have  since  eli- 
cited on  examination  of  the  report  of  the 
Select  Committee  of  the  Legislature  which 
passed  this  law,  that  the  Legislature  did  in- 
tend to  abolish,  and  did  abolish  in  fact,  the 
power  to  bring  a  separate  suit.  In  the  Draft 
Act  which  was  originally  published,  there 
was  a  distinct  Section  which  stated  that  a 
person  who  had  failed  in  obtaining  registry 
could  -bring  a  regular  suit,  and  it  was  dis- 
tinctly declared  in  that  Section  that,  for  the 
purposes  of  that  suit,  the  unregistered  deed 
might  be  received  in  evidence.  The  Select 
Committee  deliberately  altered  that  Section 
and  substituted  in  its  place  the  procedure  by 
petition.  I  think  it  would  have  been  better 
had  it  been  distinctly  stated  in  the  Act  that 
the  power  to  bring  a  suit  was  abolished. 
I  think  that  many  people  may  be  misled 
by  its  not  having  been  so  distinctly  stated. 
\  think  that  the  plaintiff  iii  this  ca.se  has 
certainly  been  misled  by  it.  However  that 
may  be^  as  it  is  for  this  Court  to  carry  out 
the  law  as  it  has  been  ])assed,  if  the  plaintiff 
has  made  a  mistake  the  Court  cannot  assist 
him.  The  plaintiff's  remedy  was  by  petition 
to  the  Judge  and  not  by  a  civil  suit. 
The  civil  suit  must,  therefore,  be  dismissed. 


The  2ist  December  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges, 

Disappearance  of  a  Hindoo  —  Presumption  of 
death  —  Succession. 

Case  No.  1869  of  1868. 

Special  Appeal  from  a  decision  passed  h 
the  Additional  Judge  of  Jessore^  dated 
the  ^th  March  1868,  reversing  a  decision 
of  the  S udder  Ameen  of  that  District^ 
dated  the  2nd  October  1866. 

Junmajoy  ^lojoomdar  (Plaintiff),  Appellant, 

versus 

Keshub  Laul  Ghose  (Defendant), 
Respondent, 

• 

Mr,  R,  E,  Twidale  and  Baboo  Bhcwanee 
Churn  Dutt  for  Appellant. 

Mr.  J.  S.  Rochfort  and  Baboos  Romanath 
Rose  and  Mohendro  ImU  Shome  for  Re- 
spondent. 

When  a  Hindoo  disappears  and  is  not  heard  of  for  t 
leng^th  of  time,  no  right  accrues  to  any  person  as  his 
heir  until  after  the  expiry  of  12  years  from  the  date  on 
which  he  was  last  heard  of. 

Macpherson,  J. — We  think  the  judgment 
of  the  Lower  Appellate  Court  is  right,  and  this 
appeal  ought  to  be  dismissed.  As  the  case 
is  placed  before  us,  the  real  contest  is  as  to 
the  right  of  succession  to  one  Gora  Chand. 
This  Gora  Chand,  it  is  found  by  the  Lower 
Appellate  Court,  disappeared  about  the  year 
1258,  and  has  not  since  been  heard  of.  A 
grandson,  Punchanun.  and  Umbica,  the  widow 
of  a  ileceased  «Dn,  having  both  died,  the 
respondent  Keshub  Laul  Ghose  contends 
that  he,  as  the  next  heir  of  Gora  Chand,  at 
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the  time  of  expiry  of  la  years  from  the  date 
of  Gora  Ch'and's  disappearance,  is  entitled  to 
possession  of  the  property  which  is  the  sub- 
ject of  the  present  suit.  The  Lower  Court 
has  found,  as  a  fact,  that  Punchairun  died  in 
Srabun  or  Bhadur  1270;  that  Umbica  died 
in  April  of  the  same  year ;  and  that  both  of 
them  died  within  12  years  of  the  date  of 
Gora  Chand's  disappearance. 

The  plaintiff  in  this  suit  claims  under  a 
mortgage  from  Punchanun  ;  but  the  respond- 
ent Keshub  Laul  contends  that  as  Pun- 
chanun, if  he  did  mortgage  the  property,  did 
so  within  12  years  of  Gora  Chand's  disap- 
pearance, he  did  it  before  any  right  accrued 
to  him  and  at  a  'time  when  he  could  not  deal 
with  the  property,  and  that,  therefore,  the 
mortgage  does  not  affect  or  interfere  with 
the  rights  of  Keshub  Laul  as  the  next  heir 
of  Gora  Chand.  The  question  is  whether, 
Mrhen  a  Hindoo  disappears,  and  is  not  heard 
of  for  a  length  of  time,  any  person  can  suc- 
ceed to  or  take  any  interest  in  his  property 
as  heir,  until  after  the  expiry  of  1 2  years  from 
the  date  on  which  he  was  last  heard  of. 

We  think  that  no  right  accrues  to  any  per- 
son as  heir  to  the  person  disappearing  until 
the  12  years  have  been  completed.  There 
is  not  much  authority  on  the  subject;  but 
this  appears  to  be  the  opinion  of  such  writ- 
ers as  have  touched  upon  the  point.  In  the 
course  of  the  argument,  we  have  been  referred 
to  Macnaghten's  Hindoo  Law,  Volume  II., 
page  9;  a  case  reported  in  Sir  Hyde  Kast's 
Notes  and  to  be  found  in  Morley's  Digest, 
page  152;  another  case  in  Select  Reports, 
Volume  111.,  page  29;  Strange 's  Hindoo  Law, 
Volume  I.,  page  853  ;  Vyavastha  Durpana  by 
Baboo  Shama  Churn  Sircar,  pages  10  and 
1 1 ;  and  an  unreported  case.  Regular  Appeal 
No.  46  of  1868,  decided  by  a  Division  Court 
(Loch  and  Glover,  J  J.)  on  the  3rd  Decem- 
ber 4868. 

Being  of  the  opinion  which  we  have  ex- 
pressed, we  think  the  judgment  of  the  Lower 
Appellate  Court  is  substantially  right. 

It  has  been  further  urged  in  special  appeal 
that  the  plaintiff  is  entitled  to  a  decree  on  the 
ground  that  Gora  Chand  became  a  Byragee 
before  or  when  he  disappeared  ;  but  that  was 
not  one  of  the  issues  raised  in  the  first  Court, 
nor  was  it  a  part  of  the  case  as  originally 
made  by  the  plaintiff ;  and  further,  the  Lower 
Appellate  Court  finds  as  a  fact  that  it  is  not 
proved  that  Gora  Chand  l^came  a  Byragee. 
We,  therefore,  think  that  on  this  ground  also 
the  special  appellant  fails,  and  tl^t  this  ap- 
peal should  be  dismissed  with  costs. 


The  2ist  December  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 
•  Judges.  • 

Procedure — Execution—  Suit — Wrongful  pay- 
ment by  order  of  Court 

Case  No.  2471  of  i8<58. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  ^4-PergunnahSy  dated  the 
^th  June  1868 y  affirming  a  decision  of  the 
2nd  Subordinate  Judge  of  that  District, 
dated  the  joth  December  /86y. 

Omanath  Roy  Chowdhry  (one  of  the 
Defendants),  Appellant^ 

versus 

Suroop  Chunder  Bose  (Plaintiff),  Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Motee  Lall 
Mookerjee  for  Appellant. 

Baboo  Chunder  Mad  hub  Ghose  for 
Respondent. 

A  question  already  decided  by  a  Court  of  special 
jurisdiction  cannot  be  tried  again  in  course  of  executing 
the  decree  passed  by  that  Court. 

Money  paid  over  at  the  instance  of  a  judgment  credit- 
or under  a  wrongful  order  of  Court  may  be  recovered 
by  means  of  a  suit  in  the  Civil  Court. 

Phear,  J. — We  think  that  the  Lower^Ap- 
pellate  Court  is  quite  correct  in  its  view  of 
the  law.  Indeed,  if  we  held  otherwise,  we 
should  be  holding  that  a  question'  which 
had  already  been  decided  by  a  Court  of  spe- 
cial jurisdiction  could  nevertheless  in  the 
course  of  executing  the  decree  passed  by 
that  Court  be  tried  over  again,  and  the  de- 
cision then  come  to  be  reviewed  in  the 
Civil  Court.  After  the  decree  for  arrears  of 
rent  was  passed  by  the  Deputy  Collector 
against  Koylash,  all  that  remained  for  the 
Deputy  Collector's  Court  to  do  was  to  exe- 
cute tne  decree  against  Koylash,  and  that 
Court  had  no  jurisdiction  to  execute  the 
decree  as  if  it  had  been  passed  against  some 
other  person. 

It  seems  to  us  that  there  is  also  another 
ground  upon  which  the  judgment  of  Uie 
Court  below  can  be  supported,  namely,  that 
even  had  this  decree  of  the  Deputy  Collector 
been  passed  against  Suroop  Chunder  himself, 
the  order  made  by  the  Deputy  Collector 
for  the  payment  of  money  into  Court,  and 
the  subsequent  payment  of  that  money  over 
to    the  judgment- creditor  would   not   have 
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been  warranted  by  law.  It,  therefore,  appears 
to  us  to  follow  that  the  money  which  had 
been  thus  paid  over  at  the  instance  of  the 
judgment-creditor  under  a  wrongful  order  of 
th^Court  might  be  recovered  by  the  person 
from  whom  it  was  extorted,  by  means  of  a 
suit  in  the  Civil  Court.  We  think  that  this 
appeal  must  be  dismissed  with  costs. 


The  2 1  st  December  1868. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

Mesne  profits— Res  adjudicata. 

Case  No.  140  of  1868. 

Regular  Appeal  from  a  decision  parsed  by 
the  Subordinate  Judge  of  Gya^  dated  the 
24th  March  1868. 

Byjnath  Pershad  (Plaintiff), 
Appellant, 

versus 

Badhoo  Singh  and  others  (Defendants), 
Respondents, 

Mr.  R,  T.  Allan  for  Appellant. 

Baboos    Onookool   Chunder   Mookerjee    and 
Nil  Madhub  Sein  for  Respondents. 

In  a  suit  for  possession  wassilat  was  not  treated  as  one 
of  the  matters  in  issue,  and  the  ri^ht  to  recover  it  was 
'not  decided  one  way  or  other,  altnoug^h  the  plaint  con- 
tained a  prayer  for  wassilat:  Held  that  the  question 
of  wassilat  could  not  be  regarded  as  a  cause  of  action 
"  heard  and  determined  "  in  that  suit  within  the  mean- 
ing" of  Section  2,  A<51  VII.,  1859. 

Where  the  amount  of  mesne-profits  canjiot  be  ascer- 
tained till  after  the  end  of  the  year,  the  cause  of  action 
does  not  arise  until  the  end  of  the  year. 

Parties  in  possession  are  liable  for  wassilat  to  the 
legal  owners  whom  they  keep  out  of  possession,  even 
though  there  was  no  mala  fides  on  their  part. 

Macpherson,  J, — This  is  a  suit  for 
wassilat. 

The  respondents  take  the  objection  that 
the  suit  is  bad  under  Section  2  of  Aft  VIII. 
of  1859,  and  ought  to  be  dismissed  altoge- 
ther, upon  the  ground  that  in  the  plaint 
which  was  filed  in  the  suit,  under  which  the 
appellant  obtained  possession  of  the  proper- 
ly, the  mesne-profits  of  which  he  now  claims, 
there  was  a  prayer  for  wassilat.  It  is  con- 
tended that,  as  the  plaint  in  the  former  suit 
asked  for  wassilat,  and  the  decree  gave  only 
possession  and  did  not  allude  in  any  way  to 
the  prayer  for  wassilat,  it  must  be  taken 
that,    as  regards  the  latter,  that  suit   was 


dismissed.  It  should  be  added  that  die 
appellant  having  been  declared  by  the  High 
Court  to  be  entitled  to  a  decree  for  posses- 
sion, he  subsequently  applied  for  a  review  of 
judgment  and  that,  at  the  hearing  of  the  ap- 
plication for  review  (but  not  in  the  written 
grounds  which  were  filed  in  support  of  the 
application),  it  was  urged  that  the  qaestJon 
of  wassilat  ought  to  have  been  disposed  of.  | 
The  High  Court  expressed  an  opinion  that 
it  was  too  late  then  to  enter  into  any  qaestioa 
of  wassilat,  and  that,  if  there  was  znj  such 
defect  as  alleged,  the  appellant  might  (if  so 
advised)  apply  to  the  Court  of  first  instance. 
The  appellant  did,  therefore,  apply  (by  peti- 
tion in  the  course  of  proceedings  which  were 
taken  for  executing  the  decree)  to  the  Lower 
Court ;  but  that  Court  held  that  the  applica- 
tion ought  to  be  made  by  way  of  review  oi 
the  original  judgment,  and  not  by  a  mere  sum- 
mary petition.  No  further  step  was  taken 
in  the  matter  until  the  present  suit  was  in- 
stituted. 

We  find  that  no  allusion  to  the  question  of 
wassilat  was  ever  made  by  any  of  the  parties 
or  by  the  Court,  save  and  except  the  mention 
of  it  in  the  plaint,  and  what  passed  on  the 
application  made  to  the  High  Court  for  re- 
view, and  subsequently  before  the  Judge  ot 
the  Zillah.  Wassilat  was  never  treated'  as 
one  of  the  matters  at  issue  in  the  suit,  and 
the  right  to  recover  it  has  not  been  decided 
one  way  or  other  by  any  Court.  Under  the 
circumstances,  we  think  it  impossible  to  say 
that  the  cause  of  action  in  the  present  suit 
is  one  which  has  been ''  heard  and  determin- 
ed "  in  a  former  suit  within  the  meaning  of 
Section  2  of  Act  VIII. of  1859;  and,  there- 
fore, we  see  no  reason  why  the  Court  should 
not  take  cognizance  of  the  present  suit. 

On  the  merits,  it  appears  to  us  that  the 
appellant  is  entitled  to  succeed  on  the  second 
ground  of  appeal  stated  in  his  writteif  me- 
morandum of  appeal,  but  upon  no  other 
ground.  We  think  the  claim  for  mesne-pro- 
Hts-for  the  year  1268  is  not  barred  by  limit- 
ation, because  the  amount  of  the  mesne-pro- 
fits for  that  year  could  not  be  ascertained 
until  after  the  end  of  that  year,  and,  there- 
fore, there  was  no  cause  of  action  until  the 
end  of  the  year,  which  is  within  six  years 
from  the  date  of  the  institution  of  the  present 
suit. 

In  other  respects,  the  decision  of  the 
Lower  Court  is  ri^ht.  The  amount  of  wassi- 
lat has  been  assessed  upon  the  proper  prin- 
ciple ;  and  the  Court  was,  in  our  opinion, 
right  in  adopting  the  rate  at  which  die  ap- 
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pellant  had  himself  granted  a  ^icca  lease  of 
his  share  id  Norool  Hossein,  rather  than  the 
higher  rates  spoken  to  by  the  putwaree, 
whose  evidence  is. (as  the  Lower  Court  has 
held)  very  unsatisfactory,  and  not  such  as 
we  are  prepared  to  act  upon. 

For  the  respondents  it  has  been  contend- 
ed that,  as  there  was  no  mala-fides  on  their 
part,  they  are  not  liable  for  wassilat.  But 
there  is  no  possible  doubt  (indeed,  the  point 
IS  not  arguable),  that,  having  been  in  posses- 
sion, as  ihey  admit  they  were,  they  are  lia- 
ble now  to  make  good  to  the  plaintiff  the 
loss  which  he  has  sustained  by  being  kept 
out  of  possession. 

The  decree  will  be  amended  by  giving  the 
appellant  wassilat  for  1268,  in  addition  to 
that  allowed  to  him  by  the  Lower  Court. 

We  shall  make  no  order  as  to  the  costs  of 
this  appeal. 


The  22nd  December  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Partitioii — Possession— Collusion  on  part  of  co- 
sharer— Preparation  of  decrees. 

Case- No.  1978  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  27th 
April  186S,  affirming  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  2nd 
May  1867. 

Rustam  Ally  (Defendant),  Appellant, 

versus 

Ameer  Ally  Soudagur  (Plaintiff), 
Respondent, 

Baboo  Rajendronath  Bose  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 


In  a  suit  to  recover  possession  of  a  specified  share 
of  land,  plaintiff  charged  defendant  No«i,  who  was 
•oiotly  interested  with  him  in  the  land,  with  being  in 


collusion  with  the  other  defendants,  and  complained 
that  they  had  ousted  him  from  his  share,  and.asked  ffr 
partition  of  the  land  and  possession  of  his  share.  It 
having  been  found  that  plaintiff  was  entitled  to  a  small 
portion  only  of  the  share  he  claimed,  it  was  held^hat 
he  was  not  entitled  in  this  suit  to  have  a  partition  at 
all ;  but  that,  as  his  co-sharer  was  in  collusion  with  the 
other  defendants,  plaintiff  was  entitled  to  relief  by  a 
decree  awarding  him  joint  possession  with  defendant 
No.  I  of  the  portion  to  which  they  were  entitled. 

The    duty    of    Judges    in    seeing    that  decrees  are 
properly  drawn  up  pointed  out. 

Peacock,  C.  J, — The  plaintiff  in  this 
case  charges  that  he  is  entitled  to  a  share 
of  certain  lands  comprising  in  round  numbers 
123  droons;  but  it  was  found  that  of  that 
quantity  of  land  he  was  only  entitled  to  a 
share  in  2  droons  and  4  kanees,  of  which  the 
boundaries  are  pointed  out  in  the  judgment 
of  the  Judge.  He  charges  that  the  defend- 
ant No.  I  is  in  collusion  with  the  other  defend- 
ants, and  that  they  have  ousted  the  plaint- 
iff from  his  share,  and  he  asks  to  have  par* 
tition  in  a  particular  fortn  of  the  lands  in 
which  he  is  entitled  to  a  share,  and  to  re- 
cover possession  of  his  share,  when  divided, 
from  all  the  defendants.  It  has  been  correct- 
ly held  that  he  is  not  entitled  to  have  the 
partition  in  the  form  in  which  he  asks,  and 
consequently,  that  he  is  not  entitled  in  this 
suit  to  have  a  partition  at  all.  But  it  has 
been  found  that  he  is  entitled  jointly  with 
defendant  No.  i  to  the  2  droons  4  kanees. 
The  question  is,  ought  his  suit  to  be  dismiss- 
ed or  ought  he  to  obtain  any  relief  .^ . 

He  is  not  entitled  to  partition ;  but,  if  the 
defendant  No.  i  were  not  in  collusion  with 
the  other  defendants,  and  the  other  defendants 
had  ousted  him,  as  well  as  the  plaintiff,  from 
possession  of  the  land  in  which  the  plaintiff 
and  he  are  jointly  interested,  he  and  the 
defendant  No.  1  might  have  maintained  a 
suit  against  the  other  defendants  to  recover 
possession  of  that  to  which  they  were  jointly 
entitled.  But  the  defendant  No.  i,  being 
in  collusion  with  the  other  defendants  and 
holding  possession  with  others,  will  not  vo- 
luntarily become  a  party  to  the  suit  as 
plaintiff.  The  plaintiff  is,  therefore,  entitled 
to  make  him  a  party  to  the  suit  as  defendant, 
and  to  obtain  the  same  relief  which  ke 
would  have  obtained  if  defendant  No.  i  had 
been  a  co-plaintiff.  If  defendant  No.  i  had 
been  a  co-plaintiff,  there  would  have  been  a 
decree  that  the  two  joint  plaintiffs  should 
recover  possession  of  their  land  against  the 
other  defendants.  The  relief,  therefore,  which 
the  Judge  has  given  to  the  plaintiff  is  sub* 
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stantially  correct,  viz.,  that  he  recover  pos- 
siission  from  the  defendants  of  the  2  droons 
and  4  kanees  to  be  held  jointly  with  the 
defendant  No.  i. 

The  decree  of  the  Judge  is  very  inaccu- 
rately drawn  up ;  for  he  merely  recites  the 
grounds  of  appeal  and  limits  the  decree  of 
the  Lower  Court  to  that  extent,  that  is,  to  the 
extent  mentioned  in  the  grounds  of  appeal ; 
whereas,  the  extent  to  which  he  ought  to  have 
limited  it,  according  to  his  judgment,  should 
have  been  to  the  extent  that  the  plaintiff 
should  recover  2  droons  4  kanees  of  the  ori- 
ginal talook  Dropo  Chowdry,  as  described  in 
the  judgment  of  the  Judge,  to  be  held  by 
the  plaintlfl  and  the  defendant  No.  i  as  a 
joint  talook;  and  that  is  the  decree  which 
ought  to  be  made. 

I  have  often  remarked  very  great  want 
of  care  on  the  part  of  Judges  and'of  Subordi- 
nate Judges  in  seeing  that  their  decrees  are 
drawn  up  in  accordance  with  theirjudgments ; 
and  it  appears  10  me  to  be  of  very  great  im- 
portance that  the  Judges  should  see  that  the 
decrees  which  they  record  are  so  drawn  up, 
and  that  they  are  drawn  up  in  such  a  manner 
that  they  can  be  understood  in  the  execution- 
department.  The  decree  is  the  thing  to  be 
executed.  The  judgment  is  merely  a  record 
of  the  reasons  on  which  the  decree  is  passed. 

The  decree  must  be  amended  in  the  man- 
ner in  which  I  have  stated ;  and  as  that  is 
substantially  in  conformity  with  the  judg- 
ment of  the  Judge,  and  as  ihe  contention  of 
the  appellant  is  that  the  suit  ought  to  have 
been  wholly  dismissed,  it  appears  to  me  that 
he  ought  to  pay  the  costs  of  the  appeal. 

Jackson,  y, — I  concur  in  thinking  that 
the  portion  of  the  plaint  which  asks  for 
possession  as  against  the  defendants  gener- 
ally is  separable  from  that  portion  of  it 
which  asks  for  partition  in  a  specified  form 
against  the  defendant  No.  i,  and  that  con- 
sequently it  was  not  necessary  under  the 
circumstances  to  dismiss  the  entire  suit. 

The  defect  in  drawing  up  the  decree  on 
which  the  Chief  Justice  has  remarked  is 
one  .which  is  of  too  frequent  occurrence.  If 
the  Judge  had  taken  the  trouble  to  peruse 
tbe  decree  which  he  signed,  he  would  have 
seen  that  the  officer  who  prepared  it  had 
saved  himself  all  mental  labor  by  tacking 
the  ordering  portion  of  the  judgment  to  the 
grounds  contained  in  the  memorandum  of  ap- 
peal. As,  however,  that  ordering  portion 
referred  to  the  previous  part  of  the  judgment, 
the  result  of  course  was  that  the  decree  was 


unintelligible  and  incapable  of  execittioii. 
There  was  no  reason,  however,  Because  the 
officer  had  neglected  his  duty,  that  his 
neglect  should  pass  unnoticed  by  the  Judge. 
This  Court  has  frequently  called  the  at- 
tention of  the  subordinate  Courts  to  tbe 
necessity  of  drawing  up  decrees  wiih  sucfc 
precision  and  conformity  to  the  Code  of 
Civil  Procedure  that  decrees  shall  be  capa- 
ble of  execution  when  taken  singly,  and 
that  it  shall  not  be  necessary  for  tbe  purpose 
of  execution  to  refer  to  the  entire  record. 
It  was  in  view  of  this  very  imperfectioa 
that  the  recent  order  was  issued  by  which 
the  Lower  Courts  were  directed  to  obtain 
the  signatures  of  the  vakeels  of  both  sides 
to  the  decrees  when  drawn  up,  and  before 
the  decree  was  signed  by  the  Judge.  Judges 
cannot  be  too  attentive  to  this  portion  d 
their  duties,  because  from  the  inaccurate  way 
in  which  decrees  are  constantly  drawn,  par- 
ties are  afterwards  put  to  much  unnecessary 
trouble  and  expense,  and  the  time  of  the 
Courts  themselves,  both  inferior  and  supe- 
rior, is  unnecessarily  wasted. 


The  22nd  December  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Hindoo   law— Betrothed  daughter— Streedhna 

— Succession. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Ojficiating  Subordinate  Judge  of 
Rung  pore,  dated  the  igth  September  iSby, 

Case  No.  8  of  1868. 

Sreeiiath  Gangooly  and  others  (Defendants), 

Appellants, 

versus 

Surbo  Mongola  Debia  (Plaintiff),  Rcspofuiint. 

Baboo s  Onookool  Chunder  Mookerjee,  Srti- 
nath  Doss,  and  Kishen  Dyal  Roy  for  Ap- 
pellants. 

Baboo  Ashootosh  Chatterjee  for  Respondent. 

And  the  cross-appeal  No.  13  of  1868. 

Under  the  Hindoo  Law,  a  betrothed  dau^ter  floes 
not  inherit  her  mother's  streedhuny  or  any  part  of  it. 

When  a  woman's  separate  property  has  once  devolved 
as  stri'cdhun  upon  an  heir,  it  no  longer  devolves  a* 
streedhun,  but  according  to  the  ordinary  rules  of  Hin- 
doo Law. 

Jackso ;/,  ^.— i^oth  these  appeals  are  from 
the  decision  of  the  Principal  Sudder  Ameen 
of  Rungpore  in  a  suit  brought  by  Surbo 
Mongola  Debia   against   Sreenath  Guago* 
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paddeah  and  others.     Surbo  Mongola  De- 
bia  sued  to  recover  possession  of  10  differ- 
ent properties,  alleging  that  these  were  sine- 
dhun  belonging  to  her  mother,  Doorga  Moitee 
Debia,  and  that  she,  as  heiress  of  her  mother, 
was  entitled   to  them  in  preference  to  her 
brothers,  the  defendants     She  alleged  that, 
since  the  death  of  her  mother  Doorga  Monee, 
she  had  lived  in  commensality  with  her  bro- 
thers as  a  joint  Hindoo  family;  aiid  that,  in 
the  month  of  Bysack  1273,  a  dispute  had 
arisen  between  her  and  her  brothers  regard- 
ing a  sum  of  money  which  she  wanted  out 
of  the  profits  of  the  estate,  and  which  they 
refused  to  give,  and  on  this  account  a  quarrel 
had  arisen ;  the  plaintiff  had  been  dispossessed, 
and  preferred  this  suit.    The  defendants  al- 
lege  that  the  plaintiff  had  no  right  or  title 
whatever  in  any  one  of  these  properties. 

The  Principal  Sudder  Ameen  of  Rung- 
pore  has  given  a  very  careful  decision  in  the 
case.  His  conclusion  is  that  the  plaintiff  is 
entitled  to  a  portion  of  her  claim,  but  not  to 
the  remainder.  From  his  decision  these  two 
appeals  have  been  preferred,  and  they,  m  fact, 
open  out  the  whole  case.  The  plaintiff  ap- 
peals against  that  portion  of  her  claim  which 
has  been  rejected ;  the  defendants  appeal 
against  that  portion  of  the  claim  which  has 
been  decreed,  and  they  urge  again,  both  that 
limitation  bars  the  claim,  and  that  they  are 
entitled  to  the  property  upon  the  merits. 

The  first  property,  property  No.  i,  which 
is  at  issue,  was  a  certain  estate  which  it  ap- 
pears to  be  admitted  was  given  by  Sowda- 
seeb  Roy,  the  father  of  Doorga  Monee,  by  a 
verbal  will  which  was  carried  into  effect  by 
his  widow  after  his  death,  and  under  which 
the  estate  was  made  over  as  stretdhun  to 
Doorga  Monee.  As  regards  this  property, 
the  Principal  Sudder  Ameen  has  dismissed 
the  nlaintiff's  suit,  on  the  ground  that,  in  the 
deed  which  made  over  this  property,  it  was 
distinctly  stated  that  it  was  given  to  Doorga 
Monee,  and  after  her  to  her  sons  and  grand- 
sons We  are  of  opinion  that  the  grounds 
sriven  by  the  Principal  Sudder  Ameen  are 
^ood  We  think  that  the  deed  is  the  best  evi- 
Hence  of  the  intention  of  the  donor  It  is  a 
verv  old  document,  and  one  which  has  been 
acted  upon  for  a  great  many  years. 

As  regards  properties  Nos.  2  and  3,  these 
seem  to  have  been  made  overtoDoorga  Monee, 
the  plaintiffs  mother,  as  streedhun  in  conse- 
quence of  the  adoption  ofja  son  by  her  mo- 
ther, Bimolah  Debia.  It  was  agreed  on  that 
occasion  that  a  certain  amount  «>f  property 
should  be  set  aside  for  Doorga  Monee.  and  a 
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certain  income  should  be  secured  to  her,  and 
these  properties  were  purchased  to  secufe 
that  income.  The  question  as  regards  these 
properties  turns  partly  on  a  question  of  fact, 
and  partly  on  a  question  of  law.  • 

First,  what  are  the  facts  as  regards  the  state 
of  the  family  on  the  death  of  Doorga  Monee } 
The  plaintiff  states  that,  on  the  death  of  her 
mother,  she  was  the  sole  maiden  daughter 
surviving.     The  defeuviants  allege  that  she 
was  not  at  that  time  a  maiden  daughter,  but 
a  betrothed  daughter;  that  Doorga   Monee 
died  very  shortly  after  having  given  birth 
to  another  girl   who  was  the  sole  maiden 
daughter  who  survived  her  mother,  and  who 
appears  to  have  survived  her  but  for  a  few 
davs.     Upon  these  questions  of  fact,  after 
hearing   the  evidence,   we  are  inclined  to 
agree  wiih  the  Principal  Sudder  Ameen  that 
Doorga  Monee  did  die  very   shortly  after 
having  given  birth  to  a  daughter  who  lived 
for  some  days.      I'pon  this  point  the  plaint- 
iff's  witnesses  and  her   own  statement  are 
contradictor)-;  in  one  place  stating  that  no 
child  was  born  at  all,  in  another  place  some 
of  the  witnesses  admitting  that  she  was  born 
and  lived  a  few  days,  but  adding  that   she 
died  before  her  mother. 


On  the  second  point,  as  to  whether  the 
plaintiff  was  betrothed  at  the  time  of  the 
death  of  Doorga  Monee,  there  is  very  con- 
flicting evidence,  but  we  are  not  prepared  to 
differ  from  the  decision  passed  by  the  Prin- 
cipal Sudder  Ameen,  holding  that  she  was 
then  a  betrothed  girl. 

The  question  then  arises  whether,  under 
the  Hindoo  law,  the  plaintiff,  as  a  betrothed 
daughter,  was  entitled  lo  a  share  in  this  pro- 
perty with  her  brothers.  On  turning  to 
ihe  Dyahhaga,  Chapter  IV..  Section  2, 
on  the  succession  of  a  woman's  children  to 
her  separate  property  in  the  third  sloke, 
ihe  law  is  thus  laid  down :  '*  A  woman's 
"  property  goes  to  her  children,  and  the 
"  daughter  is  a  sharer  wiih  them,  provided 
"  she  be  unaflianced,  but,  if  married,  she  shall* 
"  not  receive  the  material  wealth."  In  the 
next  paragraph,  the  commentator  interprets 
the  meaning  of  the  above  sentence  by  saying 
"  Here  the  word  *  children  '  intends  sons,  and 
'  *'  they  share  their  mother's  goods  with  ifli- 
-'  betroihed  daughters." 

The  Principal  Sudder  Ameen  has  decided 
that  the  betrothed  or  unbetrothed  daughter 
inherits  her  mother's  property  with  sons. 
We  think  that  the  quotations  which  we 
have  above  made  from  the  Dyabhai^a  dis- 
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tinctly  show  that,  under  the  Hindoo  law, 
tke  unbetrothed  daughter  alone  inherits  with 
sons.  Taking,  therefore,  the  evidence  as 
showing  that  the  plaintiff  was  a  betrothed 
daughter,  we  are  of  opinion  that  she  is  not 
entitled  to  inherit. 

In  paragraph  4  and  paragraph  6  of  the  same 
Section  the  law  is  laid  down  on  this  point 
by  other  commentators,  but  it  is  not  equally 
distinct.  The  words  are  that  **the  brothers 
are  entitled  to  succeed  with  unmarried  daugh- 
ters." It  may  be  a  question  whether  "un- 
married "  is  used  as  distinguished  from  "  un- 
betrothed." The  Sanscrit  word  which  is 
used  on  both  these  occasions  is  the  word 
^'  cnomareey^  which  is  the  word  used  gener- 
ally for  an  unbetrothed  daughter;  and  that 
the  word  "  unmarried  *'  does  here  mean  "  un- 
betrothed "  is  clear  from  what  precedes  it, 
which  we  have  already  quoted. 

The  remaining  properties  all  come  under 
the  same  head  as  these  Xos.  1,  2,  and  3. 
If  the  plaintift  had  obtained  a  decree  for 
Nos.  1,  2,  and  3,  she  might  possibly  be 
entitled  to  some  share  in  the  remaining  pro- 
perly;  but  if  the  plaintiff  fails  in  these,  she  is 
net  entitled  to  any  share  in  the  other  proper- 
ties. We  are  of  opinion  that  as  a  betrothed 
daughter,  the  plaintiff  was  not,  at  the  time 
of  her  mother's  death,  entitled  to  any  share 
in  her  mothers  '' sfreedhuny  An  attempt 
has  been  made  to  show  that,  even  if  the  maiden 
daughter  inherited,  the  plaintiff  is  entitled 
to  inherit  on  the  death  of  the  maiden  daugh- 
ter ;  but  the  Hindoo  law  on  this  point  is  un- 
doubted, namely,  that,  when  streedhun  has 
once  devolved  as  sireedhun  upon  an  heir, 
it  does  not  continue  to  devolve  as  streedhun^ 
but  afterwards  devolves  according  to  the  or- 
dinary rules  of  Hindoo  law. 

Looking,  then,  to  the  fads  found  in  this 
case,  the  plaintiff  being,  at  the  time  of  her 
mother's  death,  a  betrothed  daughter,  we  con- 
sider that  she  is  not  entitled  to  any  share 
of  the  properties  which  she  now  claims  ; 
and,  further,  we  think  it  necessary  to  stale 
that,  in  our  opinion,  her  claim  is  wholly 
barred  by  the  Law  of  Limitation,  and  on  this 
point  we  differ  from  the  decision  passed  by 
the  Principal  Sudder  Ameen.  The  plaintiff 
may  have  lived  in  commensality  with  the 
defendanls^in  the  same  house,  but  it  is  quite 
evident  from  the  depositions,  more  especially 
of  her  married  sister  and  also  of  other  wit- 
nesses, that  she  has  never  been  in  possession 
of  any  share  of  the  property  as  a  member  of 
a  joint  Hindoo  family. 


Holding  this  view  of  the  case,  we  decree 
the  appeal  No.  8  of  1868,  and  dismiss  the 
appeal  No.  15  of  1868,  dismissing  the  plaim- 
ifif' s  suit  with  all  costs. 


The  22nd  December  1868. 

Present : 

The  flon'ble  G.  Loch  and  F.  A.  Giover. 

yudges. 

Evidence— Proof  of  receipts— Special  appeal 

Case  No.  1890  of  1868  under  Act  X.  of  1839. 

Special  Appeal  from  a  decision  passed  by  Ih 
Judge  of  Purneah^  dated  the  s^th  April 
iSGS,  afjirming  a  decision  of  the  Deputs 
CoUtctor  of  ttidt  District,  dated  the  2S/li 
November  i86y, 

Luchmeeput  Singh  Doogur  (Plaintiff), 

Appellant, 

versus 

Woomanath  Mundul  (Defendant). 
Respondent, 

Mr,  R,  T,  Allan  and  Bahaos  Sreenath  DfiSi 
and  Rash  Beharee  Ghose  for  Appellant. 

Moukie  Murhamnt  Hossetn  for  Respondent. 

In  a  suit  for  enhancement  of  rent,  where  defendant 
filed  receipts,  with  a  written  statement  duly  verified,  as 
proving  uniform  payment  of  jumma,  but  was  not  ex- 
amined as  to  the  (genuineness  of  the  receipts  filed :  Hei.n 
(by  the  senior  Judge,  whose  opinion  prevailed)  that  the 
receipts  were  not  proved. 

Held  (by  Glover,  J.)  that  there  was  legal  evidence  of 
uniform  payment,  and  as  the  Lower  Court  believed  that 
evidence,  however  weak,  its  de<;i.sion  could  not  be  ioter- 
fered  with  in  special  appeal. 

Loch,  J, — Pijaintiff  sued  to  enhance  ibe 
rent  of  lands  held  by  the  defendant,  on  the 
ground  that,  on  measurement,  the  lands  found 
in  defendant's  possession  were  more  than 
covered  by  his  engagement. 

Defendant  pleaded  a  right  of  occupancy 
and  payment  of  a  uniform  rate  of  rent  for 
more  than  20  years,  and  in  support  of  hi> 
statement  filed  certain  receipts  extending  from 
1248  to  1273. 

The  first  Court,  distrusting  the  plaintiff's 
measurement,  directed  a  local  investigation 
to  be  made,  the  result  of  which  showed  thtt 
defendant  held  more  land  than  he  was  enti- 
tled to.  The  Court,  therefore,  gave  plaintiff 
a  decree  for  rent  at  Rupee  i  per  beegah  for 
the  land  in  excess,  but  rejected  plaintiff's 
claim  to  assess  the  whole  of  the  defendant's 
holding  at  a  uniform  rate  of  Rupee  i  per  bee- 
gah, holdipg  it  to  be  proved  that  defendant 
had  paid  rent  at  a  uniform  rate  for  more 
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than  20  years ;  and  this  judgment  was  con- 
firmed by  the  Judge  on  appeal. 

In  special  appeal,  it  is  urged  that  the 
T,ower  Courts  have  accepted  the  defendant's 
receipts  without  requiring  them  to  be  proved  ; 
and  this  contention  appears  to  have  some 
force  in  it. 

The  receipts  were  filed  with  a  wrilten 
statement  duly  verified  by  the  defendant, 
in  which  he  refers  to  those  receipts  as  proving 
aniiorm  payment  of  jumma  on  the  same  day 
his  evidence  was  taken  down ;  but  the  first 
Court,  instead  of  examining  him  as  to  the  ge- 
nuineness of  the  receipts  which  he  had  filed, 
and  on  which  his  case  rested,  confined  the 
examination  to  the  rates  of  land  which  was  also 
a  matter  of  difference  between  the  parties ;  so 
that  defendant  has  not  proved  the  receipts  by 
his  own  evidence,  lie  has,  however,  called 
a  witness  to  prove  that  the  receipts  were 
•  given  by  the  persons  whose  names  they  bear; 
but  as  the  witness  does  not  say  that  the  re- 
ceipts were  wrilten  or  given  in  his  presence, 
his  evidence  amounts  to  nothing  but  an  opi- 
nion as  to  the  handwriting,  or  as  to  his  belief 
that  the  receipts  were  given  by  the  parties 
whose  signatures  they  bear.  The  gomashta 
of  the  plaintiff  has  also  been  examined, but  he 
can  only  speak  to  the  receipts  from  1266;  and 
though  he  admits  having  given  them  on  ac- 
count of  rent  received  from  defendant,  his 
evidence  does  not  carry  the  case  for  defend- 
ant back  far  enough,  nor  raise  the  presump- 
tion that  the  lands  have  been  held  at  a  uni- 
form rale  of  rent.  The'  Judge  says  that 
many  of  the  receipts  are  of  old  date  and  prove 
themselves  ;  but  the  oldest  receipt,  which  is 
for  the  rents  of  1 248  and  1249,  i^  i"  ^^^  name 
of  the  defendant  and  his  father ;  and  the  re- 
ceipt of  1256  was  in  defendant's  own  name, 
and  therefore  these  were  capable  of  being 
proxpd. 

It  appears  to  me,  therefore,  that  the  Judge's 
conclusion  is  not  based  on  legal  evidence,  and 
the  defendant  has  failed  to  make  out  his 
allegation  of  payment  of  rent  at  a  uniform 
rate  for  more  than  20  years,  and  his  case 
must  fail.  The  order  of  the  Lower  Court 
should,  therefore,  be  set  aside. 

Glover  J  J. — It  appears  to  me  that  there 

was  sufficient  evidence  on    the  record  to 

justify  the  Lower  Appellate  Court  in  raising 

^  the  presumption  under  Section  4,  Act  X.  of 

1859,  in  favor  of  the  defendant. 


dakhilahs  for  rent  paid,  which  the  Judge 
holds  to  be  genuine,  and  to  some  extent  Wy 
the  evidence  of  the  plaintiff's  gomashta. 

It  cannot,  therefore,  I  think,  be  said  that 
there  was  no  evidence  on  which  the  I^ver 
Appellate  Court  could  base  its  decision,  for  re- 
ceipts were  filed  with  the  defendant's  written 
statement,  and  are  distinctly  referred  to  and 
relied  upon  therein.  No'doubt,  the  Deputy 
Collector  woiild  have  done  better  to  have 
examined  the  defendant  categorically  as  to 
each  particular  receipt,  but  I  do  not  think 
that  his  failure  to  do  so  should  damage  the 
defendant's  case.  And  as  the  Judge  below 
believed  the  evidence  in  support  of  the  claim 
to  hold  at  fixed  rates,  it  seems  to  me  that 
in  special  appeal  we  cannot  interfere  with  his 
decision,  however  weak  that  evidence  may 
be.     I  would  dismiss  this  appeal  with  costs. 


The  23rd  December  1868. 
Present : 

m 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Ch/e/ 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Remand— New  issue— Rig^hts  of  parties. 
Case  No.  2341  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of  Chit- 
tagong,  dated  the  joth  July  1868^  affirm- 
ing a  decision  of  the  Moonsiff  of  Putteah, 
dated  the  2jrd  January  186'j, 

Kisto  Churn  Chuckerbutty  (one  of  the 
Defendants),  Appellant, 

versus 

Muggun  Chuckerbutty  and  others  (Plaintiffs), 

Respondents, 

Baboo  Gresja  Sunkur  Mojoomdar  for  ^ 

Appellant. 

Biiboo  Aukhil  Chunder  Sein  for 
Respondents. 


The  defendant's  verified  Writte»  statement        where  a  case  »s  remanded  for  the  trial  of  an  issue 
is  supported  by  his  deposition  and  by  various  '  which  had  not  been  laid  down  by  the  Court  which 
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tried  the  case,  the  parties  are  entitled  to  have  the 
opportunity  of  ifiving  evidence  upon  it,  although  the 
order  of  remandcontains.no  express  direction  to  that 
effect. 

yackson,  y. — L\  this  case,  when  last  it 
came  before  the  Court,  it  appeared  to  Mr. 
Justice  Milter  and  myself  that  the  matter 
really  in  issue  before  the  parties  was 
•whether  the  defendants  had  any  right  of 
easement  or  use  in  the  tank  which  had  ad- 
mittedly been  dug  by  the  plaintiff  (vendor). 
The  defendants  allege  that  the  land  on  which, 
the  tank  had  been  excavated  belonged  par- 
tially to  them,  and  it  might  well  be  that 
from  that  circumstance,  or  from  vicinage  or 
local  custom,  the  defendants  were  entitled  to 
resort  to  the  tank,  to  use  the  water,  and  to 
take  the  fruits.  The  Lower  Appellate  Court 
was,  therefore,  directed  to  enquire  into  those 
facts  and  to  determine  whether  the  act  of 
which  the  plaintiff  complained  was  done  in 
pursuance  of  any  right  which  the  defendants 
had,  or  was.,  in  fact,  a  trespass. 

It  seems  that,  on  the  record  going  back  to 
the  Lower  Appellate  Court,  the  defendants 
applied  for  leave  to  examine  witnesses  on 
this  point,  and  the  Principal  Sudder  Amecn, 
instead  of  granting  or  refusing  leave,  simply 
ordered  that  the  ''  application  be  laid  before 
the  Court  with  the  papers."  It  seems  to  me 
that,  as  the  issue  directed  to  be  tried  was  one 
which  had  not  been  laid  down  by  the  Court 
that  tried  the  case,  the  parties  were  in  fair- 
ness entitled  to  have  the  opportunity  of  giv- 
ing evidence  upon  it,  although  the  order  of 
remand  contains  no  express  direction  to  that 
effect. 

I  think,  therefore,  that  the  case  must  again 
go  down  to  the  Court  below,  and  that  the 
witnesses  whom  the  defendants  desired  to 
call  may  be  summoned  and  examined,  and  the 
plaintiff,  if  he  should  now  desiie  it,  will 
also  be  at  liberty  to  examine  witnesses  &nd 
tender  evidence. 

The  Subordinate  Judge,  in  giving  the  judg- 
ment of  which  the  special  appellant  cpm  plains, 
concludes  with  these  words  :  ''  Be  it  known 
**  also  that,  if,  agreeably  to  any  local  custom, 
*'  the  defendants  Kisto  Churn  and  others 
*'  use  the  water  of  the  disputed  tank,  or  per- 
'*lorm  upon  its  banks  the  preliminary  and 
*' shradh  ceremonies  of  deceased  persons, 
**  the  plaintiffs  shall  have  no  right  to  object 
**  to  such  proceedings." 

Now,  the  Subordinate  Judge  was  direct- 
ed by  our  order  of  remand  to  apply  the  law 
according  to  the  ascertained  rights  of  the 


parties.  We  used  these  words :  "The  Prio- 
"■  cipal  Sudder  Ameen  will  proceed  to  apply 
*'  the  law,  with  reference  to  local  custom  or 
'*  othenvise,  in  respect  of  the  right  to  use  the 
''  tank.''  It  is  clear  that,  in  concluding  his 
judgment  in  the  words  which  I  have  read. 
the  Subordinate  Judge  has  failed  to  comply 
with  the  direction  of  the  Court,  and  has  left 
unsettled  the  very  question  between  the  par- 
ties which  it  was  the  object  of  this  suit 
to  set  at  rest.  The  decision  which  tlie  Subor- 
dinate Judge  will  now  come  to  will  be  sodi 
as  to  dispose  finally  of  the  rights  of  the 
parties  to  the  tank.  In  coming  to  a  decision, 
the  evidence  already  on  the'  record  will 
receive  fresh  consideration.  The  costs  of 
the  present  special  appeal  will  abide  the 
event  of  the  trial. 

Peacocky  C  y, — Concurred. 


The  23rd  December  1868. 


Present  : 


The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudgts. 


Deposit  under  Section  4,  Act  VI.  <B.  C),  \Wl  — 

SetK>ff. 


Case  No.  1580  of  1868  under  Act  X.  ol 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  yudge  of  Mymensinghy  dated 
the  lyth  March  i868y  modifying  a  decision 
of  the  Deputy  Collector  of  yumalpore, 
dated  the  agth  yuly  i86j, 

Grish  Chundcr  Sein  (Defendant),  Appellant, 

7'ersus 


The  Eactern  Bengal  Jute  Manufacturing 
Company  (Plaintiff),  Respondent, 
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'^hunder  Mitter  and  Mohinte 
"*(?)'  for  Appellant. 

inder    Chuckerhutty    and 
v>«^/ ./  /?«//  for  Respondent. 


lo  a  suit  for  rent,  where  defendant  claimed  credit  for 
a  sum  which  he  had  deposited  under  the  provisions  of 
Sectiwi  4,  Act  VI.  (B.  C.)  of  18O2,  in  the  Deputy  Col- 
lecfaorate  of  the  Sub-division  within  which  plaintiff's 
mai-cutcherry  was  situated,  giving  notice  to  plaintiff 
under  Section  5  :  Held  that  defendant  was  entitled  to 
a  set-off. 

Kemp,  y.— The  plaintiff,  an  izardar,  sued 
the  defendant,  a  diir-izardar,  for  rent  on  ac- 
count of  the  year  1273.  The  defendant  al- 
leged that  the  rent  of  kist  Cheyt,  amounting 
to  107  mpees  2  annas  10  pies,  was  not  due 
at  the  time  of  the  suit;  that  Rs.  46-7-5  had 
been  collected  by  the  plaintiff  from  the  ryots ; 
that  the  defendant  had  deposited  216  rupees 
under  the  provisions  of  Section  4  of  Act  VI. 
of  1862  in  the  Serajgunge  Deputy  Collector- 
ate;  and  that  Rs.  59-1  had  been  paid  to 
the  zemindar  by  bar  rat  or  assignment;  in 
short,  that  nothing  was  due. 


The  first  Court  found  every  thing  in  favor 
of  the  defendant,  dismissed   the  plaintiff's 
suit,  and  awarded  damages  at  the  rate  of  25 
per  cent  on  the  claim  to  the  defendant. 
On   appeal,    the    judge    has    considerably 
modified  the  decision  of  the  first  Court,  the 
only  Item  allowed  by  the  Judge  being  that 
of  Rs.   46-7-5    collected    by    the    plaintiff 
from  the  ryots  before  the  dur-izardar,  the 
defendant,  got  possession,  and  that  item  was 
not  seriously  disputed.    With  reference  to 
the  sum   deposited,   the   Judge   held    that 
tlie  Serajgunge   Deputy   Collector  had  no 
jurisdiction  to  receive  the  money,  and  that 
the  deposit  cannot  be  treated  as  a  set-off  to 
the  plaintiff  under  the  provisions  of  Act  V^I. 
of  1862.    With  regard  to  the  item  of  Rs.  59-1 
covered  by  the  assignment,  the  Judge  is  of 


opinion  that,  as  the  defendant  was  bound  by 
his  agreement  to  make  over  lo  the  plaintiff  ih^ 
receipts  of  the  zemindary  for  any  sums  paid 
lo  the  zemindar  on  account  of  the  plaint^P, 
and  as  the  defendant  admits  he  has  not  done 
so,  the  defendant  is  liable  for  this  sura  of 
Rs.  59-1,  with  costs  and  interest.  In  respect 
of  the  kists  of  Cheyt,  amounting  to 
Rs.  107-2-10,  the  Judge  held  that  the  ryots' 
kists  for  a  month  are  generally  payable  early 
the  following  month,  but  for  farms^  talooks, 
and  estates  paying  revenue  to  Government, 
the  kists  are  payable  in  the  month  noted  in 
the  agreement.  The  Judge,  therefore,  de- 
creed these  Rs.  107-2-10  with  the  other 
item,  with  costs  and  interest. 

On  special  appeal,  we  have  considered 
the  points  raised  by  the  pleader  for  the  ap- 
pellant, and  are  of  opinion  that  the  defendant 
is  entitled  to  claim  a  set-off  for  the  sum  of 
Rs.  216  deposited  by  him  in  the  Serajgunge 
Sub-division.  It  is  not  denied  that  the  mal- 
cutcherry  of  the  plaintiff  is  in  that  Sub- 
division, nor  is  it  denied  that  notice  of  the 
deposit  was  given  to  the  plaintiff  under  Sec- 
tion 5  of  the  Act. 

With  reference  to  the  item  covered  by  the 
assignment,  it  is  not  disputed  that  the 
money  was  paid  to  the  zemindar,  and  the  re- 
ceipts have  been  filed  with  the  record.  We, 
therefore,  think  that  the  Judge  was  wrong 
in  decreeing  this  item,  and  particularly  in 
saddling  the  defendant  with  costs  and  inter- 
est thereon. 

With  reference  to  the  amount  due  on  ac- 
count of  the  kist  of  Cheyt,  whether  that  sum 
was  due  at  the  time  that  the  suit  was  insti- 
tuted will  depend  on  the  custom  of  the 
distrid,  respeding  which  no  evidence  h& 
been  given  ;  but  there  can  be  no  doubt  as  to 
its  being  due  at  the  time  that  the  decision 
was  passed.  We  think  that  the  plaintiff  is 
entitled  to  recover  that  kist,  namely, 
Rs.  107-2-10,  without  interest  or  costs. 
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The  decision  of  the  Judge  is,  therefore, 
modified  to  this  extent.  The  plaintiff  will  re- 
cover only  Rs.  107-2-10  without  costs  or  in- 
terest ;  the  excess  of  costs  over  Rs.  107- 2- 10 
t(^  be  borne  by  the  plaintiff,  together  with 
the  costs  of  this  appeal. 


The  23rd  December  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Judges^ 

Suit  for  rent— Ejectment 

Case  No.  373  of  1868. 

Applicaiion  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  H,  V,  Bayley  and 
A.  G,  Mac  pherson^  on  the  2^th  August 
1 868 J  in  Special  Appeal  No,  jjjo  of 
1867.'^ 

Prosunno  Moyee  Dossee  (PlainiiflF), 
Petitioner^ 

versus 

Bhubo  Tarinee  Dossee  (Defendant), 
Opposite  Party, 

Baboo  Mohendro  Lall  Seal  for  Petitioner,    j 

Baboo  Annund  Chunder  Ghossal  for 

Opposite  Party. 

A  talookdar,  in  executing:  a  decree  for  rent,  sold  his  , 
ryot's  riffht  and  interest  in  the  tenure.     He  afterwards  | 
instituted  a  suit  al[^inst  the  same  ryot  for  arrears  and 
ejectment. 

Held  that  the  execution-purchaser  should  have  been 
made  a  party  to  the  latter  suit. 

Macphersony  J, — We  think  we  ought  to  1 
grant  a  review  of  our  judgment  in  this  case,  \ 
as  one  of  the  most  important  points-  in  it 
seems  to  have  been  overlooked  by  ourselves 
as  well  as  by  the  parties. 

»  The  defendant  Koylashnath  was  the   ta- 
lookdar, and  Chundee  Churn  was  his  ryot. 

Koylashnath,  having  on  the  19th  Falgoon 
1268  (March  1868)  got  a  decree  (in  a  suit 
brought  under  Act  X.  of    1859)  ^or  rent 


•  See  supra,  p.  304. 


against  Chundee  Churn,  issued  cxecntkn, 
and  put  up  for  sale  the  right  artd  interest  oi 
Chundee  (Ilhurn  in  the  tenure.  At  the  salt 
which  took  place  on  the  7lh  Assar  \ir, 
(20th  June  1863),  the  plaintiff  was  dcclaiid 
the  purchaser. 

On  the  23rd  Joisto  1270  (sih  June  1863). 
Koylashnath  had  instituted  another  sot 
against  Chundee  Chum  for  arrears  of  iwl' 
and  ejectment  (under  Section  78  of  Act  X. 
of  1859);  and  in  that  suit  he  got  a  decnc 
on  the  2nd  of  Srabun  1270  (17th  July  1863. 
In  execution  of  this  decree,  ejectment  iru 
ordered,  and  on  the  loth  of  Bhadro  ur^ 
(25th  August  1863)  Chundee  Chum  nis 
ejected.  Thereupon  Koylashnath  put  ihe 
present  appellant  in  possession  under  a  net 
arrangement. 

The  plaintiff  sues  to  have  his  rights  as 
purchaser  declared,  and  for  possession. 

It  appears  to  us  that  he  is  entitled  to  a 
decree ;  for,  at  the  time  that  the  decree  oi 
the  17th  July  1863  was  obtained  against 
Chundee  (Jhurn,  he  had  ceased  to  have  any 
interest  in  the  tenure,  and  all  his  interest  in 
it  had  passed  to  the  plaintiflF.  That  ft  fcad 
so  passed,  Koylashnath  must  be  deemed  to 
have  known,  inasmuch  as  it  was  be  tbal 
caused  the  sale  at  which  the  plaintiff  pur- 
chased. If,  therefore,  he  wished  a  decree 
for  ejectment  to  be  binding  upon  the  plaint- 
iff, he  ought  to  have  made  her  a  party  to 
that  suit. 

Under  the  circumstances,  it  appears  that 
no  question  as  to  registration  really  arises 
(although  this  was  the  point  chiefly  relied 
on  and  argued  at  the  hearing  of  the  appeal) 
— especially  as  the  talookdar  himself  treated 
the  tenure  as  transferable  and  caused  it  to 
be  sold  to  the  plaintiff. 

It  is  more  than  doubtful  whether  the 
second  suit,  which  was  instituted  undei  Sec- 
tion 78,  ought  to  have  been  entertained  at 
all,  when  the  tenure  was  one  which  the 
talookdar  had  himself  treated  as  transfer- 
able. 

We  reverse  our  former  decree,  and  affirm 
that  of  the  Lower  Appellate  Court,  declar- 
ing that  the  plaintiff,  as  purchaser  at  the 
sale  of  the  20th  June  1863,  is  entitled  to 
possession  of  the  tenure  as  against  the  d^ 
fendants. 

We  make  no  order  as  to  costs,  either  of 
the  appeal  to  this  Court,  or  of  this  applica- 
tion for  review,^  the  case  not  having  been 
put  properly  before  us  at  the  hearing  of  ibe 
appeal. 
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The  23rd  December  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Landlord  and  tenant 

Case  No.  1817  of  iS6d  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  *jlh  April  1868,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  nth  January  /868. 

Krishto  Dhun  Pundit  (Defendant),  Appellant, 

versus 

Mahomed.  Xukee  l^otwal  (PlalntifT), 
Respondent. 

Bahoo  Bhorvanee  Churn  Dutt  for 
Appellant. 

Baboo  Poorno  Chunder  Shome  for 
Respondent. 

In  a  suit  to  enhance  rent,  it  was  held  that  the  pay- 
ment of  rent  by  defendant  to  a  third  party  did  not  prove 
that  the  relation  of  tenant  and  landlord  did  not  exist  be- 
tween defendant  and  plaintiff,  where  such  payment  had 
heeo  made  to  that  party,  not  as  landlord,  but  under  a 
deed  of  assig^nment  from  plaintiff's  father. 

Jackson,  J, — This  was  a  suit  for  enhanced 
rent.  The  first  ground  taken  on  special  appeal 
is  that  the  parties  did  not  stand  in  the  posi- 
tion of  landlord  and  tenant.  We  are  not 
satisfied,  however,  that  the  judge  was  in 
any  way  in  error  in  deciding  that  the  rela- 
tion did  exist,  and  that  the  plaintiff  was  the 
landlord  of  the  defendant,  although  he  may 
have  paid  rent  to  the  plaintiff's  sister,  inas- 
much as  he  paid  such  rent  to  the  sister,  not 
as  landlord,  but  under  a  deed  of  assignment 

from  the  plaintiff's  father. 

o  »  »  o  #  c-  * 

•t-  *  »  a  *  *  * 


The  23rd  December  1868. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges. 

Right  of  sait— Joint  landlords— Section  24, 

Act  X.,  Z859. 

Case  No.  366  of  1867  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Collector  of  Jessore,  dated  the 
21st  September  i86y, 

Puddo  Monee  Dossee  (Plaintiff;,  Appellanty 

versus      * 

Bistno  Chunder  Biswas  and  others  (i)efen'J- 

ants),  Respondents, 


Mr.  R.  T.  Allan  for  Appellant. 
Baboo  Boykuntnaih  Paul  for  Respondents. 

When  two  landholders  jointly  appoint  an  af^ent  for  the 
collection  of  rents  of  their  joint  property,  they  can  sye 
him  separately  under  Section  24,  A<ft  X.  of  1859,  provided 
the  one  who  does  not  sue  is  made  a  defendant. 

Macpherson,  J. — ^This  is  an  appeal  from 
a  decree  passed  by  a  Deputy  Collector  in  a 
suit  instituted  under  Section  24  of  Ad  X. 
of  1859. 

The  plaint  states  that  the  plaintiff  and  the 
defendant  Juggodumba  were  joint  owners  of 
a  zemindary  and  other  property,  each  having 
an  8-annds  share;  that  in  Aghran  1271, 
they  jointly  appointed  the  defendant  Bistno 
Chunder  Biswas  to  be  their  naib  for  the 
collection  of  rents  and  general  management 
of  their  estates  and  property ;  that  quarrels 
having  arisen  between  Juggodumba  and  the 
plaintiff,  the  latter  re-called  her  appointment 
of  Bistno  Chunder  as  her  naib ;  that  Bistno 
Chunder  collected  the  plaintiff's  8-annas 
share  from  Pons  1271  to  Aghran  1273,  but 
never  has  accounted  for  it  to  the  plaintiff. 
The  plaint  prays  that  Bistno  Chunder  may 
be  ordered  to  render  accounts  and  pay  a  sum 
of  nearly  50,000  rupees  which  the  plaintiff 
alleges  is  the  balance  due.  It  also  prays  that 
he  may  be  ordered  to  deliver  up  zemindary- 
papers. 

The  Lower, Court,  after  having  gone  into 
the  evidence,  dismissed  the  suit  on  the 
ground  that  such  a  suit  will  not  lie,  i.  e  ,  that, 
when  two  landholders  jointly  appoint  one 
agent  for  the  collection  of  rents  of  their  joint 
property,  they  cannot  sue  separately  under 
Section  24  of  Ad  X.  of  1859. 

In  appeal,  it  was  contended  that  such  a 
suit  will  lie,  so  long  as  the  other  joint  land- 
holder is  made  a  party  (defendant)  to  the 
suit,  so  as  to  ensure  his  interests  being  pro- 
tected ;  and  the  case  of  Puddo  Monee  Dossee 
versus  Banee  Kant  Ghose,  9th  Weekly  Re- 
porter 34^,  was  relied  on.  Being  of  opi- 
nion that  this  decision  is  right,  we  held  that 
the  suit  would  lie ;  and  thereupon,  believing 
that  the  evidence  upon  the  record  of  the  Lower 
Court  was  sufficient  to  enable  us  to  pronounce 
a  satisfactory  judgment,  we  proceeded  to  hear 
the  appeal  upon  the  merits  (under  Section* 
353  of  the  Civil  Procedure  Code).  The 
Deputy  Collector,  although  he  fixed  issues 
raising  various  questions  of  law  and  fact, 
did  not  try  or  determine  any  of  them,  save 
the  one  as  to  whether  the  suit  would  lie. 

[The  Court  then  entered  into  a  consider- 
ation of  the  evidence  in  the  case.] 


FULL  BENCH  RULINGS. 


The  8ih  June  1868. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
J.    B.    Phear,    A.    G.    Macpherson,    and 
Dwarkanath  Mitter,  Judges, 

Practice— Appeal  to  Privy  Council— Review  of 
judgment— Section  39  of  High  Court's  Charter 
— Proceedings  to  be  transmitted  to  England. 

Privy  Council  Appeal  No.  21  of  1866. 

Rajah  Enaet  Hossein  (Defendant),  Appellant 

to  England, 

versus 

Ranee  Rowshun  Jahan  (Plaintiff),  /Respondent 

to  England. 

Messrs,  R.  T,  Allan  and  R.  E,  Twiddle 
and  Baboo  K is  hen  K is  ho  re  Ghose  for 
Appellant. 

Messrs,  R.  V,  Doyne  and  C^  Gregory  for 

Respondent. 

» 

Held  (Jackson,  J.,dubUanie)  that  an  order  made  by 
the  High  Court  on  an  application  to  review  its  judg- 
ment in  a  case  of  appeal  to  the  Privy  Council  previous- 
ly heard  is  not  an  order  made  on  appeal  within  the 
terms  of  Clause  39  of  the  Court's  Charter,  so  as  to  en- 
able the  Court  to  admit  an  appeal  against  such  order 
to  Her  Majesty  in  Council. 

Held,  mm,  con.,  that,  in  a  case  where  an  appeal 
to  the  Privy  Council  has  been  admitted  against  a 
regular  decree  made  in  appeal,  such  proceedings  as 
applications  for  review  of  the  judgment  and  the  order 
of  the  Court  thereon  ought  not  to  form  part  of  the 
records  to  be  transmitted  to  England. 

Vol.  X. 


This  case  was  referred  to  the  Full  Bench 
on  the  lyth  March  i868y  under  the  following 
remarks  recorded  by  the  Hon^ble  L,  S, 
Jackson  : — 

The  point  involved  in  this  reference  is  a 
very  short  one.  It  is  whether  an  order  made 
by  this  Court  on  an  application  to  review  its 
judgment  in  a  case  of  appeal  previously 
heard  is  an  "  order  made  on  appeal"  within 
the  terms  of  Clause  39  of  the  Court's  Char- 
ter, so  as  to  enable  the  Court  to  admit  an 
appeal  against  such  order  to  Her  Majesty  in 
Council. 

To  this  I  may  add  another  question,  viz, 
whether  in  cases  where  an  appeal  has  been 
lodged  and  admitted  against  a  regular  decree 
made  in  appeal,  the  Court  ought  not,  gener- 
ally speaking,  when  it  transmits  the  pro- 
ceedings connected  therewith,  also  to  send 
such  proceedings  as  applications  for  review 
of  the  judgment  and  the  order  of  the  Court 
thereon. 

This  latter  point  1  should  probably  decide 
for  myself,  if  it  were  not  so  immediately 
linked  with  the  former  as  to  make  it  proper 
to  submit  it  also  for  the  judgment  of  the  Full 
Bench. 

Upon  the  first  point',  I  feel  much  difficulty 
in  making  the  reference,  because  it  certainly 
does  seem  to  be  most  expressly  decided  by 
the,  judgment  of  the  Chief  Justice  in  the 
Full  Bench  case  of  Soudamini  Dossee,  report- 
ed at  6  Weekly  Reporter,  Miscellaiieous  Rul- 
ings, page  102,  and  1  was  myself  one  of  the 
Judges  who  decided  that  case,  and  assented 
to  the  judgment  delivered. 

But  I  entertained  at  the  time,  though  I 
unfortunately  did  not  express  them,  serious 
misgivings  as  to  the  correctness  of  the  rul- 
ing ;  and  as  far  as  my  recollection  serves,  the 
argument  (as  well  as  the  referring  order) 
in  that  case  turned  chiefly  on  other  reasons. 

• 

The  question  having  arisen  before  me 
again  in  a  definite  shape,  I  venture  to  ask 
for  a  fuller  consideration  of  it. 

The  two  cases,  I  may  observe,  are  quite 
distinct.  In  the  case  cited  from  6  Weekly 
Reporter,  the  petitioner  had  suffered  an  ad- 
verse judgment  of  this  Court  to  remain  more 
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than  six  months  unappealed.  He  had,  how- 
fiver,  applied  for  review,;  and  within  six 
months  of  the  failure  of  that  application,  he 
asked  for  leave  to  appeal. 

In  the  present  case,  the  petitioner  has 
made  his  appeal  to  England  in  due  time 
against  the  decision  on  appeal ;  but  having 
simultaneously  applied  for  review  of  judg- 
ment, with  documents,  he  now  seeks  to  appeal 
also  against  the  orden  refusing  him  a  review. 

Cases  may  be  easily  conceived  in  which 
a  party  may  desire  to  appeal  against  an  order 
passed  on  application  to  review,  without  ap- 
pealing against  the  original  judgment,  or 
in  addition  to  such  appeal. 

It  is  said  they  may  go  to  the  Privy  Coun- 
cil direct.  No  doubt,  they  may ;  but  such 
a  proceeding,  through  the  medium  of  advisers 
and  Counsel  whom  the  petitioner  has  never 
seen,  is  a  plunge  into  cold  water,  which  native 
suitors  are  not  always  prepared  to  take,  and, 
at  any  rate,  it  is  our  duty  to  admit  the  appeal 
here,  if  it  bq  in  conformity  with  the  Letters 
Patent. 

It  seems  to  me,  after  much  and  repeated 
consideration,  that  the  words  *'  made  on  ap- 
peal" in  the  39th  Clause  must  be  taken  to 
mean  "made  in  the  exercise  of  appellate 
jurisdiction''  as  distinguished  from  ''made 
in  the  exercise  of  original  jurisdiction;" 
those  two  heads  being  taken  to  include  all 
jurisdictions  of  the  Court  other  than  cri-  ■ 
minal. 

Looking  to  the  wide  permission  granted 
by  the  46th  Clause  to  admit  appeals  against 
interlocutory  orders,  it  seems  to  me  impossible 
to  suppose  that  orders  in  review  would  have 
been  omitted  if  they  had  not  been  considered 
to  be  provided  for  in  the  previous  Clause. 

In  short,  I  believe  that,  by  the  operation  of 
the  39th  and  40th  Clauses,  the  widest  dis- 
cretion to  admit  appeals  against  all  judg- 
ments, decrees,  or  orders  (in  matters  not 
being  of  criminal  jurisdiction),  whether 
final,  preliminar}',  or  interlocutory,  whether 
on  appeal  or  otherwise,  whether  within  or 
ivithout  the  money-limit  slated,  has  been 
allowed. 

I  am  also  of  opinion  that,  when  a  party  has 
appealed  to  Her  Majesty  in  Council,  he  or  the 
respondent  is  at  liberty  to  ask  that  subsequent 
proceedings  in  review  or  otherwise  may  be 
transmitted  to  England,  and  that  the  Court 
ought  to  grant  the  application. 


The  judgments  of  the  Full  Bei\ch  were 
delivered  as  follow : — 

Peacock,  C.  f,,  (Phear,  Macpherson,  and 
Dwarkanath  Mittefy  ff^  concurring), — 
The  first  question  is  whether  an  order 
made  by  this  Court  on  an  application  to 
review  its  judgment  in  a  case  of  appeal  \s 
an  "order  made  on  appeal*'  within  Clanse 
39  of  the  Court's  Charter,  so  as  to  enable  the 
Court  to  admit  an  appeal  against  such  order 
to  Her  Majesty  in  Council. 

The  question  whether  an  order  of  this 
kind  would  fall  within  the  words  of  the  second 
part  of  Section  39  of  the  Charier  as  an  or- 
der made  on  appeal  or  otherwise  is  not 
raised. 

The  question  raised  is  a  very  important 
one,  inasmuch  as,  if  an  order  of  this  nature  is 
an  appealable  order,  the  time  for  appealing 
against  it  ^to  Her  Majesty  in  Council  wonld 
be  reckoned  from  the  time  of  the  order,  and 
not  from  the  time  of  the  original  decree ;  and 
thus  a  party,  by  making  a  fruitless  applica- 
tion for  review,  and  getting  that  application 
refused,  might  by  a  side-wind  appeal  against 
a  decree  long  after  the  time  for  appealing 
against  it  had  expired. 

It  would  be  impossible  for  the  Privy 
Council  upon  appeal  against  an  order  re- 
jecting a  review  to  decide  whether  that 
order  was  right  or  wrong  without  themselves 
reviewing  the  judgment.  In  the  7th  Volume 
of  Moore's  Indian  Appeals,  page  304?*  it 
was  said  by  the  Privy  Council:  **  It  must 
"be  borne  in  mind  that  a  review  is  per- 
"feclly-  distinct  from  an  appeal.  It  is 
"quite  clear  from  the  regulatiotis  that  the 
"  primary  intention  of  granting  a  review 
"  was  a  re-consideration  of  the  same  subject 
*'by  the  same  Judge  as  contradistinguished 
"  from  an  appeal  which  is  a  hearing  before 
"  another  tribunal." 

But  it  is  contended  that  an  order  reject- 
ing a  review,  though  not  an  order  made 
on  appeal  against  the  judgment  to  be  re- 
viewed, is  an  order  made  on  appeal,  inas- 
much as  it  is  an  order  in  the  appeal  in 
which  the  judgment  sought  to  be  reviewed 
was  given ;  and  that  the  words  "  made  on 
appeal"  in  the  ist  part  of  Section  39  of  the 
Charter  must  be  read  as  if  they  had  been 
"  made  in  the  fxercise  of  appellate  jurisdic- 
tion," 


*  Sec  3  W.  R.,  P.  C.  Cases,  p.  45* 
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It  appears  to  me,  however,  that  that  was 
not  the  intention  of  the  Letters  Patent.  If  it 
1  had  been  so,  the  natural  and  more  easy  mode 
of  expressing  that  intention  would  have  been 
to  use  the  words  "  from  any  final  judgment, ' 
[  "  decree,  or  order  of  the  said  High  Court 
"  made  in  the  exercise  of  appellate  jurisdic- 
"  tion."  I  think  that,  by  using  the  words 
"  made  on  appeal,"  the  framers  of  the  Letters 
Patent  did  not  intend  that  the  words  used 
should  have  that  effect. 

If  the  words  "  made  oo  appeal  '*  had  been 
intended  to  mean  ''  made'  in  the  exercise  of 
its  appellate  jurisdiction "  as  contradistin- 
guished from  the  exercise  of  its  original 
jurisdiction,  any  order  made  by  the  Court  in 
a  matter  which  came  before  it,  othenvise 
than  in  its  original  jurisdiction,  would  be 
the  subject  of  an  appeal  to  Her  Majesty  in 
Council.  It  is  just  as  discretionary  with 
the  Court  to  reject  an  application  for 
a  review  of  its  judgment  as  it  would  be 
to  reject  an  application  for  liberty  to  ap- 
peal to  Her  Majesty  in  Council  against  a 
decree  in  which  the  amount  involved  is  less 
than  10,000  rupees.  If  the  one  is  an  order 
on  appeal,  it  appears  to  me  that  the  other 
would  be  so ;  and  if  an  appeal  would  lie  to 
Her  Majesty  in  Council  against  the  one,  it 
would  also  lie  against  the  other. 

Suppose  an  order  rejecting  an  application 
for  review  is  appealable,  could  the  Privy 
Council  direct  the  Judges  of  the  High  Court 
who  formed  the  Division  Bench,  which 
pronounced  the  judgment  to  review  their 
judgment,  notwithstanding  Section  378  of 
the  Code  of  Civil  Procedure,  which  says 
that,  if  the  Court  shall  be  of  opinion  that  there 
are  not  any  sufficient  grounds  for  a  review, 
it  shall  reject  the  application,  and  its  order 
shall  be  final .'  The  Judicial  Committee  are 
as  much  bound  by  that  enactment  as  they 
are  by  an  Act  of  the  Imperlfil  Parliament. 

It  is  contended  that  inconvenience  may 
arise  if  an  appeal  will  not  lie  to  Her  Majes- 


ty in  Council  from  such  an  order;  but  it 
appears  to  me  that  this  is  not  the  case.  If 
the  application  for  review  is  upon  a  matter 
of  law,  the  Privy  Council  can  do  all  thaWis 
necessary  upon  an  appeal  against  the  judg- 
ment, either  by  reversing  or  modifying  the 
decree,  or  by  remanding  the  case  to  the  Court 
which  passed  the  decree  for  further  adjudi- 
cation. 

If  the  ground  for  review  is  the  discovery 
of  new  matter  of  evidence  which  was  not 
within  the  knowledge  of  the  parties  when 
the  decree  was  passed,  an  application  can  be 
made  to  the  Privy  Council,  upon  the  hearing 
of  an  appeal  against  the  decree,  either  to 
take  fresh  evidence  itself,  or  to  remit  the 
case  to  this  Court  with  directions  to  take 
the  fresh  evidence. 

.In  the  case  reported  in  the  3rd  Moore's 
Indian  Appeals  324,  where  the  Judge  of  a 
Lower  Court  had  suppressed  certain  import- 
ant documents  (which  had  been  proved  be- 
fore him),  so  that  the  Sudder  Court  never 
had  an  opportunity  of  exercising  its  judg- 
ment upon  them,  but  the  documents  were 
afterwards  obtained  and  laid  before  the 
Judicial  Committee,  that  tribunal  ordered 
that  the  case  should  be  remitted  to  the 
Sudder  Court  with  a  direction  that  it  should 
take  those  documents  into  consideration,  and 
investigate  the  matters  therein  alleged,  as  to 
it  might  seem  best.  (Macpherson,  Privy 
Council,  124.)  So  that  the  Privy  Council 
has  all  the  powers  upon  appeal  against  the 
original  decree  that  are  necessary  to  do  com- 
plete justice. 

For  these  reasons,  in  addition  to  those 
which  I  expressed  in  the  Full  Bench  case 
reported  in  the  6th  Weekly  Reporter,  page 
103,  I  am  of  opinion,  after  re- consideration, 
that  the  judgment  which  I  then  expressed 
is  correct,  and  that  an  order  rejecting  a 
review  of  judgment  is  not  an  order  made  on 
appeal   within    the    meaning    of   the   39th 
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Section  of  the  Letters  Patent,  and  I  think 
tnat  we  should  entirely  frustrate  the  object 
of  the  rule  which  requires  an  appeal  to  be 
prfferred  within  a  limited  time,  if  we  held 
that  the  same  object  might  be  obtained  by 
appealing  against  an  order  rejecting  an 
application  for  review,  however  long  after 
the  decree  had  been  made. 

The  second  question  is  whether,  in  cases 
wher^  an  appeal  has  been  lodged  and  ad- 
mitted against  a  decree  made  in  appeal,  the 
Court  ought  not,  generally  speaking,  when  it 
transmits  the  proceedings  connected  there- 
with, also  to  send  such  proceedings  as  appli- 
cations for  review  of  the  judgment  and  the 
order  of  the  Court  thereon. 

'It  appears  to  me  that  those  proceedings 
ought  not  to  be  sent.  They  are  not  pro- 
ceedings in  the  case  appealed  to  Her 
Majesty  in  Council.  The  judgment  and 
decree  are  the  matters  appealed.  The  pro- 
ceedings with  reference  to  the  application 
for  review  are  matters  which  take  place  sub- 
sequently; and  this  is  made  perfectly  clear 
by  the  42nd  Section  of  the  Charter,  to  which 
Mr.  Justice  Louis  Jackson  has  referred 
me,  which  directs  that  a  copy  of  all  evidence, 
proceedings,  <S:c.,  are  to  be  transmitted  so 
far  as  the  same  have  relation  to  the  matters 
of  appeal. 

■ 

If  it  be  important  for  the  appellant  to 

bring  to  the  notice  of  the  Privy  Council 
that  he  made  a  fruitless  application  for  a 
review,  as  suggested  by  Mr.  Allan  in  the 
course  of  his  argument,  that  matter  can  be 
brought  before  them  by  affidavit,  if  the  ap- 
pellant thinks  proper  to  do  so. 

Jackson^  J, — Upon  the  second  of  the  two 
questions  which  I  referred  for  the  considera- 


tion of  the  Full  Bench,  I  desire  now  to  state 
unreservedly  that  my  present  opinion  is 
that  my  first  impression  was  erroneous,  and 
that  parties  would  not  be  entitled  to  have 
*the  subsequent  proceedings  transmitted  to 
England. 

Upon  the   first  question,  I  feel  bouqd  id 
admit  the  force  of  the  reasons  by  which  the 

Chief  Justice  has  supported  bis  judgmeot, 
and,  therefore,  on  this  point,  although  mr 
own  mind  is  not  yet  free  from  doubt,  I  do 
not  wish  expressly  to  dissent  from  the  con- 
clusion in  which  my  learned  colleagues  are 
agreed.  I  will  only  make  this  one  obso^'a- 
tion  that,,  in  considering  and  referring  dus 
question,  I  own  that  I  had  mainly  in  view 
the  case  of  an  unsuccessful  party,  who  made 
application  for  review  of  judgment  apoo 
the  ground  of  a  discovery  of  fresh  evidence; 
and  I  wish  to  draw  attention  to  the  incon- 
venience, as  it  seems  to  me,  which  resohs 
from  denoting  by  the  one  term  ''  review "  in 
Section  376  of  the  Code  of  Civil  Procedoit 
what  appear  to  me  to  be  two  very  distinct 
things,  viz,,  the  re-consideration  of  a  case 
as  it  originally  stood,  upon  the  ground  of 
an  alleged  error  upon  a  point  of  law  or  in 
respect  of  the  weight  of  evidence  ;  anJ,  on 
the  other  hand,  the  re-hearing  of  a  case  on 
additional  evidence  on  the  application  of 
one  or  other  of  the  parties  to  the  case,  which 
is,  in  fact,  the  hearing  of  a  new  case.  It  ap- 
pears to  me  that  the  inclusion  of  these  two 
different  things  in  the  single  term  review  of 
judgment  tends  very  much  to  complicate 
questions  connected  with  that  kind  of  pro- 
ceeding. 
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loth  March  1868. 
Preseht : 


TheHon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Jusltce,  and  the  Hon'ble  \V.  S.  Seton-Karr, 
L.  S.  Jackson,  J.  B.  Phear,  and  A.  G. 
Macpherson,  Judges, 

Appeal — Execution — Postponement  of  sale- 
Section  243,  Act  VIII.  of  1859. 

Application  under  Section  jj,  Act  XXI I L 

of  1 86 1, 

Hunooman  Pershad,  Judgment-debtor, 

Petitioner^ 

versus 

Ajoodhia  Pershad,  Decree-holder,  Opposite 

Party. 

Baboo  Tarucknath  Sein  for  Petitioner. 

Mr.  R,  T,  Allan  for  the  Opposite  Party 

Held  by  the  majority  {Jacksoriy  y,,  dissenting)  that 
under  Section  11  of  Act  XXlil.  of  186 1,  an  appeal 
lies  from  an  order  passed  under  Section  243  of  Act  Vlll. 
of  1859,  fi^vin^  the  judgment-debtor  time  to  raise  the 
amount  of  debt  due  under  the  decree  against  him. 

This  case  was  referred  to  the  Full  Bench 
by  L,  S,  Jackson  and  Hothouse,  JJ-, 
under  the  following  remarks  : — 

yackson,  J. — ^It  seems  to  me  that  it  will 
be  convenient  to  refer  the  point  raised  in  this 
motion  for  the  decision  of  a  Full  Bench. 

The  question  is,  whether  an  appeal  lies  to 
the  ZiUah  Judge  from  an  order  of  the  Prin- 
cipal Sudder  Ameen,  complying  with  an  ap- 
plication of  a  judgment-debtor,  and  post- 
poning the  sale  in  order  to  enable  the  judg- 
ment-debtor to  raise  the  amount  of  the 
decree  against  him. 

A  case  lately  came  before  us  which  is  re- 
ported in  the  8  Weekly  Reporter,  page  136, 
in  which  we  held  that  an  appeal  in  such  case 
would  not  lie.  We  had  on  that  occasion  be- 
fore us  two  conflicting  decisions  to  be  found 
in  I  Weekly  Reporter,  page  11,  and  2 
Weekly  Reporter,  page  49.  Those  decisions 
having  been  passed  by  the  same  Judges,  we 
did  not  consider  ourselves  bound  to  refer  the 
matter  to  the  Full  Bench  at  that  time.  But 
another  decision  upon  the  same  point  has 
now  been  brought  to  our  notice,  which  is  to 
be  found  in  Marshall's  Reports,  page  261.  In 
that  case  an  appeal  against  the  order  under 
the  same  Section  (243)  of  the  Act  was 
admitted,  and  the  order  in  part  reversed  by 
two  Judges  of  this  Court.  •This  appears  to 
be  such  a  conflict  of  decision,  as  obliges  us 
to  refer  the  matter  for  the  opinion  of  the 
Full  Bench. 


In  making  this  reference,  however,  I 
think  it  at  the  same  time'right  to  direct  th« 
Court  below,  that  the  effect  of  our  prohibi- 
tion to  sell  the  property  under  attachment  is 
not  to  e-xtend  beyond  the  period  of  th^ee 
months  originally  allowed  to  the  judgment- 
debtor. 


Hobhousey  J. — I  concur. 

The  following  are  the  judgments  of  the 
Full  Bench  :— 

Jackson,  J, — In  the  present  case,  I  am 
concerned  to  say,  with  the  greatest  deference 
for  the  opinion  of  the  Chief  Justice  and  of 
my  learned  brethren  who  are  unanimous, 
that  I  feel  compelled  to  adhere  to  the  opinion 
I  have  long  entertained,  and  which  I  ex- 
pressed when  referring  the  case  for  the  deter- 
mination of  the  Full  Bench. 

The  single  question  before  us  is,  whether 
in  respect  of  an  order  made  by  a  Court  exe- 
cuting a  dedree  under  the  authority  of  Sec- 
tion 243  of  the  Code  of.  Civil  Procedure,  an 
appeal  lies  or  does  not  lie  to  the  superior 
Court;  and  the  right  of  appeal  in  such  a 
case  is  supposed  to  be  given  by  Section  11, 
Act  XXIII.  of  1 861. 

My  answer  to  the  question  shortly  is,  that 
the  right  of  appeal  conferred  by  Sec- 
tion 11  of  Act  XXIII.  of  1 861,  is  exactly  co- 
extensive with  the  authority  to  determine 
particular  questions  conferred  on  Courts  of 
original  jurisdiction  by  the  same  Section. 

If,  therefore,  I  could  suppose  that  the 
Principal  Sudder  Ameen  in  this  case  had  at 
all  derived  his  competency  to  make  the  order 
granting  time  to  the  judgment-debtor  from 
Section  1 1  of  Act  XXIIL,  that  is  to  say,  that 
in  making  the  order  he  was  merely,  under  the 
general  terms  of  that  Section,  determining  a 
question  arising  between  parties  to  the  suit 
and  relating  to  the  execution  of  the  decree,  1 
should  have  no  difficulty  whatever  in  coming 
to  the  conclusion  that  an  appeal  was  given ; 
in  fact,  I  should  be  constrained  by  the  terms 
of  the  Section  to  hold  that  there  must  be  an 
appeal. 

But  the  order  in  the  present  case  was 
made  by  the  Principal  Sudder  Ameen,  not  by 
any  means  under  Section  ir,  or  by  virtue 
of  any  authority  conferred  by  that  Sectioj;, 
but  under  the  express  provisions  of  Section 
243  of  the  Procedure  Code  itself. 

For  the  purpose  of  my  argument,  we  may 
look  on  Section  11  as  if  it  had  been  origin- 
ally passed  as  a  part  of  the  Procedure  Code, 
and  it  may  fall  into  the  place  of  the  original 
Section  283,  which  it  was  intended  to  re- 
place. 
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It  appears  to  me  that,  in  regard  to  the  ad- 
Ijiissibilily  or  otherwise  of  appeals  from 
orders  passed  in  execution  of  decrees,  we 
must  be  guided  by  the  distinct  provision 
contained  in  Section  364  of  the  Procedure 
Code,  which  declares  that  "  no  appeal  shall  lie 
"  from  any  order  passed  after  decree,  and  re« 
"  lating  to  the  execution  thereof,  except  as 
"  is  hereinbefore  expressly  provided ;  "  that 
is  to  say,  that  where  an  order  is  made  after 
decree  by  virtue  of  any  provision  of  the  Pro- 
cedure Code  antecedent  to  Section  364,  we 
are  merely  to  see  whether  the  Section  of  the 
Act  provides  an  appeal  or  not;  and  accord- 
ingly, several  Sections  relating  to  such  orders 
do  expressly  authorize  an  appeal,  and  there 
are  other  Sections  which  are  silent  as  to  ap- 
peals. Where  they  are  silent,  of  course,  no 
appeal  will  lie. 

It  seems  to  me  consequently  that  all  that 
we  have  to  do  is  to  enquire  whether  the  order 
made  is  made,  under  one  of  the  Sections 
which  provide  an  appeal  or  under  one  of  the 
Sections  which  are  silent  or  expressly  exclude 
appeals. 

Are  we,  then,  to  look  for  the  present 
order  in  Section  283  of  Act  VIII.  of  1859 
(or  in  Section  11  of  Act  XXIII.  of  i86ij 
or  elsewhere?  If  under  Section  283  or 
under  Section  11,  there  is  clearly  an  appeal; 
but,  if  under  Section  343,  which  gives  no 
appeal,  I  fail  to  see  how  we  can  do  otherwise 
than  apply  the  provision  of  Section  364, 
which  excludes  an  appeal. 

Something  was  said  as  to  the  inconvenience 
which  might  arise  if  appeals  were  not 
allowed  in  cases  of  this  description.  That 
has  always  seemed  to  me  an  argument  of 
very  doubtful  admissibility;  but  in  point  of 
fact,  it  would  be  impossible  to  admit  appeals 
in  all  cases  where  inconvenience  might  arise 
if  there  was  no  appeal. 

It  has  been  said  that,  by  an  order  under 
Section  283,  the  Principal  Sudder  Ameen 
might  make  an  order  deferring  the  payment 
of  a  debt  for  20  years;  but,  in  like  manner, 
he  might  in  any  suit  appoint  a  day  for  fixing 
the  issues  distant  20  years,  and  as  great  in- 
convenience would  arise  in  the  one  case  as 
in  the  other.  There  would  be  no  appeal  as 
te  the  order  postponing  thf  fixing  of  the 
issues,  but  the  party  would  have  to  wait  for 
the  final  decree,  and  might  then  object  to  the 
order.  (Section  363,  Code  of  Civil  Pro- 
cedure.) In  like  manner,  the  Principal  Sud- 
der Ameen  might  frame  an  issue  which  the 
parties  would  be  obviously  unable  to  support 
by  proof,  and  he  might  then  give   to   the 


plaintiff  unlimited  time  to  adduce  his  evi- 
dence. I  only  give  these  instances  by  waj 
of  illustration  as  bearing  upon  the  ail- 
ment that  an  appeal  must  lie  ;  because,  i 
no  appeal  be  allowed,  inconvenienoe 
would  result.  It  may  be  added  that  an 
argument  of  this  kind  always  proposes  to 
sacrifice  the  maximum  of  convenience  to  t3ie 
minimum  of  inconvenience ;  for  surely  it 
must  be  assumed  that  in  the  great  inajont\ 
of  cases  where  a  discretion  is  allowed,  the 
Courts  will  give  a  proper  and  reasonable 
order  ;  and  it  seems  far  better  that  such  order 
should  be  undisturbed  than  to  open  a  doo: 
for  interference  with  all,  by  way  of  provid- 
ing against  a  few  orders  which  might  pos- 
sibly be  made  under  unusual  circumstances. 

It  is  with  very  great  regret  that  I  differ 
from  my  learned  brethren,  but  having^  con- 
sidered the  question  very  attentively,  I  fed 
I  should  not  be  doing  right  if  I  were  to 
surrender  the  opinion  I  have  deliberateh 
formed  to  the  opinions  of  my  colleag:uci, 
however  great  my  respect  for  them  may 
be. 

Peacock,  C.  J. — It  appears  to  me  that  an 
appeal  does  lie  in  this  case. 

Section  243  of  Act  VIII.  of  1859,  speak< 
ing  of  executions,  says  that  when  the  pro- 
perty attached  shall  consist  of  lands,  if  the 
judgment-debtor  can  satisfy  the  Court  that 
there  is  reasonable  ground  to  believe  thai 
the  amount  of  the  judgment  may  be  raised 
by  the  mortgage  of  the  land,  or  by  letting 
it  on  lease,  or  by  disposing  by  private 
sale  of  a  portion  of  the  land  or  of  any  other 
property  belonging  to  the  judgment-debtor. 
it  shall  be  competent  to  the  Court,  on  the 
application  of  the  judgment-debtor,  to  post- 
pone the  sale  for  such  period  as  it  may 
think  proper  to  enable  the  judgment-debtor 
to  raise  the  amount. 

The  discretion  which  by  this  Section  was 
vested  in  the  Court  executing  the  decree 
was  a  very  wide  one,  and  one  in  the  exercise 
of  which  the  Court  might  easily  fall  inio 
error,  and  by  which  the  execution-creditor 
might  sustain  very  great  damage. 

Section  364  enacted  that  no  appeal  should 
lie  from  any  order  passed  after  decree  and 
relating  to  the  execution  thereof,  except  as 
thereinbefore  expressly  provided. 

An  order  made  under  Section  243,  clear- 
ly fell  within  th^  provisions  of  Section  364. 
and  was  not  appealable,  no  express  provision 
having  bei»n  made  by  that  Act  for  giving  an 
appeal. 
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Section  343  was  silent  as  regards  an  ap- 
peal, and  the  words  of  Section  283  did  not 
give  an  appeal.  There  was  no  other  Section 
in  Aft  VIII.  by  which  an  appeal  was  given 
in  siich  a  case. 

Aft  XXIII.  of  1861  was  passed  for  the 
purpose  of  amending  Aft  VIII.  of  1859.  It 
recited  that  it  was  expedient  to  amend  the 
Adt,  but  it  did  not  state  in  what  respects  it 
was  expedient  to  amend  it.  Section  283  of 
AQ  VIII.  of  1859  ^'^s  repealed.  A  new  Sec- 
tion (11)  was  inserted,  and  it  was'declared 
that  Aft  XXIII.  of  1 86 1  should  be  read  and 
taken  as  part  of  Aft  VIII.  of  1859. 

Section  1 1,  Act  XX III.  of  1861,  which  was 
to  be  read  as  part  of  Act  VIII.,  contained  the 
following  words :  V  And  any  other  questions 
*•  arising  between  the  parties  to  the  suit  in 
'*  which  the  decree  was  passed,  and  relating 
'•  to  the  execution  of  the  decree,"  which  were 
not  in  Section  283,  Act  VIII.  of  1859;  and 
by  reason  of  the  insertion  of  those  words, 
the  question  referred  to  by  them  as  well  as 
the  other  questions  which  had  been  provided 
for  by  Section  283,  were  directed  to  be  de- 
termined by  order  of  the  Court  executing 
the  decree  and  not  by  separate  suit,  and  the 
order  of  the  Court  was  expressly  made 
subject  to  appeal. 

The  question  whether  the  sale  of  land,  at- 
tached in  execution,  shall  be  stayed  under 
the  provisions  of  Section  243  or  not,  clearly 
comes  within  the  meaning  of  the  words  to 
which  I  have  referred,  and  which  were  for 
the  first  time  used  in  Section  11,  Act  XXIII. 
of  1861. 

Such  a  question,  when  determined  by  the 
order  of  the  Court  executing  ihe  decree, 
comes  within  the  words  "  and  the  order  pass- 
ed by  the  Court  shall  be  open  to  appeal." 

The  importance  of  the  question  to  be 
detetmined  under  Section  24:3  would  be  no 
ground  for  holding  that  an  appeal  lay  from 
it,  but  it  is  an  important  matter  to  be  con- 
sidered when  it  is  contended  that  the  ques- 
tion, although  falling  within  the  words  of 
Section  11,  is  to  be  excluded  from  its  pro- 
visions. 

There  is  considerable  force  in  the  argument 
of  my  Hon'ble  colleague  Mr.  Justice  Louis 
Jackson,  for  whose  opinion  we  all  entertain 
ibe  greatest  respect.  His  argument  is  that 
Section  1 1  is  not  a  Section  merely  for  the 
purpose  of  giving  an  appeal,  but  for  the 
purpose  of  referring  the  determination  of 
certain  questions  for  the  decision  of  the 
Court  executing  the  decree  with  ^n  appeal 
against  the  decision  when  passed. 


But  when  we  come  to  look  narrowly  to 
Section  283,  which  was  repealed,  and  to  Sec^ 
tion  1 1 ,  Act  XXIII.  of  1 86 1,  which  was  substi- 
tuted for  it,  I  cannot  help  thinking  th^t'  the 
insertion  of  the  new  words  in  Section  <i, 
which  were  not  in  Section  283,  was  quite  as 
much  for  the  purpose  of  giving  an  appeal  in 
the  case  of  all  orders  determining  questions 
arising  between  the  parties  in  the  suit  and  re- 
lating to  the  execution  of  the  decree  as  for 
the  purpose  of  referring  the  determination  of 
the  questions  to  the  Court  of  execution. 

For  instance,  there  was  no  necessity  to 
enact  that  all  questions  regarding  the  amount 
of  mesne-profits,  which  were  reserved  for 
adjustment  in  the  execution  of  the  decree, 
should  be  determined  by  order  of  the  Court 
executing  the  decree;  and  many  other  ques- 
tions of  a  similar  nature  might  be  put. 
I  think  one  of  the  amendments  intended 
by  the  insertion  of  those  words  was  to  give 
an  appeal  from  decisions  on  all  questions 
which  were  included  in  the  words  newly 
introduced. 

If,  instead  of  mixing  the  whole  thing  up 
together  in  one  Section  and  in  one  sentence, 
the  provisions  had  been  separated,  the  point 
would  have  been  very  clear.  If,  instead  of 
saying  **  and  the  order  passed  by  the  Court 
shall  be  open  to  appeal,"  the  Seftion  had 
said  "  and  any  order  passed  by  the  Court 
arising  between  the  parties  to  the  suit  and 
relating  to  the  execution  of  the  decree  shall 
be  open  to  appeal,"  no  question  could  have 
arisen  as  to  the  construction  of  the  Seftion. 
If  the  Legislature  had  not  intended  to  give 
an  appeal  in  cases  similar  to  that  now  under 
consideration,  1  think  they  would  have  said 
"  and  any  other  questions  than  those  which 
"have  by  this  Act  or  by  Act  VIII.  of  1859 
•*  been  expressly  referred  for  the  decision  of 
**  the  court  of  execution." 

The  case  falls  within  the  words  of  the 
Section.  It  is  one  amongst  many  other  in 
which  I  think  it  is  important  that  there 
should  be  an  appeal,  and  in  which  I  think 
that  it  was  the  intention  of  the  Legislature 
to  give  an  appeal  by  the  insertion  of  the 
words  in  Seftion  11,  although  the  Seftion 
is  not  very  aptly  worded,  either  as  regards 
the  direftion  that  the  questions  mentioned  in 
the  Sedion  should  be  determined  by  the  Court 
executing  the  decree,  or  as  regards  the  ques- 
tions in  respect  to  which  it  was  intended  to 
give  an  appeal. 

The  rule  will  be  discharged  with  costs.     - 
Seton-Karr,  J, — I  am  of  the  same  opinion 
as  the  learned  Chief  Justice. 
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Four  cases  have  been  quoted  as  bearing 
fllirectly  on  the  point  referred  to  us — Mar- 
shall's Reports,  page  261  ;  I  Weekly  Reporter, 
page  11;  2  Weekly  Reporter,  page  4  9  ; 
8  Weekly  Reporter,  page  136. 

In  the  first  of  these  cases,  the  opinion 
appears  to  have  been  arrived  at  without 
argument  or  discussion.  In  the  next  two  cases 
I  was  one  of  the  Division  Bench  which 
passed  the  orders  which  have  made  this 
reference  necessary.  In  the  first  of  these 
cases,  the  appeal  was  preferred  against  an  act 
done  by  a  manager,  who  had  been  appointed 
ui^dei:  Section  243,  Ad  VIII.  of  1859,  ^"^  ^'^ 
held  that  Section  11,  Aft  XXIII.  of  1861,  was 
not  meant  to  apply  to  adls  done  by  a  person  so 
appointed.  In  the  second  case,  we  certainly 
did  hold  that  an  appeal  would  lie  under  Section 
II,  but  as  between  parties  on  the  suit  and  to 
the  execution. 

The  last  case  quoted  is  certainly  in  con- 
flict with  our  opinion,  but  looking  to  the  very 
broad  and  general  terms  of  Section  11,  Aft 
XXIII.  of  1 861 ,  and  also  to  the  hardship  which 
might  be  caused  if  there  were  no  redress 
against  unjust  or  illegal  orders  passed  under 
Section.  243,  Aft  VIII.  of  1859,  I  am  of 
opinion  that  it  was  the  intention  of  the 
Legislature  that  an  appeal  should  lie. 

Phear,  J, — I  agree  in  the  decision  of  the 
Chief  Justice  and  the  arguments  by  which 
he  has  supported  it. 

Macpherson,  y. — I  also  concur  with  the 
Chief  Justice. 

The  19th  March  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justicey  and  the  Hon'ble  L.  S.  Jackson, 
J.  B.  Phear,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges, 

Execution — Limitation — Bona  fide  ap- 
plication. 

Case  No.  436  of  1867. 

Miscellaneous  Appeal  from   an  order  pass- 
ed hy  the  Judge  of  East  Burdwan,  dated 
the  10th  July  i86y,  reversing  an  order  of 
Jhe  Principal   Sudder  A  meen  of  that  Dis- 
tricty  dated  the  6th  April  i86y, 

Bisseshur  Mullick  (Judgment-debtor), 
Appellant^ 

versus 

Maharajah  Mahatab  Chunder  Bahadoor  (De- 
cree-holder), Respondent. 


Bahoos   Romesh    Chunder   Mitter^    Annund 
Chunder  Ghossal,  and  Lukhee  Churn  Bost 
for  Appellant. 

Bahoos   Juggadanund  .  Mookerjee    and 
Chunder  Madhuh  Ghose  for  Respondent 

A  judgment-creditor  obtained  a  decree  on  the  3111 
August  i  859,  and  took  out  proceeding's  in  the  foHoinRi^ 
order  of  time:  first,  on  tne  20th  Aug^ost  1861,  idiee 
an  effectual  notice  was  served  on  the  judgrment-dditor: 
secondly,  on  the  13th  September  1S65,  when  a  sini3ar 
notice  was  served;  and  thirdly,  on  the  tjth  of  Au^iflt 
1S66,  when  application  was  made  to  arrest  the  persoi 
of  the  judgment-debtor. 

Held  that  as  the  execution  of  the  decree  was  barmi 
by  limitation  when  the  application  of  the  13th  Sqh 
tember  1865  was  made,  the  last  application  on  the  ly^ 
August  1866  was,  within  the  terms  of  Section  »s  Aa 
XIV.  of  itS59,  barred. 

This  case  was  referred  to  the  Full  Bench 
by  Loch  and  Hob  house  ^  J  J.,  under  flu 
folloiving  remarks : — 

Hobhouse,  J, — The  facts  are  these ; — 

The  Maharajah  of  Burdwan,  the  judg- 
ment-creditor, got  a  decree  on  the  51st 
August  1859,  ^"^  slibsequently  took  cot 
proceedings  in  execution  in  the  following 
order  of  time : — 

First y  on  the  2oih  August  1861,  when, 
on  the  34th  of  June  1862,  an  effectual  notice 
was  served  on  the  judgment-debtor; 

Secondly,  on  the  13th  September  1865, 
when  a  similar  notice  was  served ; 

Thirdly,  on  the  13th  August  1866,  when 
application  was  made  to  arrest  the  person  of 
the  judgment-debtor:  And  lastly,  on  this 
present  occasion. 

It  is  admitted  that  when  the  proceedings 
of  the  13th  September  1865  were  instituted, 
execution  was  barred  by  the  application 
of  the  Statute  of  Limitations  (Section  20, 
Aft  XIV.,  1859),  ^"d  ^^^^  *^1  ^h®  proceedings 
taken  were  real,  effectual,  and  in  good  faith, 
and  that  the  judgment-debtor  had  notice  of 
them,  and  on  no  occasion,  until  the  present, 
sought  to  plead  limitation  in  bar  of  them. 

It  is  contended,  however,  by  the  judgment- 
debtor  that  when  once  proceedings  were 
barred  by  lapse  of  time  the  decree  was 
dead,  so  that  no  subsequent  proceedings, 
even  though  the  judgment-debtor  had  notice 
of  them,  and  did  not  plead  limitation  in  bar 
of  them,  could  revive  the  decree ;  and  in  sup- 
port of  this  contention  he  relies  on  varioas 
rulings  of  Division  Benches  of  this  Court, 
to  be  found  at  pag^is  20  and  21,  Vol.  V.,and 
17  and  18,  Vol.  VI.,  W.  R.,  respectively. 

On  the  o\her  hand,  the  judgment-creditor 
contends  that  Section  20  of  the  Act  is  to  b€ 
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construed  literally;  that  the  Court  is  only, 
in  the  lerms'of  that  Section,  to  ascertain  whe- 
ther any  real  and  effectual  proceeding  has 
been  taken  to  keep  the  decree  in  force 
"  within  three  years  next  preceding  the  appli- 
cation for  execution ; "  and  that  when,  as  in 
this  case,  a  real  effectual  proceeding  has 
admittedly  been  taken  within  such  time,  the 
application  to  execute  is  not  barred  by  the 
fact  that  at  some  previous  time  the  decree 
may  have  been  dead,  and  he  relies  on  two 
judgments  of  a  Division  Bench  of  this  Court 
put  up  wiih  the  record. 

There  is  no  doubt  that  these  latter  judg- 
ments conflict  with  those  relied  upon  by  the 
judg-ment-creditor,  and  I  think,  therefore, 
that  we  should  submit  the  matter  for  the 
decision  of  a  Full  Bench. 

The  facts  are,  that  execution  of  the  decree 
was  at  one  time  barred  by  the  application 
of  the  Statute  of  Limitations,  and  that  sub- 
sequently to  this  time  the  judgment-debtor 
su^ered  effectual  proceedings  to  be  taken  in 
execution,  so  that,  as  the  case  now  stands, 
such  proceedings  have  been  taken  within 
three  years  next  preceding  this  present 
application  for  execiition. 

Such  being  the  facts,  the  question  for  the 
Full  Bench  is,  whether  or  not  the  present 
application  is  barred  by  the  terms  of  Section 
20,  Act  XIV.  of  1859. 

T^he  judgments  of  the  Full  Bench  ivere 
delivered  as  folloiv : — 

Peacock,  C,  J.,  (Phear,  MacphersoUy  and 
Miiier,  J  J.,  concurring)  .~\  think  that 
the  case  is  a  very  clear  one.  On  the  1 3th  of 
September  1865,  an  application  for  execution 
was  made ;  but  at  that  time  execution  of 
the  decree  was  barred  by  limitation.  The 
proceedings  under  that  execution  were 
struck  off  on  the  29ih  of  March  1866.  Sub- 
sequently, another  application  for  execution 
was  made  within  three  years  after  the  13th 
of  September  1865,  and  the  question  is  whe- 
ther the  application  which  was  made  on  the 
13th  of  September  1865,  or  the  issuing  of 
the  process  thereon,  was  a  proceeding  taken 
to  enforce  the  judgment  within  the  meaning 
of  Section  20  of  Act  XIV.  of  1859. 

It  appears  to  me  that  the  application  was 
not  a  proceeding  within  the  meaning  of  that 
Section.  By  the  word  "  proceeding ''  in  that 
Section,  1  understand  the  Legislature  to 
have  intended  a  proceeding  not  barred  by 
limitation,  and  under  which  process  of  exe- 
cution might  have  been  lawfully  issued,  if 
the  application  had  been  opposed. 

Vol.  X. 


If  this  were  not  so,  a  person,  after  a  decree 
was  barred,  might  make  an  application  to^ 
enforce  its  execution ;  but  upon  that  appli* 
cation  it  is  clear  that  no  process  of  execution 
could  arise  unless  some  proceeding  had  be«n 
taken  to  enforce  the  judgment  within  three 
years  prior  to  it.  Such  application  for  execu- 
tion ought,  therefore,  under  Section  20  to  be 
refused.  If  the  argument  in  the  present  case 
is  correct,  the  applicant  might  in  such  case 
make  a  fresh  application,  and  in  support 
of  it,  avail  himself  of  the  one  which  had  just 
been  refused  as  an  application  which  had 
been  bond  fide  made  within  three  years. 

The  application,  then,  of  the  13th  of  Sep- 
tember 1865,  was  not  a  proceeding  within 
the  meaning  of  the  Section.  If  thai  appli- 
cation was  not  a  proceeding  within  the 
meaning  of  the  Section  at  the  time  when  it 
was  made,  it  could  not  subsequently  become 
so,  merely  because  the  judgment-debtor  did 
not  come  in  and  oppose  it.  The  non-opposi- 
tion by  the  judgment-debtor  clearly  was  not 
a  proceeding,  nor  was  the  issue  of  process  by 
the  Court  in  a  case  in  which  that  process 
ought  to  have  been  refused  a  proceeding 
within  the  meaning  of  the  Act.  Under  these 
circumstances,  it  appears  that  the  application 
which  was  last  made  was  barred  by  limita- 
tion. 

•  The  appeal  must  be  allowed.  The  judg- 
ment of  the  Judge  is  reversed,  and  the 
judgment  of  the  Principal  Sudder  Ameen 
affirmed  with  costs  in  all  the  Courts. 

Jackson,  J. — I  entirely  concur  in  the 
judgment  which  has  just  been  delivered,  and 
1  have  nothing  whatever  to  add  to  the  view 
of  the  law  taken  by  the  Chief  Justice  in 
the  case  before  us ;  but  it  may  be  useful  to 
advert  to  a  class  of  cases,  several  of  which 
have  lately  come  before  the  5th  Bench  on 
which  I  was  lately  sitting,  and  which,  though 
distinguishable  from  the  present  case,  might 
perhaps  have  been  cited  as  bearing  upon  the 
question  referred  to  us.  I  mean  cases  of 
this  description,  in  which  execution  has  been 
applied,  a  proceeding  taken,  the  case  then 
struck  off,  a  fresh  application  made  within 
three  years  from  the  date  of  the  previous 
1  proceeding,  fresh  notice  given,  and,  say,  a 
process  of  attachment  issued.  Shortly  aiter^, 
that  is  within  three  years  after  that  attach* 
ment  took  place,  a  fresh  application  to 
execute  is  made,  and  the  judgment-debtor 
coming  forward  seeks  to  raise  a  question  as 
to  the  bona  fides  and  the  sufficiency  of  the 
proceeding  last  taken  before  the  preceding 
application. 
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In  such  cases,  I  have  more  than  once  felt  the  Judge  of  Shahabad,  to  execate  the  decree 
obliged  to  hold  that  the  question  of  the  bona-  \  of  the  Azimgurh  Court,  and  the  said  Jiid^ 
fides  of  such  proceedings,  being  a  matter  of  1  has  refused  to  do  so  jon  the  groand  t^ 
fact  which  the  judgment-debtor  might  have  t  execution  is  barred  by  the  application  af  ibe 
disputed  on  the  occasion  of  the  last  notice,  1  Statute  of  Limitations  (Section  20,  Aa 
and  be  having,  notwithstanding  the  service  >  XIV.  of  1859). 

of  notice,  omitted  to  raise  that  question,  and  .  in  appeal  before  us,  it  is  urged  that  this 
having  submitted  at  that  time  to  further  decision  is  erroneous  in  law,  inasmuch  as 
proceedmgs  in  execution,  he  was  thereafter  the  Judge  had  no  jurisdiction  to  make  k: 
barred  from  raismg  the  question  of  limitation,  and  it  is  said  that,  under  Section  290  of  the 
Mid  that  the  execution  must  go  on.  Cases  off  Act,  the  Judge  should  simply  have  sUjcd 
that  description,  I  need  hardly  say,  are  clearly  |  execution,  pending  orders  of  the  Court  d 
distinguishable  from  a  case  like  the  present,  =  Azimgurh  by  which  the  original  decree  was 
in  which  there  was  a  manifest  bar  of  limita- 1  passed 

tion  at  the  time  of  the  last  application.  \      r^    \       1      t      ^  .   . 

On  the  other  hand,  it  is  pointed  out  to  u 

'  that,  under  Section  288,  the  Judge  of  Sba- 

habad  has  jurisdiction  in  a  certain  contin- 
gency to  enquire  into  the  validity  of  the 
decree  of  the  Court  of  Azimgurh,  and  tfaaic, 

under  rulings  of  Divi- 
5  W.  R.,  II,  Misc.  sion  Benches  of  this 
^      "     V\^'    "  Court,  marginally  not- 

ed,  such  jurisdiction  m- 
volves  the-  minor  jurisdiction  of  enqairing 
into  and  determining  the  fact  as  to  whether 
or  not  execution   of  the    same    decree  is 


The  19th  March  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
J.    B.    Phear,    A.    G.     Macpherson,    and , 
Dwarkanath  Milter,  Judges, 

Execution — Limitation. 
Case  No.  507  of  1867. 
Miscellaneous  Appeal  from  an  order  passed  \  barred  by  limitation, 
hy  the  Officiating  Judge  ofShahahad,  dated 
the  26th  of  July  i86y. 

T.  Leake  (Decree-holder),  Appellant, 


versus 
\V.  Daniel  (Judgment-debtor),  Respondent, 

Baboo  Otool  Chunder  Chozvdhry  for 

Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Onookool 
Chunder,  Mookerjee  for  Respondent. 

When  a  decree  is,  under  Section  2S4  and  the  following 
Sections  of  Act  VIM.  of  1859,  transmitted  from  one 
Court  to  another  Court  for  execution,  the  Court  to 
which  the  decree  is  transmitted  has  jurisdiction  to 
determine  whether  or  not  execution  ot  the  decree 
barred  under  Act  XIV.  of  1859. 


IS 


I  venture  to  dissent  from  the  view  of  the 
law  thus  taken  by  the  Division  Benches 
in  question. 

I  observe  that  the  procedure  under  Sec- 
tion 284  and  the  Sections  following  is 
this:— 

A  copy  of  the  decree  and  certificate  of 
non-satisfaction  and  a  copy  of  any  order  for 
execution  are  transmitted  to  the  Court  in 
which  execution  is  desired.  On  arrival  ol 
these  documents  in  the  said  Court,  they  are 
filed  therein,  and  they  become  decrees  and 
orders  capable  of  execution  by  the  Coon  to 
which  they  have  been  transmitted. 


Then,  when  application  is  made  to*  such 

This  case  was  referred  to  the  Full  Bench    Court  for  execution,  the  Court  (Section  t%%) 

by  Loch   and    Hobhouse,    JJ„    under    the    "  shall  proceed  to  execute  the  same  accord- 

following  remarks : — 

Hobhouse,  J.—The  facts  essential  to  the 
right  understanding  of  this  case  are  these : — 

Appellant,  the  decree-holder,  obtained  a 
decree  against  the  judgment-debtor,  res- 
pondent, in  the  Court  of  the  Judge  of  the 
district  of  Azimgurh,  within  the  jurisdiction 
of  the  High  Court  of  the  North-Wesiern 
Provinces. 


"  ing  to  its  own  rules  in  the  like 
"  provided  that  such  Court  shall  have  no 
*'  power  to  enquire  into  the  validity  of  the 
^'  decree,  unless  it  appear  upon  the  face  of 
**  the  decree  that  the  Court  bv  which  it  was 
"  made  had  no  jurisdiction  to  make  the 
**  same." 


Under  Section  284,  and  the  following 
Sections  of  the  Code  of  Civil  Procedure, 
the  decree-holder   applied  to  the  Court  of 


Section  290:  "Such  Court  may,  upon 
''  good  and  sufficient  cause  being  shown,  stay 
*'  the  execution  Af  the  decree  for  a  reasonable 
"  time  to  enable  the  defendant  to  apply  to 
"  the  Coifrt  by  which  the  decree  was  passed^ 
''  or  to  any  Court  having  appellate  jurisdic. 

b 
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lion  in  respect  of  the  decree  or  the  execu- 
tion thefeof,  for  an  order  to  stay  the 
execution,  or  for  any  other  order  relating 
to  the  decree  or  to  execution  thereof  which 
such  Court  of  first  instance  or  of  appeal 
might  have  made,  if  execution  had  been 
issued  by  such  Court  of  first  instance,  or  if 
application  for  execution  had  been  made 
to  such  Court ;  and  in  case  the  person  or 
property  of  the  defendant  shall  have  been 
seized  under  an  execution,  the  Court  which 
issued  the  execution  may  order  the  restitu- 
tion of  the  property  or  the  discharge  of^  the 
person  of  the  defendant,  pending  the  result 
of  such  application." 

And  again  (Section  292):  "  Any  order  of  the 
Court  in  which  the  decree  was  passed,  or  of 
such  Court  of  appeal  as  aforesaid,  shall  be 
binding  upon  the  Court  in  which  the  appli- 
cation for  execution  was  made." 

But,  on  the  other  hand  (Section  294) :  **  All 
''  orders  of  a  Court  for  executing  a  decree  of 
"  another  Court  shall  be  subject  to  the  same 
'*  rules  in  respect  to  appeal  as  if  the  decree 
"  had  been  originally  passifd  by  the  Court 
"  making  such  order/' 

These  seem  to  me  to  be  the  essential 
provisions  of  the  law  in  respect  of  execu- 
tion by  one  Court  of  the  decree  of  another 
Court. 

In  the  first  place,  then,  I  remark  that  the 
Court  to  which  the  decree  is  transmitted 
has  not  the  whole  record  before  it,  but  only 
three  documents,  viz.,  copies  of  the  decree 
and  of  any  order  for  execution  made  by  the 
transmitting  Court,  and  certificate  of  non- 
satisfaction  of  the  decree. 

These  documents  are  obviously  not  alone 
and  without  the  record  sufficient  to  enable  the 
Court  to  enquire  into  the  merits  of  the  case  ; 
and  It  seems  to  me  questionable  whether 
the  *g^neral  provision  of  the  Code,  under 
which  one  Court  may  send  for  the  records 
of  another  Court,  is  applicable. 

But  these  documents  are  sufficient  to  en- 
able the  Court  to  comply  with  the  proviso 
in  Section  288,  viz.,  to  see  whether  or  not, 
on  the  face  of  the  decree,  the  Court  by 
which  it  was  made  had  jurisdiction  to  make 
it,  and,  if  it  had  not,  then  to  enquire  into  the 
validity  of  the  decree,  and  if  it  was  invalid, 
then,  I  presume,  to  refuse  to  proceed  to  exe- 
cute it. 

I  think,  therefore,  that  tiie  proviso  in  Sec- 
tion 288  gives  one  particular  power,  and 
that  only,  and  upon  the  preceding^  words  of 


that  Section,  and  upon  the  general  doctrine 
of  the  "  expressio  unius, "  I  would  hold 
that,  unless  the  Court  should  consider  thA 
the  decree  had,  on  the  face  of  it,  been 
made  without  jurisdiction,  then  the  Court 
was  bound  ("shall")  to  "proceed  •to 
execute  the  decree  according  to  its  own 
rules  " 

It  is  contended,  however,  that  by  these 
last  words  there  is  conveyed  to  the  Court 
a  power  to  enquire  into  the  whole  merits 
of  the  execution-case,  and  so,  to  apply  the 
argument  to  this  particular  case,  to  enquire 
into  the  fact  as  to  whether  or  not  the  decree 
is  barred  by  the  application  of  the  Statute  of 
Limitation. 

But  in  the  first  place,  as  1  remarked 
above,  the  Court  has  not,  and  I  think  can- 
not have,  before  it  the  materials  for  such 
an  enquiry;  nor,  for  public  convenience, 
would  it  seem  advisable  that  it  should  be 
able  to  procure  such  materials,  nor  again 
can  I  understand  for  what  object  t)ie  pro- 
visions of  Section  290  were  framed,  if  it 
was  not  that  such  an  enquiry,  as  I  have 
above  mentioned,  should  be  held  by  the 
Court  "  by  which  the  decree  was  passed," 
or  "  by  any  Court  having  appellate  juris- 
diction ''  over  such  Court. 

It  seems  to  me  that  the  Court  to  which 
a  decree  is  transmitted  for  execution  has  a 
very  limited  and  a  very  well-defined  juris- 
diction. 

So  far  as  the  original  decree  is  concerned, 
it  may  enquire  into  any  want  of  jurisdiction 
to  make  it  apparent  on  the  face  of  it,  and 
that  is  all. 

And  so  far  as  execution  of  a  decree  is 
concerned,  it  may  proceed  to  execute  upon 
its  own  rules,  i.  e.,  as  Section  7,  Ad  XXXII. 
of  1852  had  it,  "  its  rules  and  mode  of  proce- 
dure; "  it  may  seize,  for  instance,  the  proper- 
ty or  person  of  the  defendant  by  its  own 
officers  under  its  own  rules  and  its  own  pe- 
culiar procedure. 

And  its  orders  in  execution  are  (Section 
294)  open  to  appeal. 

But  if  any  other  order  is  wanted  either 
to  stay  execution  or  relating  to  the  decree 
or  the  execution  thereof,  and  that  order  4s 
one  (as  undoubtedly  this  is  in  this  case) 
which  the  Court  by  which  the  decree  was 
passed  or  its  Appellate  Court  might  have 
made  if  execution  had  been  issued  by  such 
Court,  then  all  that  the  Court  to  which  the 
decree  is  transmitted  can,  in  my  judgment, 
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do,  is  to  stay  execution  for  a  reasonable  time 
\p  enable  the  defendant  to  apply  to  the 
transmitting  Court  for  orders. 

I  think,  then,  as  this  was  a  decree  of  the 
A^mgurh  Court,  that  that  Court  alone,  and 
not  the  Court  of  Shahabad,  had  jurisdiction 
to  pass  an  order  as  to  whether  or  not  the 
decree  was  barred  by  the  application  of  the " 
Statute  of  Limitation,  and  so  that  the  order  of 
the  Judge  of  Shahabad  must  be  set  aside  as 
made  without  jurisdiction. 

The  question  for  the  decision  of  the  Full 
Bench  is  this : — 

•  When  a  decree  is,  under  Section  284  and 
the  following  Sections  of  the  Code  of  Civil 
Procedure,  transmitted  for  execution  to 
any  Court,  has  that  Court  jurisdiction  to 
determine  whether  or  not  execution  of  the 
decree  is  barred  by  the  application  of  the 
Statute  of  Limitation,  or  does  not  the  juris- 
diction rather  rest  with  the  transmitting 
Court  ? 

Loch,  y. — The  question  raised  by  Mr. 
Justice  Hobhouse  is  of  so  much  importance 
that  I  think  it  should  be  submitted  for  the 
determination  of  a  Full  Bench. 

The  folloiving  are  the  judgments  of  the 
Full  Bench  : — 

Peacock^  C.  J,  (Phear,  Macpherson,  and 
Mitter^  JJ-^  concurring), — In  this  case 
a  decree  of  the  Azimgurh  Court  was  trans- 
mitted for  execution  to  the  Shahabad  Court. 
There  was  no  order  for  execution  sent,  but 
merely,  as  I  understand,  a  copy  of  the  de- 
cree and  a  certificate  that  satisfaction  had 
not  been  obtained  by  execution. 

It  appears  to  me  to  be  clear  that  when 
application  for  execution  was  made  in  the 
Shahabad  Court,  that  Court  was  bound  by 
Aft  XIV.  of  1859,  and  had  power  to  decide 
whether  or  not  it  was  barred  by  that  Statute 
from  issuing  process  of  execution. 

A  question  was  raised  in  argument  as  to 
what  law  of  limitation  would  apply  if  the 
Court  in  which  the  decree  was  obtained  and 
that  to  which  it  was  transmitted  were  go- 
verned by  different  laws  of  limitation.  It 
is  unnecessary  for  us  to  determine  what 
vould  be  the  law  applicable  to  such  a  case ; 
but  speaking  for  myself  only,  I  would  say 
that  it  appears  to  have  been  the  intention  of 
the  Legislature,  under  Section  287,  that  the 
law'of  limitation  by  which  the  Court  to  which 
the  decree  was  transmitted  was  bound  should 
be  the  law.     It  is  a  general  rule  that  Statutes 


of  Limitation  affect  the  remedy,  and  not  the 
law. 

The  case  will  be  sent  back  to  the  Division 
Bench  to  be  dealt  with  according  to  iu 
merits. 

Jackson,  J, — I  concur  in  this  judgment, 
the  question  of  diversity  of  law  of  limitatioa 
not  arising  in  this  case. 


The  19th  March  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chirf 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
J.  B.  Phear,  A.  G.  Macpherson,  and  Dwar- 
kanath  Milter,  Judges, 

Lease — Non-payment  of  rent— Section  78,  Act 

X.  of  1859. 

Case  No.  1534  of  1867. 

Special  Appeal  from  a  decision  passed  /n*  the 
Additional  Judge  of  Chittagong,  dated  the 
20th  April  186'j,  affirming  a  decision  of 
the  Deputy  Collector  of  that  District,  dated 
the  joth  October  tS6j. 

Jan  Ali  Chowdhry  (Plaintiff),  Appellant, 

versus 

Nittyenund  Bose  (Defendant),  Respondent. 

Mr.  R.  E,  Tividale  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondent. 

Held  that  in  a  suit  for  the  cancelment  of  a  lease  oa 
account  of  a  breach  of  its  conditions,  the  breach  com- 
plained of  consisting  in  the  non-payment  of  rent  for  a 
particular  period  specified  in  the  lease,  the  lessee  is  en- 
titled to  avail  himself  of  the  proviso  in  Section  7S,  Act 
X.  of  1859,  that  Section  applying  to  ali  suits  for  the 
ejectment  of  a  ryot  or  for  cancelment  of  lease  for  ao3> 
payment  of  rent. 

This  case  2uas  referred  to  the  Full  Bench 
by  Loch  and  Mitter,  JJ,^  under  thefoltatv- 
ing  remarks : — 

Milter,  J. — This  was  a  suit  insiiluteli  by 
the  special  appellant  for  the  cancelment  of  a 
lease  on  the  ground  that  the  respondent  bad 
violated  a  particular  condition  thereof  by 
which  it  was  liable  to  be  cancelled.  The 
breach  in  question  amounts  to  the  non-pav- 
mcnt  of  rent  for  one  entire  year.  The  Lower 
Appellate  Court  has  now  found  after  remand 
that  the  breach  complained  of  has  been  com- 
mitted by  the  respondent,  and  a  decree  for  the 
cancelment  of  the  lease  has  been  passed  in  the 
appellant's  favor,  siibject  however  to  the 
proviso  in  Section  78  of  Act  X.  of  15^59. 

In  special  app^l  it  is  contended  before  as 
that  an  unconditional  decree  for  the  can- 
celment ot  the    lease   ought    to   have  been 
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passed,  the  proviso  in  question  being  in- 
applicable to  a  suit  founded  upon  a  breach 
of  the  conditions  of  a  lease.  We  are  of  opi- 
nion that  this  contention  is  sound.  We 
think  that  a  suit  for  the  cancelment  of  a  lease 
for  non-payment  **  of  rent,"  as  contemplated 
by  Act  X.,  is  essentially  distinct  from  a  suit 
brought  for  the  same  purpose  on  the  ground 
of  a  "  breach  of  contract,"  even  though  the 
breach  alleged  amounts  to  nothing  more  than 
the  non-payment  of  rent  for  a  period  specified 
therein.  The  distinction  is  clearly  marked  in 
Clause  5,  Section  23  of  the  Act,  and  the  two 
grounds  of  action,  namely,  **  non-payment  of 
rent "  and  "  a  breach  of  the  conditions  of  the 
contract,"  are  treated  as  quite  distinct  from 
one  another.  The  first  class  of  suits  evident- 
ly arise  out  of  the  provisions  made  in  Sec- 
tions 21  and  22  ;  the  second  from  the  condi- 
tions themselves  voluntarily  asrreed  to  bv  the 
parties  themselves.  In  ihe  first,  the  land- 
holder takes  his  stand  upon  a  right  created 
for  him  by  the  Legislature ;  in  the  second, 
he  relies  upon  a  right  reserved  to  himself 
by  the  terms  of  the  very  engagement  by 
which  the  tenure  in  question  came  into 
existence.  It  is  to  be  observed  in  this 
place,  that  no  suit  for  the  cancelment  of  a 
lease  on  the  mere  ground  of  non-payment  of 
rent  can  be  maintained  unless  the  lessee  is  a 
•*  ryot"  or  **  a  farmer,  or  other  lease-holder 
not  having  a  permanent  or  transferable  inter- 
est in  the  soil."  Where  the  lessee  is  the 
possessor  of  a  permanent  or  transferable  in- 
terest in  the  land,  his  lease  can  be  cancelled 
on  accbunt  of  non-payment  of  rent  only 
where  such  non-payment  is  made  a  ground 
of  eancelment  by  the  express  terms  of  the 
contract  under  which  he  holds.  Such  being 
the  distinction  between  the  two  classes  of 
suits  above  referred  to,  it  is  now  to  be  seen 
whether  the  proviso  in  Section  y^  can  be 
made  applicable  to  a  suit  for  the  cancelment 
of  a  lease  for  non-payment  of  rent  where 
such  non-payment  is  expressly  made  a 
ground  for  cancelment  by  the  conditions  of 
the  contract. 

Section  78  runs  as  follows :  "  Any  per- 
**  son  desiring  to  eject  a  ryot  or  to  can- 
"  eel  a  lease  on  account  of  non-pay- 
**  meni  of  arrears  of  rent  may  sue  for 
'*  such  ejectment  or  cancelment  and  for  re- 
"  covery  of  the  arrear  in  the  same  action, 
*'or  may  adduce  any  unexecuted  decree  for 
"  arrears  of  rent  as  evidence  of  the  ex- 
"  istence  of  such  arrear  irj^  a  suit  for  such 
"ejectment  or  cancelment.  /;/  all  cases 
*'  of  suits  for  the-  ejectment  of  a  ryot  or  the 
''  cancelment  of  a  lease,  the  decree   shall 


"specify  the  amount  of  the  arrear;  and  if 
"  such  amount,  together  with  interest  and 
"costs,  be  paid  into  Court  within  15  days 
"  from  the  date  of  the  decree,  execution  shall 
"  be  stayed."  We  think  that  the  proviso 
clearly  refers  to  ''suits  for  cancelment  of 
"  leases  on  account  of  non-payment  of  rent'* 
referred  to  in  the  first  sentence,  and  not  to 
any  other  class  of  suits,  such  as  suits  founded 
upon  breach  of  contract.  The  whole  Section 
has  reference  to  the  provisions  of  Sections 
21  and  22,  and  must  be  read  in  conjunction 
with  them. 

It  cannot  possibly  be  argued  that  the  pro- 
viso in  question  can  refer  to  a  suit  found- 
ed upon  breach  of  contract  when  the  breach 
does  not  consist  of  non-payment  of  rent, 
and  we  do  not  see  any  reason  why  it  is  to 
be  applied  to  a  suit  of  the  same  class  mere- 
ly because  the  breach  in  question  happens  to 
amount  to  non-payment  of  rent.  The  words 
•*  all  cases"  mean  all  cases  of  suits  for  can- 
celment on  account  of  non-payment  of  rent 
as  indicated  by  Clause  5,  Section  23  of  the 
Act,  and  the  word  **  all  '*  is  used  with  re- 
ference to  what  precedes,  /.  e.,  \vith  reference 
to  cases  in  which  the  arrear  and  the  cancel- 
ment are  sought  for  in  the  same  suit,  or 
cases  in  which  the  cancelment  of  the  lease  is 
alone  sought  for,  an  unexecuted  decree  for 
arrears  of  rent  being  filed  in  evidence.  Where 
the  landholder  chooses  to  avail  himself  of  a 
right  created  for  him  by  the  Legislature,  he 
must  take  that  right  subject  to  all  the  limita- 
tions by  which  it  has  been  circumscribed  by 
the  law ;  but  where  he  relies  upon  the  con- 
tract under  which  the  tenant  was  permitted 
to  enter  upon  the  land,  it  is  reasonable  and 
just  that  the  full  benefit  of  that  contract 
should  be  acceded  to  him,  unless  it  can  be 
shown  that  the  extent  of  such  benefit  has 
been  limited  by  express  legislation. 

It  has  been  said  that  a  Court  of  Equity  in 
England  would  always  allow  a  locus  peni- 
tenticB  to  the  tenant  to  save  himself  from  the 
penalty  of  forfeiture ;  but  whether  it  is  so  or 
not  we  do  not  think  that  the  Revenue  Courts 
are  competent  to  override  the  contracts  of 
parlies,  unless  there  is  any  express  legislation 
on  the  subject  authorizing  them  to  do  so. 
No  such  locus  penitenticCy  it  is  admitted? 
can  be  given  to  the  tenant  when  the  breach 
of  contract  committed  by  him  is  of  any 
other  description  than  non-payment  of  rent, 
and  we  do  not  see  any  reason  why  it  is  to  be 
granted  merely  because  the  breach  commit- 
ted in  a  particular  case  accidentally  happens 
to  be  non-payment  of  rent.     Such  a  mode  of 
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procedure  would  be  particularly  hard  in  the 
•ase  of  landholders  seeking  to  cancel  the 
lease  of  an  under-tenant  who  possesses  a 
permanent  or  transferable  interest  in  the  soil, 
fo^it  has  been  shown  already  that  the  tenure 
of  such  under-tenants  cannot  be  cancelled 
except  under  the  express  provisions  of  the 
contract  under  which  they  hold. 

It  is  also  to  be  remarked  that  under  the  pro- 
visions of  Sections  21  and  22,  the  lease  of  a 
ryot  or  of  a  farmer  or  other  lease- holder  not 
possessing  a  permanent  or  transferable  inter- 
est in  the  soil,  can  be  cancelled  on  the  ground 
of  his  failure  to  pay  any  one  kisi  or  instal- 
ment of  rent.  Such  is  not  necessarily  the 
case  where  non-payment  of  rent  is  made  a 
ground  of  cancelment  by  the  contract  of  the 
parties.  In  this  particular  instance  before 
us  the  non-payment  of  rent  for  one  entire 
year  is  the  breach  contemplated  by  the 
lease,  and  the  period  of  default  might  be  much 
larger  in  other  cases.  There  can  be  no  reason, 
it  appears  to  us,  why  the  tenant,  after  hav- 
ing failed  in  his  resistance  to  the  just  claim 
of  his  landlord,  should  be  allowed  a  further 
period  of  15  days  after  the  date  of  decree 
in  direct  opposition  to  the  terms  of  the 
very  contract  under  which  he  was  allowed 
to  enter  upon  the  land. 

We  would  have  decreed  thit>  special  ap- 
peal, but  as  some  decisions  of  our  Court 
have  been  pointed  out  to  us  in  which  a  differ- 
ent view  of  the  law  appears  to  have  been 
taken  by  some  of  our  learned  colleagues,  we 
think  that  a  reference  to  a  Full  Bench  is 
necessary.  The  cases  we  refer  to  are  the 
following:  6  \V.  R.,  page  65  ;  7  W.  R.,  page 
374;  Ha/s  Reports,  pp.  523  and  573. 

We  refer  this  case  accordingly  to  a  Full 
Bench  for  the  determination  of  the  follow- 
ing point — 

Whether,  in  a  suit  for  the  cancelment  of  a 
lease  on  account  of  a  breach  of  the  conditions 
thereof,  the  lessee  is  entitled  to  avail  himself 
of  the  proviso  in  Section  78,  Aft  X.  of  1859, 
the  breach  complained  of  consisting  in  the 
non-payment  of  rent  for  a  particular  period 
specified  in  the  lease. 

The  judgment  of  the  Full  Bench  was 
•  delivered  as  follows  : — 

Peacock,  C.  J. — I  think  that  this  is  a 
clear  case.  Section  78  applies  to  all  cases  of 
suits  for  the  ejectment  of  a  ryot  or  for  the 
cancelment  of  a  lease  for  the  non-payment  of 
rent.  It  applies  not  only  to  cases  in  which  it 
is  sought  to  eject  a  ryot  under  Section  2  \  for 
non-payment  of  rent  or  for  the  cancelment  of 


a  lease  for  non-payment  of  rent  under  Section 
22,  but  also  to  cases  in  which  it  is  sought  to 
cancel  a  lease  or  to  eject  a  ryot  for  non-pay- 
ment for  rent  under  an  express  stipulation 
contained  in  the  engagement  between  the 
parties  that,  in  the  event  of  non-payment,  the 
lease  shall  be  forfeited.  The  words  are  general 
''  in  all  cases  of  suits,"  and  not  in  all  cases 
of  suits  brought  for  the  purpose  of  enforcing 
the  provisions  of  Section  22. 

The  appeal  will  be  dismissed  with  costs. 


The  19th  March  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  ChHf\ 
Justice,  and  the  Hon'ble  L.  S.  Jacksoa 
J.    B.    Phear,    A.    G.    Macpherson,  and 
Dwarkanath  Mitter,  Judges, 

Suit  for  kubooleut— Plaint. 

Cases  Nos.  1175  to  1180  of  1867. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Backergunge,  dcUed  the  yd 
of  April  r86y,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  daitd 
1st  December  1866, 

Golam  Mohamed  and  another  (Defendants), 

Appellants, 

versus 

Asmut  Alee  Khan  Chowdhry  (Plaintiff), 

Respondent, 

Baboos  Shushee  Bhooshun  Bose  and  Nil- 
monee  Sen  for  Appellants>. 

Baboo  Romesh  Chunder Mitter  for 
Respondent. 

When  a  landlord  sues  to  obtain  from  hU  ryot  a 
kubooleut  at  a  given  rate  of  rent,  and  the  Court  find 
that  that  rate  exceeds  the  rate  which,  in  the  judi^eat 
of  the  Court  upon  the  evidence  before  it,  would  be  fair 
and  equitable,  the  plaintiff  is  not  entitled  to  a  decree  for 
a  kubooleut  at  the  lower  rate,  but  his  suit  shouhl  be 
entirely  dismissed. 

If,  in  a  similar  case,  the  plaint  mentions  no  date  for 
the  commencement  of  the  kubooleut,  the  plaint  does 
not  disclose  a  sufficient  cause  of  action  and  ought  tobe 
returned.  The  Court  may,  however,  supply  the omtssiofl 
by  specifying  in  its  decree  the  time  from  which  the 
kubooleut  ought  to  commence. 

Ihese  cases  were  referred  to  the  Full  Bench 
by    Bayley   and   Phear,  J  J,,  under  the 
following  remarks: — 

Phear,^J, — These  six  suits  are  brought, 
the  iirst  iour  by  Asmut  Alee,  a  shareholder 
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in  a  zemindaiy,  and  the  other  two  by  Gunga 
Chum  Chatterjee,  the  remaining  shareholder 
in  the  same  zemindary,  against  six  different 
ryots,  to  obtain  from  them  respectively 
kubooleuts  at  the  rite  of  Rupees  20  per 
kanee. 

In  each  case  the  Court  of  first  instance 
framed  one  issue  only,  in  the  following 
terms :  "  At  what  jumma  and  rate,  and  for 
'*  what  quantity  of  land,  is  the  plaintiff  en- 
"  titled  to  get  a  kubooleut  from  the  defend- 
"ants?"  And  upon  this  issue,  it  gave  de- 
crees in  favor  of  the  plaintiffs. 

On  appeal  brought  by  the  defendants  the 
Judge  decided  all  six  cases  by  one  judgment, 
the  material  part  of  which  is  couched  in 
these  words : — 

**When  there  was  a  local  inquiry  in  the 
''  present  instance,  that  inquiry  showed  that 
the  rate  of  Rupees  16  is  that  current  in 
the  neighbourhood,  and  I  think  the  decree 
'*  should  issue  for  a  kubooleut  at  that  rate. 
"Suit  decreed  accordingly.  Defendants' 
"  appeal  dismissed  with  costs.  Order  modi- 
"  fied." 

I  have  no  hesitation  in  saying  that  this 
concise  and  imperfect  judgment  is  in  the 
highest  degree  unsatisfactory.  The  Judge 
omits  all  inquiry  as  to  whether  the  plaintiff 
was  entitled,  apart  from  his  co-sharer,  to  "a 
kubooleut  from  each  ryot.  But  perhaps  this 
right  was  not  disputed  by  the  defendants. 
However  this  may  be,  in  proceeding  to  deter- 
mine at  what  rate  the  plaintiff  was  entitled 
in  each  case,  if  at  all,  to  get  a  kubooleut 
from -the  defendant,  the  Lower  Appellate 
Court  was  bound  to  be  guided  by  considera- 
tions of  fairness  and  equity,  and  whether  the 
rent  was  fair  and  equitable  would  depend 
upon  the  circumstances  of  each  defendant's 
holding.  No  doubt  these  circumstances 
mighX  be  pretty  well  the  same  in  all  the  cases. 
But  if  they  were  so,  the  Judge  ought  to 
have  stated  that  fact.  Not  only,  however, 
is  he  quite  silent  on  this  point,  but  there  is 
not  a  trace  to  be  found  in  his  judgment  of 
his  having  paid  the  least  heed  to  conditions 
of  any  sort  under  which  the  ryot  was  cul- 
tivating his  land.  Not  a  word  is  said  as  to 
whether  or  not  in  any  one  of  the  cases  the 
plaintiff  had  shown  that  the  ryot  had  con- 
tributed to  the  productive  powers  of  the  soil 
by  his  own  exertions.  No  reference  is  made 
as  to  whether* or  not  thai  soil  is  in  all  the 
six  cases  uniform  with  the  ioil  in  the  neigh- 
bourhood, the  current  rent  of  which  has  been 
taken  as  a  measure  here.  And  farther,  al- 
though the  Ameen,  upon  whose  report  alone 


the  Judge  based  his  decision,  found  that  three 
different  rates  of  rent  were  current  in  the 
neighbourhood  corresponding  with  three 
qualities  of  land,  the  Judge  has  adopted  the 
highest  of  those  three,  and  has*  awarded^  it 
as  the  rent  for  all  the  lands  in  all  the  six 
different  cases,  without  giving  the  least 
explanation  of  the  reasons  which  induced 
him  to  do  so. 

In  truth,  as  fac  as  I  can  discover,  the 
Judge  has  altogether  omitted  to  apply  judi- 
cial discretion  to  the  determination  of  the 
main  issue  which  he  had  to  try,  namely, 
what  was  the  fair  and  equitable  rent  at 
which  the  plaintiff  in  each  suit  was  entitled 
to  obtain  a  kubooleut  from  the  defendant  ^ 
And  were  this  the  only  matter  of  objection 
to  the  decision  of  the  Court  below,  I  should 
feel  obliged  to  say  that  the  cases  ought  to 
be  remanded  for  re-trial  on  this  issue. 

But  I  am  further  of 'opinion,  considering 
the  evidence  on  the  records,  that  in  all  the 
six  suits  the  defendants  are  entitled  to  de- 
crees in  their  favor,  and  therefore  that  the 
Lower  Appellate  Court  was  wrong  in  giv- 
ing judgment  for  the  plaintiffs.  Taking 
any  one  of  the  suits  by  itself,  I  find  that  it 
is  a  suit  to  obfain  a  kubooleut  at  the  rate 
of  Rupees  20  per  kanee  from  the  defendant. 
In  other  words,  it  is  a  suit  to  compel  the 
defendant  to  enter  into  a  contract  of  tenan- 
cy, which  is  to  cover  some  future  time.  It 
is  not  merely  a  suit  to  recover  past  rent, 
due  after  notice  under  Section  13  of  Ad 
X  ,  1859,  or  otherwise.  It  is  not  a  suit  for 
a  money-debt.  In  cases  such  as  these,  no 
doubt  the  plaintiff's  claim  is  divisible,  and 
it  is  within  the  discretion  of  the  Court  to 
award  him  a  less  sum  than  that  for  which 
he  asks.  But  when  a  plaintiff  comes  into 
Court  to  enforce  specific  performance  of  a 
contract,  whether  it  be  a  contract  of  tenancy 
or  of  any  other  character,  his  cause  of  ac- 
tion stands  or  falls  with  his  right  to  have 
the  benefit  of  the  particular  contract  which 
he  sets  out  in  the  plaint.  If  he  based  his 
right  to  the  benefit  of  the  contract  on  the 
antecedent  agreement  of  the  defendant  to 
execute  it,  then  it  is  clear  that  he  would 
fail  in  his  suit  unless  he  made  out  that  this 
agreement  extended  to  all  the  material  terms 
of  the  contract,  as  he  alleged  it.  He  would 
not  be  allowed  to  fall  back  on  such  terms 
only  as  he  succeeded  in  proving  against  the 
defendant,  for  the  alteration  or  omission  of 
any  material  term  changes  the  contract. 
And  it  would  be  a  great  hardship  that 
plaintiff,  on  the  foundation  of  a  suit  to  ob- 
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tain  the  execution  of  one    contract,    should 

?[btain  a  decree  against  the  defendant 
or  the  enforcement  of  another.  There 
could  be  no  assurance  in  such  a  case  that 
the  defendant  would  not  have  voluntarily 
executed  this  second  contract,  had  it  been 
proposed  to  him  in  the  form  in  which  it 
was  decreed.  I  think  that  the  same  prin- 
ciple governs  suits  brought  to  obtain  exe- 
cution of  a  contract  upon  the  title  of  fair- 
ness and  equity.  Whether  the  plaintiff 
claims  the  execution  of  the  contract,  because 
the  defendant  has  previously  agreed  to  exe- 
cute it,  or  because  it  is  on  the  facts  of  the 
case  fair  and  equitable  that  the  defendant 
should  do  so,  it  is  equally  incumbent  on 
him  (the  plaintiff)  to  state  distinctly  the 
terms  of  the  contract,  and  he  ought  to  fail 
as  much  in  the  one  case  as  the  other,  if  he 
does  not  support  those  terms  by  evidence 
of  the  agreement  on  their  behalf  or  of  their 
fairness  and  equity,  as*  the  case  may  be. 

This  view  is  confirmed  by  the  words  of 
AftX.  of  1859,  which  in  effect  direct  that 
**  a  poltah  should  be  prepared  and  tendered 
*'  to  the  ryot  before  the  person  to  whom  the 
**  rent  is  payable  becomes  entitled  to  require 
"  from  him  a  kubooleut."  '^'his  must  mean 
a  pottah  couched 'in  definite  terms,  and  the 
enactment  would  not  be  satisfied  by  the 
tender  of  a  pottah  in  which,  for  instance, 
the  amount  of  rent  was  made  contingent 
on  the  decision  of  the  Collector  in  a  suit 
about  to  be  brought  for  the  determination 
of  the  sum  which  would  be  fair  and  equit- 
able in  that  respect.  1  do  not  think  that 
the  words  **  for  the  determination  of  the 
"  rates  of  rent  at  which  pottahs  or  kubooleuts 
*'are.to  be  delivered,"  in  Sections  23  and 
31  of  Act  X.,  refer  to  more  than  the  deter- 
mination of  the  issue  between  the  parties  as 
to  the  rate  of  rent,  viz,,  whether  or  not  the 
rate  relied  on  by  the  plaintiff  is  fair  and 
equitable. 

For  all  these  reasons,  then,  I  am  of 
opinion  that  in  suits  like  those  which  are 
now  under  our  consideration,  the  subject  of 
the  plaintiff's  claim  is  single  and  indivisible. 
He  must  be  treated  as  being  ready  to  deliver 
to  the  defendant  a  pottah  corresponding  in 
terms  to  the  kubooleut  which  he  sets  out, 
and  asks  for,  in  his  plaint  ;  and  if  a  pottah  so 
drawn  is  not  such  as  the  defendant  is  enti- 
tled 10  receive,  the  plaintiff's  suit  must  be 
dismissed.  There  is,  as  1  think,  no  war- 
rant in  law  for  permitting  the  plaintiff  to  say  : 
*•  If  the  pottah  which  1  tender  in  accordance 
"  with  my  plaint   does    not  appear  to  the 


''  Court  fair  and  equitable,  then  I  am  ready 
'*  to  tender  such  other  pottah  a5>  the  Court 
"  may  think  fit,  and  I  will  alter  my  claim 
"for  a  kubooleut  accordingly."  In  short, 
he  must  stand  or  fall  by  the  justice  of 
his  claim  of  right  to  impose  the  contraa 
which  he  specifies  on  the  defendant,  and  can- 
not, after  coming  into  Court,  mend  his  speci- 
fication to  make  it  suit  the  evidence. 

]  Now,  .every  pottah  and  kubooleat  muit 
I  of  necessity,  either  expressly  or  Impliedir, 
I  contain  three  material  terms  relative,  respec- 
I  tively,  to  the  commencement  of  the  lease,  to 
the  termination  of  it,  and  to  the  rate  of  ratt. 
Of  course,  there  may  be  many  others  at  the 
option  of  the  parties,  but  without  these  three 
the  contract  cannot  be  complet3 ;  and  more- 
over, these  three  are  so  cardinal  that  an  al* 
teration  in  any  one  of  them  necessarily  alters 
the  whole  contract.  A  lease  to  commence 
with  the  I  St  Bysakh  of  a  given  year  is  quite 
distinct  from  a  lease  to  commence  with  the 
I  St  of  Falgoon  of  the  same  year.  A  lease 
for  five  years  involves  a  different  contract 
from  that  exhibited  in  a  lease  from  year  to 
year  as  long  as  the  parties  shall  choose. 
And  a  lease  at  a  rent  the  rate  of  which  is 
20  rupees  per  kanee,  is  not  the  same  thing  as 
a  lease  which  gives  the  rate  at  Rupees  16. 

This  leads  me  to  observe  that  in  none  of 
the  cases  before  us  is  the  commencement  of 
the  kubooleut  which  is  sued  for,  mentioned 
or  ascertainable.  The  plaintiff's  claim  is, 
therefore,  on  this  head  indefinite,  and  for 
this  reason  alone  the  suit  ought  to  be  dis- 
missed. Again,  in  all  the  cases  the  rate  of 
rent  at  which  the  kubooleut  is  sought,  is 
fixed  by  the  plaintiff  at  Rupees  20;  but 
there  is  no  evidence  of  any  kind  on  the  re- 
cord to  show  that  more  than  Rupees  16 
would  be  fair  and  equitable.  It  is  obvious 
that  the  plaintiff  has  utterly  failed  in  every 
single  case  to  make  out  that  it  would  be  fair 
and  equitable  that  the  defendant  should  be 
compelled  to  receive  a  pottah,  and  deliver  a 
kubooleut  at  the  rate  of  Rupees  20  rent ;  con- 
sequently he  has  no  right  to  the  particular 
kubooleut  which  he  seeks,  and  the  Cottit 
cannot  in  these  suits  grant  him  any  others. 

In  coming  to  this  conclusion,  I  am  fortified 
by  the  opinion  of  the  Chief  Justice,  express- 
ed in  Special  Appeal  No.  2158  of  1866.  The 
decrees  of  both  the  I^wer  Courts  ought,  io 
my  judgment,  to  be  reversed,  and  the  six 
above  numbered  suits  all  dismissed  with 
costs  in  all  Courts. 

Bay  ley,  ^7. — In  the  opinion  expressed  in 
the  1st  to  the  5th  para,  (inclusive)  of  the 
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above  judgment  of  Mr.  Justice  Phear,  I  fully 
concur. 

1  have,  ho.vever,  great  doubts  as  to  whe- 
ther, in  suits  brought  under  Clause  i.  Section 
23,  Act  X  of  1869,  for  a  kubooleut  at  a  cer- 
tain definite  rate,  nothing  except  the  kuboo- 
leut a/ Mrr/ ^Ar«f/  rale  can  be  decreed,  that 
is  to  say,  that  if  plainiiflf  sues  for  the  delivery 
of  a  kubooleut  at  Rupees  20,  the  Court  cannot 
give  16  rupees,  or  any  other  sum  which  is 
fair  and  equitable,  so  long  as  it  he  not  more 
than  is  prayed  for  in  the  plaint. 

The  decision  cited  (Weekly  Reporter, 
Volume  IX.,  p.  149)  is  not  exactly  in  point, 
^  although,  in  some  degree,  supporting  the 
view  that,  if  plaintiff  fails  to  prove  a  right 
to  the  exact  contract  he  claims,  he  can- 
not have  any  other  modified  contract  de- 
creed. 

I  can  see  no  practical  difference  ordinarily 
in  a  suit  for  a  counterpart  lease  at  certain 
rates  to  be  enforced  as  a  contract,  and  a 
suit  for  enhancement  to  those  rates  under 
the  provisions  of  Sections  15  and  17  or 
other  Sections  of  Act  X.  of  1859. 

My  main  doubt  is  whether,  in  this  class 
of  cases  under  Section  23,  Clause  i,  that 
Clause  and  Section  are  not  to  be  read  to- 
gether with  Section  31,  Act  X.  of  1859.  The 
word  lind  (not  "  or  "j  is  used,  and  the  other 
terms  are  the  same.  Section  31  seems  to 
me  to  contemplate  that  the  suit  for  the 
kubooleut  and  the  determination  of  the 
'rates  at  which  that  kubooleut  shall  be  given 
are  oue  and  the  same  mallery  that  is,  that 
the  kubooleut  is  only  the  resulting  deed  in 
which  shall  be  recorded  the  rates  deter- 
mined whether  these  be  the  same  as  claimed 
by  plaintiff  or  other  lesser  rates  which 
ought  fairly  and  equitably  to  be  paid. 
Again,  if  the  word  ''and''  in  Section  31  be 
read  as  **  or,  "  still  a  suit  for  determination 
of  r&tes  at  which  kubooleuts  shall  be  deli- 
vered may  be  brought  under  Section  23, 
Clause  I.  Thus,  if  (referring  to  Section 
31)  in  a  suit  for  determination  of  the  rates 
at  which  a  kubooleut  or  pottah  is  to  be 
delivered  the  plaintiff  (whether  landlord 
or  r}'ot)  may  state  in  his  plaint  his  claim 
to  have  a  lease  or  a  particular  rate,  and 
also  (as  he  may  under  Section  31)  ask 
the  Court  to  determine  what  ought  to  be 
the  proper  rate,  why  should  not  the  same 
party  obtain  on  a  suit  for  a  kubooleut  such 
relief  as  he  might  be  fourid.  entitled  to,  al- 
though not  the  full  amount  lie  may  demand  ? 
I  do  not  think  it  makes  any  difference  in 
the  case  that  the  tender  of  a  pottah  is  es- 
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sential  to  effect  being  given  to  a  decree  for 
a  kubooleut.  ^ 

The  two  terms  "  pottah  '  and  **  kubooleut " 
do  not  necessarily  indicate  more  than  one 
contract.  They  are  papers  of  one  contract 
of  which  the  rent  payer  holda  one,  r/5.,*the 
lease,  the  rent-receiver  the  other,  viz.,  the 
counterpart. 

If  the  view  of  Mr.  Justice  Phear  prevail, 
there  is  this  practical  difficulty,  7'/0.,  that  it 
is  hardly  possible  for  a  party  suing  for  a 
kubooleut  at  a  particular  rate  to  discover 
exactly  in  each  case  what  a  Court  might 
consider  would  be  fair  and  equitable;  the 
meaning  to  be  put  on  those  words  ''/air  and 
equilahle'^  being  so  very  vague  and  indefinite 
in  each  judicial  mind.  It  might  thus  well  be 
that  a  (Jourt  should  think  a  i)laintiff  entitled 
to  1 9-1 5-1 1,  and  yet  the  suit  be  dismissed 
because  the  plaintiff  claimed  a  kubooleut  for 
i-pie  more.  I  must  add,  there  are  the  cases 
No.  2158  of  1866  unreported,  12th  January 
1867,  Chief  Justice  and  L.  Jackson,  J.,  and 
also  I7ih  and  19th  February  1868,  Chief 
Justice  and  Milter,  J.,  supporting  Mr.  Justice 
Phear's  view ;  and,  on  the  other  side,  the  case 
in  Volume  9.  page  81.  supporting  my  view. 
On  the  whole,  then,  I  must  with  deference 
differ  from  Mr.  Justice  Phear  in  this  case, 
and  I  presume  a  reference  to  the  Full  Bench 
should  be  made. 

On  the  other  point,  I  observe  that  it  is 
true  that  the  date  of  the  commencement  of 
the  kubooleut  is  not  indicated  in  the  plaint. 
But  the  Full  Bench  decision.  Vol.  3,  page 
29,  Thakooranee's  case,  lays  down  that  such 
suits  for  a  kubooleut,  if  decreed,  will  take 
effect  from  the  commencement  of  the  year 
following  that  of  the  decree,  and  this,  I  think, 
would  suffice. 

Refer  to  Full  Bench  to  ask  whether,  in 
a  suit  for  a  kubooleut  at  enhanced  rates,  no 
kubooleut  on  lesser  rates  can  be  decreed. 

Phear,  7".— Having  read  Mr.  Justice  Bay- 
ley's  judgment,  I  would  suggest  that  the 
reference  to  the  Full  Bench  should  be  made 
in  the  following  shape  : — 

When  a  landlord  sues  to  obtain  from  his 
r}'ot  a  kubooleut  at  a  given  rate  of  rent,  sup- 
posing the  Court  should  arrive  at  the  con- 
clusion that  that  rate  exceeds  the  rate  which, 
in  the  judgment  of  the  Court  upon  the  evf- 
dence  before  it,  would  be  fair  and  equiuble, 
ought  the  suit  to  be  dismissed  ? 

Also,  if  in  a  similar  case  the  plaint  men- 
tioned  no  date  for  the  commencement  of  the 
kubooleut,  would  it  disclose  a  sufficient  cause 
of  action  ? 
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The  judgments  of  the  Full  Jfench  ivere 

delivered  as  follows : — 

• 

Peacock^  C.  J. — The  first  question  is  whe- 
ther, when  a  landlord  sues  to  obtain  from 
hi%  ryot  a  kubooleut  at  a  given  rale  of  rent, 
which,  in  the  judgment  of  the  Court  upon 
the  evidence  before  it,  exceeds  the  amount 
which  would  be  fair  and  equitable,  ought  the 
suit  to  be  dismissed  ? 

It  appears  to  me  that  that  question  ought 
to  be  answered  in  th^  affirmative,  and  that, 
where  the  plaintiff  seeks  to  compel  a  tenant 
to  execute  a  kubooleut  of  a  particular 
'description,  and  fails  to  make  out  a  right  to 
a  kubooleut  of  that  description,  he  is  not 
entitled  to  have  a  decree  ordering  the  ryot 
to  execute  a  kubooleut  of  the  description  to 
which  he  is  entitled. 

This  opinion  is  not  founded  upon  a  mere 
technicality,  but  upon  principles  of  justice. 
A  man  ought  not  to  have  a  decree  to  compel 
a  ryot  to  execute  a  kubooleut,  unless,  at  the 
time  when  he  commences  the  suit,  he  is 
willing  to  execute  a  corresponding  pottah. 

Section  9  of  Act  X.  of  1859  enacts  that 
the  tender  of  a  pottah,  such  as  the  ryot  is 
entitled  to  receive,  shall  be  held  to  entitle 
the  person  to  whom  the  rent  is  payable  to 
receive  a  kubooleut  from  such  ryot.  The 
Court  went  to  a  great  extent  when  it  held 
that-  a  tender  was  not  actually  necessary  ; 
and  I  think  that  we  ought  not  to  extend  the 
rule,  and  to  hold  that  a  landlord  is  entitled 
to  obtain  a  decree  against  a  ryot  to  compel 
him  to  execute  a  kubooleut,  when  from  the 
plaint  it  is  clear  that  the  landlord  was  not 
ready  or  willing  to  execute  a  corresponding 
pottah. 

If,  instead  of  suing  for  a  kubooleut,  the 
landlord  had  by  himself  or  his  agent  gone 
to  the  ryot,  and  endeavoured  to  agree  upon 
the  amount  of  rent  which  would  be  fair  and 
equitable,  the  ryot  would  possibly  have  been 
willing  to  execute  a  kubooleut  at  the  amount 
which  the  Court,  upon  the  evidence,  has  con- 
sidered reasonable.  But  apparently,  without 
any  notice  whatever  to  the  ryot,  without  any 
notice  of  enhancement  in  accordance  with 
the  provisions  of  Section  13  of  the. Act,  the 
landowner  commences  a  suit  against  the 
ryot,  and  asks  that  he  may  be  compelled  to 
execute  a  kubooleut  at  a  rent  much  higher 
than  the  ryot  was  then  paying,  and*  ir.uch 
higher  than  that  which  the  Court  has  con- 
sidered that  the  landowner  was  entitled  to 
demand.  When  a  suit  for  a  kubooleut  at  a 
given  rent  is  brought,  a  ryot  has  no  opportu- 


nity of  avoiding  litigation,  unless  he  com- 
plies with  the  landowner's  demand :  and 
when  the  decree  of  the  Court  shows  cfan 
the  amount  of  rent  demanded  was  more 
than  that  which,  und^r  the  circumstances, 
the  ryot  ought  to  pay,  the  suit  ought  to  be 
dismissed. 

The  facts  of  the  p'resent  case  afford  a 
good  illustration.  The  landlord  demanded 
the  rate  of  20  rupees  a  kanee.  The  first 
Court  awarded  a  kubooleut  at  the  rate 
of  1 2  rupees.  The  landowner  appealed  to  the 
higher  Court,  which  shows  that  he  was  not 
willing  to  execute  a  pottah  at  12  rupees. 
and  to  accept  a  kubooleut  at  that  rate. 
The  Judge  increased  the  rate  to  16  rupees. 
and  the  plaintiff  says  that  he  ought  to  have 
had  a  kubooleut  awarded  to  him  at  the  rate 
of  16  rupees.  It  does  not  appear  that  even 
then  the  landlord  was  willing  to  execate  a 
pottah  at  16. 

But  it  is  contended  that  that  is  immaterial. 
because  he  would  not  have  obtained  execu- 
tion against  the  ryot  to  compel  him  to  exe- 
cute a  kubooleut  at  16  rupees  until  he  bad 
offered  to  give  a  pottah  at  that  rate.  This  is 
the  first  time  in  which  I  ever  heard  it  con* 
tended  that  a  decree  ought  to  be  given 
against  a  ryot  to  compel  him  to  execute  a 
kubooleut  at  a  given  rate  of  rent,  leaving 
it  optional  with  the  landlord  to  give  a  pottah 
at  that  rate  or  not;  or  that  a  decree  ought 
to  be  given  against  a  ryot  which  would  not 
be  executed  except  upon  the  contingencr 
of  the  landlord's  doing  something  which 
the  Court  had  no  power  to  compel  him 
to  do.  Such  a  decree  would  be  a  one-sided 
decree,  binding  the  ryot,  but  leaving  the 
landowner  free. 

These  are  my  reasons  with  reference  to 
the  general  question  which  has  been  pro* 
pounded ;  but  I  think  that  there  is  a-  still 
stronger  reason  why,  in  the  present  case,  the 
landowner  ought  not  to  have  a  decree 
against  the  ryot,  ordering  him  to  execute  a 
kubooleut,  at  the  rate  of  rent  found  by  the 
Court  to  be  reasonable. 

Section  13  of  Act  X.  of  1859  says  that 
a  ryot  shall  not  be  liable  to  pay  any  higher 
rent  than  the  rent  payable  for  the  previous 
year,  unless  a  notice  of  enhancement  shall 
be  served  in  or  before  the  month  of  Chen. 
That  Section  applies  to  all  r}-ots,  whether 
they  have  rights  of  occupancy  or  not 
Section  17  lays* down  the  ground  upon 
which  alo^e  ryots  having  a  right  of  occtt> 
pancy  are  liable  to  enhancement. 
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It  has  been  held  by  a  majority  of  Judges 
in  a  Full  Bench  (see  3rd  Weekly  Reporter, 
Act  X.  Rulings,  p.   29)  that  a  suit  for  a 

['  kubooleut  at  an  enhanced  rate  may  be 
brought  without  notice  of  enhancement,  but 
that  in  such  a  suit  brought  wiihout  notice, 
the  kubooleut  cannot  be  decreed  except  from 

f  the  year  following  that  in  which  the  decree 
is  given.  j 

In  this  case,  the  plaintiff,  it  is  said,  rely-  ; 
ing  upon  that  ruling,  brought  his  suit  for  a  ' 
kubooleut  at  an  enhanced  rent  without  giv- 
ing- notice  of  enhancement.     The  suit  was 
commenced   on  the  29ih  of  August  1866. 

The  suit  was  decided  on  3rd  April  1867. 
Assuming  the  commencement  of  the  suit  to 
be  tantamount  to  notice  of  enhancement 
according  to  the  Full  Bench  ruling,  a  decree 
could  not,  according  to  that  ruling,  be  given 
for  a  kubooleut  at  an  enhanced  rate  to  com- 
mence before  the  year  1868.  But  upon 
what  evidence  could  the  Judge,  on  the  3rd 
April  1867,  hold  that  in  consequence  of  the 
increase  of  produce  the  rent  commencing  I 
from  1868  ought  to  be  enhanced  beyond 
that  which  the  tenant  was  then  paying? 
Could  the  Judge,  by  anticipation  upon  the 
evidence  given  in  1867,  decree  that  the  rent 
for  1868  should  be  at  the  rate  of  16  rupees  ? 

Suppose,  after  April  1867,  circumstances 
had  arisen,  such  as  one  unfortunately  saw 
in  Orissa  two  years  ago — suppose  from 
drought  at  the  end  of  1867,  or  from  other 
causes,  a  prospect  existed  of  a  total  failure 
of  crops  in  1868,  would  the  tenant  be  bound 
to  execute  a  kubooleut  at  that  rate  for  1868  ? 

It  is  said  that  the  tenant  might  bring  a 
fresh  suit  under  Section  18  for  the  pur- 
pose of  showing  that  the  produce  had  been 
reduced  in  1868,  by  causes  beyond  his ; 
power.  i3ut  was  the  Judge  entitled,  on  , 
the  ^rd  of  April  1867,  to  pronounce  a 
speculative  decree  as  to  1868,  which  the 
tenant  would  have  to  get  rid  of  by  a  fresh 
suit  in  1868  when  the  circumstances  of  1868 
became  known  .^  It  appears  to  me  that  the 
plaintiff  was  no  more  entitled  in  1867  to 
Obtain  a  decree  in  1867,  declaring  that  he 
was  entitled  to  a  kubooleut  for  1 868  binding 
the  tenant  to  pay  16  rupees  a  kanee,  than  he 
would  have  been  to  file  a  suit  in  1867,  with- 
out notice  of  enhancement,  to  declare  that 
the  fair  rate  of  rent  in  186S  would  be  16 
rupees  a  kanee.  I  apprehend  that  such  a 
suit  could  not  be  maintained,  upon  the 
ground  that  the  Courts  could  not  speculate 
in  1866  or  1867  as  to  what  wo<lld  be  the 
value  of  the  land  in  1868;  nor  would   they 


allow  a  ryot  to  be  harassed  in  1866  by  a 
suit  for  determining  what  would  be  a  fafr 
rent  for  1868,  when  the  tenant  had  a  right 
under  Section  19  to  give  up  possession  at 
the  end  of  either  1866  or  1867,  and  might 
never  become  liable  to  pay  rent  at  all  for 
i86». 

I  do  not  understand  t]^e  majority  of  the 
Judges  to  have  held  that  if  a  man  sues  for 
a  kubooleut  at  a  specific  rent,  and  fails 
to  prove  that  he  is  entitled  to  that  rent» 
the  Court  will  speculate  as  to  what  may 
or  may  not  be  the  value  of  the  land  at  the 
commencement  of  the  year  following  their 
decree,  in  order  that  the  landlord  may 
have  a  decree  for  a  kubooleut  at  a  less  rate  of 
rent  than  he  demanded. 

1  am  of  opinion  that  the  plaintiff,  having 
asked  for  a  kubooleut  at  a  specific  rate  of 
rent,  and  having  failed  to  show  that  he  was 
entitled  to  that  rate  at  the  time  of  the  decree, 
was  not  entitled  to  a  decree  for  a  kuboo- 
leut at  a  less  rate.  It  appears  to  me  that 
he  was  entitled  to  a  decree  only  upon  proof 
that  he  was  entitled  to  a  kubooleut  at  the 
rate  which  he  demanded. 

As  to  the  2nd  point,  it  appears  to  me  that 
the  plaint  not  specifying  the  date  for  the 
commencement  of  the  kubooleut  sought  for, 
was  not  sufficiently  specific,  and  that  the 
Court  in  which  it  was  presented  ought  to 
have  returned  it ;  but  that  the  plaint  having 
been  admitted  and  the  case  heard,  the  Judge 
might  have  supplied  the  omission  by  the 
decree  by  specifying  the  time  from  which  the 
kubooleut  ought  to  commence.  In  this  very 
decree  the  Judge  has  ordered  a  kubooleut 
at  enhanced  rate,  wiihout  specifying  the  date 
from  which  it  was  to  commence.  If  the  ryot 
were  compelled  to  execute  such  a  kubooleut 
from  the  dale  of  the  decree,  he  would  in  fact 
be  comi)elled  to  pay  an  enhanced  rent  from 
a  period  earlier  than  that  from  which  in  point 
of  law  he  was  found  to  pay  it. 

It  is  said  that  landowners  will  be  placed 
in  difficulties.  Bui  there  will  be  no  diffi- 
culty at  all,  if  they  will  only  follow  the  course 
which  Act  X.  points  out.  If  they  wish  to 
enhance  the  rent  of  a  ryot,  they  should 
give  notice  under  Section  13;  and  if,  after 
that  notice  takes  effect,  the  tenant  fai] 
to  pay  the  enhanced  rent  demanded,  the 
landowner  may  sue  for  rent  at  the  rate  de- 
manded by  the  notice.  The  Court  will  then 
determine  whether  the  plaintiff  is  entitled 
to  enhance,  and  whether  he  has  served  the 
necessary  notice,  and  then  will  decree  pay- 
ment to  him  cither  at  the  old  rate  or  at  the 
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enhanced  rate  demanded,  or  at  the  rate  to 
which  the  Court  may  consider  the  landlord 
lo  be  entitled  to  enhance  the  rent. 

It  is  by  suits  for  kubooleuts  at  enhanced 
raleS  without  notice,  suiis  for  declarations  of 
rights  where  relief  is  not  necessary,  and 
other  proceedings  of  that  nature,  that  ryots 
are  constantly  harassed.  In  my  opinion, 
suits  of  the  nature  which  1  have  described, 
ought  to  be  discouraged. 

Section  23,  Clause  i,  Act  X.  of  1859.  has 
been  referred  to.  JJul  that  Scciion  was  in- 
tended to  point  out  the  tribunals  which 
were  to  have  cognizance  of  suits  of  this 
nature,  not  to  point  out  the  cases  in  which 
such  suits  ought  to  be  brought. 

The  decision  of  both  the  Lower  Courts 
is  reversed,  and  the  suit  of  the  plaintiff  is 
dismissed  with  costs  in  all  the  Courts. 

Jackson y  J. — I  am  of  the  same  opinion. 

Phear,  J-l  am  of  opinion  that  :he  first 
question  must  be'  answered  in  the  aflirma- 
tive ;  but  as  I  have  given  my  views  at 
length  in  the  judgment  which  I  delivered 
in  the  Division  Bench,  1  do  not  think  ii 
necessary  to  repeat  them  now. 

1  also  think  that  the  second  question 
should  ^be  answered  in  the  negative,  for  it 
appears  to  me  that  a  plaintiff  suing  to  obtain 
a  kubooieut,  without  specifying  the  time  at 
which  that  kubooleut  is  to  commence,  fails 
to  state  a  definite  cause  of  action.  I  quite 
agree,  therefore,  with  the 'Chief  Justice  in 
thinking  that  in  the  Court  of  first  in- 
stance, when  a  plaint  of  that  character  is 
presented,  it.  would  be  the  duty  of  the 
Court  to  reject  it.  But  1  do  not  at  pre- 
sent feel  myself  justified  in  ^'oing  so  far  as 
lo  say  that  that  deficiency  (supposing  the 
plaint  had  been  admitted  and  the  case  tried; 
could  be  supplied  by  the  Court  from  the 
materials  before  it.  At  the  same  time,  1 
have  not  that  confidence  in  my  own  view  on 
this  point  as  would  induce  me  to  give  a 
judicial  opinion  in  opposition  lo  that  of  the 
Chief  Justice  which  he  has  just  expressed  in 
regard  to  it. 

Macphnson,  J^-l  concur  in  the  answers 
which  the  Chief  Justice  proposes  lo  <»ive 
to  the  questions  which  have  been  referred 

t(^US. 

MitUty  J.—\  concur  generally  in  the 
judgment  delivered  by  the  learned  Chief 
Justice.  1  think  that  a  suit  for  a  kubooleut 
at  enhanced  rates  cannot  be  maintained  with- 
out a  previous  noiice  of  enhancement  under 
Section  13,  Act  X.  of  \^k).     The  unlairness 


of  such  a  course  on  the  part  o£  the  landlord 
towards  the  tenant  has  been  already  pointed 
out  by  the  Chief  Justice,  and  I  do  not  wish 
to  add  anything  to  the  remarks  that  have 
already  been  made  by  him  upon  that  poinL 
As,  however,  it  has  been  previously  deter- 
mined by  a  majority  of  the  Judges  of  this 
Court  that  a  noiice  of  enlianccment  is  not 
necessarv,  I  am  bound  to  submit  to  tbat 
decision.  But  whilst  submitting  to  it,  I  am 
not  prepared  to  give  to  the  landlord  anything 
more  than  what  he  is  strictly  entitled  to 
get  under  that  decision.  If  the  landlord 
chooses  to  avoid  the  ordinaiy  process  which 
is  presented  for  him  by  thelaw,  and  thereby 
attempts  to  take  an  unfair  advantage  over 
his  antagonist,  he  cannot  in  justice  com- 
plain if  he  is  held  strictly  to  the  terms  of  the 
contract  he  wishes  to  impose  upon  the  latter. 
Upon  this  ground  I  hold  that  the  first 
question  referred  to  us  ought  to  be  answered 
in  the  affirmative. 

With  reference  to  the  second  point,  I  am 
also  of  the  same  opinion  as  the  learned  Chief 
Justice.     I  wish  to  add,  however,  that  it  is  a 
point  of  little  or  no  importance.     According 
to  the   ImiII   Bench   case   referred   lo  by  the 
learned    Chief  Justice,  it  has  been  decided 
that  the  kubooleut  is  to  come  into  operation 
from  the  commencement  of  the  year  following 
that   in  which  it   is  finally  decreed  by  the 
Court.     The  landlord  could  not  have  possi- 
bly anticipated  at  the  time  when  he  filecf  his 
plaint  as  to  when  this  decree  would  be  passed 
in  his  favor.     The  utmost  that  he  could  have 
done  was  to  state  therein  that  the  kubooleat 
he  sues  for  is  to  come  into  operation  on  some 
date  unknown  to  himself,  but  depending  upon 
the  date  when  his  suit  will  be  finally  disposed 
of.     I  think  that  the  omission  of  such  a  state- 
ment is  not  of  much  consequence :  and  that 
if  any  stress  be  laid  upon  the   point  upon 
purely  technical  grounds,  the  defect  might 
be  permitti^  lo  be  rectified  without  distuii^^- 
ing  the  suit. 
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The  6ih  August  1868. 

Present : 

The  Hon'Ule  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and  ihc  Honble  H.   V.  Bayley, 


might  be  represented  for  that  purpose.  And 
in  cases  where  other  persons  might  b^ 
compelled,  or  would  be  bound,  to  appear 
in  person,  the  Legislature  out  of  tenderness 
for  the  custom  and  manners  of  the  counfry 


L.  S.  Jackson.   A.   G.   Macpherson,   and  ,  exempted  women  of  certain  rank  from  per- 


Dwarkanath  Mitter,  Judges, 

Purda-nusheen  ladies-— Execution — Arrest. 

Case  No.  450  of  1867. 

^lisceltaneous  Appeal  from  a  decision  of  the 
Principal  Sudder  Ameen  of  Hooghly.  dated 
tAe  j/st  May  1867. 

Maharanee  Udhee  Ranee  Narain  C'oomaree, 
Raj  Ranee  of  Burdwan  (De«ree-holder), 
Appellant, 

versus 

Sreemultee  Burroda  Soon  iuree  Dabee  (Judg- 
ment-debtor), Respondent, 

Mr.  J,  W,  B,  Money  and  Bahnos  Ju^rgada- 
nund  Mookerjee  and  Chunder  Madhub 
Ghose  for  Appellant. 

Mr.  G,  C.  Paul  and  Baboo  Umbica  Churn 
Banerjee  for  Respondent. 

P unia'tiusheen  women,  or  women  who,  according  to 
the  usajfc  of  the  country,  ou^ht  not  ordinarily  to  be 
compelled  to  appear  in  public,  are  not  exempt  from 
arrest  and  imprisonment  in  execution  of  decrees  cither 
by  Section  21,  Act  VIII.  of  1^59,  or  under  any  other 
rule  of  law. 

77its  case  ivas  referred  to  the  Full  Bench 
by  L.  S.  Jackson  and  Hobhoust\  JJy 
under  t  tie  following  remarks  : — 

Jackson,  J. — In  my  opinion  a  pur  da- 
nusheen  woman  who  is  a  judgment-debtor 
is  not  protected  from  arrest  and  imprison- 
ment in  execution  of  the  decree  against  her. 

Tli€  protection  has  been  supposed  to  be 
conferred  by  Section  21  of  the  Code  of  Civil 
Procedure,  which  provides  that  "  women 
who,  according  to  the  custom  and  manners 
of  the  country,  ought  not  to  be  compelled 
to  appear  in  public,  shall  be  exempt  from 
personal  appearance  in  Court." 

This  exemption,  it  seems  to  me,  relates  to 
altogether  a  different  subject  from  arrest  and 
imprisonment  in  execution  of  a  decree. 

In  that  portion  of  the  Code  in  which  the 
Section  cited  occurs,  the  Legislature  was 
providing  for  the  appearance  of  parties  to 
suits,  the  mode  in  which  thev  mi;fht 
prosecute  or  defend  their  suits,  as  the  case 
might  be,  and    the  persons    by  whom  they 
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sonal  appearance. 

The  word  '*  appearance  "  I  understand  to 
be  here  used  in  its  technical  sense,  meaning 
that  kind  of  presence  in  Court  which  enables 
the  party  to  do  acts  in  connection  with  the 
suit,  and  which  brings  him,  so  to  say,  face 
10  face  wiih  the  Coun. 

If  **  attendance "  in  Court  (spoken  of  in 
Sections  127  and  162)  be  the  same  thing  as 
appearance,  then  doubiless  a  native  lady  of 
rank,  who  was  exempted  under  the  21st 
Section,  might,  if  required  to  attend,  plead 
such  exemtiiion  as  a  '  lawful  excuse"  under 
Sections  127  and  170;  and  her  failure  to 
attend  would  not  then  be  visited  with  the 
penalties  authorized  by  those  Sections. 

When  the  attendance  of  a  party  is  ordered 
by  the  Court  of  its  own  motion,  or  at  the 
instance  of  the  opposite  party,  it  is  for  the 
purpose  of  examination  in  reference  to  the 
matters  in  suit  But  that  object  may  be 
attained  with  almost  (though  not  quite) 
equal  efficiency  by  examining  the  party 
under  a  commission.  And  when  it  is  brought 
to  examine  a  person  of  this  class  as  a  wit- 
ness, Section  175  expressly  authorizes  an 
examination  in  that  way,  and  Section  179 
enables  the  deposition  so  taken  to  be  read. 

I5y  such  indulgence  the  opposite  party, 
or  the  party  affected  by  the  evidence,  is  not 
materially  prejudiced ;  and  inasmuch  as, 
if  the  exemption  were  not  allowed,  the  power 
of  compelling  the  attendance  of  opponents 
might  often  be  oppressively  used  in  cases 
where  such  women  are  concerned,  the 
balance  of  convenience,  I  think,  is  in  favor 
of  the  indulgence. 

The  200th  Section  of  the  Code  provides 
that,  "If  the  decree  be  for  any  specific 
moveable,  or  for  the  specific  perform- 
ance of  any  contract,  or  for  the  perform- 
''  ance  of  any  other  particular  act,  it  shall  be 
"  enforced  by  the  seizure,  if  practicable,  of 
*'the  specific  moveable  and  the  delivery 
••  thereof  to  the  party  to  whom  it  shall  have* 
"  been  adjudged,  or  by  imprisonment  of  the 
"  party  against  whom  the  decree  is  made,  or 
**  by  attaching  his  property  and  keeping  the 
*'  same  under  attachment*  until  further  order 
"  of  the  Court,  or  by  both  imprisonment  and 
"attachment,  if  necessary;*'  and  the  201st 
Section    provides — "  If   the    decree    be   for 
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**  money,  it  shall  be  enforced  by  the  inipri- 
^^sonment  of  the  party  against  whom  the 
**  decree  is  made,  or  by  the  attachment 
"  and  sale  of  his  property,  or  by  both,  if 
"  ifbcessary." 

In  neither  Section  does  any  reservation 
occur,  and  I  carinot  believe  that  any  reser- 
vation was  intended.  The  imprisonment 
of  the  judgment-debtor  is  one  of  the  means 
which  the  law  has  provided  to  enable  the  exe- 
cution-creditor to  recover  what  is  due  to 
him.  In  many  cases  it  would  be  among  the 
most  efiicacious,  and,  occasionally,  it  would 
be  the  only  effectual  means  of  recovering 
any  thing  ;  and  can  it  be  supposed  that  the 
Legislature  meant  to  take  it  away  just  in 
the  cases  where  it  would  be  most  useful  ? 

For  if  the  immunity  exists  in  the  case  of 
purda-nusheen  ladies,  it  also  exists,  for  pre- 
cisely the  same  reasons,  in  the  case  of  per- 
sons exempted  under  the  22nd  Section;  and 
if  this  be  the  la.v,  any  gentleman  who  hap- 
pens to  have  been  a  Member  of  the  Bengal 
Council  during  the  last  feu'  years,  and  who 
can  arrange  to  keep  his  property  from  at- 
tachment and  sale,  may  defy  his  creditors  if 
he  has  any. 

But  there  is  nothing  whatever  in  the  lan- 
guage of  either  Section  2co  or  201  to  lead 
me  to  suppose  that  it  was  intended  to  ex- 
empt any  one  as  a  member  of  a  class  from 
the  consequences  of  a  decree  against  him  or 
her :  that»  in  fact,  it  was  intended  in  this 
respect  to  make  one  law  for  the  rich  and 
another  for  the  poor. 

It  was  said  that  under  Section  273  a  per- 
son arrested  in  execution  of  a  decree  for  mo- 
ney is  to  be  brought  before  the  Court,  and 
that  when  so  brought  he  must  *'  appear  " ; 
and  that  to  compel  a  Native  lady  of  rank  so 
to  appear  in  Court  would  be  to  take  away 
the  privilege  of  exemption  which  Section 
2 1  confers. 

It  seems  to  me  that  the  coming  before  the 
Court  in  custody  under  a  warrant  of  arrest 
is  not  an  "  appearance ''  within  the  meaning 
of  Section  21  ;  and  that  the  appearance 
there  spoken  of  is  an  appearance  for  the 
purpose  of  prosecuting  or  defending  the  suit. 

Whether  the  appearance  or  attendance 
for  the  purpose  of  giving  testimony  is  also 
included,  I  am  not  called  upon  to  decide. 

Something  was  said  too,  in  the  course 
of  the  argument,  of  the  common  law  of  the 
country.  We  arc  not  shown  any  authority 
for  the  exemption  of  purda-nusheen  ladies 
from  arrest  under  any  unwritten  law,  and  I 


apprehend  that  the  whole  absolute  law  <» 
this  subject  for  the  Mofussil  Courts  is  now  to 
be  found  in  the  Code  of  Civil  Procedure. 

I'^or  the  reasons  above  stated,  I  think  there 
is  no  exemption  for  Native  ladies  of  rank, 
but  that  after  the  taking  of  any  preliminarj 
measures  the  warrant  .for  execution  by  im- 
prisonment must  issue  in  their  case  as  well  as 
in  others. — (Section  221.) 

But  a  Division  Bench  of  this  Court,  follow. 
ing  a  Full  Bench  ruling,  which  has  not  been 
reported  and  of  which  no  trace  is  to  be  found, 
has  Jield  (II.  W.  R.,  p.  33)  that  *' women  of 
rank  are  exempted  from  arrest  in  execatton 
of  decrees,"  and  an  expression  in  the  judg* 
ment  in  I>avis  versus  Middlcton  (VIII. 
W.  R.,  p.  282)  seems  to  accept  this  rnling 
as  law. 

Under  these  circumstances,  I  conceive  thai 
the  point  must  be  referred  for  an  authorita- 
tive ruling  by  a  Full  Bench. 

I  have  not  considered  the  observatioo 
thrown  out  during  the  argument  by  Mr. 
Peterson,  namely,  that  the  Court  in  such 
cases  has  at  least  a  discretion  to  allow  the 
warrant  to  issue  or  not,  because  the  decisicm 
of  the  Court  below  has  proceeded  on  the 
principle  of  absolute  exemption  ;  and,  if 
there  is  to  be  a  discretion,  it  must  be  exer- 
cised with  reference  to  the  circumstajices  of 
the  particular  case,  of  which  in  this  instance 
we  know  nothing. 

The  question  to  be  referred  is  whether 
under  Section  21,  Act  VIII.  of  1859,  or 
under  any  other  rule  of  law  applicable  to  the 
Mofussil  Courts,  women  who,  according  to 
the  usage  of  the  country,  ought  not  to  be 
compelled  to  appear  in  public,  are  exempt 
from  arrest  and  imprisonment  in  execution 
of  decrees. 

Hobhouse,  J. — I  agree  with  my  learned 
colleague  that  the  question  he  has  put  most 
be  submiited  for  the  judgment  of  a  Full 
Bench,  and  I  agree  also  in  the  opinion  he 
has  given  upon  that  question. 

The  decree  in  this  instance  was  a  decree 
for  money,  and  so  under  Section  201  it 
might  ordinarily  be  "enforced  by  the  im- 
prisonment of  the  party  against  whom  it 
was  made." 

Then  by  Section  212  the  decree-holder 
would  state  that  the  mode  in  which  the  as- 
sistance of  the  Court  was  required  was  *'bj 
arrest  and  imprisonment  of  the  person 
named; "•and  if  on  comparison  with  the 
decree  all  were  found  to  be  correct,  the  Court 
would,  under  the  provisions  of  Section  15, 
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Aft  XXIII.  of  1 86 1,  "order  execution  of 
the  decree  according  to  the  nature  of  the 
application,"  1.  e.\  by  arrest  and  imprison- 
ment of  the  person. 

And  then,  under  Section  221,  the  Court 
would  issue  "  the ,  proper  warrant  for  the 
decree,"  i.  e,y  the  warrant  for  the  arrest 
and  imprisonment  of  the  person ;  and  under 
Section  222,  the  officer  of  the  Court  would 
either  execute  that  warrant,  /.  e.,  would 
arrest  the  person,  or  would  show  cause  why 
it  had  not  been  executed. 

Ordinarily,  therefore,  if  a  judgment-creditor 
in  execution  of  his  decree  for  money  applied 
for  the  arrest  and  imprisonment  of  the  person 
of  his  judgment-debtor,  the  Court  would  be 
compelled,  if  all  were  regular,  to  cause  such 
arrest  and  imprisonment. 

The  burden,  therefore,  in  this  case  is  upon 
the  judgment-debtor  to  show  why  she  should 
be  exempted  from  this  ordinary  rule. 

Mr.  Peterson  for  the  judgment-debtor  in 
this  case  telies  on  Section  21  read  with 
Section  273  of  Ad  VII I.  of  1859  and  by  the 
light  of  Regulation  IV.,  1793,  and  of  various 
precedenis  of  Division  Benches  of  this 
Court! 

The  first  precedent  quotj  \  is  that  which 
will  be  found  in  II.  \V.  R.,  p.  33.  Mis- 
cellaneous Rulings. 

In  this  case  the  learned  Juiges  distinctly 
ruled  that  "women  of  rank  are  exempt- 
ed from  arrest  in  execution  of  decrees." 
This  decision  was  based  professedly  on 
some  previous  ruling  of  a  Full  Bench ;  but 
as  this  ruling  cannot  be  traced,  we  have  no 
clue  to  the  reasoning  on  which  the  deci- 
sion was  based ;  and  it  is  certain,  that  look- 
ing" to  the  express  terms  of  Section  21  of  the 
Aft,  the  wording  of  the  decision,  as  noticed 
elsewhere  by  a  subsequent  decision  of  another 
Bench  of  this  Court,  is  not  altogether  ac- 
curate. For  the«  reasons,  the  decision  in 
II.  W.  R.  is  no  guide  to  us. 

The  next  precedent  relied  upon  is  that  to 
be  found  in  VIII.  W.  R.,  p.  282. 

The  question  there  arose,  upon  a  Small 
Cause  Court  reference,  and  it  was  this,  viz  , 
whether  a  European  lady,  ihe  widow  of 
an  Officer  of  the  Army,  was  protected  from 
arrest  in  execution  of  decree  by  the  provisions 
of  Section  21. 

The  answer  was  in  the  negative,  and,  in 
the  course*  of  giving  it,  lhe»learned  Judges 
remarked  *'that  exemption  from  arrest  on 
*•  process  of   execution "    was    **  ifSnited   to 


"the  woman  described  in  Section  21,  Act 
"VIII.,  1859,"  i.e.,  "not"  to  women  "erf 
•*  rank,"  but  to  "  women  who  according  to 
"  the  custom  and  manners  of  the  country 
"  ought  not  to  be  compelled  to  appear  Jn 
"  public." 

This  dictum  is  clearly  in  point  in  this  case, 
but  I  think  that  we  cannot  give  to  if  its  full 
force,  because  it  was  not  a  dictum  upon  the 
question  before  the  Court  which  gave  expres- 
sion to  it,  neither  can  we  be  guided  by  it, 
for  we  do  not  know  the  reasoning  on  which 
it  was  based. 

I  turn  then  to  Section  2 1  of  the  Act,  and 
I  find  th^t  it  occurs  in  Chapter  II.,  under  the 
heading  "  Preliminary  Rules." 

Mr.  Doyne  for  the  appellant  points  out 
that  these  "  Rules,"  antecedent  to  Section 
21,  ref.er  solely  to  applications  to  the  Court 
and  appearances  of  parties  in  Court,  and 
he  contends,  therefore,  that  the  words  "  per- 
sonal appearance"  in  Section  21,  apply 
solely  to  appearance  of  parties  to  the  suit, 
and  not  to   ■  personal  appearance  "  generally. 

If  the  Chapter  of  ''Preliminary  Rules" 
slopped  at  Sections  21,  22,  or  if  there  were 
no  mention  in  the  Code  of  this  "  personal 
appearance "  otherwise  than  i  n  these  Sec- 
tions, there  would  be  force  in  this  conten- 
tion, but  Sections  23  and  24  treat  of  matters 
other  than  the  appearance  of  parties,  and 
exemption  from  personal  appearance  is  treat- 
ed of  again  in  Section  175.  not  as  an  appear- 
ance as  of  a  party  only,  and  I,  therefore,  think 
that  the  provisions  of  Sections  ai  and  22 
must  be  treated  as  giving  expression  to 
two  certain  ''Preliminary  Rules"  of  a 
general  nature,  and  not  as  rules  to  be  read 
in  connection  with  Sections  16  to  20  imme- 
diately preceding. 

Section  21  then  is,  in  my  judgment,  a  gene- 
ral rule,  and  it  runs  thus  : — 

*'  Women  who  according  to  the  custom  and 
"  manners  of  the  country  ought  not  to  be 
"  compelled  to  appear  in  public,  shall  be  ex- 
"  empi  from  personal  aj*pearance  m  Court." 

That  this  rule  gives  exemption  to  such 
women  from  personal  appearance  as  parties 
is  a  imitted,  and  that  it  also  gives  exemption 
from  personal  apoearance  as  witnesses,  the* 
provisions  of  Section  175  seem  to  me  (though 
;  the  point  is  not  before  us)  pretty  conclusively 
to  determine. 

But  does  the  rule  go  further  }  Does  it  also 
give  Exemption  from  arrest  in  execution  of 
decree } 
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Mr.  Peterson  for  respondent  has  referred 
us  to  the  provisions  of  Section  13,  Rei^ula- 
tion  IV.,  1793,  ^s  showing  the  foundation 
of  the  provisions  of  Section  21  of  the  Code, 
ai^  contends  that  Section  21  gives  a  more 
definite  and  more  extensive  exemption  than 
the  Regulation  it  repealed. 

This  contention  is  not  in  my  judgment 
sound,  and  on  the  contrary  I  think  that  if 
Section  21  is  to  be  read  by  the  light  of 
Regulation  IV.,  then  its  provisions  must  be 
held  to  apply  exclusively  to  exemption  from 
the  personal  appearance  as  parties  and  as 
witnesses  only. 

The  Regulation  in  question  had  for  its  ob- 
ject the  enactment  of  rules  for  receiving, 
trying,  and  deciding  complaints.  Section  II. 
treated  of  parties,  Sections  HI.  to  V.  of  the 
complaint  and  answers,  Sections  VI.  and 
XIII.  of  parties  and  witnesses.  Sections  VII. 
and  VIII.  of  execution  of  decrees. 

By  Sections  VI.  and  XIII.  it  was  expressly 
declared  that  if  the  party  or  the  witnesses 
were  "  a  Hindoo  or  Mahomedan  woman  of 
**  a  rank  or  quality  which,  according  to  the 
"  customs  and  manners  of  the  country, 
"  would  render  it  improper  to  compel  her 
"  to  appear  in  a  Court  of  Justice,"  she  was 
not  to  be  summoned  so  to  appear  by  any 
compulsory  process,  but  was  to  be  examined 
by  commission. 

But  by  Section  VII  it  was  enacted  that 
when  the  parties  have  been  heard  and  the 
witnesses  examined,  the  Court  shall  give  judg- 
ment and  decree,  and  if  the  decree  be  for 
money,  shall  execute  il  either  by  attachment 
of  the  person  or  property  or  by  both. 

So  that,  under  the  old  law,  the  provisions 
of  which  have,  I  think,  been 'simply  transfer- 
red to  the  present  Code,  although  the  women 
in  question  were  exempted  from  personal 
appearance  either  as  parties  or  witnesses, 
they  were  not  e.xempted  from  arrest  of  the 
person  in  execution  of  decree. 

It  is,  however,  further  contended  by  Mr. 
Peterson  that  the  policy  of  the  law  is,  in 
accordance  with  the  exact  wording  of  it.  to 
exempt  from  personal  appearance  in  Court 
•those  who  ought  not  to  be  compelled  to 
appear  in  public ;  that  an  appearance  in 
Court  is  an  appearance  in  public  ;  and 
that  a  person  arrested  under  a  warrant  in 
execution  of  a  decree  must,  under  the  pro- 
visions of  Section  273,  "  be  brought  into 
Court,"  and  so  must  appear  personally  in 
public. 


I    remark    that   the   form   of    \Varra?«  « 
arrest—  a  form,  I  would  note,   in   u*e  imde] 
the  old  Procedure  as  by  a  Circular  K  )rdcr  0 
the  Siidder  Court  of  isi  .March    1841 — prr-j 
vides  that  the  person  arrested  be  "  prodaceJ 
before  the  Court,"  but  I  doubt   if  such  pr* 
duction   is  actually   required   by    any   pn>;> 
sion   in    Section    273    or  elsewhere    in 
Code,  and  I  think  it  very  possible  that  i. 
lady,    exempted    from   personal    appeaiafic 
under  Section  21,  were  to  plead  this  e^escp 
tion   against    production    before     the    Cocrj 
under  Section  273,  the  plea  WouKi  he  goo 
in    law  ;    buL   whether   it   be    so    or    not, 
think   that    an  arrest    does    not     necessarilj 
involve  a  personal  appearance  in  public 
the  debtor  mj^hl  pay  up  and  avoid  prod* 
tion  in  Court)  and  cannot,  therefore,  in  nn 
judgment,  be   construed   into   .such    appear 
ance. 

I  think,  too,  that  if  ladies  exempted  unJ 
Section    21   are  to  be  held  protected  fro 
arrest  in  execution  of  decree,   there   m-ci 
be,  as  suggested  by  my  colleague  Mr.  justjc 
Jackson,  many  decrees  which  would  hecom 
altogether  infructuous,  and  I  a^ree  with  m 
colleague    that    we   should   not    I>e    able  i< 
confine  this  exemi)tion  to  the  case  of  Native 
ladies    provided    for    in    that    Section    bti' 
should  have  to  extend  it  to  the  cases  of  a*' 
persons  exempted  by  the  Local  novernmeiH 
under  Section  22,  and  so  should  be   holding 
that   Goxernment   to    be   invested    with   in 
authority  of  the  extent  and  nature  of  which 
they  were  probably  not  in  the  least  avarr 
when  they  created  the  exemptions  to  which 
my  colleague  refers. 

The  judgments  of  the  Futl  Btnch  7i*ere 
delivered  as  follmv : — 

Peacnck,  C.  J, — The  question  which  ha; 
been  submitted  for  the  opinion  of  a  Ful 
Bench  is  whether,  under  Section  i»,  K<\ 
VIII.  of  1859,  or  under  any  other  rule  of 
law  applicable  10  the  Mofussil  Courts,  wo- 
men who,  according  to  the  usage  of  the 
country  ought  not  to  be  compelled  to  appear 
in  public,  are  exempt  from  arrest  and  impri- 
sonment in  execution  of  decrees? 

It  appear^  to  me  to  be  clear  that  they  arc 
not  exempt  under  any  rule  of  law  unless 
they  are  exempt  under  Section  21.  The 
only  question  then  is  whether  they  are  ex- 
empt under  the  provisions  of  that  Section. 

Ix)oking  at  tl^*  whole  of  Aft  VI I L  of  1859, 
it    appears   to   me    that    Mr.   Justice   Loois 

iackson  Expressed  a  correct  opinion  when 
e    stated    that    "  a  purda^nushetn  woman 
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P*  who  is  a  judgmenudebtor  is  not  protected 
f*"  from  arrest  and  imprisonment  in  execution 
•*  of  a  decree  against  her." 

SeAion  17.  paragraph  5,  enacts  :  "That 
*'  whenever  the  personal  appearance  of  a  par- 
*'  Xy  to  a  suit  is  required  by  this  A61,  such 
**  appearance  may  be  made  by  his  recognized 
*'  agent  unless  the  Court  shall  otherwise 
*   direct." 

Sections  19  and  20  point  out  what  may 
be  done  when  an  officer  or  soldier  is  a  party 
to  a  suit,  and  then  Section  21,  upon  which 
the  question  turns,  enafts  "  that  women, 
"  who,  according  to  the  custom  and  manners 
"  of  the  country,  ought  not  to  be  compelled 
••  to  appear  in  public,  shall  be  exempt  from 
"  personal  appearance  in  Court." 

The  Section  points  out,  firsf,  the  persons 
who  are  entitled  to  the  exemptions ;  and, 
secondly,  the  exemption  to  which  they  are 
entitled.  The  persons  are  women  who,  accord- 
ing to  the  custom  and  manners  of  the  country, 
ought  not  to  be  compelled  to  appear  in  pub- 
lic. The  exemption  to  which  they  are  en- 
titled is  from  personal  appearance  in  Court. 

Sedion  22  exempts  from  personal  appear- 
ance in  Court  any  one  whose  rank,  in  the 
opinion  of  Government,  entitles  him  to  have 
that  exemption  conferred  upon  him. 

The  exemption  is  the  same  in  both  cases ; 
the  only  difference  is  that  women,  who,  ac- 
cording to  the  custom  and  manners  of  the 
country,  ought  not  to  be  compelled  to  appear 
in  public,  have  the  exemption  by  virtue  of 
the  Ad,  whilst  men  of  rank  cannot  claim 
the  exemption  unless  the  Government  con- 
fers it  upon  them. 

1  can  scarcely  imagine  that  the  Legisla- 
ture would  have  vested  the  Local  (Govern- 
ment with  power  to  exempt  any  class  of 
men,* however  high  their  rank,  from  arrest  in 
execution  of  decrees,  so  long  as  it  considered 
it  necessary  that  arrest  should  be  one  of  the 
means  which  ought  ordinarily  to  be  allowed 
for  the  enforcement  of  decrees;  nor  do  I 
believe  that  the  Legislature,  much  as  it  de- 
sired to  regard  the  usages  of  the  country, 
ever  intended  to  exempt  purda-nusheen  wo- 
men from  arrest  in  execution  of  decrees  to 
which  all  other  women  are  subject. 

There  are  many  cases  in  which  it  would 
be  impossible  to  enforce  a  decree  against  a 
Native  lady,  if  she  were  exempt  from  arrest 
in  execution.  She  may  be  a  widow  or  a 
married  woman  ;  she  may  have  n#  separate 
property  ;  or  she  may  have  only  a  small 
allowance  for  her  maintenance  and  religious 
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duties.  Our  experience  teaches  us  that  Na- 
tive ladies,  especially  widows  unacquaintecT 
with  the  world,  are  not  unfrequently  induced 
to  allow  speculative  suits  to  be  instituted  in 
their  names  by  persons  who  hope  to  derive 
profit,  if  the  suit  succeeds,  and  agree  to  in- 
demnity the  women  in  whose  names  the 
suits  are  brought.  In  such  cases,  if  the 
person  in  whose  name  the  suit  is  instituted 
has  no  property  and  no  just  cause  of  suit,  her 
opponent  may  be  harassed  by  perilous  and 
vexatious  litigation  if,  when  she  fails  in  her 
suits,  he  cannot  enforce  a  decree  for  costs 
against  her  by  arrest  in  execution. 

In  the  Chapter  of  Act  VIII.  of  1859,  which 
relates  to  execution  of  decrees,  it  is  enacted 
by  Section  201  that,  if  the  decree  be  for 
money,  it  shall  be  enforced  by  the  imprison- 
ment of  the  party  against  whom  the  decree 
is  made,  or  by  the  attachment  and  sale  of  his 
property,  or  by  both,  if  necessary. 

By  Section  221  it  is  enacted  that,  "where 
all  necessary  preliminary  measures  have  been 
taken,  where  any  such  are  required,  the 
Court,  unless  it  sees  cause  to  the  contrary, 
shall  issue  the  proper  warrants  for  the  exe- 
cution of  the  decree." 

I  am  not  called  upon  at  present  to  express 
an  opinion  whether  a  Court  would  be  bound 
to  issue  a  warrant  of  arrest  in  execution  of 
a  decree  against  a  woman  who  ought  not  to 
appear  in  public,  unless  it  be  shown  that 
there  are  no  other  means  available  for  ob- 
taining satisfaction.  The  question  now  be- 
fore us  is,  not  whether  a  Judge  has  a  discre- 
tion in  the  matter,  but  whether  an  absolute 
exemption  from  arrest  exists  by  law. 

Mr.  Justice  Louis  Jackson  says :  ''I  have 
'*  not  considered  the  observation  thrown  out 
**  during  the  argument  by  Mr.  Peterson, name- 
"  ly,  that  the  Court  in  such  cases  ha^  at  least  a 
"  discretion  to  allow  the  warrant  to  issue  or 
*'  not,  because  the  decision  of  the  Court  below 
"  has  proceeded  on  the  principle  of  absolute 
"  exemption,  and  if  there  is  to  be  a  discretion, 
"  it  must  be  exercised  with  reference  to  the 
"  circumstances  of  the  particulat*  case,  of 
*•  which,  in  this  instance,  we  know  nothing." 

Section  201  contains  no  express  exemp-. 
lion  of  women  who  ought  not  to  appear  In 
public,  and  Section  21,  to  which  the  refer- 
ence relates,  as  in  a  part  of  the  Act  which 
has  relation  to  an  entirely  different  subject. 
It  is  contended,  however,  that  the  exemption 
must  necessarily  exist  by  virtue  of  Section 
273,  which  enacts  that  the  person  arrested 
may,  on  being  brought  before  the  Court,  ap- 
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ply  for  his  discharge,  and  that  Native  ladies 
would  not  have  the  exemption  intended  to 
be  conferred  upon  them  by  Section  21,  if 
they  could  be  brought  into  Court  upon  arrest 
ift  execution.  Prc^ably  they  would  be  en- 
titled to  waive  that  which  is  intended  mere- 
ly as  a  privilege,  but  that  point  does  not  arise 
at  present. 

It  appears  to  me  that,  reading  Section  21 
together  with  Sections  22  and  273,  it  was 
not  the  intention  of  the  Legislature  to  ex- 
empt from  arrest  in  execution  either  pur  da- 
nusheen  women  absolutely  under  Section 
21  or  men  of  rank,  if  the  Government  should, 
under  Section  22,  grant  them  exemption 
from  personal  appearance  in  Court.  It  was 
urged  that  it  has  never  been  the  practice  in 
this  country  to  issue  warrants  of  arrest  in 
execution  of  decrees  against  Native  ladies 
who  ought  not  to  appear  in  public.  1  must 
admit  that  no  such  arrest  has  been  made 
within  my  recollection.  This  probably  has 
arisen  from  good  feeling  and  a  general  desire 
not  to  cause  that  annoyance  and  disgrace, 
which,  looking  to  the  usages  of  the  country, 
would  necessarily  be  occasioned  by  an  arrest. 
I  trust  that  the  same  good  feeling  which  has 
hitherto  prevailed  will  continue  to  exist,  and 
that  the  arrest  of  any  woman  in  execution 
of  a  decree,  if  ever  such  an  arrest  be  made, 
will  be  a  very  exceptional  case. 

I  know  nothing  of  the  merits  of  this  par- 
ticular case,  but  I  consider  it  exceedingly 
unfortunate  that  the  first  case  in  which  it 
has  been  necessary  to  have  the  law  authori- 
tatively settled  by  a  Full  Bench  is  one  in 
which  the  application  to  arrest  a  Native 
lady  in  execution  of  a  decree  has  been  made 
in  behalf  of  one  of  her  own  sex— a  Hindoo 
lady  who  holds  a  high  rank  and  position. 
It  is  to  be  regretted  that,  if  ever  a  preced- 
ent for  such  a  proceeding  shall  become 
necessary,  the  case  of  the  Maharanee  of 
Burdwan  against  Burrodasoonduree  Dabee 
now  before  us  is  the  one  which  must  be  cited 
as  the  case  in  which  the  point  was  deter- 
mined. 

The  Principal  Sudder  Ameen  decided  the 
case  on  a  mere  point  of  law.  He  says :  '*  As 
"the  judgment-debtor  belongs  to  a  respect- 
^  "  able  family,  no  suit  for  her  apprehension  can 
"  be  issued  under  the  law,  and  as  the  record 
"does  not  show  that  any  other  steps  have 
*'  been  taken  for  the  recovery  of  the  amount 
"  due  under  the  decree,  the  application  of  the 
"  decree-holder  for  the  issue  of  a  warrant  of 
"  arrest  against  the  judgment-debtor  must  be 
"disallowed,  and  the  case  struck  off  the 
'*  file."    The  case  must  go  back  to  the  Prin- 


cipal Sudder  Ameen,  but  he  must  not  onder- 
stand  us  as  deciding  that  it  will  be  comptilsorj 
upon  him  to  issue  a  warrant  of  arrest  unless 
it  be  shown  that  the  plaintiff  has  no  other 
means  by  which  she  can  obtain  satisfaction 
of  her  decree  against  the  defendant.* 

*  The  15th  August  1868, 

Present : 

The  Hon*ble  Sir  Barnes  Peacock,  Kt.,  Chief  ^ustUr, 
and  the  Han'blc  Dwarkanath  Milter,  Jua^c. 

Peacock,  C.  ;5^.— Mr.  Money  moved  on  behalf  of  the 
Maharanee  of  Burdwan  in  the  case  of  the  miscellatieoiM 
appeal  No.  450  of  iS67»  which  was  decided  by  the  F«9 
Bench  on  the  6th  instant,  that  the  case  mifrht  be  acat 
back  to  the  Division  Bench  which  referred  it,  in  order 
that  the  merits  mignt  be  eone  into.  He  moved  npoa 
an  affidavit  which  stated  tnat  the  suit  of  the  Maharasee 
of  Burdwan  was  originally  broue^ht  ag;ainst  the  <ielend> 
ant  and  her  husband  who  had  taken  a  putnee  in  hrr 
name ;  that  the  putnee  havinf?  been  taken  in  the  aame 
of  the  wife,  the  nusband  had  been  exonerated  from  Ba- 
bility,  but  that  the  debt  was  really  the  husband's,  and 
that  all  the  separate  property  of  the  wife  had  bec« 
seized  and  sold  in  execution  ;  and  that  it  vras  under 
those  circumstances  that  the  warrant  for  arrest  of  the 
lady  in  execution  of  the  decree  had  been  applied  for  ; 
that  the  case  was  goin^  to  be  appealed  to  Her  Majesty 
in  Council,  and  that  his  client  was  desirous  that  all  the 
fadts  might  appear  on  the  record.  He  also  wished  t9 
bring  the  fatlfts  before  the  Court  in  consequence  of  the 
remarks  which  had  been  made  by  the  Chief  Justice. 

The  Chief  Justice  stated  that,  when  the  case  «as 
before  the  Full  Bench,  he  understood  that  the  questwn 
turned  entirely  upon  a  point  of  law ;  that  the  Principal 
Sudder  Ameen  had  refused  to  issue  a  warrant  of  arrest 
solely  upon  the  ground  that  the  law  did  not  allow  a 
woman,  who,  according  to  the  customs  of  the  cooatr>*, 
ought  not  to  be  compelled  to  appear  in  public,  to  he 
arrested  in  execution  of  a  decree;  that  this  Bench. 
consisting  of  only  two  Judges,  bad  no  power  to  ateer 
the  decision  of  the  Full  Bench,  and  to  :iend  the  ca^ve 
back  to  the  Division  Bench  which  referred  the  question : 
that  the  case  had  been  sent  back  to  the  Principal  SoddL-r 
Ameen  to  be  determined  upon  the  merits,  and  that  kr 
would  have  to  enquire  into  the  facts,  if  the  applicatji« 
for  a  warrant  of  arrest  should  be  renewed  before  him. 
.Moreover,  that  the  Division  Bench,  if  the  case  were 
sent  back  to  it,  would  have  no  power  to  determine  th: 
facts  upon  affidavit.     He  stated  that  the  affidavit  a^ 

E eared  to  him  to  make  the  matter  worse  rather  thai 
etter,  and  that,  in  his  opinion,  it  would  be  cruel,  after 
all  the  lady's  separate  property  had  been  Msld  in  ev4> 
cution,  to  arrest  tier  in  satisfaction  of  the  decree  whe« 
the  debt  was  really  not  her  own,  but  her  husband's  atod 
she  had  no  means  of  obtaining  her  discharge  by  |»ayin^ 
the  debt.     Mr.  Money  then  stated  that  it  was  not  ruli> 
intended  to  arrest  the  lady.    The  Chief  J  ustioe  s»aid  that 
a  warrant  of  arrest  against  the  wife  ought  not  to  be  19- 
sued  merely  to  be  held  in  ferrorem  over  the  husband. 
He  further  stated  that,in  making  the  remarks  1 
the  case  when  it  was  before  the  Full  Bench,  he  esprrs»- 
ly  said  that  he  knew  nothing  of  the  merits  of  the  case : 
that  he  did  not  intend  to  cast  a  reflection  upon  any 
but  that  he  considered  it  unfortunate  that  the  first 
in  which  a  purdah  lady  should  be  arrested  in 
of  a  decree  should  be  one  at  the  suit  of  a  Nati\-e  ladb 
of  high  rank  and  position.     It  was  very  probable  Ihat 
the  application  for  the  arrest  of  the  defendant  had  bees 
made  by   the  agents  of  the  Maharanee  withoot  dK 
consideration  and  without  her  express  instructions  or 
actual  knowledge,  ^nd  he  thought  that  it  would  be  wtn 
advisable  that  the  matter  should  be  brought  under  the 
personal   ftotice  of  the  Maharanee,  in  order  that  «>he 
might  determine  for  herself  whether  she  would  de>»t 
a  purdah  lady  of  her  own  country  and  religion  to  \m 
arrested  in  execution  of  a  decree  at  her  suit. 
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Bay  ley  y  J, — I  concur  in  the  answers 
proposed  to  be  given  to  the  questions  put  to 
the  Full  Bench. 

yackson,  y, — I  have  so  fully  and  so  late- 
ly expressed  my  opinion  upon  the  question 
raised  in  this  case  that  it- is  scarcely  neces- 
sary that  I  should  add  anything  to  what  has 
fallen  from  the  Chief  Justice.  After  hear- 
ing the  further  argument  which  has  been 
addressed  to  us  to-day,  I  adhere  to  the  opi- 
nion which  I  before  expressed — an  opinion 
which,  I  am  extremely  happy  to  find,  has  the 
concurrence  of  my  learned  brethren  on  this 
Bench. 

I  confess  that,  on  the  further  argument,  I 
had  hoped  to  hear  something  more  made  of 
the  exception  supposed  to  be  enjoyed  by 
Hindoo  ladies  of  rank  under  what  may  be 
called  the  "  common  law  of  the  country,"  to 
which  reference  was  rtade  by  Mr.  Peterson 
on  the  previous  argument.  I  must  say  that 
1  am  very  little  pressed  by  what  Mr.  Paul 
has  called  the  practice  of  the  Courts.  Very 
little  importance  can  be  attached  to  an  alleged 
practice  where  that  practice  is  based  on  an 
entire  absence  of  precedent.  It  is  impossible 
to  say  how  many  or  how  few  ladies  of  rank 
may  have  been  taken  in  execution  of  decrees, 
or  how  many  applications  for  their  arrest 
may  have  been  made  without  any  question 
being  raised  as  to  their  exemption.  The 
experience  of  the  vakeels  of  this  Court  has 
been  referred  to,  but  it  happens  that  the 
learned  gentlemen  who  practise  in  this  Court 
have  very  little  to  do  with  questions  re- 
lating to  the  execution  of  decrees,  but  their 
practice  is  almost  confined  to  arguments  on 
points  raised  in  appeal. 

Moreover,  it  is  notorious  that  in  the  Mofussil 
it  is  almost  a  rare  thing  to  find  that  execution 
of  a  decree  is  taken  out  by  means  of  a  warrant 
for  confining  the  debtor  in  jail.  I  myself 
have  feen  a  Civil  Jail  for  months  free  of  pri- 
soners, male  or  female. 

I  quite  concur  in  the  hope  which  has 
been  expressed  by  the  Chief  Justice  that  this 
decision  of  the  Court  will  not  be  followed 
by  many  applications  of  this  sort.  I  am 
induced  to  think  from  the  judgment  of  the 
Lower  Court  and  the  language  used  in  the 
appeal  that  the  application  in  the  present  case 
may  have  been  made  simply  with  the  object 
of  raising  the  question,  and  it  is  not  at  all 
certain  to  my  mind  that  it  was  a  bond-fide 
application  with  a  view  to  t^e  imprisonment 
of  the  judgment-debtor. 

Macphersony  J, — I  concur  in  th# proposed 
answers.     I  may  add    that  {   think   it   i^ 


perfectly  clear,  as  shown  by  Mr.  Justice 
Hobhouse  in  the  observations  which  he  mad^ 
when  he  referred  this  case  to  the  Full  Bench 
that  there  was  nothing  under  the  old  law 
which  exempted  purda-nusheen  women  from 
arrest  in  execution  of  decree,  and  that,  m 
deciding  as  we  now  do,  we  are  in  no  de- 
gree altering  the  practice  or  declaring  the 
law  to  be  different  from  what  it  has  always 
been. 

Mittery  y, — I  concur  with  the  learned 
Chief  Justice.  1  wish,  however,  to  add  that, 
in  exercising  the  discretion  which  is  always 
vested  in  the  Civil  Courts  in  the  country 
of  issuing  a  warrant  of  arrest  under  the  pro- 
visions of  Act  VIII.  of  1859,  the  customs, 
habits,  and  the  feelings  of  the  Native  com- 
munity ought  not  to  be  altogether 
overlooked  when  the  debtor  happens  to  be 
a  Native  lady  of  rank  Such  was  the  prac- 
tice adopted  by  the  late  Supreme  Court,  and 
that  practice  ought  not  to  be,  in  my  opinion, 
departed  from,  unless  the  Court  is  satisfied 
thai  the  ends  of  justice  absolutely  require 
that  such  a  warrant  should  be  issued. 


The  6th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yustice,  and  the  Hon'ble  H.  V.  Bayley, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  yudges. 

Mortgage — Foreclosure. 

Case  No.  1977  of  1867. 

Special  Appeal  from  a  decision  of  the 
Principal  Sudder  Ameen  of  Chittagong^ 
dated  the  22nd  yuly  iS6^,  reversing  a 
decision  of  the  Moonsiff  of  Rungunia, 
dated  the  igth  yanuary  iSS'j. 

Mohesh  Chunder  Sein  (Plaintiff),  Appellant, 

versus 
Mussamut  Tarinee  (Defendant),  Respondent, 

Mr.  R,    E.  Twidale  and  Baboo  Srtenath 

Banerjee  for  Appellant. 

• 

Baboos  Romesh  Chunder  Mitter  and  Greeja 
Sunker  Mojoomdar  for  Respondent. 

The  period  of  one  year  allowed  by  Section  8,  Regu- 
lation XVil.of  i8o6,to  a  mortgagor  to  deposit  the  amount 
of  the  mortgage-debt  before  the  mortgage  can  be 
finally  foreclosM,  is  to  be  reckoned  from  the  date  of 
the  service  upon  him  of  the  notice  to  redeem,  and  not 
from  the  date  of  th^  issue  of  such  notice. 
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Thts  case  was  re/erred  to   the    Full  Bench  '  perwannah  ;  and  by  a  Circular  Order  of  that 
t  oy  I^eacock,  C.  /..  and  Mztter,   7..  under    Courr.  if   wac   r.rA^Ta.A    tu^*   .u.. i^ 


•  hv  Peacock,  C  J.,  and  Mitter,  J.,  undet 
the  following  remarks  : — 

Peacock,  C,  J.—V/k  think  that  the  decision 
pnhe  Principal  SudderAmeen,  that  the  pro- 
ceedings in  connection  with  the  service  of  no- 
tice were  fraudulent,  must  be  set  aside.  The 
only  evidence  in  support  of  that  fraud  was  the 
entry  in  the  Nazir's  book,  which  shows  that 
the  tulluhana  was  not  lodged  till  the  6th  of 
January  1865. 

The  Principal  Sudder  Ameen  says  that 
this  evidence  is  inconsistent  with  the  fact 
that  the  notice  was  served  on  the  9th  of 
December  1864.  We  think  that  the  entry 
was  not  evidence  of  fraud  as  against  the 
plaintiff. 

The  Principal  Sudder  Ameen  also  says 
that  it  is  not  satisfactorily  established  that 
the  notice  of  foreclosure  was  served  on  the 
defendant,  and  he  relies  on  a  discrepancy 
in  the  evidence  of  three  witnesses  who  were 
called  to  prove  the  service  ;  whereas,  upon 
close  examination  of  the  evidence  of  those 
three  witnesses,  it  appears  that  the  discre- 
pancy upon  which  the  Principal  Sudder 
Ameen  relies  did  not,  in  reality,  exist. 

We  think  that  it  is  unnecessary  to  send 
this  case  back  for  a  re-trial  upon  the  question 
of  fraud  or  as  to  the  non-service  of  the  notice 
inasmuch  as,  rejecting  the  evidence  alto- 
gether, which  was  not  admissible,  in  support 
of  the  fraud,  there  is  no  evidence  to  show 
that  the  plaintiff  did  fraudulently  induce 
the  Nazir  or  the  peon  not  to  serve  the  no 
^'^5  \  *^^^ ^^5,  discrepancy  on  which  the 
Pnncipal  Sudder  Ameen  relies  in  support 
of  the  finding  that  the  notice  was  not 
served  does  not  exist. 

But,    according    to    the    plaintiff's    own 
showmg.  the  notice  was  not  served  until  the 


Court,  it  was  ordered  that  the  pervannih 
should  bear  the  date  on  which  it  shooid  be 
actually  issued,  instead  of  that  on  which  the 
order  was  made,  and  that  the  time  of  one  vfitf 
allowed  for  redeeming  the  mortgage  shoald 
be  calculated  from  the  date  so^insened 
(Circular  Order  of  the  9th  of  April  18 17.) 

There  was  also  a  recital  in  thai  Circalir 

Order  that  the  year  allowed  for   redemptioa 

'  must  necessarily  be  calculated,  as  prescribed 

by   the    Regulation,   from   the   date    of  the 

notification. 

The  Circular  Order  runs  as  follows 
"It  having  come  to  the  knowledge  of  the 
"Court  that  the  written  notification  to  the 
"mortgagor  directed  in  that  Section  (that  \^ 
"  Section 8,  Regulation  XVII.  of  1S06)  instead 
"of  being  immediately  issued,  as  evideniiv 
"  mtended  by  the  express  terms  of  the  Regu- 
"lation,  is  sometimes  delayed  for  a  month 
"and  upwards,  whereby  the  mongasree's 
I*  application  for  .foreclosure  is  not  made 
"known  to  the  mortgagor  as  early  as  \\ 
'fought  to  be,  whilst,  at  the  same  time,  \!ii& 
"year allowed  for  redemption  must  necessari- 
"  ly  be  calculated  as  prescribed  from  the 
"date  of  the  notification." 

If  this  question  were  a  new  one  upon 
which  no  decisions  had  been  pronounced 
I  should  have  had  no  doubt  whatever  that 
the  words  **  within  one  year  from  the  date 
of  the  notification  "  used  in  Section  8,  Re- 
gulation XVII.  of  1806,  meant  within  one  rear 
from  the  time  of  the  service  upon  the  mort- 
gagor  of  the  perwannah  conuining  the  no- 
tification, and  not  from  the  date  of  the 
perwannah  or  notification. 

It  is  clear  that  the  Legislature  inlendeil 
that  the  mortgagor  should  not  be  foreclosed 
unless  he  should  fail  in  redeeming  the  roort-' 
gage  within  one  year  from  the  time  of  hi^hav*:. 


9th  of  December  1864.  and  the  mortMo-e  ?^^^*."'''"  °"« >«<'"•  ^fo™  the  time  of  hi» haV- 
money  was  deposited  on  the  qth  of  ner*.Vn" ' '"^"°"'^^  .  '"^^PP'''^*'''^"™a«^ebvthe^lort- 
ber  1865.  Excluding  the  alleged  daVTf  g*f%"."der  Section  8  of  the  Regulation, 
seivice,  which,  accordins?  to  the  auihoriti«  "*       ."   """''^^   '«   ''im   that   the 


niorigage  would   be   finally  foreclosed  if  he 
should  fail  to  redeem  within  one  rear  from 


seivice,  which  according  to  the  authorities 

must  be  excluded,  the  money  was  deoosiied     u     ij  r  •. 

within  one  year  from  the  date  of  the  Lr     ♦'^°"  ^"^  "^  ''""'""  """^  ' 

vice.     The   perwannah  of  the  Judae  was  i  receiving  the  notice.' 

dated  the  24th  of  November  1864,  "and  if    .    S«"ion  8  directs  that  the  ludge.  on  receiv- 
Jbe  year  for  the  deposit  of  the  mortgage-    '"^^  *"'^*'  ^*'""«n  application  from  the  mon- 
debt  IS  to  be  calculated  from  the  date  of  t  ^^^""^  ^    specified    in  that  Section,  shall 
me  perwannah.  and  nnf  ^m.^   fu-   j_.      ^    cause  ihp  mnrfrrorr^-  «^  k.-,  i » 


the  perwannah,  and  not  from   the   date  of 

service,  the  deposit  was  not  made  in  time.  ^"\  '^   ^^   lumisnea,   as  soon  as  possihU. 

According  to  the  decisions  of  the   lat^  V      ^u^""^^'  ^^  J^'   ^''^  '^""^^^  ""^  ^^e  same 

idder   Court,    the   year  within   which  thl  u""-''  ^r^^  1'.'  "'^^^'^  ^'"^«  ^^  ^^e  mortgagors 


cause  the  mortgagor  or  his  legal  repr^oia- 
tiye   to   be   furnished,   as   soon   as  possihU, 
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not  redeem  the  property  mortgaged  in  ihe 
manner  provided  for  by  the  preceding  Sec- 
tion within  one  year  from  the  date  of  the 
notificaiion,  the  mortgage  will  be  finally 
foreclosed.  The  Judge  is  required,  at  the 
lime  of  furnishing  the  mortgagor  with  a 
copy  of  the  application,  to  notify  by  a 
perwannah,  that  if  the  mortgage  shall  not 
be  redeemed  within  one  year  from  the  date 
of  the  notification,  the*  mortgage  will  be 
foreclosed.  The  year  is  to  be  calculated 
from  the  date  of  the  notification,  not  from 
the  date  of  the  perwannah ;  and,  in  order  to 
notify  by  a  perwannah,  I  apprehend  it  is 
necessary  that  the  perwannah  should  be 
made  known,  or  served  upon  the  person  who 
is  to  have  the  notice. 

The  Judge  cannot  be  said  to  notify  by  a 
perwannah  so  long  as  the  perwannah  re- 
mains  in  the  Judges  Court  or  with  the 
Nazir.  It  was  evidently  intended  that  the 
perwannah  should  be  served  at  the  time  at 
which  a  copy  of  the  application  is  fur- 
nished. 

The  Regulation  contains  a  preamble  re- 
ciiing  the  grounds  upon  which  it  was  enact- 
ed. The  recital  application  to  this  part  of 
the  Regulation  is  as  follows :  "  It  is  further 
requisite  for  the  purpose  of  preventing  im- 
proper and  injurious  transfers  of  landed  pro- 
perty at  an  inadequate  price  by  the  forfeit- 
are  of  mortgages  accompanied  with  a  con- 
dition of  sale  to  the  mortgagee,  if  the  amount 
advanced  be  not  repaid  within  a  stated 
period,  that  an  equitable  provision  should 
be  made  for  allowing  a  redemption  of  the 
estate  within  a  reasonable  and  limited  period, 
on  payment  of  the  principal  sum  lent,  with 
interest  thereupon. 

But  there  would  be  little  equity  in  allow- 
ing a  mortgagor  to  redeem  his  estate  within 
one  year  from  the  date  of  a  perwannah  not 
serveil  upon  him,  or  of  which  he  should 
have  no  notice  at  all,  or  no  notice  until  the 
period  of  one  year  from  the  date  of  the  per- 
wannah should  have  actually  expired  or  be 
upon  the  eve  of  expiration.  1  apprehend 
that  the  Legislature  intended  that  the  mort- 
gagor should  have  one  year  to  redeem  from 
ihe  lime  at  which  it  should  be  made  known 
to  him  that  the  mortgageie  had  applied  to 
foreclose. 

I  cannot  consider  myself  bound  by  any  Cir- 
cular Order  issued  by  the  late  Sadder 
Court. 

There  are  several  decisi^s  of  that  Court 
to  the  effect  that  the  year  allowed  for  re- 
demption in  Section  8  is  to  be  Calculated 
from  the  issite  of  the   perwannah,  and  that 


the  date"^  of  it  is  to  be  taken  as  the  period  of 
issue.  ^ 

In  the  Sudder  Decisions  for  1846,  page 
282,  the  Court  say  :  "  The  Court  on  this 
head  observes  that  it  has  been  repeatedjy 
held  that  the  date  from  which  the  period 
is  to  be  counted  is  the  date  of  the  notice 
issued,  and  the  defendant  is  in  error  in  sup- 
posing that  it  should  be  counted  from  the 
date  of  service  of  the  notice.  This  rule  has 
been  adopted  not  only  with  reference  to  the 
terms  of  the  Regulation  XVII.  of  1806, 
but  also  to  the  principle  of  the  enactment. 
The  one  year's  grace  allowed  by  law  to 
the  borrower,  after  the  period  mentioned 
in  his  own  engagement  has  expired,  being 
clearly  matter  of  favor,  there  can  be  no 
reason  for  allowing  any  further  indulgence, 
and  the  Act  must  be  construed  strictly  and 
to  the  letter." 

But  what  favor  or  indulgence  is  there  in 
allowing  a  man  a  year  to  redeem  from  the 
date  of  a  notice  which  may  not  have  been 
served  upon  him  until  after  that  year  has 
expired,  or  until  the  day  before  it  expires, 
for  that  is  the  effect  of  holding  the  date  of 
the  notice  of  perwannah  to  be  the  period  from 
which  the  year  is  to  be  calculated. 

A  reference  was  made  to  Mr.  Justice 
Macpherson's  book  on  Mortgages,  in  which 
it  is  said :  *'  So,  if  the  notice  of  foreclosure 
is  not  served  on  the  mortgagor  until  the 
last  day  of  the  year  of  grace,  he  will 
have  no  time  left  him  for  redemption."  If 
the  construction  contended  for  is  correct, 
it  may  be  added  that  if  it  is  not  served  on 
the  mortgagor  until  after  the  last  day  of  the 
year  of  grace,  the  mortgage  may  be  actually 
foreclosed  before  the  'mortgagor  is  aware 
that  any  proceedings  of  foreclosure  have 
been  taken. 

There  was  another  case  of  the  late 
Sudder  Court  of  the  19th  of  June  1847, 
No.  1 52  of  1 840,  in  which  that  Court  held  that 
the  year  was  to  be  reckoned  from  the  date  of 
the  notice,  and  not  from  the  time  of  service ; 
and  they  reversed  the  decision  of  the  Judge, 
who  found  that  it  was  the  custom  in  his 
district  to  calculate  the  period  from  the 
date  of  service  of  notice ;  and  they  said : 
''  We  are  of  opinion  that  a  local  custom 
cannot  be  pleaded  against  the  law  as  esta-* 
blished  by  Regulation,  Circular  Order,  and 
precedents  '' 

I  have  already  stated  that,  in  my  opinion, 

the  law  that  the  period  was  to  be  reckoned 

from  the  date  of  the  notice,  and  not  from  the 

date  of  service,  was  not  established  by  Re- 

I  gulation,     It  could   not  be  established  by 
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Circular  Order :  and  I  believe  that  up  to 
t^iat  dale,  it  had  not  been  established  by 
precedent. 

In  reversing  the  decision  of  the  Judge, 
Mr.  Tucker,  in  admitting  the  special  appeal, 
said  :  "  The  Judge  has  quoted  as  a  precedent 
the  case  of  Hossein  Ali  Khanandothers  versus 
Mussamut  Phoolbas  Koonwur  (4  Sudder  De- 
wanny  Reports,  page  5)."  But  it  is  evident 
that  he  could  not  have  read  the  case  in  detail, 
and  that  he  formed  his  opinion  of  the  effect  of 
the  decision  merely  from  the  marginal  note 
of  the  report.  He  said :  **  The  Circular  Order, 
dated  the  9th  of  April  181 7,  was  issued  for 
the  guidance  of  the  Courts  in  this  matter ; 
and  it  seems  to  call  for  explanation  why  a 
custom  opposed  to  that  Circular  is  still  al- 
lowed to  prevail  and  to  over-rule  what  has 
been  declared  to  be  law  upon  the  subject." 

Now,  1  have  read  in  detail  the  case  which 
was  cited  from  the  4th  Volume  of  the  Sud- 
der Dewanny  Reports,  and  have  formed  my 
opinion  of  the  effect  of  that  decision  not 
merely  from  the  marginal  note.  In  that  case 
the  Officiating  Chief  Judge,  Mr.  Harrington, 
held  that  as  the  borrower  had  been  ordered 
by  the  notice  to  pay  the  principal  sum  within 
one  jear  from  the  receipt  of  it,  and  as  it  was 
proved  that  he  had  done  so,  he  had  saved  his 
right  of  redemption,  although  he  had  not 
redeemed  within  the  period  of  one  year  from 
the  date  of  the  notice. 

The  2nd  Judge  also  held  expressly  that 
the  year  commenced  from  the  date  of  notice. 
But  he  added  that  if  the  date  from  which 
the  term  of  one  year  was  to  commence  was 
held  to  be  the  date  of  the  issue  of  the  notice, 
it  would  appear  that  the  full  period  of  one 
year  had  not  elapsed ;  for  it  might  be  pre- 
sumed that  the  notice  had  not  been  given 
to  the  peada  who  was  to  serve  it  before 
the  19th  of  September  1814,  the  date  on 
which  notice  was  issued,  and  that  the 
money  was  paid  into  the  1>easury  before 
the  close  of  the  19th  of  September  181 5. 
But  the  notice  itself  was  /iated  the  28th 
of  June  1814,  and  it  was  clear  that  the  mo- 
ney had  not  been  paid  into  Court  within 
one  year  from  that  dale.  He  held  that  the 
right  of  the  borrower  was  reserved  under 
the  Section  above  quoted,  even  as  contended 
fey  the  Court's  Circular  Order  of  the  igth  of 
April  1817.  But  he  added  that  the  Circu- 
lar was  not  passed  when  the  transaction  to 
which  the  case  referred  occurred ;  and  the 
borrower  was  then  guided  by  a  precedent 
laid  down  by  Mr.  James  Stuart,  former  Third 
Judge  of  the  Court,  on  the  24th  of  July 
1813,  in  the  case  of  Lutchput  Rai,  petitioner, 


wherein  it  was  laid  down  thai  the  term  of 
one  year  was  to  he  reckoned  from  the  day 
on  which  the  notice  zvas  served  on  the  bor^ 
rower. 

This  case  shows  that  a  period  antece- 
dent to  the  Circular  Order  of  1817,  and 
much  nearer  to  the  time  when  the  Regulation 
was  passed  than  the  year  1846,  the  date  of 
the  decision  to  which  I  have  already  re- 
ferred, it  was  held  bv  the  late  Sudder  Court 
that  the  period  of  one  year  was  to  be  reck- 
oned from  the  time  of  the  service,  and  not 
from  the  date  of  the  notice.  The  Judges  01 
that  day  must  have  had  quite  as  good  (if  not 
better)  means  of  knowing  what  was  the  inten- 
tion of  the  Legislature  as  the  Judge  who 
issued  the  Circular  Order  in  181 7,  and  those 
who  seemed  to  consider  that  explanation 
was  necessary  why  the  Judges  should  act 
in  opposition  to  that  Circular. 

There  ha«!,  therefore,  been  no  uniform 
course  of  decisions  from  the  time  when  the 
Regulation  was  passed  to  the  present,  that 
the  period  is  to  be  reckoned  from  the  date 
of  the  notice. ' 

Further,  the  case  in  the  4th  Volume  of 
the  Sudder  Decisions  is  important  as  shoe- 
ing that  the  perwannah  at  that  time  directed 
that  the  payment  was  to  be  made  within 
one  year  from  the  receipt  of  it,  and  not  from 
the  date  of  the  perwannah  itself.  That  and 
the  custom  upon  which  the  Judge  acted  in 
the  case  cited  from  the  decisions  of  1847, 
lead  me  to  think  that  it  is  not  im probate 
that  in  the  perwannahs  issued  up  to  the  date 
of  the  Circular  of  18 17,  it  was  notified  to  the 
mortgagors  that  the  estate  would  be  fore- 
closed unless  redeemed  within  one  year  from 
the  receipt  of  the  perwannah. 

In  the  present  case,  the  notification  men- 
tions the  period  of  one  year,  without  ex- 
pressly stating  from  what  period  that  year 
is  to  be  reckoned.  Not  saying  that  it, was 
to  be  reckoned  from  the  date  of  the  per. 
wannah,  the  borrower  would  naturally  ami 
reasonably  conclude  that  the  time  was  to  be 
reckoned  from  the  time  at  which  he  received 
the  perwannah,  and  not  from  the  date  of  it : 
and  he  did  redeem  within  that  period.  If 
that  be  the  true  construction  of  the  perwan- 
nah, the  case  fall%  expressly  within  the  au- 
thority to  which  I  have  referred  from  the  4th 
Volume  of  the  Sudder  Dewanny  Reports. 

But  as  the  decisions  of  1846  and  1847 
were  followed  in  the  decision  of  the  4th 
of  September  ifeS,  page  1477,  Case  M9 
of  1 85 8,  and  two  of  the  Judges  of  the 
High  Cotfrt  have  held  that  they  consider- 
ed themselves  bound  by  the  decisions  m 
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f  whicR  they  had  reluctantly  acquiesced  in  a 
former  case,  1  do  not  think  it  right  to 
decide  this  case  without  a  reference  to  a  Full 
Bench. 

The  reasons  given  by  the  Judges  of  the 
Division  Bench,  to  \vhich  I  have  referred, 
and  which  is  reported  at  page  1 1 6  of  the  9th 
Volume  of  the  Weekly  Reporter,  Civil  Rul- 
ings, are  very  strong  to  show  that  the  time 
ought  to  be  reckoned  from  the  service,  and 
not  from  the  date  of  the  perwannah. 

1  should  remark  that  the  decisions  even 
from  1846  are  not  uniform.  The  Circular 
Order  says  that  the  year  allowed  for  re- 
demption must  necessarily  be  calculated 
from  the  date  of  the  notification,  and  there- 
fore it  directed  that  it  should  bear  dale  on 
the  day  on  which  it  was  actually  issued,  and 
that  the  period  of  one  year  should  be  cal- 
culated from  the  date  so  inserted.  The 
construction  was  that  the  time  should  be 
reckoned  from  the  date  of  the  notification. 
Their  order  consequent  upon  that  construc- 
tion of  the  law  was,  that  the  date  of  the 
notification  was  the  day  on  which  it  was 
issued. 

The  decision  of  1846  was,  that  the  date 
from  which  the  period  was  to  be  counted  was 
the  date  of  the  notice.  The  decision  of  1858 
was,  that  it  was  to  count  from  the  date  of  the 
issue  of  the  notice;  and  that  decision  was 
considered  by  the  Division  Bench  of  this 
Court  in  the  case  in  the  9th  Weekly  Reporter 
to  mean,  not  the  date  of  the  document  itself, 
inz.,  the  date  of  its  being  signed,  but  the  date 
of  its  issue  by  the  Court.  They  say : 
*•  This  ruling,  it  must  be  said,  finds  but  little 
countenance  in  any  thing  which  appears  in 
Regulation  XVII.,  and  is  not  perhaps  always 
capable  of  being  applied.  We  understand 
it  in  effect  to  lay  down  that  no  time  should 
be  counted  against  the  mortgagor  during 
which  the  perwannah,  although  it  may  be 
complete  in  all  respects,  is  lying  idle  in  the 
serishta  of  the  Court;  and  that,  whatever 
may  be  the  actual  date  when  the  Court  put 
its  hand  to  the  document,  still  it  is  not  to 
be  treated  as  a  notification  within  Section 
8,  until  it  had  become  an  active  order  of 
Court.  We  are  willing  to  concur  in  this 
view,  considering,  as  we  do,  that  the  notifi- 
cation intended  by  the  Legislature  is  not 
made  until  even  a  later  period."  Turning 
to  the  facts  of  the  case,  the  Court  was  of 
opinion  that  the  perwannai)  was  not  issued 
as  long  as  the  Nazir  kept  it  in  his  desk,  and 
that  it  was,  in  fact,  first  issued  wiien,  on  the 
23rd  of  August  1864,  it  was  handed  to  the 
peon  for  delivery. 


Why  it  was  not  an  active  order  while 
lying  in  the  desk  of  the  Nazir,  but  woulfi 
be  an  active  order  whilst  kept  by  the  peon 
in  his  pocket,  I  am  at  a  loss  to  understand. 
I  cannot  feel  myself  bound  by  the  decisifbn 
of  1858,  if  it  is  capable  of  such  a  meaning. 
How  the  mortgagor,  who  is  to  steer  his 
course  according  to  the  notification,  is  to 
ascertain  how  long  the  order  may  have  been 
kept  in  the  desk  of  the  Nazir,  or  how  long 
in  the  pocket  of  the  peon,  there  is  nothing 
to  show.  Whatever  is  to  be  the  construc- 
tion of  the  Regulation  in  question,  I  think 
it  should  be  clearly  defined,  and  it  should 
be  laid  down  in  such  a  manner  that  the 
borrower  may  know  within  what  period  it 
is  notified  to  him  that  he  must  redeem  the 
mortgage  in  order  to  prevent  a  final  fore- 
closure. 

Seeing  that  the  decisions  are  conflict- 
ing, and  that  there  is  no  uniform  course  of 
decisions  by  which  we  can  be  guided,  I  think 
we  ought  to  decide  this  case  according  to 
what  we  believe  to  have  been  the  actual 
intention  of  the  Legislature;  and  that  is, 
that  the  year  is  to  be  counted  from  the  date 
on  which  the  borrower  has  notice  of  the 
application  to  foreclose,  and  has  it  notified 
to  him  by  service  of  the  perwannah  that  he 
is  to  come  in  and  redeem,  if  he  wish  it. 

The  case,  however,  will  be  referred  to 
a  Full  Bench  for  decision  as  to  the  period 
from  which  the  year  mentioned  in  the  Re- 
gulation is  to  be  reckoned.  If  it  become 
necessary,  we  will  hear  the  vakeels  as  to 
the  question  whether,  having  regard  to  the 
particular  form  of  the  notice  which  was 
served  in  this  case,  the  mortgagor  was  at 
liberty  to  deposit  the  money  within  one 
year  from  the  time  when  the  notice  was 
served  upon  him. 

The  judgment  of  the  Full  Bench  7vas  delivered 

asfolloius  by — 

Peacock,  C.  J. — The  Court  is  of  opinion 
that  the  year  mentioned  in  the  Regulation 
ought  to  be  reckoned  from  the  date  of  the 
service  of  the  notice.  I  can  add  nothing  to 
what  I  said  when  the  case  was  referred  by 
the  Division  Bench.  It  is  unnecessary  to 
determine  what  would  be  the  case  if  the  mort- 
gagor should  keep  out  of  the  way  to  avoid 
service. 

The  case  will  go  back  with  this  expression 
of  opinion  to  the  Division  Bench  which 
referred  it. 
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The  6th  August  1 868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jmtice,  and  the  Hon'ble  H.  V.  Bayley, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges, 

Decree  (Assig^nment  of)— Cross-decree— Set-ofif. 

Case  No.  6i8  of  i868. 

Miscellaneous  Appeal  from  an  order  of 
the  Officiating  Judge  ofjessore,  dated  the 
6th  September  i86jy  affirming  an  order 
of  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  8th  June  1867. 

Kaim  All  Joardar  (Objector),  Appellant, 

versus 

% 
Luckhy  Kant  Chuckerbutty  (Decree-holder)* 

Respondent. 

Mr,  R,  T.  Allan  and  Baboo  Bungshee- 
dhur  Sein  for  Appellant. 

Baboo  Khetturmohun  Mookerjee  and  Lukhee 
Churn  Bose  for  Respondent. 

A  party  taking  by  assignment  a  decree  obtained 
by  A  against  B  takes  it  subject  to  a  set'OfT  on  account 
of  a  cross>decree  in  the  same  Court  obtained  by  B 
against  A, 

This  case  was  referred  to  the  Full  Bench 
by  Z.  S.  Jackson  and  Hobhouse,  J  J*, 
under  the  following  remarks : — 

Jackson,  J, — It  seems  to  me  that  this 
case  must  be  referred  for  the  opinion  of  a 
Full  Bench. 

Kaim  Ali  and  Ashruffunnissa  had  cross- 
decrees,  one  against  the  other,  in  the  Court 
of  the  Principal  Sudder  Ameen. 


Luckhy    Kant  Chuckerbutty    sued 
ruffunnissa    in    the   Court  of    the     Sudder 
Ameen,  and  obtained  a  decree  against  her,  is 
execution  whereof  he  procured  a  sale  of  iacr 
rights   and    interests   in   her  decree   agata< 
Kaim  Ali,  and  became  himself  the  purchaiff 
thereof.     That  sale  took  place  on  the  tiM 
January     1867,    at   which    time    the 
decree  of  Kaim  Ali   against    AshrufiFoni 
was  before  the  High  Court  in  appeal,  aod  it 
was  finally  affirmed  in  the  month  of   Maicfc 
following. 

Luckhy  Kant  subsequently  proceeded  IB 
execute  the  decree  of  Ashruffunnissa  agaiiul 
Kaim  Ali,  and  Kaim  Ali  claimed  as  set-oi 
the  amount  of  his  own  cross-decree  againtt 
Ashruffunnissa.  The  Judge,  however,  held 
that  Luckhy  Kant  is  entitled  to  execute  the 
decree  which  he  has  purchased  without  aaj 
such  set-off,  and  Kaim  Ali  now  appeals. 

There  is  in  support  of  the  view  taken  by 
the  Judge  a  decision  of  a  Division  Bench  of 
this  Court,  which  is  to  be  found  in  5  Weekly 
Reporter,  page  22,  Miscellaneous  Ralings. 
I  was  one  of  the  Judges  and  passed  ihtt 
decision,  the  soundness  of  which  has  siiioe 
been  questioned,  and,  upon  further  consider- 
ation, I  am  myself  inclined  to  think  that 
the  decision  was  mistaken — at  least  upon  the 
grounds  on  which  we  based  it. 

That  decision,  I  think,  was  right  upon  the 
facts  of  the  case,  but  the  principle  upon 
which  we  decided,  I  think,  was  erroneous. 

The  point  was  on  a  subsequent  occasion 
referred  for  the  opinion  of  the  Full  BencK 
but  was  not  decided,  inasmuch  as  it  was 
found  that,  for  other  reasons,  the  two  decree* 
were  not  capable  of  being  set-off  one 
against  the  other.  In  this  case,  however,  the 
point  clearly  arises,  and  it  now  appears  to 
me  that  Luckhy  Kant,  purchasing  ihe 
rights  and  interests  of  Ashruffunnissa,  was 
entitled  to  execute  her  decree  in  like  man- 
ner  and  to  the  same  extent  as  she  might 
have  done,  and  not  otherwise  or  further. 

It  is  admitted  that,  when  he  made  the 
purchase,  there  was  outstanding  against 
Ashruffunnissa  the  cross-decree  of  the  same 
Court  which  was  ultimately  affirmed  on  a^ 
peal ;  consequently  both  at  the  time  of  las 
purchase  and  at  the  time  when  he  made  die 
application  to  execute,  Ashruffunnissa's  decree 
stood  subject,  within  the  meaning  of  Sectioi 
209,  to  s<tf-off  of  the  cross-decree. 

I  am,  therefore,  at  present  inclined  to  ibiak 
that  the  appellant  before  us  ought  to 
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ceed,  but  as  the  decision  which  I  have  refer- 
red to  in  5  Weekly  Reporter  has  not  been 
overruled,  I  think  the  case  must  be  refer- 
red for  the  opinion  of  the  Full  Bench.  A  deci- 
sion to  the  opposite  effect  by  Loch  and  Mac- 
pherson,  J  J.,  will  be  found  at  page  73  of  the 
6th  Weekly  Reporter,  Miscellaneous  Rulings. 
The  question  for  the  decision  of  the  Full  Bench 
will  be,  whether  a  party  taking  by  assign- 
ment a  decree  obtained  by  A  against  B  does 
not  take  it  subject  to  a  set-off  on  account  of 
a  cross-decree  in  the  same  Court  obtained  bv 
^  against  A. 

The  judgment  of  the  Full  Bench  zvas  deliver- 
ed as^ollows  by : — 

Peacock,  C.  J. — The  case  is  almost  too 
clear  for  argument.  1  entirely  agree  with 
the  view  which  was  expressed  by  jNIr. 
Justice  Louis  S.  Jackson,  when  the  case 
was  referred  for  the  opinion  of  a  Full 
Bench,  viz.^  that  the  purchaser  of  the 
rig'hts  and  interests  of  the  decree-holder 
was  entitled  to  execute  the  decree  purchased, 
-in  like  manner  and  to  the  same  extent  as 
the  original  decree-holder  might  have  done, 
and  not  otherwise  or  further  :  and  conse- 
quently that  the  purchaser  took  it  subject 
to  the  rights  of  the  judgment  debtor  to  set  off 
his  cross-decree. 

The  case  will  go  back  to  the  Division 
Bench  which  referred  it  for  final  determina- 
tion. 


The  6th  August  1868. 

Present  : 

The  Hon'ble  Sir  Birnes  Peacock  Kt.,  Chief 
yustice,  and  the  Hon'ble  H.  V.  Biyley, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges. 

Enhancement — Ryot  not  having^  rizht  of  occu- 
pancy—Notice —  Section  13,  Act  A.  of  1859. 

Case  No.  19 11  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhooniy  dated  the  tyth  May 
i86yy  modifying  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  igth 
September  1866. 

Bokronath  Mundul  (Defendant),  Appellant^ 

versus 

Binodh  Ram  Sein  (Plaint^),  Respondent. 

Baboo   Debendro  Narain   Bo%e  for 
Appellant. 

Vol.  X. 


Baboos  Khettur  Nath  Bose  and  Rash  Beharee 
Ghose  for  Respondent.  « 

A  landlord  cannot  recover  rent  at  an  enhanced  rate 
I  from  a  ryot  who  has  not  a  rlffht  of  occupancy,  unless  he 
,  proves  the  existence  and  the  reasonableness  of  the 
'  fjrounds  stated  in  his  notice  served  under  Section^3, 

Act  X.  of  1.S59. 
'      Section  13  is  applicable  not  merely  to  ryots  having 
I  a   ri^ht  of  occupancy,    but  to  all  under-tenants  and 

ryots. 

This  case  luas  referred  to  a  Full  Bench  by 
L.  S.  Jackson  and  Mitter,  J  J.,  under 
the  following  remarks : — 

Jackson,  J. — I  THINK  the  point  in  this 
case  must  be  submitted  for  the  decision  of  a 
Full  Bench  of  this  Court.  The  Ju  Ige  in  his 
decision  in  this  case,  as  well  as  in  appeal 
No.  1935,  whvch  has  been  mentioned,  clearly 
relies  on  the  authority  of  a  case  reported  in 
III.  Weekly  Reporter,  page  126,  Act  X.  Rul- 
ings (Koobir  Sirdar  versus  Goluck  Chunder 
Chuckerbutty).  In  that  case  the  Judges 
say :  '*  We  think  that  in  the  case  of  a  ten- 
''  ant-at'ivill,  the  grounds  on  which  notice  of 
**  enhancement  was  given  are  mere  superfluity ; 
"  the  tenant  must  either  go  or  stay  Nor  has 
**  he  any  right  to  claim  the  prevailing  rate.'' 

In  the  other  case  which  was  cited  by  the 
respondent's  vakeel,  and  which  is  to  be  found 
at  page  40,  IV.  Weekly  Reporter,  Act  X, 
Rulings  (Rammonee  Chuckerbutty  versus  Ali 
Buksh),  the  Judges  observe :  •*  We  do  not  de- 
'^sire  to  say  that  in  a  case  like  the  present,  a 
**  suit  for  arrear  of  rent  on  the  footing  of  the 
*'  notice  of  enhancement  might  not  be  success- 
"  ful.  A  ryot  not  possessing  a  right  of  occu- 
'*  pancj^  upon  receiving  such  a  notice,  must  be 
**  aware  that,  if  he  will  not  agree  to  the  land- 
*'  lord's  ternio,  he  has  no  alternative  but  to  go 
*'  out.  If  under  these  circumstances  he  chooses 
'*  to  remain  without  remark,  in  the  use  arid 
"  occupation  of  the  land,  he  may  well  be  taken 
"  to  have  acquiesced  in  the  terms  of  the  notice, 
"  even  though  these  be  couched  in  words  which 
*'  refer  rather  to  regular  enhancement  than  to 
'*  a  bare  proposal  for  a  new  rent.  And  this 
"  seems  to  have  been  the  opinion  of  the  Court 
**  in  the  case  of  Koobir  Sirdar  versus  Goluck 
**  Chunder  Chuckerbutty  {3  Weekly  Reporter, 
**  Act  X.  Rulings)." 

These  latter  observations  really  amount  to 
no  more  than  a  mere  dictum.  The  case  ihep 
before  the  Court  was  a  suit  for  a  kubooleut 
at  an  enhanced  rate,  and  in  that  suit  an  order 
for  a  remand  was  made.  But  the  ruling  in 
the  first  case  to  which  I  have  referred  is  clear 
and  unmistakeable. 

It  seems  to  me,  now  that  the  point  has 
arisen  again,  quite  unreasonable  to  hold  that 
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when  the  Legislature  has  required  a  written 
police  to  be  served  upon  the  tenant,  stating 
the  grounds  upon  which  enhancement  is 
sought,  such  is  a  mere  "  superfluity." 

4.  am  of  opinion  that  when  notice  has  been 
served  upon  a  tenant  (not  being  a  ryot  with 
a  right  of  occupancy)  under  Section  13,  and 
when  that  tenant  does  not  agree  to  pay  at 
the  rate  ment'oned  in  such  notice,  the  landlord 
has  the  option  of  removing  him  from  the 
land  or  allowing  him  to  remain,  and  1  think, 
when  the  landlord  has  not  given  him  notice, 
but  has  allowed  him  to  remain  in  occupancy, 
which  the  ryot,  for  his  part,  retains,  it  must 
be  considered  that  the  parties  have  agreed 
to  continue  the  relation  of  landlord  and  te- 
nant, and  to  leave  to  the  arbitrament  of  the 
Court  whether  the  rent  claimed  is  fair  and 
equitable. 

It  cannot  be  said  that  what  the  Legisla- 
ture directs  to  be  essential  to  the  notice  of 
enhancement,  is  a  mere  superfluity.  The 
difference  between  a  ryot  having  a  right  of 
occupancy,  and  a  ryot  not  having  a  right  of 
occupancy,  is,  that  in  the  case  of  the  former, 
the  landlord  in  his  notice  of  enhancement 
is  restricted  to  the  grounds  stated  in  Section 
17,  and  in  the  case  of  a  ryot  not  having  a 
right  of  occupancy,  he  may  state  other 
grounds,  and  if  those  grounds  are  disputed 
it  is  for  the  Court  to  determine  whether  the 
grounds  are  just  and  reasonable. 

A  case  which  supports  this  view  is 
brought  to  our  notice  by  Baboo  Gopal  Lall 
Mitter.  It  is  reported  at  pa^e  41,  Aft  X. 
Rulings,  V.  Weekly  Reporter  (Jeeiild  Lall 
Jha  versus  Kaleenaih  J  ha),  and  the  marginal 
note  runs  thus':  **  In  a  suit  for  enhance- 
"  ment  the  rent  demanded  must  be  proved  to 
"  be  fair  and  equitable,  even  if  the  tenant  has 
'*  no  right  of  occupancy." 

As  this  opinion,  however,  is  in  conflict 
with  the  ruling  cited  above  from  the  3rd 
Volume  of  the  Weekly  Reporter,  we  think 
that  this  case  must  be  referred  for  the 
opinion  of  a  Full  Bench. 

Mitter,  J. — I  entirely  concur  in  the  judg- 
ment delivered  by  my  learned  colleague. 

It  appears  to  me  that  the  special  appellant 
ip  this  case  is  clearly  entitled  to  a  notice 
under  Section  13  of  Aft  X.  of  1859,  before 
he  can  be  called  upon  to  pay  a  single  pice 
more  than  what  he  paid  in   previous  years. 

It  is  admitted  that  he  is  an  under-tenant, 
holding  the  land  without  a  *•  written  en- 
gagement or  under  a  written  enga>;emeni 
not  specifying  the  period  of  such  engage- 


ment," and,  therefore,  according  to  the 
very  express  wording  of  that  Section,  he  is 
entitled  to  the  notice  as  specified  therein, 
or,  in  other  words,  to  a  notice  which  shall 
specify  the  particular  ground  upon  which  the 
enhancement  is  sought. 

It  has  been  said  that  the  ryot  has  no  right 
of  occupancy.  This  circumstance  is  perfect- 
ly immaterial.  All  that  the  law  says.  Section 
8,  Act  X.  of  185Q,  is  this,  that  r)-ots  wk 
having  rights  of  occupancy  are  not  entitled 
to  pottahs  except  upon  such  terms  as  miT 
be  a(?reed  upon  between  them  and  the 
persons  to  whom  the  rent  is  payable.  But 
it  does  not  say  that  whe||  a  non-occapani 
ryot  is  sued  for  enhancement,  he  is  not  ei>- 
titled  to  call  upon  the  landlord  to  pnne 
the  particular  grounds  on  which  the  notice 
has  been  served.  It  is  neither  fair  nor 
equitable  to  hold  that,  when  he  is  sued  fa: 
rent,  he  should  be  called  upon  to  par  any 
thing  more  than  what  is  fair  and  reasonable ; 
and  nothing  is  fair  or  reasonable  that  i:; 
inconsistc^nt  with  the  grounds  of  the  notice 
that  has  been  served  upon  him.  The  land- 
lord might  have  asked  the  rj'Ol  to  quit  the 
land  ;  but  if  he  chooses  to  demand  rent 
from  him,  he  is  onlv  entitled  to  recover  what 
is  fair  and  equitable. 

The  provisions  of  the  next  Section 
(Section  14)  very  clearly  lay  down  thai 
'*  when  a  ryot  has  been  served  with  notice  by 
the  landlord,  he  can  sue  the  landlord  for  ex- 
cessive demand  of  rent.  Section  10  provides 
that  '*  every  under-tenant  or  ryot,  from 
whom  any  sum  is  exacted  in  excess  of 
the  rent  specified  in  his  poitah,  or  payable 
under  the  provisions  of  this  Act,  whether 
as  abivab  or  under  any  other  pretext,  and 
every  under-tenant,  ryot,  or  cultivator,  from 
whom  a  receipt  is  withheld  for  an}'  sum 
of  money  paid  by  him  as  rent,  shall  be  enti- 
tled to  recover  from  the  person  recefving 
such  rent,  damrtges  not  exceeding  double 
the  amount  so  exacted  or  paid,"  &c. 

Now,  unless  the  landlord  is  in  a  position 
to  make  out  the  grounds  of  enhancement 
assigned  in  the  notice,  the  rent  which  he 
has  asked  for  is  rent  which  is  not  payable 
under  Act  X.  of  1S59  ;  and  if  the  groand^ 
do  not  exist  to  the  extent  alleged  by  ibc 
landlord,  the  tenant  is  entitled  to  sue  him 
for  damages.  Under  these  circumsianccSi 
I  think  that  it  is  not  desirable  to  depan 
from  a  rule  clea^^ly  laid  down  by  the  L^s- 
lature,  on  a  mere  assumption  that  it  is  a 
mere  sup!^ifluity  in  the  largest  number  of 
cases  to  which  it  applies. 
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1  agree  in  Mibmitting  this  case  to  a  Ful 
Bench. 

The  judgments  of  the  Full  Bench  were 
delivered  as  follow  •* — 

Peacock,     C,y. — 1     entertain     no     doubt 
whatever   in   this   case.     Section    13    is  not 
applicable    merely    to    ryots    having    righis 
of  occupancy,  but  to  all  under-tenants  and 
n'Ots.     It   enacts    that    no    under-tenant    or 
ryot   who   holds   or   cultivates   land  without 
a    written   engagement,   or   under  a  written 
engagement  not  specifying  the  period  of  such 
engagement,  &c.,  shall  be  liable  to  pay  any 
higher    rent    for    such    land    than   the    rent 
payable  for  the  previous  year,  unless  a  writ- 
ten notice  shall  have  been  served   on  such 
und'^r-tenant  or  ryot  on  or  before  the  month 
of   Cheyi,   specifying  the  rent  to  which  he 
will   be  subject   for   the  ensuing  year,  and 
the  ground   on  which   an   enhancement  of 
rent  is  claimed. 

This  Section  is  applicable  to  ryots  who 
have  not  gained  a  right  of  occupancy,  as 
well  as  to  ryots  who  have  a  right  of  occu- 
pancy. Speaking  for  myself,  I  have  no 
doubt  that  a  ryot  who  has  held,  without 
any  period  for  the  duration  of  his  tenancy 
having  been  fixed,  although  he  may  not 
have  gained  a  right  of  occupancy,  cannot 
have  his  holding  determined  without  a  rea- 
sonable notice  to  quit,  and  that  a  notice  given 
in  the  last  month  of  a  current  year  would 
not  be  sufficient. 

By  Section  19,  a  ryot  may  relinquish  posses- 
sion by  giving  notice  to  his  landlord  in  or  be- 
•  fore  the  month  of  Cheyt  of  the  year  preced- 
ing that  in  which  the  relinquishment  is  to 
have  effect.  If  the  landowner,  instead 
of  giving  notice  to  quit,  requires  the  ryot  to 
pay  a  higher  rent  than  that  paid  in  the  pre- 
vious year,  the  ryot  is  not  bound  to  continue 
to  hold  the  land  at  such  enhanced  rent,  but  is 
at>  liberty  to  quit  upon  giving  notice  in  or 
before  the  month  of  Cheyt.  The  landlord, 
however,  cannot,  by  giving  notice  of  enhance- 
ment, compel  the  tenant*  to  pay  more  than  a 
reasonable  rent,  and  he  cannot  enhance 
wiihoul  notice  specifying  the  grounds  of 
enhancement. 

If,  by  giving  notice  of  enhancement  in 
or  before  the  end  of  Cheyt  to  a  ryot  not 
having  a  right  of  occupancy,  he  could  en- 
hance the  rent  to  any  amount  he  pleased,  the 
ryot  might  suffer  great  injustice.  For  the 
landlord  might  give  him  notice  of  enhance- 
ment-to  an  exorbitant  amount  at  the  last  mo- 
ment of  the  month  of  Cheyt,  when  it  would 


be  too  late  for  the  ryot  to  qu=t  without 
being  liable  to  pay  rent  for  the  ensuing  ye^ 
under  Section  19,  Act  X.  of  1859.  The  notice 
might  be  sent  on  the  last  day  of  Cheyt  from 
the  landowner's  cutcherry  at  a  long  distance, 
when  it  would  be  too  late  for  the  tenant  to 
send  notice  to  his  landlord,  under  Section  19, 
of  his  intention  to  relinquish  possession ;  and 
if  the  tenant  should  quit  without  such  notice, 
he  would  be  liable  to  pay  rent.— (^S^f^?  Section 

I9-) 

When  Section  13  required  that  the  notice 
of  enhancement  should  specify  the  grounds 
on  which  the  enhancement  should  be  claim- 
ed, the  Legislature  could  not  have  intended 
to  compel  the  landowner  to  do  that  which 
they  considered  to  be  superfluous;  still  less 
could  they  have  intended  to  compel  him  to 
do  something  worse  than  superfluous,  viz.,  to 
specify  grounds  of  enhancement  by  which 
he  was  not  to  be  bound. 

Section  14  authorizes  the  tenant  to  con- 
test  his  liability  to  pay  the  enhanced  rent 
demanded  of  him  either  by  complaint  of 
excessive  demand  of  rent  or  in  answer  to  a 
suit  preferred  against  him  for  recovery  of 
arrears  of  ♦he  enhanced  rent.  I  think  it 
clear  that  the  meaning  of  the  Legislature  was 
that  the  grounds  specified  for  enhancement 
should  be  such  as  to  justify  the  enhance- 
ment, and  that  their  existence  should  be 
proved  in  the  suit  in  which  the  tenant 
should  contest  his  liability  to  enhance- 
ment. 

It   was  contended  in  argument  that  the 
landlord  may  enhance  the  rent  of  a  ryot  not 
having  a  right  of  occupancy  to  any  amount 
he   pleases,  and   may   specify  any  grounds 
that  he  pleases  for  such  enhancement,  and 
that  he  is  not  bound  to  prove  that  any  of 
such   grounds  exist,   and  that  it  is  for  the 
ryot  to  prove  that  no  such  ground  exists. 
If  such  an  argument  were  tenable,  a  land- 
lord   might  give  notice  that  Tie   intends  to 
enhance  to  some  exorbitant  amount  upon  the 
ground  that  he  is  a  grasping  oppressive  land- 
lord,  having   no  regard   for  justice  or  fair 
dealing  or  for  the  interests  of  any  one  ex- 
cept himself.     It  might  be  difficult,  if  not  im- 
possible, in  many  cases  for  a  ryot  to  disprove 
the  grounds  alleged,   by  showing  that  th^fe 
landlord  was  not  a  person  of  that  descrip- 
tion.    This  shows   that  the   grounds  must 
be  reasonable,  and  such   as  to  justify  the 
enhancement  chimed.     The  onus  of  proving 
the  existence  of  the  grounds  alleged  is  upon 
the   landowner.     It  appears  to  me  that  the 
Judges  who  referred  this  case  came  to  a 
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right  conclusion  that  a  landlord  cannot 
enhance  the  rent  unless  he  stales  the  grounds 
on  which  he  seeks  to  enhance,  and  that,  if 
those,  grounds  are  disputed,  it  will  be  for 
th^  Court  to  determine  whether  they  exist, 
and  whether  they  are  such  as  to  justify  the 
enhancement. 

Section  8  has  been  referred  to,  but  it  ap- 
pears to  me  to  have  nothing  to  do  with  the 
question,  it  merely  says :  "  Ryots  not  hav- 
ing rights  of  occupancy  are  entitled  to  pot- 
tahs  only  at  such  rates  as  may  be  agreed 
on  between  them  and  the  persons  to  whom 
the  rent  is  payable."  A  ryot  is  not  at  liber- 
ty to  compel  his  landlord  to  give  him  a 
pottah  at.  any  rent  he  pleases. 

The  case  will  go  back  to  the  Division 
Bench  which   referred   it  for   final  disposal. 

Bay  ley  t  J. — 1  think  that  the  view  ex- 
pressed by  the  Judges  who  referred  the  case 
is  correct. 

Jackson,  J. — I  have  already  expressed 
my  opinion  upon  the  point,  and  have  only 
to  say  that  I  concur  in  the  judgment  deli- 
vered by  the  Chief  Justice. 

Macpherson,  J. — I  concur. 

Mitter,  J, — 1  also  concur  with  the  Chief 
Justice. 


•^ 


The  7ih  August  i868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/..  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
L.    S.  Jackson,   A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges. 

Minority^Proprietors  of  revenue-paying  es- 
tates—Act XL.  of  1858. 

Case  No.  2127  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Jud^t  0/  West  Hurdwan,  dated  the  ^th 
of  June  i86y,  reversing  a  decision  of  the 
Judder  Ameen  of  that  District,  dated  6th 
January  1866. 

Modhoo  Soodun  Manjee  (one  of  the 
Defendants),  Appellant, 

versus 

Dabee  Gobind  Newgee  (Plaintiff), 
Respondent. 

Baboo  Hem  Chunder  Banerjee 
for  Appellant. 

Baboos  Umbica  Churn  Banerjee  and  Bhy- 
rub  Chunder  Banerjee  for  Respondent. 


Every  person  (not  beinj^  a  European  British  ft«b- 
ject)  who  has  not  attained  the  age  of  iS  years  is  a  mrnur 
for  the  purposes  x>f  Acl  XL.  of  i*»5S,  even  thou^^h  pro- 
ceedins:s  are  not  taken  in  the  Civil  Court  for  the  care  of 
his  person  or  the  protection  of  his  property.  If  he  t>  a 
proprietor  of  an  estate  paying  revenue  direct  to  Govern* 
ment,  and  has  been  taken  under  the  protection  of  the 
Court  of  Wards,  he  is  still  a  minor  up  to  the  ag'e  of  iS 
years  (Section  2,  Regulation  XXVI.  of  i7<>3). 

This  case  was  referred  to  the  Full  Bench 
by  Kemp  and  E.  Jackson,  J  J.,  under  tkt 
following  remarks : — 

Jackson,  J. — The  ground  of  special  ap- 
peal in  this  case  is  that  the  Judge  has  erro- 
neously decided  the  plea  of  limitation. 

The  question  turned  upon  the  date  on 
which  the  plaintiff  attained  his  majoritj. 
The  first  Court  held  thai  the  plaintiff  became 
a  major  at  the  age  of  15  years,  becaoie, 
though  he  was  a  proprietor  of  land  paying 
revenue  direct  to  Government,  he  was  owner 
of  only  a  share  in  a  revenue -paying  estate. 
The  Judge  on  appeal  held  that,  as  he  was  a 
landholder  paying  revenue  directly  10 
Government,  be  the  estate  large  or  small 
his  minority  did  not  cease  till  he  was  iS 
years  of  age.  In  support  of  this  view  of  tnc 
law,  the  Judge  quotes  the  precedent  oi  Man- 
soor  All,  page  50,  vol.  3,  Weekly  Reporter. 
There  is  not  a  w'ord,  however,  in  the  judg« 
ment  recorded  in  that  case  which  bears  upoa 
the  point.  That  decision  relates  only  to  the 
cases  of  proprietors  of  land  not  papng  re- 
venue direct  to  Government. 

The  point  which  the  Judge  had  to  decide, 
viz.,  whether,  considering  that  the  plaintiff, 
as  a  zemindar  piying  revenue  direct  to 
Government,  attained  majority  at  the  age 
of  18  or  15  years,  turns  at  first  on  Re- 
gulation XXVI.  of  1793,  Section  2.  Thai 
Regulation,  referring  to  Regulation  X.  oi 
1793,  extends  the  terra  of  minority  laid 
down  in  Section  28  of  that  Regulation,  from 
15  years  to  18  years.  It  does  not  e.xiend 
the  class  of  proprietors  to  whom  Regulation 
X.  was  applicable.  It  must,  in  fact,  be  read 
as  if  Section  28,  Regulation  X.  of  1793,  had 
fixed  the  minority  of  the  class  of  proprietors 
to  whom  it  was  applicable  at  18  years  of 
age. 

The  next  question  is,  whether  RegulatiGii 
X.  of  1793  is  applicable  to  all  proprietors  of 
land  paying  revenue  to  Government,  be  they 
large  or  small,  as  held  by  the  Judge,  or. 
as  hell  by  the  first  Court,  only  to  those 
proprietors  who  hold  entire  estates,  and  ocx 
to  those  who  onlv  hold  shares  of  estates. 
The  Judge  is  ri^ht  in  stating  that  the  Ioe» 
of  the  estate  is  not  the  criterion  to  judge 
whether  tffc  Regulation  applies  10  the  pliinw 
ilT  or  not.  But  he  was  not  right  on  thii 
ground    to    overrule    the  judgment   of  the 
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;  Lower  Court,  because  the  Lower  Court  had 
not  rejected  the  plaintiff's  claim  on  the 
ground  that  the  share  which  the  plaintiff 
held  was  a  small  one.  The  I^ower  Court 
was  right  in  the  view  of  this  Regulation 
which  it  took,  that  it  applied  not  to  sharers 
in  any  estate,  but  to  proprietors  of  entire 
estates.  Section  z  of  the  Regulation  dis 
tinctly  lays  this  down,  and  states  that  it 
applies  to  shares  of  an  estate,  only  when  all 
t  :e  sharers  come  under  the  head  of  dis- 
qualified proprietors,  as,  for  instance,  when 
all  the  sharers  are  minors.  Section  3  of 
the  Regulation  equally  distinctly  lays  down 
that  (his  Regulation  is  in  no  respect  to  be 
held  applicable  to  any  landholders,  except 
those  staled  in  Section  2.  It  follows,  then, 
that  the  first  Court  was  right  in  laying  down 
the  law,  that  as  the  plaintiff  was  only  a 
sharer  in  a  revenue-paying  estate,  the  plaint- 
iff could,  on  this  ground,  not  claim  to  delay 
his  majority  until  the  age- of  18  years,  be- 
cause he  did  not  attempt  to  show  that  all  the 
other  proprietors  of  the  estate  were  disquali- 
fied proprietors. 

But  it  is  'further  argued  before  us  that 
the  Judge  did  not  proceed  on  the  terms  of 
Regulation  XXVL  of  1793,  but  on  Section 
26,  Act  XL.  of  1858.  If  so,  the  question  be- 
fore the  Judge  was  not  whether  the  plaintiff 
was  a  re  venue- paying  proprietor,  and  the 
precedent  the  Judge  has  quoted  is  directly 
against  the  view  which  he  has  taken  of 
the  law.  The  Judges  in  the  case  of  Munsoor 
Ali  held  that  Section  26,  Act  XL.  of  1858. 
was  only  applicable  to  cases  where  the  estate 
of  the  minor  had  come  under  the  charge  of 
the  Civil  Court,  and  it  is  not  alleged  in  this 
case  that  the  estate  of  the  plainti^  has  been 
taken  charge  of  by  the  Civil  Court.  There- 
fore, following  that  precedent,  the  Judge 
should  have  declared  that  the  plaintiff  at- 
tained majority  at  15  years,  and  held  the 
suit  barred  bv  limitation  as  far  as  this 
^ound  applied  to  it. 

But  after  giving  the  question  my  fullest 
consideration,  1  hesitate  to  follow  that  pre- 
ce^ient.  I  observe  that  one  of  the  learned 
Judges  who  joined  in  that  judgment,  stated 
that  he  entertained  doubts  upon  it.  I  do 
not  read  the  words  *'  for  the  purposes  of 
this  Act"  contained  in  Section  I26  as  in  any 
way  confining  the  law  contained  in  that 
Section  to  cases  where  this  Act  has  been 
put  in  force.  It  seems  to  me  that  the  Act 
can  be  put  in  force  at  an;i  time  until  the 
minor  has  attained  the  as^c  of  iS  vears. 
Act  XL.  of  1858  applies  to  alT  persons 
(not    being  European  British   subjects)   who 


have  not  been  brought  under  the  superiu' 
tendence  of  the  Court  of  Wards,  and  it 
declares  that  the  charge  of  their  persons 
and  property  shall  be  subject  to  the  jurisdic- 
tion of  the  Civil  Court.  And  it  goes  on^to 
say  that  for  the  purposes  of  this  Act  every 
person  shall  be  held  to  be  a  minor  who  has 
not  attained  the  age  of  18  years. 

The  argument  upon  which  it  is  attempted 
to  confine  this  Section  of  the  law  to  cases 
where  the  Act  has  been  put  in  force,  seems 
to  be*  this :  Firs/,  the  old  Law  Regulation 
XXVL  of  1793  has  been  declared  to  be  ap- 
plicable only  to  matters  connected  with  the 
revenue-paying  estate,  and  not  to  matters 
unconnected  with  such  estates — the  rule 
which  was  followed  in  Deeboo  Moyee  Dossee's 
case.  Vol.  i,  Weekly  Reporter,  page  75; 
Secondly,  the  words  contained  in  Section  26, 
Act  XL.  of  1858,  viz.,  "for  the  purposes  of 
this  Act "  follow  the  same  principle,  and 
the  law  there  laid  down  is  only  applicable 
similarly  to  the  cases  of  minors  whose  estates 
have  come  under  the  jurisdiction  of  the 
Civil  Court. 

On  the  first  point,  with  all  deference  to 
the  learned  Judges  who  in  that  precedent 
declare  the  law  to  be  settled,  I  am  not  satis- 
fied that  it  was  so  settled.  1  am  certain  that 
Mr.  Justice  Norman  and  I  have  held  a 
different  opinion  in  a  case  which  came  be- 
fore us  in  1864,  though  I  cannot  discover 
the  case  in  the  printed  reports.  I  am  unable 
also  to  find  any  printed  reports  of  judgments 
in  which  the  law  has  been  settled  as  stated 
by  the  Judges,  though  there  is  a  later  prece- 
dent taking  a  contrary  view  of  that  law, 
page  50,  Weekly  Reporter,  Vol.  IIL  And 
there  are  certainly  no  restrictive  words  in. 
Regulation  X.  or  Regulation  XXVL  of  1793, 
which  confine  the  operation  of  Section  2, 
Regulation  XXVL  of  1793,  only  to  matters 
connected  with  revenue -paying  estates. 

On  the  second  point,  I  admit  there  is  more 
difficulty.  The  Act  XL.  of  1858  includes 
all  minors,  not  European  British  subjects, 
who  were  excluded  from  the  provision  of 
Regulation  XXVL  of  1793.  These  are  all 
subject  by  that  Act  to  the  jurisdiction  of  the 
Civil  Court  up  to  the  age  of  18  years.  For  the 
purposes  of  that  Act  they  are  all  declared  nol^ 
to  attain  majority  until  they  have  reached  18 
years  of  age.  It  \i  admitted  that  the  Civil 
Court  can  exercise  its  jurisdiction  over 
them  at  any  age  up  to  18  years.  But  it  is 
said  that  if  it  does  not  exercise  its  jurisdic- 
tion, the  minor  attains  his  majority  at  15 
years  of  age.     We  have  then  the  anomaly 
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that,  ahhough  he  has  already  attained  his  ma- 
jority at  15  years,  the  Civil  Court,  on  being 
moved  to  exercise  its  jurisdiciion,  cin  again 
declare  him  to  be  a  minor  at  the  age  of  17, 
or  any  subsequent  time  up  to  his  arriving 
at  18  years.  I  am  not  aware  whether  the 
Legislature  intended  to  place  any  special 
meaning  or  stress  on  the  words  **for  the 
purposes  of  this  Act."  But  I  should  be 
inclined  to  give  them  their  full  meaning, 
viz.,  that  to  enable  the  Civil  Court  to  exer- 
cise its  jurisdiction  over  the  property  and 
person  of  minors  up  to  a  proper  age,  the  law 
of  minority  which  usually  prevailed  was  de- 
clared to  be  altered  and  extendetl  to  18 
years.  In  fact,  1  cannot  read  this  law  as 
having  any  other  effect  than  altering  the. 
general  law  of  minority,  and  in  fixing  one 
law  for  all  minors  not  taken  under  the  charge 
of  the  Court  of  Wards,  and  not  European 
British  subjects,  viz.,  1 8  years  of  age. 

As  this  view  of  the  law  is  different  from 
that  which  has  been  expressed  by  other 
Judges,  the  proper  course  is  to  refer  the 
question  to  the  determination  of  a  Full 
Bench  of  this  Court. 

Kemp,  J. — I  concur  in  referring  the  ques- 
tion for  the  determination  of  a  Full  Bench; 
the  question  is  one  of  very  great  importance, 
affecting,  as  it  does,  the  proprietary  status  of 
native  landholders. 

The  judgment  of  the  Full  Bench  ivas  de- 
livered as  follows : — 

Peacock,  C.  J. — This  case  appears  to  me 
to  be  very  clear  when  we  look  at  the  whole 
of  Act  XL.  of  1858.  The  recital  declares 
that  it  is  expedient  to  make  better  provi- 
sion for  the  care  of  the  persons  and  proper- 
ty of  minors  not  brought  under  the  super- 
intendence ot  the  Court  of  Wards,  treating 
those  whose  estates  have  been  brought  under 
the  Court  of  Wards  as  minors.  Certain 
Regulations  are  repealed,  and  then  by 
Section  2  it  is  enacied  that  "  except  in  the 
"case  of  proprietors  of  estates  paying  re- 
'*  venue  to  Government  who  have  been  or 
"shall  be  taken  under  th  ■  protection  of  the 
"  Court  of  Wards,  the  case  of  the  j)ersons 
"  of  all  minors  not  being  European  British 
^  subjects,  and  the  charge  of  their  property 
"shall  be  subject  to  the  jurisdiciion  of  the 
"Civil  Court." 

By  this  Section  also  proprietors  of  estates 
paying  revenue  to  Government  who  have 
been  taken  under  the  care  of  the  Court  of 
Wards  are  treated  as  minors,  for  such  per- 


sons are  excepted  out  of  th^  general  term  *•  a-l 
minors,"  as  if  it  had  been  said  :  "  All  minors 
except  those  who  are  under  the  care  of  U» 
Court  of  Wards.*' 

Section  26  declares  that  "  for  the  purposes 
"  of  this  Act  every  person  shall  be  held  t 
"  minor  who  has  not  attained  the  age  oJ 
'*  eighteen  rears." 

Every  person,  therefore  (not  being  a  Eu- 
ropean subject),  who  has  not  attained  the  age 
of  18  years  is  a  minor  for  the  purposes  of 
the  Act,  and  unless  he  is  a  proprietor  of  an 
estate  paying  revenue  to  Government  wao 
has  been  taken  under  the  jurisdiction  of  the 
Court  of  Wards,  the  care  of  his  pcrsoa 
and  the  charge  of  his  properly  are  subject 
to  the  jurisdiction  of  the  Civil  Court. 

Then  can  it  be  said  that,  being  a  minc^ 
subject  to  the  jurisdiction  of  the  Civil  Court, 
he  is  not  a  minor  unless  proceedings  are 
taken  in  the  Civil  Court  for  the  protection  of 
his  property  or  for  the  appointment  of  a 
guardian }  His  relatives  may  neglect  his 
interests,  but  he  is  stilJ  a  minor.  There  miv 
be  a  minor  whose  interests  are  neglected 
as  well  as  a  minor  whose  interests  are  looked 
after  and  protected.  The  exception  of  the 
Statute  of  Limitation  in  the  case  of  minors  is 
more  necessary  for  the  former  than  for  thojc 
who  have  some  one  to  look  after  their  in- 
terests. 

Being  a  minor  the  plaintiff  comes  within 
Sections  11  and  12  of  Act  XIV.  of  1859,  and 
was  under  a  disability  until  he  attained  the 
age  of  18.  As  pointed  out  by  Mr.  Justice 
Elphinstone  Jackson,  if  the  law  were  other- 
wise, this  anomaly  would  follow  that  a  m.ia 
may  have  attained  his  majority  on  one  day, 
and  become  a  minor  on  the  next.  A  man  can- 
not be  said  not  to  be  under  a  disability  as  .a 
minor  when  he  is  liable  as  a  minor  to  have 
his  property  and  person  put  under  the  cfaar^ 
of  a  guardian. 

If  he  is  a  proprietor  of  an  estate  paring 
revenue  to  Government  and  has  been  taken 
under  the  protection  of  the  Court  of  Wards. 
he  is  still  a  minor  up  to  the  age  of  18 — Regu- 
lation 26  of  I  793,  Section  2.  It  cannot  be  said 
thai  he  is  not  a  minor  when,  on  account  of 
his  minority,  his  estates  have  been  takes 
under  the  charge  of  the  Court  of  Wards  un- 
der the  provisions  of  Regulation  X.  of  1793. 
when  by  Seciion*22  of  that  Regulation  be  i« 
to  have  a  guardian  of  his  person,  and  by  Sec- 
tions 7  "and  15  a  manager  of  all  his  estates, 
real  and  personal;  and  by  Section  32  he  can- 
not sue  ii*  the  Civil  Courts  for  any  cause  of 
action. 
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Wiih  this  expression  of  our  opinion,  the 
case  will  go  back  to  the  Division  Bench 
which  referred  it. 


The  8ih  August  1868. 

Present  : 

The  Hon'bie  Sir  Barnes  Peacock,  A7., 
Chief  Justice,  and  the  Hon'bie  H.  V. 
Bayley,  L.  S.  Jackson,  A.  G.  Macpherson, 
and  Dwarkanath  Mitter,  Judges, 

Appeal—Section  347,  Act  VIII.  of  1859. 

» 

Case  No.  157  of  1868. 

Afiscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the  20th 
March  1868 ,  affirming  an  order  of  tfie 
Moonsiff  of  Kandeey  dated  i^th  June 
1867, 

Sheikh  Ameerooddeen  (Plaintiff),  Appellant, 

versus 

Jeebun  Bebee  and  others  (^Defendants), 

Respondents, 

Baboos    Bhohanee    Churn    Dutt  and    Pro- 
sunno  Coomar  Roy  for  Appellant. 

Baboo  Lukhee  Churn  Bose  for  Respondents. 

No  appeal  lies  asrainst  an  order  rejecting  an  applica- 
tion far  the  re-admission  of  an  appeal  under  Section  347, 
Act  VIII.  of  i»59. 

This  case  was  referred  to  the  lull  Bench 
by  Peacock,  C.  J.,  and  Mitter,  J,,  under 
ihe following  remarks : — 

Peacock,  C.  J, — Ax  present,  I  do  not  see 
that  an  appeal  lies  at  all  from  an  order 
rejecting  an  application  for  the  re-admission 
of  an  appeaj  under  Section  347,  Act  VIII. 
of  1859.  ^^  such  an  appeal  lies  at  all,  it 
appears  to  me  that  it  must  lie  upon  matters 
of  fact  as  well  as  upon  points  of  law.  When 
the  regular  appeal  was  struck  of!  and  no 
decision  pronounced  upon*it,  1  cannot  see 
how  a  special  appeal  can  lie  to  (his  Court.  ' 
It  has,  however,  been  held  in  several  cases 


that  a  special  appeal  does  lie ; — see  II. 
Weekly  Reporter,  page  254,  Civil  Ruling%, 
and  pages  23  and  24,  Miscellaneous  Rulings; 
V.  Weekly  Reporter,  page  2^,  Miscellaneous 
Rulings ;  and  VII.  Weekly  Reporter,  page^i. 

In  the  Agra  Court,  it  was  held  that  a 
special  appeal  would  not  lie; — see  III. 
Weekly  Reporter,  page  23  ; — see  also  case 
No.  56  of  1862,  decided  by  the  Calcutta 
Court,  and  other  cases  cited  in  the. note  to 
this  Section  of  Ad  VIII.  of  1859,  collected 
in  the  3rd  Edition  of  Broughlon's  Civil 
Procedure  Code. 

In  this  state  of  the  authorities,  we  think 
it  necessary  to  refer  the  case  for  the  decision 
of  a  Full  Bench. 
'I  he  judgment   of  the   Full   Bench    was 
delivered  as  folloics : — 

Peacock,  C.  J,~-We  think  that  there  is  no 
appeal  against  an  order  refusing  to  re-ad- 
mit an  appeal  under  Section  347  of  Aft 
VIII.  of  1859.  The  matter  is  left  to  the 
discretion  of  the  Judge.  The  appeal  is 
dismissed  with  costs. 


The  8th  August  1868. 

Present : 

The  Hon'bie  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'bie  H.  V.  Bayley, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges, 

Gomashta*s  sunnud — Stamp. 

Cases  Nos.  2251,  2252,  and  2261  of  1867. 

Special  Appeals  from  a  decision  passed  by  the 
Judge   of  Tipper  ah,    dated  the    t^th   of 
June  i86y^  affirming  decrees  of  the  Deputy 
(  ollector     of  the     District,     dated    2gth 
March  1867, 

Rughoo  Nundun  Thakoor  (Plaintiff), 

Appellant, 

versus 

RamChunderKupali  and  others  (Defendants), 

Respondents. 

Baboos  Onnokool  Chunder  Mookerjee  and, 
Annund  Chunder  Ghossal  for  Appellant. 

No  one  for  Respondents. 

A   sunnud   which   authorizes  a  gomashta  to  attach 
rents  and  to  sue  for  them  must  be  stamped  :  if  a  gener- 
al  power-of-attorney  authorizing:  him  to  collect  and  sue 
for  rents,  it  must  bear  a  four  rupees  stamp  under  Arti 
clc  43,  Schedule  A,  Act  X.  of  i86j. 
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7'hese  cases  ivere  re/erred  to  a  Full  Bench 
4v  Bay  ley  and  Macpkerson^  yy.^  under  the 
following  remarks : — 

Bay  ley,  y. — I  think  the  appointment  of 
a  gomashta,  such  as  this  tuhseel  mohurrir's 
sunnud  shows  him  lo  have  substantiailv  been, 
is  simply  one  made  by  such  an  order  as  that 
under  which  a  servant  does  service  for  his 
master,  to  any  extent  recognized  by  law. 
Such  an  appointment  as  this  has  been  held 
nol  to  require  a  power-of-altorney  to  enable 
the  person  appointed  to  sue  (page  384, 
Marshall,  Meajan's  case).  I  do  not,  there- 
fore, consider  a  stamp  required,  as  for  a 
power-of-atiomey.  But  as  it  is  an  import- 
ant general  question,  we  both  concur  in 
referring  it  to  the  Full  Bench,  The  ques- 
tion for  decision  then  is — Whether  a  go- 
mashta employed  in  the  C9lleclion  of  rents 
has  authority  to  institute  a  suit  under  Ad 
X.  of  1859  in  the  name  and  on  behalf  of 
the  landlord,  his  employer,  without  being 
authorized  so  to  do  by  a  stamped  sunnud 
or  power-of-attorney. 

Macpherson,  y. — I  think  that  in  these 
cases  the  Lower  Appellate  Court  is  right ;  for 
I  concur  with  the  Judge  in  the  opinion  that 
a  gomashta  cannot  institute  a  suit  in  the  name 
of  the  landholder  by  whom  he  is  employed, 
unless  he  is  authorized  so  to  do  by  a  duly 
stamped  power. 

Amjud  Ali,  the  person  who  commenced 
these  suits  on  behalf  of  his  employer,  calls 
himself  a  tuhseel  mohurrir  ;  but  that  he 
was  substantially  a  naib  or  gomashta  is  clear 
from  the  terms  of  his  sunnud  of  appointment, 
which  has  been  read  to  us,  and  which  gives 
him  the  fullest  power  lo  act  for  his  employer. 
The  Judge  was,  therefore,  wrong,  in  my 
opinion,  in  so  far  as  he  considered  that  Amjud 
Ali  was  not  in  the  position  of  a  gomashta. 

It  is  said  that  a  gomashta's  sunnud  is  a 
special  document  which  needs  no  stamp, 
and  that  it  is  not  to  be  deemed  a  power- 
of-attorney.  I  can  only  say  of  the  sunnud 
under  which  Amjud  Ali  professes  to  act, 
that  it  is  neither  more  nor  less  than  a  power- 
of-attorney,  and  being  a  power-of-attorney 
it  requires,  before  it  can  be  used  in  Court, 
to  be  stamped  as  provided  for  in  AA  X.  of 
1862.  In  the  case  of  Meajan  versus  Sheikh 
Akally  (Marshall,  page  384),  a  Division  Bench 
decided  that  a  gomashta  can  sue  on  behalf 
of  his  employer  without  a  power-of-attorney. 
Yxom  this  decision  I  di«sent ;  for  I  find  no 
indication  in  Act  X.  of  1859  ^^  ^^V  intention 
on  the  part  of  the  Legislature  that  a  gomashta 
should  have  power  to  buc,  unless  authorized 


by  his  employer  in  the  ordinary  mumer. 
Certainly  Section  69  of  Act  X.  indicates  m 
such  intention ;  for,  though  it  makes  cciuai 
provisions  as  to  what  may  be  done  in  a  n: 
which  has  been  instituted  by  a  gomashu 
on  behalf  of  his  employer,  it  does  not  direcJv 
or  indirectly  touch  the  question  of  whedKi 
he  can  or  cannot  institute  the  suit  if  be  hi> 
not  got  a  power  duly  stamped  authorizing 
him  so  to  do.  As  I  am  not  prepared  x 
follow  the  decision  in  Meajan's  case.  I  thhk 
that  the  question  proposed  by  Mr.  Ju<tia 
Bayley  ought  to  be  referred  to  a  Foil 
Bench. 

The  judgment    of  the  Full  Bench   was 

delivered  as  follows : — 

Peacock,  C.  y.-  -The  question  which  ii 
propounded  in  this  case  is  not  the  one  which 
really  arises  out  of  the  facts  of  the  case,  an  J 
I  understand  from  the  two  learned  Judge^ 
who  referred  the  question  for  the  consider- 
ation of  a  Full  Bench  that  the  question  which 
they  require  to  be  answered  is  this,  whether 
a  sunnud  which  authorizes  a  gomashta  to 
collect  rents  and  to  sue  for  them  requires  to 
be  stamped. 

I  am  of  opinion  that  such  a  sunnud  does 
require  to  be  stamped.  If  it  is  a  general 
power-of-attorney  which  authorizes  the 
gomashta  to  collect  rents  generally  and  to 
sue  for  them,  if  necessary,  it  requires  a  \ 
rupees  stamp  under  Article  43,  Schedirie  A 
of  Act  X.  of  1862. 

Article  8  of  Schedule  B  i^  mookhtearna* 

mah,  vakalutnamah,  and  other  power  filed 

or  presented  for  the  conduct  of  any  case  in 

any  Court  of  Justice  or  before  any  Revenue 

Authority.     The  stamp  required  for  such  x 

document   would    not    be    sufficient  for  1 

general  power  to  collect  rents  and  to  sac  for 

them. 

4 

The  appeals  in  these  three  cases  are  dis- 
missed without  costs. 

h 
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The  8th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  H.  V.  Bayley, 
I>.   S.  Jackson,  and  A.  G.  Macpherson, 
yudges,* 

Jarisdiction— Abatement  of  rent— Specific  per- 
formance— Suit — Putneedar. 

Cases  Nos.  148,  149,  and  364  of  1867. 

Regular  Appeals  from  a  decision  passed  bv 
/he  Principal  Sudder  Ameen  of  Maun- 
dhoom,  dated  the  6th  and  yth  June  1866, 

Rajah  Nilmoney  Singh  Deo  (Defendant), 

Appellant^ 

versus 

Unnodapersaud  Mookerjee  and  others 
(PlaintiflFs),  Respondents. 

Baboo  Tarucknath  Sein  for  Appellant. 

Baboos  Sreenaih  Doss  and  Doorga  Doss 
Dutt  for  Respondents. 

A  suit  brous^ht,  not  simply  for  an  abatement  of  rent, 
bat  also  for  a  specific  performance  of  a  contract  to  re* 
fund,  under  certain  conditions,  excess  of  rent  and  of 
consideration-money,  is  not  a  suit  for  abatement  of  rent 
within  the  meaning  of  Act  X.  of  1859,  and  the  Civil 
Court  has  jurisdiction  to  try  such  a  suit,  mixed  up  as 
it  is  with  a  claim  for  a  refund  of  extcss  of  consideration- 
money. 

Where,  in  a  former  suit,  plaintiff,  a  putneedar,  sued 
hts  zemindar  for  abatement  of  rent  and  for  a  refund  of 
consideration-money  and  rents  paid  by  him  for  3  years, 
it  was  held  that  a  suit  for  a  refund  of  rent  for  3  subse- 
quent years  is  not  barred  under  Section  7,  Act  VIII.  of 

These    cases    were    referred  to   the   Full 
Bench  by  Loch  and  Glover^  77-^  ^Tider  the 
following  remarks : — 

Glover^  J, —  Cases  Nos.  148  and  ijfg, — 
This  was  one  of  three  analogous  suits 
brought  by  the  plaintiff  and  others,  for  an 
abatement  of  the  rent  of  their  putnee-hold- 
ing,  for  a  refund  of  the  rent  paid  in  ex- 
cess, and  also  for  a  proportionate  refund  of 
the  consideration-money,  on  the  ground  that 
their  lessor,  Rajah  Nilmoney  Singh,  had 
wrongly  stated-  the  assets,  and  that  the 
pottahs  and  bynamahs  granted  by  the  zemin- 
dar covenanted  to  make  a  reduction  in  the 
jamma,  and  in  the  consideration  paid  for 
the  putnees,  if  after  enqui;^  and  prepara- 

*  Mr.  Justice  Mitter  declined  to  express-4iny  opinion 
on  these  cases,  as  be  was  engag^ed  in  them  when  at 
the  Bar. 
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tion  of  hustobood  papers  by  the  lessees,  it 
should  be  found  that  the  estimated  jummat 
were  less  than  those  actually  paid  by  the 

ryots. 

These  three  suits  were  in  the  first  instance 
dismissed  by  the  Deputy  Commissioner  of 
Purulia,  on  the  ground  that  the  plaintiffs 
had  not  furnished  the  hustobood  papers 
required  by  their  contracts,  and  were,  there- 
fore, not  entitled  to  ask  for  any  abatement. 

On  appeal  to  the  High  Court,  all  three 
suits,  Nos.  130,  131,  and  133  of  1864,  were 
remanded  (25th  January  1865,  Norman  and 
Pundit,  JJ.),  with  directions  that  an  Ameen 
should  be  appointed  and  sent  into  the  mofussil 
to  prepare  a  regular  hustobood  of  the  whole 
of  the  putnee-mehals,  in  order  to  ascertain 
whether  there  was  or  was  not  ^  deficiency  in 
the  jummas. 

The  local  enquiry  ordered  by  the  High 
Court  was  duly  made,  and  an  Ameen  deput- 
ed. The  defendant,  however,  did  not  make 
his  appearance  before  the  Ameen,  although 
duly  served  with  notice  to  attend  ;  and  the 
local  enquiry  was,  therefore,  conducted  ex 
parte. 

The  Principal  Sudder  Ameen  of  Maun- 
bhoom,  by  whom  the  suits  were  tried  after 
the  remand,  found  for  the  plaintiffs  on  the 
basis  of  the  Araeen's  report.  He  held  that 
that  officer's  enquiiy  was  satisfactory,  and 
that  it  was  supported  by  documentary  evi- 
dence, whilst  the  evidence  adduced  by  the 
defendant  was  worthless. 

Against  these  decisions  the  defendant, 
the  Rajah  of  Pachete,  has  in  his  turn  appeal- 
ed to  this  Court ;  and  appeals  Nos.  148  and 
149  are  now  before  us.  The  third  appeal 
(No.  291)  has  already  been  disposed  of  by  a 
Divisional  Bench  of  this  Court. 

But,  before  going  into  the  defendant's 
appeal,  which  is  the  same  in  both  cases,  it 
will  be  necessary  to  dispose  of  a  cross-ap- 
peal taken  at  the  hearing  by  the  respondent 
under  Seftion  348  of  the  Civil  Procedure 
Code. 

The  objeaion  is  that,  as  the  defendant  did 
not  appear  before  the  Ameen,  although  duly* 
summoned,  and  took  no  steps  to  have  the 
Principal  Sudder  Ameen's  order  passed  ex 
parte  on  the  Araeen's  report  set  aside  under 
Seftion  119,  Aft  VIII.  of  1859,  he  is,  by 
the  provisions  of  Sections  114  and  180  read 
together,  concluded,  and  has  no  right  of 
appeal  to  this  Court. 
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The  case  of  Eshan  Chunder  Chuckerbutty 
Ti^rsus  Soorjolall  Gossain  (Hay's  Reports  335) 
is  quoted  in  support  of  the  argument. 

It  appears  to  me  that  the  two  cases  are 
vef^  distinguishable,  and  that  the  precedent 
quoted  does  not  apply. 

That  was  a  suit  to  set  aside  a  survey-pro- 
ceeding, and  both  plaintiff  and  defendant 
were  ordered  to  attend  a  local  enquiry  held 
by  the  Court  Ameen.  The  defendant  ap- 
peared, but  the  plaintiff  did  not,  and  the  re- 
sult was  that  the  Ameen  reported  his  in- 
ability to  carry  out  the  Court's  orders,  as  no 
one  on  the  part  of  the  plaintiff  had  appeared 
to  point  out  the  disputed  lands.  On  this, 
the  Judge  ordered  the  Ameen  to  return,  and, 
on  taking  up  the  case  in  the  presence  of  the 
parties,  held  that  the  absence  of  the  plaintiff 
at  the  local  enquiry  was  not  sufficiently  ac- 
counted for,  and  that,  therefore,  under  Sec- 
tions 114  and  180,  Aft  VIII.  of  1859,  the 
suit  ought  to  be  dismissed  with  costs.  Here 
no  local  enquiry  was  made,  nor  was  any  evi- 
dence as  to  the  subject-matter  of  the  dispute 
gone  into.  The  Judge  dismissed  the  case 
ex  parte  solely  on  the  ground  that  the 
plaintiff  had  not  appeared  before  the  Ameen. 

But  in  the  case  now  before  us,  matters  are 
very  different.  The  suit  was  not  dismissed 
ex  par U  by  the  Lower  Court,  but  after 
a  full  enquiry  into  the  evidence  adduced  by 
either  side.  The  Principal  Sudder  Ameen 
did  not  treat,  as  he  might  have  done,  the 
.  Ameen's  report  as  evidence  which  the  defend- 
ant's "  laches"  left  him  no  power  to  assail, 
but  considered  it  in  the  light  of  ordinary 
evidence,  supported  by  documentary  proofs 
— such  as  Aft  X.  and  Civil  Court  decisions, 
settlement-proceedings,  (&c.,  c&c.,  and  in  no 
way  rebutted  by  the  evidence  adduced  by 
the  defendant.  He  mentions  the  defendant's 
evidence  seriatim^  and  gives  reasons  for 
disbelieving  it. 


In  short,  in  the  one  case  there  was  no 
investigation  at  all,  and  the  decision  was  not 
on  the  merits  ;  in  the  other,  the  proceedings 
were  regular  throughout,  and  were  not  ex 
parte  in  any  sense  of  the  word. 

«-  I  think,   therefore,   that  the    cross-appeal 
should  be  rejefted. 

The  only  objeftions  taken  by  the  appellant, 
Rajah  Nilmoney  Singh,  are  confined  to  a 
point  of  law.  He  urges  that  the  suit,  being 
one  for  abatement  of  rent,  was  not  cognizable 
by  a  Civil  Court,  but  by  the  Colleftor  under 
Aft  X.  of  1859. 


This  objection,  I  observe,  is  not  taken  in 
the  printed  grounds  of  appeal  to  this  Couit 
nor  did  the  appellant,  on  the  occasion  of  tbe 
original  appeals  by  the  present  respondents, 
file  any  cross-appeal  against  the  Depot? 
Commissioner's  finding  that  the  suit  wcwld 
lie  in  a  Civil  Court. 

That  decision  was  passed  on  the  30th  Sep- 
tember 1863,  and  has  never  been  reversed: 
the  point,  as  I  before  observed,  not  havii^ 
been  taken  when  the  case  was  before  dia 
Court  on  appeal,  and  not,  therefore,  forming 
any  part  of  the  order  of  remand,     1  docbt 
very    much,   therefore,   whether  the   objec- 
tion   can    now    be    taken.     It    is    true,  as 
urged  by  Mr.  Allan  for  the  appellant,  thtt 
the  question   is  one  of  jurisdiction    whict 
can  be  raised  in  appeal,  even  when  it  has 
not   been   taken   below;    but   the    majority 
of  the  cases  decided  by  this  Court  have  been 
those  in  which  the  want  of  jurisdiction  was 
plain  on  the   face  of  the  proceedings,^  and 
not  those  in   which  the   question  of  juris- 1 
diction  was  one  that  admitted  of  consider- 
able argument.      But  in  any  case  it  seems  to 
me  that  the  objection   ought  to   be   made 
within  proper  time,  and  it  is  quite  clear  fron 
the  record   that  the   finding  of  the  Deputy 
Commissioner  on  the  issue  of  jurisdicdoQ 
has  been  unimpeached  since  1863,  and  that 
this    Court's  remand-order  did  not  re-<^>en 
that  portion  of  the  case. 

But  conceding^  for  the  sake  of  argument 
that  the  objection  can  be  taken  at  the  pre- 
sent stage  of  the  case,  I  do  not  think  that 
it  in  any  way  mends  the  case  for  the  appel- 
lant. 

In  the  first  place,  the  plaintiff's  suit  is  not* 
'  as  it  appears  to  me,  a  suit  for  **  abatement 
of  rent"  in  the  ordinary  sense  of  the  words. 
He  sues  for  specific  performance  on  the  partj 
of  the  defendant  of  a  certain  conUact  entered 
into  between  the  two,  a  contract  under 
I  which  he  was  to  have  certain  reductions 
made  in  his  rent  under  a  certain  state  of 
circumstances.  His  suit  is,  therefore,  to  en- 
force the  performance  of  a  contract,  and  is 
not  such  a  suit  as  is  contemplated  by  Act  X. 
of  1859  ^Of  abatement  of  rent,  for  the  by- 
namah  did  not  fix  the  rent,  but  left  it  to  be 
determined  by  after-enquiry,  and  until  that 
enquiry  was  made,  the  tenant  had  not  agreed 
to  pay  the  amount  of  rent  set  down  in  the 
lease. 

Moreover,  in  Vhat  way  could  the  suit,  as 
laid  by  the  plaintiff,  be  brought  under  the 
provisions  of  the  Act.'  The  only  Sectioo 
which  refers  to  the  grounds  for  abatement  ii 
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Section  i8,  and  under  which  of  the  Clauses 
of  that  Section  could  this  suit  be  brought  ? 

The  words  are,  a  ryot  having  a  right  of 
occupancy  (a  term  which  has  been  held  by 
a  Fall  Bench  of  this  Court  to  include  putnee- 
dars)  is  entitled  to  ''abatement"  if  the  area 
of  his  land  has  been  diminished  by  diluvion 
or  otherwise,  if  the  value  of  produce  or  pro- 
ductive powers  of  the  land  have  decreased, 
or  if  the  quantity  of  land  be  proved  to  be  less 
than  that  for  which  rent  has  been  previously 
paid  by  him. 

The  plaintiff,  whose  suit  is  based  on  the  | 
ground  that  the  jummas  of  the  ryots  have 
been  erroneously  stated,  and  that  some  of  the 
lands  never  had  .any  existence,  could  not 
come  under  any  one  of  these  three  Clauses, 
which  suppose  the  party  claiming  abatement 
to  have  been  regularly  paying  the  amount  of 
rent  stipulated  for  by  his  lease ;  and  as  these 
are  the  only  grounds  for  claiming  an  abate- 
ment under  Act  X.,  it  seems  to  me  that  the 
plaintifPs  claim  is  substantially  not  a  suit  for 
abatement  in  the  terms  of  that  special  law, 
and  that  his  only  forum  was  the  Civil  Court. 

Another  reason  for  holding  that  the  pre- 
sent suit  was  rightly  brought  is,  that  a  consi- 
derable portion  of  the  relief  sought  could  not, 
under  any  circumstances,  have  been  given  by 
a  Revenue  Court,  but  must  of  necessity  have 
been  sought  in  a  Civil  Court.  The  plaintiff 
claims,  no^only  abatement,  or  rather,  I  should 
say,  a  determination  of  his  rent  for  the  put- 
nee,  but  a  refund  of  a  proportion  of  the  con- 
sideration-money already  paid,  and  a  refund 
of  rent  paid  in  excess.  The  suit,  therefore, 
would,  it  appears  to  me,  be  analogous  to  suits 
for  possession  of  land  with  mesne-profits,  in 
which  possession  could  be  recovered  under 
Act  X^of  1859,  and  wassilat  by  a  regular  suit 
In  the  Civil  Court;  and  it  has  been  many 
times  ruled  by  the  High  Court  that  such 
stiits*are  cognizable  in  their  entirety  by  a  Civil 
Court — (i  Weekly  Reporter  138,  160,  221; 
2  W.  R.  52,  157;  3  W.  R.  176;  7  W.  R. 
243,  283,  414;  6  W.  R.  20,  Act  X.). 

For  these  reasons,  therefore,  I  think  that 
.the  present  suit  will  lie,  and  that  the  appel- 
lant's objection  should  be  overruled,  and  the  ' 
result  of  this  finding  would  be  that  the  appeal 
should  be  dismissed,  and  the  Lower  Courts' 
order  upheld  with  costs,  and  that  the  same 
order  should  be  passed  in  appeal  No.  149. 

But  it  has  been  brought  to  our  notice  that, 
in  another  similar  appeal-case,  a  Division 
Bench  of  this  Court  have  ruled  differently. 
This  case  is  reported  in  9  Weekly^  Reporter 
92,  and  in  it  it  is  laid  down  that,  when  a 


plaint  shows  a  distinct  prayer  for  abatement 
of  rent,  and  also  sets  forth  as  a  main  ground 
of  the  suit,  a  fraudulent  breach  of  contract 
by  misrepresentation  and  refusal  of  reduc- 
tion and  refund  stipulated  for,  so  much»of 
the  claim  as  refers  to  abatement  is  by  Clause 
3,  Section' 23,  Act  X.  of  1859,  beyond  the 
jurisdiction  of  the  Civil  Court. 

The  case  is  precisely  similar  to  the  one 
now  before  us,  and  as  I,  for  the  reasons  above 
given,  think  that  this  suit  is  not  properly 
speaking  a  suit  for  abatement  such  as  would 
be  cognizable  under  Act  X.  of  1859,  and 
that  even  if  it  were  the  Civil  Court  could 
still,  under  the  circumstances,  hear  and  decide 
it,  I  suppose  that  we  must  defer  recording 
judgment,  and  send  up  the  case  for  the 
authoritative  opinion  of  a  Full  Bench. 

The  questions  on  which  I  would  ask  the 
ruling  of  the  Full  Bench  are : — 

(i.)  Can  a  suit,  brought  under  the 
circumstances  of  this  one,  be  called  a  suit 
for  abatement^  cognizable  under  Act  X.  of 

1859? 

(2.)  If  it  be  so,  would  not  the  Civil  Court 
have  jurisdiction  to  try  it  when  mixed  up 
with  a  claim  to  refund  of  consideration- 
money  } 

Loch,  J. — I  concur  in  rejecting  the  cross- 
appeal  for  the  reasons  stated  by  my  colleague. 

I  concur,  also,  in  sending  the  questions 
raised  in  this  case  up  to  a  Full  Bench. 

The  case  reported  at  page  92  of  9  Weekly 
Reporter  is  similar  in  all  respects  to  the 
present,  though,  in  bringing  his  suit,  the 
plaintiff  in  that  case  has  charged  the  de- 
fendant with  misrepresentation  and  fraud. 
The  terms  of  the  lease  in  that  case  and  this 
are  similar,  and  the  grounds  for  asking  an 
abatement  in  both  is  the  same,  viz.,  the  con- 
tract between  the  parties.  The  terms  of  the 
lease  provided  that  the  tenant  should,  within 
a  certain  period,  ascertain  what  were  the 
real  assets  of  the  properly  ;  that,  if  they  were 
found  to  be  less  than  the  amount  of  rent 
specified  in  the  lease,  the  landlord  would  de- 
duct the  difference,  and  would  refund  a  pro- 
portion of  the  consideration-money.  The 
assets  were  found  to  be  less,  and  the  zemin- 
dar failed  to  fulfil  his  part  of  the  contract ; 
and  hence^his  suit  for  the  abatement  of  the 
jumma,  and  refund  of  consideration-money, 
and  of  rent  paid  in  excess  of  the  rent  really 
found  to  be  payable  to  the  landlord. 

The  Division  Bench,  which  tried  the  case 
reported  at  page  92  of  9  Weekly  Reporter,  have 

0 


44 


Full  Bench 


THK   WISKLY   RKPORTKK. 


Rulings, 


[Vol.  X, 


held  that  so  much  of  the  claim  as  is  for  abate- 
cnent  should  be  disposed  of  by  the  Collector 
under  Aft  X.  of  1859.  We,  on  the  contrary, 
are  disposed  to  think  that  the  claim  is  one 
for  the  performance  of  a  contract,  and  can  be 
heard,  as  brought,  in  the  Civil  Court ;  and 
the  question  to  be  tried  by  the  Full  Bench 
is,  whether  the  view  taken  by  the  Divi- 
sion Bench  in  its  judgment  of  the  7th  of 
January  1868,  or  the  view  we  now  take  of 
the  case,  is  correct,  as  to  the  proper  forum 
for  trying  this  suit,  which  comprises  a 
claim  for  sibatement  and  a  claim  for  refund 
of  consideration  and  of  rent  paid  in  excess 
under  a  written  contract. 

Glover^  y.—No,  364  of  1S67.— The 
plaintiff  took  a  putnee-settlement  of  Lot 
Purulia  from  the  Pachete  Rajah  according 
to  the  terms  of  a  lease,  or,  as  it  is  called  in 
the  plaint,  a  bynamah  which  covenanted  to 
make  an  abatement  in  the  rent  proposed  to  be 
fixed,  and  to  refund  a  rateable  proportion  of 
the  consideration-money,  if  it^hould  turn  out, 
on  enquiry  and  after  preparation  of  husiobood 
papers  by  the  lessee,  that  the  jumma  stated 
by  the  Rajah  was  not  the  real  rent  of  the 
estate. 

In  the  former  suit,  plaintiff  sued  for  abate- 
ment, for  a  return  of  a  proportion  of  the  pur- 
chase-money, and  for  refund  of  a  rateable 
amount  of  the  rents  already  paid  in  conse- 
quence of  the  misrepresentations  of  the  Rajah 
during  the  years  1267,  1268,  1269,  B.  S.  In 
this  he  sues  for  a  refund  of  the  excess  rent 
psud  by  him  during  the  years  1270,  1271, 
1272,  B.  S.,  the  Rajah  having,  under  Regu- 
lation VIII.  of  18 1 9  (the  putnee  law),  realized 
from  him  during  those  years  the  entire  rent 
mentioned  in  the  putnee-lease,  notwithstand- 
ing the  suit  that  had  been  brought  for  abate- 
ment. The  Principal  Sudder  Ameen,  the 
same  officer  who  decided  the  suit  for  abate- 
ment in  favor  of  the  putneedar,  decreed  the 
plaintiff's  claim  to  a  refund,  and  the  Rajah 
appeals. 

No  question  is  raised  in  this  appeal  on 
the  merits;  the  defendant  (appellant)  rests 
his  case  upon  a  point  of  law,  and  contends 
that,  as  the  plaintiff  did  not  include  his 
present  claim  in  the  suit  originally  brought 
by  him  (the  suit  for  abatement,  *  that  is, 
noticed  above),  his  remedy  is«barred  by 
Section  7,  Aft  VIII.  of  1859. 

In  support  of  this  contention,  we  have 
been  referred  to  an  analogous  case  between 
the  Rajah  and  another  putneedar  (Rajah 
Neelmonee  Singh,  defendant,  appellant,  versus 
Eshor  Chonder  Ghosal,  plaintiff,  respondent, 


9  Weekly  Reporter  121),  in  which  a  Divis'ion 
Bench  of  this  Court  (Baylcy  and  Phear.  JJ.» 
have  ruled  that,  so  long  as  the  pottah  remain- 
ed in  force,  the  Rajah  was  entitled  to  be  psid 
all  the  money  due  thereon,  and  to  keep  that 
money  when  received,  he  having  cofnniftled 
no  wrong  against  the  plaintiffs  since  he  made 
the  misrepresentations  which  constitated  the 
cause  of  action  in  the  first  suit ;  that,  "  wben 
once  the  cause  of  suit  is  matured,  the  sob- 
sequent  occurrence  of  further  damage,  vbe> 
ther  after  or  before  adjudication  of  t^ 
original  matter,  did  not  originate  a  ittat 
cause  of  suit;"  and  that  the  plaintiff  ooald 
not,  therefore,  succeed  in  a  second  suit  10 
get  back  a  so-called  excess  of  rent  paid  bj 
him  in  terms  of  the  putnee  since  the  insbtB- 
tion  of  the  first  suit. 

I  venture  to  dissent  from  this  ruling.  Tbt 
contract  between  the  Rajah  and  the  putnee- 
dar was  not  fixed  by  the  putnee-pottah.  On 
the  contrary,  it  was  expressly  stated  In  thit 
deed  that  the  amount  of  rent  therein  named 
was  to  depend  upon  certain  enquiries  to  be 
thereafter  made  by  the  lessee  in  the  mofussil . 
that,  if  the  husiobood  papers  showed  that  the 
Rajah*s  estimate  was  correct,  the  patnecdar 
was  to  pay  the  rent  named  in  the  pottah;  li 
incorrect,  he  was  to  receive  abatement  aad 
refund.  It  seems  to  me,  therefore,  that  there 
was  not,  at  the  time  eithec  of  the  two  ssits 
were  brought,  an  absolute  contract  on  the 
part  of  the  putneedar  to  pay  the  amofoac: 
mentioned  in  his  lease,  and  that  the  lease| 
gave  the  Rajah  no  power  to  realise  thai 
amount  until  the  mofussil  enquiry  had  bed 
concluded ;  and,  that  being  so,  I  do  not  $« 
how  the  decree  obtained  by  thfe  putneedar  for 
refund  of  excess  rents  paid  in  previous  years 
can  prevent  his  suing  for  the  excess  of  iob- 
sequent  years. 

It  has  been  urged  that  he  ought  to  have  ift-i 
eluded  these  amounts  in  his  estimate  of  das- 
ages  when  he  brought  the  first  suit.    Hot  bov 
could  he  have  done  so  ?    If  he  succeeded  ml 
that  suit,  the  putnee-pottah  would  have  beea 
altered  in  the  terms  of  the  decree,  and  tai 
rent  for  the  putnee  declared  to  be  so  mock 
less.     That  suit  might  have  been  dectdei 
before   the  years  for    which   plaintiff  no 
claims  a  refund,  and  have,  therefore,  reodee<i 
such  claim  unnecessary.    How  far,  morcove 
should  the  plaintiff's  claim  have  extended-* | 
If  he  ought  to  have  included  the  excess  ifli 
which  he  mightnor  might  not  have  had9| 
pay,  for  these  three  years  in  his  estinux  ^ 
damages  m  the  former  suit,  he  ought,  1 9^ 
pose,  to  have  gone  still  further,  and  hait  sm 
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for  the  excess  which  might  possibly  have  been 
taken  from  him  (supposing  him  to  fail  in  his 
^uit  for  altering  the  terms  of  the  poltah)  for 
twenty  years  in  advance. 

It  does  not  appear  to  me  that  the  plaint- 
iff's cause  of  action  was  matured  when  he 
brought  his  first  suit ;  he  was  not  compelled 
to  do  more  then  than  sue  for  the  injury 
already  sustained,  and  that  could  not  in- 
clude an  uncertain  claim  for  a  refund  of 
what,  in  all  probability,  would  never  be  paid. 
If  the  putnee-lease  had  definitely  fixed  the 
plaintiff's  rent,  it  would  have  been  different, 
as,  until  the  pottah  had  been  cancelled,  the 
tenant  would  have  been  bound  ;  but  in  this 
case  the  lease  settled  nothing,  but  left  the 
amount  of  rent  to  be  determined  by  after- 
enquiry.  It  seems  to  me,  therefore,  that 
the  taking  year  by  year  of  the  full  amount  of 
rent  mentioned  in  the  pottah  gave  a  con- 
stantly recurring  cause  of  action  to  the  plaint- 
iff, and  that  he  could  not  have  included  his 
claim  for  refund  of  what  he  might  be  made 
to  pay  improperly  in  the  years  1270,  '71,  and 
'72  in  a  suit  brought  for  refund  of  rents 
actually  paid  in  1267,  '68,  and  '69. 

There  being  no  contention  as  to  the 
merits  of  the  plaintiff's  claim,  I  think  that 
this  appeal  ought  to  be  dismissed,  and  the 
Principal  Sudder  Ameen's  order  upheld  with 
costs. 

Bat  as  another  Division  Bench  has  come 
to  a  different  conclusion  in  a  case  precisely 
similar  to  this,  judgment  must,  in  accord- 
ance with  our  rules  of  practice,  be  deferred 
until  a  Full  Bench  decides  which  is  the  cor- 
'    rect  view. 

Loch^  y, — This  case  is  a  very  simple  one. 
The  plaintiff  holds  a  lease,  under  the  terms 
of  which  he  was  to  ascertain  what  were  the 
..     real   assets   of   the   property,   the   zemindar 
(defendant)  agreeing  that,  if  they  were  less 
than  the  rent  mentioned  in  the  lease,  a  cor- 
•  '  tesponding    deduction    therein    should    be 
■'    made,  and  that  he  would  refund  the  consi- 
1  ."?®'^^*'0'^-nQoney   in   proportion.     Before   the 
v^y  investigation  was  completed,  the  defendant 
'■:\    realized   rents   for  three  years  at  the    rate 
•'     given    in    the    lease.     The    plaintiff    then 
\,    brought  a  suit  for  abatement  of  rent,  for  re- 
fund of  consideration,  and  of  rent  paid   in 
^    excess  of  the  -sum  which  would  be  payable, 
^^    on  the  amount  of  the  rent   being  adjusted 
*^'  according  to  the    terms    of    the    contract. 
Si'    While  this  suit  was  pending,  the  defendant, 
^    tinder  the  provisions  of  Regulation  VIII.  of 
^\  J819,  realized  the  rents  of  other  three  vears 
?*  trom  the  plaintiff  at  the  rate  specified  in  the 
V\  lease,  and  plaintiif  now  sues  to  recover  the 


difference  between  the  rent  mentioned  in  the 
pottah  and  that  ascertained  by  him  on  loc^ 
inquiry  to  be  the  proper  rent.  A  Division 
Bench  in  a  similar  case,  reported  at  page  121 
of  IX.  Weekly  Reporter,  has  held  that  Jfie 
action  would  not  lie  ;  that  the  claim  should 
have  been  included  in  a  previous  suit  for  da- 
mages brought  by  the  same  plaintiff.  We 
differ  from  the  view  taken  of  the  case 
by  the  Division  Bench  which  passed  the 
judgment  referred  to  above  ;  for  we  fail  to 
see  how  a  sum  not  realized  from  the  plaintiff 
when  his  former  suit  was  brought  could 
have  been  included  in  that  claim,  whether 
such  claim  be  looked  upon  as  a  claim  for  da- 
mages or  a  claim  for  refund  of  rent  taken 
in  excess  of  the  sum  due  to  the  landlord. 
I  concur  with  my  colleague  in  referring 
this  case  for  the  consideration  and  decision 
of  a  Full  Bench. 

The  judgments  of  the  Full  Bench  were 
delivered  as  follmvs  by-  — 

Peacock^  C.  y.  —  Cases  Nos,  148  and  i^g 
of  i86y. — The  lease  mentioned  the  amount 
of  rent  10  be  paid,  but  it  provided  that  the 
tenant  should,  within  a  certain  period,  ascer- 
tain what  were  the  real  assets  of  the  proper- 
ty ;  that,  if  they  were  found  to  be  less  than 
the  amount  of  rent  specified  in  the  lease, 
the  landlord  would  deduct  the  difference, 
and  would  refund  a  proportion  of  the  consi- 
deration-money. The  assets  were  found  to 
be  less.  It  appears  to  me  that  this  suit 
is  not  for  an  abatement  of  rent,  but  for  a 
declaration  that,  according  to  the  terms  of 
the  lease,  the  rent  really  payable  is  less  than 
the  sum  nominally  inserted  in  it. 

A  suit  for  abatement  of  rent  is  a  suit  for 
reducing  the  amount  which  but  for  the 
abatement  would  be  payable  as  rent.  In 
this  case  the  amount  mentioned  in  the  lease 
was  never,  according  to  the  terms  of  the 
lease,  payable  as  rent.  The  amount  which 
was  inserted  in  the  lease  was  subjeft  to  a 
condition  that  it  was  not  to  be  the  rent  in 
a  certain  event.  The  suit  is,  therefore, 
not  a  suit  for  abatement  of  rent  within  the 
meaning  of  Sedion  23  of  Aft  X.  of  1859. 
This  answers  the  first  question. 

The  second  question  is,  whether,  if  such  a 
suit  can  be  brought,  the  Civil  Courts  ha^ 
jurisdiftion  to  try  it  when  it  is  mixed  up 
with  a  claim  for  a  refund  of  consideration- 
money. 

It  appears  to  me  that  the  Civil  Court  had 
the  power  to  try  this  question  when  it  was 
mixed  up  with  the  other  questions  in  the 
suit.     It  has  been  held  that  a  suit  to  recover 
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he  possession  of  land  may  be  tried  by  the 
Civil  Court  when  it  is  mixed  up  with  a  claim 
for  mesne-profits.  It  would  be  most  incon- 
venient in  the  present  case  if  the  whole 
question  could  not  be  tried  by  the  Civil 
CSurt.  It  is  admitted  that  the  Court  has 
jurisdidion  to  enforce  the  refund  of  that 
which  has  been  paid  in  excess ;  and  if  the 
Revenue  Courts  should  refuse  to  abate  the 
rent,  the  plaintifiF  would  have  again  to  sue 
in  the  Civil  Couit  to  have  the  excess  refund- 
ed according  to  the  terms  of  the  lease. 

The  cases  will  be  remanded  to  the  Bench 
which  referred  them  for  final  determination. 

Peacock,  C.  J.— Case  No,  364  of  186 j.— 
I  have  no  doubt  that  this  suit  was  maintain- 
able. There  was  a  covenant,  on  a  given  event, 
to  make  an  abatement  in  the  rent  nominally 
fixed,  and  to  refund  a  rateable  proportion 
of  the  consideration-money.  The  event  was, 
if  it  should  turn  out  on  enquiry,  and  after 
preparation  of  the  husiohood  papers  by  the 
lessee,  that  the  jumma  stated  by  the  Rajah 
was  not  the  real  rent  of  the  estate.  The 
faft  has  so  turned  out,  and  the  defendant 
has  not  made  the  abatement,  but  has  re- 
covered the  rents  for  the  years  1271,  1272, 
and  1273,  without  making  any  deduction  in 
the  amount. 

I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  damages  against  the  de- 
fendant for  not  making  the  abatement  for 
those  three  years,  which  had  not  arrived  at  the 
time  when  the  former  suit  was  brought.  The 
plaintiff  could  not,  in  that  suit,  have  recov- 
ered damages  in  respect  of  those  years  for 
which  he  had  not  paid,  and  for  which  he  had 
not  at  that  time  been  called  upon  to  pay  any 
rent. 

The  case  will  go  back  to  the  Division 
Bench  which  referred  it. 


J.  G.  Bagram  (Judgment-debtor), 

Appellant^ 

versus 

J.  P.  Wise  (Decree-holder),  Resp^nd^nL 

Mr.  C.  Gregory  for  Appellant. 

Bahoos    Onookool   Chunder    Mookerjet   acd 
Rofjiesh  Chunder  Milter  for  Respondent. 


The  8th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
justice,  and  the  Hon'ble  H.  V.  Bayley, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
Dwarkanath  Mitter,  Judges. 

Execution— Procedure— Section  284,  Act  VIII. 
*>  of  1859. 

Case  No.  24  of  1868. 

Miscellaneous  Appeal  from  a  decision 
passed  by  the  Officiating  Judge  of  Bac- 
kergunge,  dated  the  jisf  October  i86jy 
reversing  a  decree  of  the  Moonsiff  of  that 
District^  dated  the  22nd  June  iSG'j, 


When  a  decree  oi  one  Court  has  been 
under  Sections  2S4  et  seq  of  Act  VIII.  of  iSsy^  t» 
another  Court  for  execution,  and  when  that  Court  ha* 
struck  off  for  default  the  first  proceedinjn^  in  execMiDn 
of  the  judgment-creditor,  the  Court  to  which  tb«  d«c«ee 
has  been  transmitted  has  jurisdiction  to  allow  the  pr9> 
ceedingfs  to  be  revived. 

This  case  zvas  referred  to  a  Full  Bemk 
by  Mitter  and  Hob  house ,  J  J.,  under  the 
following  remarks : — 

Mitter,  J, — The  first  question  to  be  de- 
termined in  this  case  is  whether  or  not  1 
Court  to  which  a  decree  passed  by  another 
Court  has  been  transmitted  for  execmian 
under  the  provisions  of  Section  286  of  Ac: 
VIII.  of  1859  is  competent  of  its  own 
authority  to  entertain  a  fresh  application 
for  execution,  after  the  first  applicatioo 
had  been  ''struck  off  by  itself  for  default 
I  am  of  opinion  that  this  question  ought  to 
be  answered  in  the  affirmative. 

It  is  extremely  doubtful  whether  the  Coiin 
below  had  any  power  to   "strike  off"  the 
execution-case  in  the  first  instance.      Theie 
is  nothing  in  the  provisions  of  Act  VIIL  of 
1859   to   sanction   an  order  of  this  descrip- 
tion,  nor  do  I  find  that  it  is  supported  bj 
any  rule  of  practice  prepared  and  issaetl  \yjf 
this  Court,  or  even  by  the  late  Sadder  Conit. 
under  the  provisions  of  Section  381    of  tbe 
Act.      Assuming,    however,   that  the  order 
is  one  that  is  sanctioned  by  competent  aa> 
thority,    I    am   of  opinion   that   no   higher 
value  can  be  attached  to  it  than  that  which 
is    attributable   to  an   order  of  ''dismissal 
by  default,"  passed  in  an  original  suit  ooder 
the   provisions  of  the    uoth   Section  of  the 
Code.     Whenever,  therefore,  an  applicatioo 
for  execution  is  ''  struck  off  *'   for  ddauh, 
the  decree-holder  is  competent  to  revive  tbe 
execution- case,  either  by    obtaining  a  can* 
cellation  of  the  order  on  his  showing  that 
no  real  default  had  been  committed  by  him. 
or  by  preferring  a  fresh  application  for  exe* 
cution     without     any     reference     to    siidi 
default,  provided  that,  in  the  latter  case,  tbe 
decree   is  otherwise   capable  of  execution. 
The  first  of  these  two  modes  of  revival  is 
seldom  resorted  (o  in  our  Courts,  but  there 
might  be  cases  in  which  this  particular  re* 
medy  wouiti  be  of  the  most  vital  importance 
to  the  decree-holder :  as,  for  instance,  wbcfc 
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the  decree-holder  would  be  otherwise  barred 
by  limitation,  or  where  he  might  deem  it  too 
expensive    and    harassing    to    go  over   the 
same  preHminary  steps  which  he  might  have 
already  gone  through  upon  his  original  ap- 
plication.    At  any  rate,  it  is  clear  that  such 
a  relief  cannot  be  possibly  refused  to  the 
decree-holder,  if  he  is  in  a  posiiiofi  to  show 
that    he    has    been    no    way   guilty   of   the 
negligence  on  the  basis  of  which  the  exe- 
cution-case had  been  **  struck  off"  the  file; 
and  it  appears  to  me  that  in  such  a  case 
it  would  be  manifestly  unreasonable  to  hold 
that   the   tribunal    by    which    the   order  of 
**  striking  off  "  has  been  passed  is  not  com- 
petent  of   its  own   authority  to   revive   the 
execution-proceedings.     The  default  is  sup- 
posed to  have  been  committed  before  that 
tribunal,   and  the   Court  which  passed   the 
decree    has    no    right    to   interfere    in    the 
matter — it  being  clear  that  it  has  not  been 
vested   with  any  appellate  jurisdiction  over 
the  Court  by  which  the  execution-case  has 
been  struck  off.     If  in  such  a  case,  therefore, 
the  decree-holder  is  competent  to  revive  the 
execution   by    applying    to    the    Court    to 
which  the  decree  has  been  transmitted  for 
that  purpose,  I  do  not  see  any  reason  why 
a  similar  privilege  should  not  be  conceded 
to  him  when  he  is  desirous  of  proceeding 
according  to  the  second  of  the  two  modes 
described   above.     The   whole  law  relating 
to   the   execution   of  a   decree  out  of  the 
jurisdiction   of   the  Court  by  which    it   has 
been  passed,  and  whose  duty  it,  therefore, 
is  to  execute  it  in  the  first  instance,  is  laid 
down  in  the  following  Section  of  Act  VIII. 
of  1859. 

Section  284  says  that  a  decree  of  any  Civil 
Court  in  British  India  which  cannot  be  exe- 
cuied  within  the  jurisdiction  of  the  Court 
whose  duty  it  is  to  execute  the  same  may 
be  eececuted  within  the  jurisdiction  of  any 
other  such  Court.  Section  285  says  that,  in 
such  a  case,  i".  e.,  where  the  decree  cannot  be 
executed  within  the  jurisdiction  of  the  Court 
whose  duty  it  is  to  execute  it,  the  decree- 
holder  may  apply  to  such  Court  to  transmit  a 
copy  of  the  decree,  together  with  a  certificate 
that  satisfaction  thereof  has  not  been  obtain- 
ed within  the  jurisdiction  of  the  said  Court, 
to  the  Court  by  which  the  applicant  might 
wish  the  decree  to  be  executed.  Section 
286  says  that,  unless  there  be  any  sufficient 
reason  to  the  contrary^  the  Court  which 
passed  the  decree  shall  caij^e  such  copy  and 
certificate  to  be  prepared,  and  the  same,  after 
being  properly  certified,  shall  be  trainsmit- 
ted  to  the  Court  indicated  by  the  applicant, 


if  that  Court  be  within  the  said  district, 
otherwise  to  the  Principal  Civil  Court  of  ori-j 
ginal  jurisdiction  in  the  district  in  which  the 
applicant  may  wish  the  decree  to  be  exe- 
cuted ;  and  the  Court  to  which  such  copjf  s 
and  certificates  shall  be  transmitted  shall 
cause  the  same  to  be  filed  among  its  own 
record.  Section  287  says  that  the  copy 
of  the  decree,  when  filed  in  the  Court  in 
which  it  shall  have  been  transmitted  for 
the  purpose  of  being  executed,  as  afore- 
said, shall  /or  such  purpose^  i.  e.y  for  the 
purpose  of  being  executed,  have  the  same 
effecl  as  if  it  ivere  a  decree  passed  by  the 
said  Court.  Section  288  says  that  when 
application  shall  be  made  to  any  Court  to 
execute  the  decree  of  another  Court  which 
has  been  transmitted  and  filed  in  the  man* 
ner  aforesaid,  the  Court  to  which  the  ap» 
plication  shall  be  ?nade  shall  proceed  to 
execute  the  same  according  to  its  own  rules 
in  the  like  cases.  Section  290  says  that 
the  Court  to  which  the  application  is  made 
might  suspend  the  execution  of  the  decree 
for  any  reasonable  time,  or  order  restitution 
of  property  or  discharge  of  the  defendant^ 
if  good  and  sufficient  cause  is  shown,  until 
further  orders  are  received  from  the  Court 
which  passed  the  decree,  or  from  a  Court 
exercising  appellate  jurisdiction  in  respect 
of  the  decree  or  the  execution  thereof. 
Section  292  says  that  any  order  of  the 
Court  in  which  the  decree  was  passed,  or 
of  such  Court  of  appeal  as  aforesaid,  shall  be 
binding  upon  the  Court  to  which  the  ap- 
plication for  execution  was  made. 

There  is  nothing  whatever  in  these  provi- 
sions which  can,  in  my  opinion,  afford  the  least 
countenance  to  the  contention  raised  before 
us  by  the  appellant.  It  will  be  observed  that 
it  is  only  when  there  are  reasonable  grounds 
for  believing  that  the  decree  cannot  be  exe- 
cuted within  the  jurisdiction  of  the  Court 
by  which  it  was  passed,  and  when  there 
are  no  good  and  sufficient  reasons  to  the 
contrarv,  that  the  decree  is  to  be  transmit* 
ted  for  execution  within  the  jurisdiction  of 
another  Court.  But  when  the  decree  and 
the  certificate  of  non-satisfaction  have  been 
once  transmitted  to  and  filed  in  such  other 
Court,  that  Court  is  required  to  give  to 
the  decree  the  same  effect  as  if  it  were  m 
decree  passed  by  itself.  The  words  of 
Section  288  are  significant.  That  Section 
does  not  say  that  the  provisions  made  there- 
in are  applicable  to  the  first  application  for 
execution  only,  but  the  words  are  *^when 
application  shall  be  made  to  execute  the 
decree^'  &c»    By  the  operation  of  the  pre* 
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vious  Section  the  decree  has  the  same  effect, 
fyr  Ihe  purpose  of  execution^  as  if  it  were 
a  decree  passed  by  the  Court  to  which  it 
has  been  transmitted,  and  ihat  Court  is 
bound  to  execute  it  whenever  the  decree- 
holder  shall  apply  for  execution,  provided 
that  the  decree  does  not  appear  on  the  face 
of  it  to  have  been  made  without  jurisdic- 
tion, and  that  the  application  for  execution, 
whether  first,  second,  or  otherwise,  is  not 
barred  by  any  of  the  rules  of  the  said  Court 
in  like  cases,  such  as  limitation,  &c.  It 
cannot  be  for  a  moment  contended  that  the 
Couit  to  which  a  decree  has  been  transmit- 
ted for  execution,  and  whose  duty  it  has, 
therefore,  become  to  execute  the  same,  can 
refuse  to  execute  it,  merely  upon  the  ground 
that  a  previous  application  for  execution  has 
been  struck  ofiF  for  default.  '*  If  striking  off 
execution-cases "  for  default  is  a  rule  of 
practice  obtaining  in  that  Court,  the  revival 
of  the  execution-proceedings  upon  a  fresh 
application  for  execution  is  also  a  rule  of 
practice  of  that  very  Court ;  and  it  appears 
to  me  neither  legal  nor  just  to  hold  that  the 
decree-holder  is  to  be  deprived  of  the  bene- 
fit of  the  second  rule,  if  he  is  at  all  to  suffer 
by  the  first.  It  is  perfectly  true  that  the 
•  Court  to  which  a  decree  has  been  trans- 
mitted for  execution  is  bound  by  any  order 
that  might  be  issued  by  the  Court  which 
passed  the  decree ;  but  its  own  order  for 
*^  striking  ofif"  the  execution-case  from  its 
own  file  cannot  for  a  moment  be  taken  as  a 
substitute  for  an  order  of  the  latter  Court 
directing  it  to  abstain  from  further  proceed- 
ings. 

It  has  been  said  that  to  allow  the  decree- 
holder  to  reviN-e  the  execution- case  in  this 
manner  would  be  productive  of  the  greatest 
hardship  to  the  judgment-debtor  in  such 
cases ;  for  instance,  where  the  decree  might 
have  been  in  the  meantime  satisfied  in  the 
Court  by  which  it  was  passed.  I  am  of  opi- 
nion, however,  that  the  force  of  this  objection 
is  entirely  the  other  way.  It  will  be  borne  in 
mind  that  a  decree  passed  by  one  Court  can 
be  transmitted  for  execution  within  the  juris- 
diction of  another  Court,  only  when  there  are 
reasonable  grounds  for  believing  that  the  satis- 
faction thereof  cannot  be  obtained  within  the 
jurisdiction  of  the  former  Court,  and  the 
certificate  transmitted  along  with  the  copy 
of  the  decree  is  a  sufficient  guarantee  that 
satisfaction  has  not  been  obtained  within  the 
jurisdiction  of  that  Court,  at  all  events  down 
to  the  date  of  the  transmission  thereof.  It 
is  equally  clear  that  an  order  passed  by  the 
Court  to  which  the  decree  has  been  trans- 


mitted  for  striking  of!  the    execution- 
for  default  cannot  by  itself  raise  any  sndi 
presumption  as  to  nullify  the  effect  of  this 
certificate.    Under  such  circumstances,  I  am 
wholly   unable   to   perceive   how  the    judg- 
ment-debtor can  possibly  be  prejudiced  if  exe- 
cution is  permitted  to  go  on  in  that  Court. 
The  satisfaction  of  the  decree  (if  any)  must 
have  taken  place  on  some  date  subsequent 
to  the  transmission  of  the  decree,  and  it  is 
by  no  means  likely  that  a  debtor  who  had 
notice  of  such  transmission  would  go  and 
notify  the  satisfaction  of  the  decree  to  the 
Court  by  which  it  has  been  so  transmitted* 
instead  of  notifying  it  to  the  Court  where  the 
execution-proceedings    have    been    hitherto 
going  on.     I  should  always  look  upon  a  plea 
of  this  sort  with  suspicion.     At  any  rate,  it 
is  always  open  to  the  debtor  to  put  a  stop 
to  the  execution-proceedings  by  procuring  an 
order  to  that  effect  from  the  Court  which 
passed  the  decree,  according  to  the  provi- 
sions of  the  292nd  Section  of  the  Act,  or  to 
apply  to  the  Court  to  which  the  decree  has 
been  transmitted  to  suspend  proceedings  for 
a  reasonable  time  to  enable  him  to  procure  a 
copy  of  that  order  under  the  provisions  of 
the  290th  Section. 

It  will  be  further  observed  that  the  law 
does  not  contain  any  express  provision  as  to 
how  and  when  the  execution-records  are  to 
be  re-transmitted  to  the  Court  by  which  the 
decree  was  passed.  I  do  not  mean  to  say 
that  such  a  thing  cannot  be  done  at  all,  but 
all  that  I  mean  to  say  is  that  it  can  be  done' 
only  when  an  order  to  that  effect  has  been 
received  from  the  said  Court,  or  from  some 
other  Court  exercising  appellate  jurisdiction 
over  the  matter.  The  Court  to  which  the 
decree  has  been  transmitted  for  execution 
has  no  power  to  send  up  the  execution- 
records  of  its  own  authority,  merely  because 
it  has  *' struck  off*  one  single  applicatton 
for  execution  on  the  ground  of  default.  If, 
therefore,  the  proceedings  that  have  taken 
place  subsequent  to  the  date  of  the  transmis- 
sion are  to  remain  on  the  records  of  the 
Court  by  which  the  execution-case  has  been 
struck  off,  no  order  to  the  contrary  having 
been  received  from  the  Court  which  trans- 
mitted the  decree,  would  it  not  amount  10  a 
highly  vexatious  and  unnecessary  rule  of  pro- 
cedure to  drive  the  decree-holder  back  to  the 
latter  Court,  if  he  is  still  desirous  of  obtain- 
ing the  satisfaction  of  his  decree  within  the 
jurisdiction  of  tlv?  former  Court?  Indeed, 
it  appears  to  me  that  the  Legislature  never 
intended  tTiat  the  execution-case  is  to  be 
shifted    backwards    and    forwards   in   this 
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manner.     As  a  general  rale,  decrees  passed 
by  one  Court  are  not  to  be  transmitted  to 
another    Court  unless .  good   and   sufficient 
reasons  are  shown ;  but  when  they  have  been 
once  transmitted,  the  Court  directed  to  exe- 
cute them  is  bound  to  do  so  as  long  as  they 
are  legally  capable  of  execution,  and  as  long 
as  it  has  not  received  any  order  to  the  con- 
trary from  the  Court  whose  duty  has  been 
delegated   to  it.     An  opposite   construction 
of  the  law  would  in  all  cases  entail  the  great- 
est   hardship   and   inconvenience   upon  the 
decree-holder,  and  in  some  it  might  lead  to 
an  absolute  denial  of  justice ;  as,  for  instance, 
where  the  Court  which  passed  the  decree  is 
situated  at  such  a  distance  from  the  Court 
which  struck  off  the  execution-case  (it  being 
remembered  that  it  might  be   anywhere    in 
British   India)    as  to    render  it   physically 
impossible  to  the  decree-holder  to  renew  his 
application  in   that   Court   within   the   time 
prescribed  by  the  Law  of  Limitation. 
^        The  appellant,  however,  relies  upon  two 
*  decisions  of  this  Court  reported  in  page  5, 
*     Volume  3,  Weekly   Reporter,  and  page  47, 
Volume   6,  Weekly    Reporter,   respectively. 
I   am   of  opinion   that   these   decisions   are 
erroneous,   though  the  second  is  somewhat 
distinguishable   from   the   first.     It   appears 
that   in  that  case  the   Court  to  which  the 
decree   was   first   transmitted   for   execution 
had  transmitted  it  to  a  third  Court,  and  this 
last  Court   had   revived    the  execution-case 
after  it  had  been  once  struck  off  from  its  file. 
Whether  these  facts  would  make  any  differ- 
ence in  the  resuh,  it  is  unnecessary  for  me 
to  determine ;  nor  is  the  decision  itself  placed 
upon  any  such  distinction.     Both  the  deci- 
sions, however,  are  in  support  of  the  appel 
lanl's  contention,  and  for  the  reasons  given 
above,  1  am  of  opinion  that  the  question  ought 
to  be  referred  to  a  Full  Bench  of  this   Court 
for  an  authoritative  decision.     The  question 
submitted  to  the  Full  Bench  is  : — 
'  Whether  or  not  a  Court  to  which  a  decree 

passed  by  another  Court  has  been  transmit- 
ted for  execution  under  Section  286  of  Act 
VIIL  of  1859  is  competent  of  its  own  author- 
ity to  entertain  a  fresh  application  for  execu- 
tion when  a  previous  application  for  such 
execution  has  been  struck  off  by  itself  for 
defat>lt,  provided  that  the  decree  is  otherwise 
capable  of  execution. 

Hothouse,  J, — The  facts  are  these  :  *'  The 
decree  was  a  decree  of  the^Moonsiff's  Court 
of  Mymensingh  District.  This  decree  could 
not,  we  must  presume,  be  executed  within 
the  jurisdiction  of  the  said  Court,  so  it  was 

wiVol.  X. 


transmitted  for  execution  in  the  Court  of 
the  Moonsiff  of  Choukee  Dowlut  Khan  irf 
the  district  of  Backergunge,  under  the 
provisions  of  Sections  284  and  following 
of  Act  VTII.  of  1859.  Execution  was  allowf  d 
to  proceed  in  the  above-named  Court  in  the 
district  of  Backergunge  up  to  a  certain  time, 
when  the  execution-case  was,  what  is  tech- 
nically called,  "  struck  off"  in  default  of 
prosecution.  Thereafter  execution  was  re- 
vived by  the  usual  application  in  the  said 
Court,  and  resulted  in  the  present  judgment 
in  favor  of  the  decree-holders,  respondents 
before^  us,'* 


The  first  objection  taken  in  special  appeal 
is,  that  the  proceedings  of  the  Courts  below 
were  without  jurisdiction ;  and  in  support  of 
this  contention,  Mr.  Gregory  for  appellant 
relies  on  the  cases  reported  at  Vol.  III., 
Weekly  Reporter,  page  5,  and  Vol.  VI.,  page 
47,  Miscellaneous  Rulings. 

The  first  case  relied  on  seems  to  me  to  be 
exactly  in  point,  and  the  second  to  some  ex- 
tent so ;  and  in  both  the  Judges  were  clearly 
of  opinion  that  a  Court,  which  has  simply 
executed  a  decree  of  another  Court  under  a 
certificate  from  that  other  Court,  has  no  juris- 
diction to  revive  execution-proceedings  once 
struck  off.  In  this  opinion  I  do  not  concur. 
In  the  first  place,  1  do  not  find  any  warrant 
in  law,  though  I  am  aware  that  the  practice 
is  universal,  by  which  a  Court  is  authorized 
to  proceed  and  strike  off  (usually  the  Court 
in  such  a  case  acts  on  its  own  motion,  in 
the  absence  of  the  parties,  and  simply  to 
clear  its  files)  a  proceeding  in  execution  of 
decree. 

But  after  all,  the  effect  of  the  procedure  to 
strike  off  is  simply  to  put  the  execution-pro- 
ceeding on  the  shelf,  /.  e,,  in  abeyance,  until 
such  time  as  the  execution-creditor  applies 
to  revive  execution,  and  then  it  is  revived 
as  a  matter  of  course,  and  is  heard  and  dis- 
posed of,  subject  only  to  such  fresh  notices 
as  the  law  requires  or  to  such  objections  as 
the  judgment-debtor  may  take. 

I  take  it,  therefore,  that  the  order  to  "  strike 
off"  simply,  if  it  is  a  legal  order  at  all, 
is  nothing  more  than  an  order  made  for  the 
convenience  of  the  Court,  and  is  certainlv 
not  a  final  order,  but  is  admittedly  an  ordc* 
wMch  would  not  prevent  the  Court  which 
passed  the  decree  originally  from,  the  order 
to  strike  off  notwithstanding,  reviving  exe- 
cution-proceedings. 

And,  if  this  is  so,  if  the  Court  which  pass- 
ed the  decree  could,  such  an  order  notwith- 
standing,  revive  proceedings  in  execution, 
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then  I  think  the  Court  executing  a  decree 
(^  another  Court  under  certificate  can  also 
revive  proceedings;  for  the  words  of  the 
law  seem  to  me  to  place  the  Court  executing 
ui^er  certificate  exactly  in  the  'position  of 
the  Court  that  passed  the  decree. 

By  Section  286,  the  Court  which  passed 
the  decree  transmits  a  copy  thereof  to  that 
other  Court  by  which  the  decree-holder  may 
wish  the  decree  to  be  executed,  and  then 
such  copy  (Section  287),  *'  when  filed  in  the 
"  Court  to  which  it  shall  have  been  trans- 
''  mitted  for  the  purpose  of  being  executed, 
"  shall  for  such  purpose  have  the  same 
"  eflfect  as  a  decree  for  execution  made  by 
"  such  Court,  and  may  be  executed  by  such 
"  Court,"  and  (Section  288)  "  when  appli- 
"  cation  shall  be  made  to  any  Court  to  ex- 
"ecute  the  decree  of  any  other  Court  as 
"  aforesaid,  the  Court  to  which  the  applica- 
"tion  shall  be  made  shall  proceed  to  exe- 
*^  cute  the  same  according  to  its  own  rules,'' 
&c. 

These  words  seem  to  me  to  place  the  Court 
executing,  under  the  certificate  and  copy  of 
decree,  the  decree  of  another  Court,  exactly 
in  the  position  as  if  it  were  executing  one  of  its 
own  decrees ;  and  as  beyond  a  doubt  it  could, 
an  order  to  strike  off  notwithstanding,  re- 
vive execution  of  one  of  its  own  decrees,  so 
it  seems  to  me  it  can  revive  execution  of  a 
decree  made  like  to  its  own  under  the  law  for 
transmission. 

The  objection  taken  by  the  jearned  Judges 
who  gave  the  decision  at  Vol.  III.,  Weekly 
Reporter,  to  the  revival  of  execution-proceed- 
ings in  the  Court  to  which  a  decree  has  been 
transmitted  for  execution,  is  thus  stated  at 
page  6  :  "  Though  the  law  makes  no  express 
"  provision  for  cases  of  decrees  transmitted 
'*  to  other  Courts,  when  they  are  struck  off, 
*'  and  when  they  are  sought  to  be  revived 
'*  in  such  Courts,  it  is  still  sufficiently  clear 
"  to  us  that  the  same  procedure  ought  to  be 
"  strictly  followed  over  again.  Were  it  other- 
*'  wise,  all  sorts  of  irregularities  and  frauds 
'*  might  be  committed.  The  decree  might 
"  have  been  satisfied  to  the  last  anna  in  the 
'*  Court  where  it  was  obtained,  and  it  yet 
**  might  be  again  revived,  after  being  struck 
"  off  in  the  Court  to  which  it  had  once  been 
•"transmitted  by  any  vindictive,  reckless,  or 
"  unscrupulous  creditor,  for  the  mere  pur- 
**  pose  of  annoyance  and  harassment.  The 
'*  Court  of  Patna,  and  any  Court  so  situ- 
**  ated,  has  not  the  whole  record  before  it, 
"and  can  have  no  means  of  knowing  the 
"exact  position  of  the  parties  and  the  real 
*'  state  of  the  case/' 


With  much  deference,  I  do  not  regard  this 
reasoning  as  conclusive;  for  I  fail  to  see 
what  the  irregularities  or  frauds  are  that  might 
be  committed,  or  hoW,  supposing  such  to  be 
liable  to  be  committed,  they  may  not  be  com- 
mitted just  as  readily  under  the  first  execu- 
tion by  one  Court  of  the  decree  of  another  as 
under  any  revived  execution ;  and  surely,  if 
the  decree  have  been  satisfied  in  the  Coart  in 
which  it  was  obtained,  the  judgment- debtor 
could  prove  such  satisfaction  at  any  time, 
and  just  as  readily,  as  on  a  revived  as  at  i 
first  execution. 

On  a  consideration  of  the  whole  argu- 
ment, I  am  of  opinion  that  in  this  case  the 
Courts  of  Backergunge  had  jurisdiction ;  and 
I  concur  in  sending  this  case  to  a  Foil 
Bench. 

The  question  is  this — when  a  decree  of 
one  Court  has  been  transmitted,  under  Sec- 
tion 284  et  sequitury  Act  VIII.  of  1859,  to 
another  Court  for  execution,  and  when  that 
other  Court  has,  what  is  technically  called. 
'*  struck  off  "  the  first  proceedings  in  execn* 
tion  of  the  judgment- debtor  in  default,  has 
that  other  Court  jurisdiction  to  allow  the 
proceedings  to  be  revived,  or  does  such  juris- 
diction rest  solely  with  the  Court  which  ori- 
ginally passed  the  decree  ? 

The  judgment  of  the  Full  Bench  was 
delivered  as /hi lows  by — 

Peacock,    C    J. — It   is    quite    clear    that 
the   Court  to  which   the    decree   was  sent 
had  jurisdiction  over  its  own  order  striking 
off    the    case,     whatever    the    striking    o§ 
amounts  to.      As  soon   as   a   copy  of  the 
decree  which  is  sent  for  execution  to  an- 
other Court  is  filed  in  the  Court  to  which 
it  is  transmitted,  it  has  the  same  effect  as 
a  decree  of  that  Court ;  and  by  Section  ti'i 
that  Court  is  to  proceed  to  execute  it  ac- 
cording to  its  own  rules  in  the  like  <fasei. 
The  order   for  striking  off   the  applicaiion 
for  execution  of  the  decree  did  not  strike 
the  copy  of  the  decree  off  the  records  of  the 
Court  to  which  It  was  sent  for  execution; 
and  as  long  as  it  remains  there,  the  Court 
to  which  it  was  sent  may  deal  with  it,  and 
any   application   for    execution   of    it  as  if 
it   was  a  judgment  of    that   Court.    If  in 
the    present   case   the   decree  had  been  2 
decree    of    the     Backergunge    Court,    thai 
Court  would   have  had  power  to  entertain 
the  application. 

The  case  will  go  back  to  the  6th  Beodi 
for  disposal,  and  the  question  answered  in 
the  affirmative. 
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The  7th  August  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl.,  Chief 
Justice,  and  the  Hon'ble  H.  V.   Bay  ley, 
L.  S.  Jackson,  A,  G.  Macpherson,  and 
Dwarkanath  Milter,  Judges, 

Suit — Contract — Registration— Secondfuy  evi- 
dence—Section 84,  Act  XX.  of  x866. 

Case  No.  1707  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly^ 
dated  the  22nd  June  186 J,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  6th  February  186 J. 

Sheikh  Ruhumutoollah  (Plaintiff), 
Appellant, 

versus 

Shuriutoollah  Kagchee  and  others 
(Defendants),  Respondents, 

Baboos  Kalee  Mohun  Doss,  Bungs heedhur 
Sein,  and  Mohinee  Mohun  Roy,  and 
Moulvie  Murhumut  Hossein  for  Appel- 
lant. 

Baboos  Bhyrub  Chunder  Banerjee,  Umbica 
Churn  Banerjee,  and  Gopeenath  Banerjee 
for  Respondents. 

A  suit  was  brought  to  establish  the  plaintiff's  rip^ht 
to  certain  lands  alleged  to  have  been  purchased  by  him. 
A  written  kubala,  or  bill  of  sale,  had  been  executed  j  but 
it  was  refused  registry,  because  the  defendant  appeared 
at  the  Registry  Office,  and  declared  that  the  contract  had 
not  been  completed.  The  plaintiff  claimed  to  prove 
the  contract  of  sale  by  oral  evidence,  and  sued  for  pos- 
session of  the  property  covered  by  the  contract. 

Held  by  the  majority  (Afitter,  y.,  dissenting)  that 
the  suit  could  not  be  maintained  so  long  as  the  kubala 
remained  unregistered,  and  that  secondary  evidence 
of  its  contents  was  not  admissible  -,  and  that  the  plaintiff 
should  have  taken  steps  to  establish  his  right  to  have  the 
written  contract  roistered  under  the  provisions  of 
Section  84  of  the  Registration  Xc\,  XX.  of  1866. 

This  case  was  referred  to  a  Full  Bench 
by  Kemp  and  E,  Jackson,  JJ^  under  the 
following  remarks : — 

Jackson,  J, — This  appeal  raises  an  import- 
ant point  of  law  upon  which  there  appears 
to  be  a  difference  of  opinion  among  the 
Judges  of  this  Court.  The  suit  was 
brought  to  enforce  a  contract  which  was 
refused  registry  because  the  defendant  at 
the  Registry  Office  declared  that  the  con- 
tract had  not  been  completed.  The  plaintiff 
claims  to  prove  the  contract  by  oral  evi- 
dence. It  has  been  already  held  by  a  Divi- 
sion Bench  of  this  Court  (Loch  and  Hitter, 
J  J.),   in   a  decision*   reported  at*page  197, 

♦  Seeg  W.  R.,  p.  351. 


Volume  6,  Wy man's  Journal,  that  such  a 
suit  can  be  brought;  and  again  (Loch  and 
Seton-Karr,  JJ.),  in  a  decision  reported  St 
page  423,  Volume  VIII.,  Weekly  Reporter. 

I  am  of  opinion  that  there  is  no  bar  to  sftch 
a  suit,  if  it  is  distinctly  brought  to  enforce 
registration.     The  Registrar  was  right  in  this 
case   to   refuse   registration.     The   plaintiff 
might   have  appealed  to  the  Judge  under 
the  Registration  Law  to  establish  his  right  to 
registration.     But  the  Judge  could  on  such 
appeal,  under  the  circumstances  of  the  case, 
only  have  confirmed  the  orders  of  the  Regis- 
trar.    If  the   law    declared    that,    on   such 
appeal,  in  trying  the  question  of  the  plaint- 
iff's  right   to   registration,   the  proceedings 
should  be  carried  on  as  a  suit  in  the  Civil 
Court,  and  the  judgment  and  decree  passed 
on    it   should   have    the    same  effect  as  a 
decree  in  the  Civil  Court,  and  should  be 
capable  of  enforcement  as  such  a  decree,  I 
should  be  inclined  to  hold  that  the  appeal 
to  the  Judge  would  bar  any  further  suit  for 
registry;  but  in  the  absence  of  any  such 
declarations  in  the  Act,   I  am   of  opinion 
that  the  appeal  to  the  Jucjge  is  only  on  the 
question    whether  the    Registrar  was  right 
in  the  orders  which  he  passed,  and  that  the 
right  to  prefer  that  appeal  does  not  bar  the 
right  to  prefer  a  suit  to  enforce  the  contract, 
and  to  have  it  registered.     I  look  upon  the 
suit  in  this  case  to  be  virtually  a  suit  to 
enforce  registry,   and   that  the   first    Court 
should  have  required  the  plaint  to  be  amend- 
ed to  that  extent.     I  would,  therefore,  re- 
mand this  case  to  the  first  Court  to  require 
the  plaintiff  to  amend  his  plaint  by  adding 
words  to  that  effect,  and  then  to  proceed  to 
try  the  suit.     If  the  plaintiff's    allegations 
in  this  case  are  true,  he  is  entitled  to  some 
remedy.     He  states  that  he  has  purchased 
lands,  and  has  paid  up  the  full  consideration- 
money.    The  defendant  states  that  he  has 
only  paid  up  a  portion  of  the  consideration- 
money.     The  plaintiff,  if  his  allegation    is 
correct,  is  entitled  to  have  his  contract  re- 
gistered and  enforced.     I  see  no  bar  to  his 
bringing  a   suit  to  obtain  his  rights.     The 
former  Registration  Law   distinctly  gave  a 
person  in  the  position  of  the  plaintiff  a  right 
to  bring  such  a  suit.     It  has  been  omitte^ 
from  the  present  law ;  but  I  think  this  has 
been  done  because  the  plaintiff  could,  under 
the  general  law.  Ad  VIII.  of  1859,  Section 
2,  bring  his  suit  before  the  Civil  Court. 

Kemp,  J. — The  plaintiff  is  the  special  ap- 
pellant. He  sued  on  the  allegations  that  the 
defendants  (special  respondents),  conveyed  to 
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him  by  an  out-and-out  sale  {sa/kuhald)  a  few 
beegahs  of  rent-free  land  for  a  consideration 
(>f  Rupees  300,  whicli  sum  was  duly  paid ; 
that  a  deed  of  conveyance  was  executed  on 
or  about  the  2olh  Srabun  1273  B.  S. ;  that 
possession  was  given  to  him  ;  that,  on  send- 
ing the  defendants  to  the  Registrar's  Office 
for  the  purpose  of  registering  the  deed,  the 
defendants  set  up  fraudulent  gbjections  to 
the  effect  that  a  stipulation  "to  return  the 
property  to  the  vendors  on  the  payment  by 
them  of  the  consideration-money "  had  not 
been  entered  in  the  body  of  the  deed ;  and 
further  that  a  portion  of  the  consideration- 
money  was  still  unpaid ;  the  Deputy  Regis- 
trar, on  these  objections,  refusing  to  register 
the  deed,  returned  it  to  the  defendants  with 
a  memorandum  of  the  grounds  upon  which 
registration  was  refused,  this  memorandum 
being  dated  the  30th  August  1866;  that, 
in  fact,  there  was  no  such  stipulation  as 
averred  by  the  defendants,  and  that  the 
whole  of  the  purchase-money  was  paid; 
that  the  objections  raised  by  the  defendants, 
being  subversive  of  the  terms  of  the  contract 
entered  into  between  the  parties,  {lave  injured 
the  title  of  the  plaintiff;  hence  this  suit  is 
brought  to  set  aside  those  fraudulent  objec- 
tions, and  to  establish  the  full  title  of  the 
plaintiff  in  the  land  purchased  by  him.  The 
suit  is  valued  at  the  price  paid  for  the  land, 
viz.y  Rupees  300. 

The  defendants  answered  that  they  had 
not  sold  the  property  in  dispute  to  the  plaint- 
iflF ;  that  they  had  not  made  over  possession 
to  him ;  that  there  was  a  verbal  contract  to 
mortgage  the  property;  that  the  plaintiff 
not  agreeing  to  insert  the  terms  of  the  mort- 
gage in  the  deed  of  sale,  it  was  returned 
from  the  Registrar's  Office;  that,  as  the 
deed  is  not  registered,  the  sale  is  incomplete, 
and  the  deed  cannot  be  used  as  evidence ; 
that  it  was  agreed  that  the  property  was 
to  be  held  in  mortgage  by  the  plaintiff,  he  ad- 
vancing Rupees  300  to  the  defendants,  which 
they  agreed  to  re-pay  in  two  years,  the 
plaintiff  enjoying  the  usufruct  in  lieu  of  in- 
terest; that  plaintiff  advanced  Rupees  48  in 
cash  to  the  defendants ;  that  Rs.  177,  which 
were  due  to  the  plaintiff  by  the  defendants, 
was  set  off  against  the  purchase-money  due 
(fom  the  plaintiff  to  the  defendants ;  and  that 
the  balance,  or  Rupees  75,  was  arranged  for 
by  bonds. 

The  Court  of  first  instance  raised  two 
issues — one  in  bar,  and  the  other  on  the 
merits. 

The  issue  in  bar  was  to  this  effect.  When 
the  deed  of    conveyance  alluded  to  in  the 


plaint  has  not  been-  registered,  can  the 
plaintiff's  suit,  with  respect  to  the  land 
covered  by  the  deed  of  conveyance,  proceed 
or  not?  As  the  case  was  decided  on  the 
issue  in  bar,  it  is  not  necessary  to  state  the 
issue  on  the  merits.  The  Moonsiff  held  that 
as  the  deed  had  not  been  registered,  it  was 
inadmissible  as  evidence  under  the  prwi- 
sions  of  Section  49,  Ad  XX.  of  1866.  The 
Moonsiff  further  remarked  that,  as  the  smt 
was  not  brought  on  the  contract,  but  upon  the 
deed  of  conveyance  itself,  and  as  that  deed, 
not  being  registered,  was  inadmissible  as 
evidence,  the  plaintiff's  suit  must  ftil. 
Further,  that  secondary  evidence  of  the 
deed  could  not  be  received,  for  by  so  dcnng 
the  objects  of  the  Registration  Law  would 
be  frustrated.  The  Moonsiff  further  remark- 
ed that  the  plaintiff  might  have  proceeded 
according  to  Section  84  of  Aft  X.  of  3866; 
that,  having  neglected  to  have  recourse  to 
the  remedy  available  to  him  under  that 
Section,  he  was  not  entitled  to  any  redress 
in  the  Civil  Court.  The  suit  was,  therefore, 
dismissed.  On  appeal,  this  decision  was 
confirmed  by  the  Principal  Sudder  Ameeo. 

In  special  appeal  it  is  urged — 

Firsi. — That  the  Lower  Courts  were  wrong 
in  dismissing  the  suit  altogether  on  the 
ground  of  the  non-registration  of  the  deed 
of  sale — Section  49,  Aft  XX.  of  1866,  not 
applying  to  the  circumstances  of  this  case. 

Second. — That,  owing  to  the  objections 
of  the  defendants,  the  deed  was  not  registered, 
and  the  present  suit  was  brought,  according 
to  the  instructions  of  the  Registrar,  to 
establish  the  plaintiff's  purchase  of  the  lands 
in  dispute,  and  to  recover  possession  of  th; 
same. 

Third.— Th^i  Section  49,  Ad  XX.  of 
1866,  does  not  contemplate  cases  like^ibe 
present  one.  The  Lower  Courts  should  have 
tried  the  case  on  its  merits,  viz.,  whether  the 
objections  of  the  defendants  for  refusing  to 
complete  the  registration  were  valid  or  not, 
and  whether  the  plaintiff's  purchase  was 
good  and  valid. 

I  am  of  opinion  that  the  suit  of  the  plaint* 
iff  (special  appellant)  has  been  properly  dis- 
missed. 

In  his  plaint  he  avers  that  he  was  pot 
in  possession  of  the  purchased  property: 
he  does  not  siate^  whether  he  has  been  dis- 
possessed. If  he  has  been  illeg^ally  dispossess* 
ed,  his  reftiedy  was  under  Section  K.  Aft 
XIV.  of  1859. 
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If  he  sues  under  ar  contract — such  con- 
tract being  one  which  purports  to  create  a 
right  m  immoveable  property  of  the  vahie  of 
more. than  one  hundred  rupees — it  cannot 
be  received  in  evidence  under  Section  49, 
Act  XX.  of  1866,  inastnuch  as  it  is  not 
registered,  as  required  under  Clause  2, 
Section  17  of  the  same  Act. 

If  he  sues  under  the  deed  of  convevance, 
the  same  objection  wHl  apply.  Without*  the 
contract  or  the  deed  of  conveyance,  the 
plaintiff  cannot  make  out  his  case;  and  as 
both  are  inadmissible  for  want  of  registra- 
tion, the  suit  of  the  plaintiff  must  necessari- 
ly fail. 

I  also  observe  that  the  plaintiff  took  no 
steps  to  establish  his  right  to  have  the  docu- 
ment registered  under  the  provisions  of 
Section  34  of  the  Registration  Act.  Had 
he  done  so,  and  been  able  to  prove  that  he 
had  complied  with  the  requirements  of  the 
Act,  the  Judge  would  have  ordered  the  re- 
gistration of  the  deed,  and  it  would  then 
have  been  admissible  as  evidence. 

The  contract  or  deed  being  the  primary 
evidence  of  the  transaction  between  the 
vendor  and  vendee,  and  such  not  being 
admissible  as  evidence  owing  to  the  laches 
of  the  plaintiff,  who,  moreover,  should  not 
have  parted  with  his  money  before  registra- 
tion, secondary  evidence  of  an  alleged  verbal 
contract  is,  in  my  opinion,  inadmissible.  I 
would  dismiss  this  special  appeal  with  costs 
and  interest;  but  as  this  opinion  is  at  vari- 
ance with  two  decisions,  one  reported  in 
VVyman's  Journal,  Volume  6,  page  197,  and 
another  in  the  Weekly  Reporter,  Volume 
VIII.,  page  423,  the  case  must  be  submitted 
for  the  determination  of  the  Full  Bench. 

The  judgments  of  the  Full  Bench  were 
delivered  as  follow  : — 

Mitiefy  y. — I  am  extremely  sorry  to  differ 
from  my  learned  and  honorable  colleagues. 

If  the  plaintiff  in  this  case  is  in  a  position 
to  prove  that  besides  the  bill  of  sale  in  ques- 
tion there  was  an  independent  parol  contract, 
by  virtue  of  which  the  land  in  dispute  was 
transferred  to  him  by  the  defendants,  he 
would  be  entitled,  in  my  opinion,  to  succeed 
on  the  strength  of  that  contract,  notwith- 
standing that  the  said  bill  of  sale  has  not 
been  registered  under  the  provisions  of  the 
Indian  Registration  Act.  ^  As  I  read  the 
plaint,  I  see  nothing  in  it  to  justify  the 
conclusion  that  the  plaintiff  intends  to  rely 
upon  a  written  instrument  as  the  sole  found- 


ation of  his  title.  On  the  contrary,  it  is 
distinftlv  stated  therei.v  that  the  transaftion 
in  question  had  been  completed  and  eve» 
followed  by  atlual  delivery  of  possession 
before  the  bill  of  sale  was  executed.  As 
far  as  I  am  aware,  certain  words  sufficient 
to  constitute  a  valid  and  complete  transfer 
I  of  properly  from  one  person  to  another 
,  always  i)ass  between  a  vendor  and  vendee 
1  in  this  country,  even  when  the  contraft 
between  them  is  reduced  to  writing  ;  and 
I  see  no  reason  in  justice  or  equity  why 
the  plaintiff  in  this  case  should  be  precluded  * 
from  showing  that  such  words  had  actually 
passed  between  him  and  the  defendants. 
There  is  no  statute  of  frauds  in  force  in  this 
country.  Parol  contracts  for  the  sale  of 
land  are  expressly  sanctioned  by  the  Hindoo 
and  the  Mahomed  an  Law,  and  I  am  unable 
to  find  any  reason  whatever  why  such  con- 
trails should  not  be  enforced  as  between 
the  parties  thereto. 

Assuming,  however,  that  the  bill  of  sale 
in  quustion  is  the  sole  foundation  of  the 
plaintiff's  title,  I  am  still  of  opinion  that  he 
is  entitled  to  the  relief  he  has  asked  for,  pro- 
vided he  proves  the  allegations  set  forth  by 
him  in  his  plaint.  If  these  allegations  are 
true,  there  can  be  no  doubt  whatever  that  a 
gross  fraud  has  been  perpetrated  against  him 
by  the  defendants,  and  that  it  was  in  con- 
sequence of  this  fraud  that  his  title-deed  . 
has  not  been  registered  by  the  Registrar  of 
A<;surances.  The  plaintiff  has  done  every 
thing  that  he  was  required  by  the  law  to  do ; 
and  if  the  Registrar  refused  to'  register  his 
bill  of  sale,  it  was  because  the  defendants 
stated  something  before  that  officer  which 
amounted  substantially  to  a  denial  of  its 
genuineness,  and  which,  therefore,  obliged 
him  to  refuse  to  register  it.  Under  such 
circumstances,  the  defendants  ought  not  to 
be,  in  my  opinion,  permitted  to  say  that  the 
plaintiff  is  not  entitled  to  rely  upon  his 
purchase,  in  consequence  of  the  provisions 
of  the  Registration  Aft,  when  it  is  clear 
that  the  plaintiff's  failure  to  comply  with 
those  provisions  has  been  owing  entirely  to 
their  own  misconduct. 

Aft  XX.  of  1866  does  not  require  the  re- 
gistration of  titles ;  it  is  an  Aft  for  the  regis* 
tration  of  assurance  only.  The  object  of  the 
Legislature  in  passing  that  Aft  was,  as  I  be- 
lieve, to  protect  innocent  persons  dealing 
with  landed  property  in  this  country,  and 
not  to  protect  dishonest  vendors  who  have 
themselves  prevented  their  vendees  from 
complying  with  its  provisions.     I  take  it  by 
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an  universal  principle  of  justice  that  no  man 
ought  to  be  permitted  to  take  advantage  of  his 
own  fraud,  and  it  would  be,  in  my  opinion,  a 
flagrant  violation  of  this  principle  if  we  were, 
t^jt  the  plaintiff  in  this  case  ought  to  suffer 
to  hold  because  the  defendants  have  succeeded 
in  preventing  him  from  registering  his  deeds 
by  their  own  fraudulent  conduct.  It  is 
perfectly  true  that  the  words  of  Section  49, 
Aft  XX.  of  1866,  are  positive  as  far  as  they 
go ;  but  the  question  we  have  to  determine 
is  whether  the  Aft  itself  was  intended  bv 
the  Legislature  to  be  applicable  to  a  case 
like  the  present.  1  believe  that  it  was  not; 
and  in  advancing  this  position,  I  am  glad  to 
find  that  I  am  not  altogether  unsupported 
by  authority. 

The  first  authoritv  I  wish  to  refer  to  is 
the  case  of  Sreenath  Bhuttacharjee  vs.  Ram 
Comul  Gangooly  and  others,  decided  by 
the  Lords  of  the  Judicial  Committee  and 
reported  in  Sutherland's  Trivy  Council  Judg- 
ments, page  600.  One  of  the  questions 
involved  in  that  case  was  whether  a  deed 
registered  under  the  provisions  of  Act  XIX.  of 
1843  (the  old  Registration  Law),  but  tainted 
by  fraud,  was  entitled  to  precedence  over  a 
prior  deed  not  registered  in  conformity  to 
that  Aft,  and  this  question  was  determined 
by  their  Lordships  in  the  negative.  It  is 
to  be  borne  in  mind  that  all  that  the  subse- 
quent purchaser  was  required  to  prove  under 
that  Aft  in  order  to  entitle  himself  to  the 
benefit  of  it  was  the  "authenticity"  or 
genuineness  of  the  deed  relied  upon  by  him  ; 
but  their  lordships  went  on  to  observe  : 
"  The  word  'authenticity'  would  seem,  accord- 
ing to  its  natural  meaning,  to  point  merely 
at  the  exclusion  of  a  forged  deed  from  the 
benefit  of  the  Aft;  but  their  Lordships 
think  that  it  could  not  be  intended  by  the 
Aft  that  a  deed  which  was  tainted  by  fraud, 
although  in  other  respects  genuine,  should 
be  placed  on  the  same  footing  as  an  honest 
hond'fide  deed." 

I  admit  that  the  question  determined  by 
their  Lordships  is  not  identical  with  the  ques- 
tion we  are  called  upon  to  determine  in  this 
case ;  but  the  principle  of  construction  adopt- 
ed by  their  Lordships  is  equally  applicable  to 
(|iis  case,  and  I  may  even  say  that  it  is  ayi^/- 
/wr/ applicable  to  it.  A  subsequent  purchaser 
might  be  guilty  of  fraud  without  being  guilty 
of  having  prevented  the  prior  purchaser  from 
securing  the  registration  of  his  title-deed. 
But  if  we  are  to  hold  that  the  Registration 
Aft  was  not  intended  to  apply  to  the  case 
of  a  fraudulent  purchaser,  I  am  unable  to 
understand  why  a  fraudulent  vendor  should 


be  permitted  to  take  advantage  of  that  Act 
more  especially  when  it  appears  that  the  non- 
registration of  the  deed  relied  upon   bj  cbe 
vendee  was  owing,  not  to  any  negligee  nee  ci 
the  part  of  the  latter,  but  to  the  fraud  aad 
misconduct  of  the  former.     The  Registratioii 
Law,  I  may  observe,  was  intended  more  for 
the   protection   of  purchasers  than    for  thai 
of   sellers.     But  be  this  as  it   mar,    I  do 
not  Bee  any  reason  whatever  why  we  sbooki 
hold    that    that    law    is    applicable     to   tbe 
case  of  a  fraudulent  vendor,  if  it  is  not  ap- 
plicable to  that  of  a  fraudulent  vendee.    I 
wish  to  add  that  it  has  been  already  deckkd 
that  a  subsequent  fraudulent   purchaser  \% 
not  entitled  to  claim  the  benefit  of  Sectioa 
48  of  Act  XX.  of  iti66,  and  this  decisioon  is 
in    strict    unison    with    that    of    the     Ptivj 
Council  just  now  quoted  by  me.     Now,  the 
provisions  of  Section  48  are  as  imperative  as 
those  of  Section  49 — I  mean  so  far  as  the 
mere  wording  of  those  two  Sections  is  con- 
cerned ;  but  if  the  penalty  prescribed  by  the 
former  does  not  apply  to  a  case  of  fraud,  I 
do   not  see   any  reason   why  the  penalties 
prescribed  by  the  latter  Section  should    be 
visited  upon  a  purchaser  in  the  predicameaf 
of  the  plaintiff  in  this  case.     The  defendants 
say  that  the  plaintiff  is  not  entitled  to  relj 
upon  his  purchase,  because  he  has  flailed  to 
register  his  deed — the  obligation  to  register 
being   imperative  under   the   law.     But  the 
answer  of  the  plait^tiff  is  ^*It  is  true  I  wss 
required  by  the  law  to  register  my  deed,  bat 
I  had  done  all  that  I  was  required  to  do  lor 
that    purpose;    and    were    it    not  for   yoar 
fraud,  my  deed  would  not  have  been  in  the 
condition   in   which   it  now   is."     I  cannot 
conceive  that  a  more  complete  and  satis- 
factory answer  could  have  been  given  by  a 
party    who    is    charged    by    his    adversaty 
with  violation  of  the  law. 

The  next  authority  I  wish  to  refer  to  is  the 
case  of  Nawab  Sidhee  Nazir  AH  Khan  rx. 
Ojoodhyram  Khan,  also  decided  by  the  Lords 
of  the  Judicial  Committee  and  reported  in 
page    635    of    Sutherland's    Privy   Council 
Judgments.     The  question  in  that  case  was 
whether  a  purchaser  at  a  sale  for  arrean 
of    revenue     under    Act  I.    of    1845,  was 
entitled  to  get  rid  of  the  title  of  the  form- 
er proprietor  when  the  sale  itself  had  bees 
brought    about    by    his    own   fraud.    It  is 
to   be   borne   in    mind  that   the   title  of  a 
purchaser  at  a  sale  for  arrears   of  revenue 
is  one  of  the  stroitgest  known  in  this  country, 
and  the  pK}visions  of  Act  I.  of  1845,  defin* 
ing  the  nature  and  extent  of  that  title,  w«t 
as  express  and  as  imperative  as  they  possiblf 
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could  be.    But  their  Cordships  decided  that 
the  Act  was  never  intended  for  the  benefit  of 
a   purchaser  whose  purchase  was  tainted  by 
fraud.     ''  If  these  facts  cannot  be  displaced/' 
their  Lordships  observed,  "  the  agreement  was 
"  undoubted  a  gross  fraud  on  the  morlga- 
"  gor  committed  by  both  the  actors  in  it,  viz.y 
"  Abbott  and  M 'Arthur.     But  it  was  argued 
*•  that  even  if  this  case  were  true,  the  remedy 
•*  would  be  under  Act  I.  of  1845  for  damages 
"  only.     This  argument  is  in  conformity  to  the 
"  opinion  of  the  Zillah  Judge.     But  it  is  to 
'^  be  observed  that  this  argument  assumes  the 
**  very  question  under  discussion,  which   is 
"  whether   the  Act  extends   to   the   present 
"  case.     Mr.  Justice  Bayley  thought  that  the 
"  Act  was  not  designed  to  protect  e^  fraudulent 
"  purchaser.     He  put  his  decision   on   the 
*'  ground  that  a  man  is  not  allowed  by  law  to 
"  take  advantage  of  his  own  wrong,  and  he 
"  treated  the  case  of  such  a   purchaser  as 
'*  beyond  the  protection  intended  to  be  given 
"  by  the  Act  to  purchasers  under  an  auction- 
''  sale."     In  the  same  manner  I  say  that  if 
the  allegations  of  the  plaintiH  are  true,  there 
can  be  no  doubt  that  a  gross  fraud  has  been 
committed  on  him  by  the  defendants ;  and 
that   to  argue  that  the  plaintiff's   purchase 
should  not  be  recognized  by  the  Court  under 
the  provisions  of  Section  49  of  Act  XX.  of 
1865,  is   to  assume'  the   very   question   we 
have  to  determine,  namely,  whether  the  Act 
itself  was  intended  for  the  protection  of  frau- 
dulent vendors,  in  contravention  of  the  general 
principle  that  no  man  ought  to  be  allowed 
to  take  advantage  of  his  own  wrong. 

Their  Lordships  then  go  on .  to  cite 
authorities  in  support  of  the  principle  re- 
ferred to.  "  The  question  was  considered/' 
their  Lordships  proceed  to  observe,  "  in  the 
"  decision  of  the  Supreme  Court  in  the  cause 
"  so  often  referred  to,  to  which  this  suit  is 
"  alieged  to  be  supplemental.  Mr.  Justice 
"  Colvilein  that  judgment,  whilst  he  declares 
"  a  Government  sale  for  arrears  of  revenue  to 
*•  give  a  title  against  all  the  world  with 
certain  exceptions,  engrafts  on  that  general 
rule  this  exception,  that  a  fraudulent  pur- 
**  chase  at  such  auction-sale  by  a  mortgagee 
**  will  not  defeat  the  equity  of  redemption. 
**  The  subject  is  treated  in  Mr.  Arthur  Mac- 
"  pherson's  book  on  Mortgages,  at  page  91, 
**  who  there  quotes  a  prior  decision,  Kellsall 
**  w. Freeman,  of  the  same  Supreme  Court  to 
"  that  effect.  The  author,  xiO\>f  3.  Judge  of 
•'  the  High  Court  at  Calcutta,  expresses  a 
"  similar  opinion  ;  and  as  his  book  is  one  v/ell 
•*  known  and  frequently  consultefl  in  India, 
"  the  discision  under  review  cannot  be  re- 
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"  garded  as  unsettling  a  previously  settled 
*'  state  of  the  law,  and  as  raising  for  the  first 
"  time  an  exception  to  the  general  protection 
"  which  this  legislative  title  affords  to  pur- 
"  chasers.     In  support  of  this  view,  we  n^y 
"  refer  to  other  authorities.     In  the  celebrated 
"  opinion  of   Chief  Justice  DeGrey  in  the 
"  House  of  Lords,  in  the  Duchess  of  King- 
"  ston's  case,  he  says  :  *  But  if  it  was  a  direct 
"  and  decisive  sentence  upon  the  point,  and  as, 
*'  it  stands,  to  be  admitted  as  conclusive  evi- 
"  dence  upon  the  Court,  and  not  to  be  im- 
*'  peached  from  within,  yet,  like  all  other  acts 
'*  of  the  highest  judicial  authority,  it  is  im- 
*•  peachable   from   without.     Although  it  is 
''  not  permitted  to  show  that  the  Court  were 
'*  mistaken,  it  may  be  shown  that  they  were 
*'  misled.'     *  Fraud,'  his  Lordship  proceeds  to 
"  state,  *  is  an  extrinsic,  collateral  act,  which 
"  vitiates   the    most   solemn  proceedings   of 
"  Courts  of  Justice.'     Lord  Coke  says  :   '  It 
"  avoids   all   judicial   acts,  ecclesiastical   or 
"  temporal,'   &c.     The  case   of   Collins   vs, 
'*  Blantern  is  an  authority  to  show,   if  any 
"  were  needed,  that  a  Court  will  strip  off  all 
"  disguises  from  a  case  0/  fraud,  and  look 
"■  a  I  I  he  transaction  as  it  is.     In  addition  to 
*•  these  authorities,  it  may  be  observed  that 
"the  principle  embodied  in  this  distinction 
'*  pervades  the  law.     Under  sales  ia  market 
"  overt,  the  purchaser  acquired  a  title  against 
"all  the  world;  but  this  protection  did  not 
"  extend  to  a  fraudulent  buyer  who  knew  that 
**  the  seller  had  no  authority  to  sell.  '  If  the 
**  thief  who  sold  in  market  overt  re-purchased 
"  the  article,  the  defrauded  owner  could  then 
**  assert  his  title  against  such  re-acquisition. 
"The  same  principle  applies  to  bills  of  ex- 
"  change  and  other  negotiable  instrument," 
&c. 

Taking  this  principle  for  my  guide,  I  say 
that  the  Indian  Registration  Aft  was  never 
intended  for  the  protection  of  fraudulent 
vendors,  and  that,  in  such  cases,  the  duty  of 
the  Court  is  to  strip  off  all  disguises  from 
the  transaction,  and  to  look  at  it  as  it  really 
is. 

The  last  authority  I  wish  to  quote  is  that  of 
Mr.  Justice  Siory.  When  I  refer  to  author- 
ities on  the  English  Law,  I  do  so  with  the  ut- 
most difiidcnce,  in  consequence  of  my  owp 
ignorance  of  that  law ;  but  if  I  have 
correctly  understood  the  passage  I  am  go- 
ing to  cite,  the  principle  laid  down  therein 
appears  to  be  exactly  applicable  to  the  cir- 
cumstances of  the  present  case.  "  Another 
exception  to  the  Statute"  (the  Statute  of 
Frauds),  says  Mr.  Justice  Story,  "is  where 
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the  agreement  is  intended  by  the  parlies  to 
be  reduted  10  writing  according  to  the 
Statute,  but  it  is  prevented  from  being  done 
by  the  fraud  of  one  of  the  parties.  In  such 
a^rase,  Courts  of  Equiiy  have  said  that  the 
agreement  shall  be  specifically  executed,  /b/- 
otherwise  the  Statute  designed  to  suppress 
fraud  would  be  the  greatest  protection  to  it. 
Thus,  if  one  agreement  in  writing  should  be 
proposed  and  drawn,  and  another  should  be 
fraudulently  and  secretly  brought  in  and 
executed  in  lieu  of  the  former,  in  this  and 
the  like  cases  equity  will  relieve.  So,  if 
instructions  are  given  by  an  intended  hus- 
band to  prepare  a  marriage-settlment,  and 
he  promises  to  have  the  settlement  reduced  to 
writing,  and  then  fraudulently  and  secretly 
prevents  it  from  being  done,  and  the  marriage 
takes  place  in  consequence  of  false  assurances 
and  contrivances,  a  specific  performance  will 
be  decreed."  It  is  to  be  borne  in  mind  that 
the  requirements  of  the  Statute  of  PVauds 
are  at  least  as  imperative  (if  not  more  so)  as 
those  of  the  Indian  Registration  Ad ;  and  it 
the  former  is  not  to  be  used  for  the  protection 
of  fraud,  I  do  not  see  why  the  laiter  should 
be  permitted  to  be  used  for  that  purpose. 

It  has  been  contended  before  us  that  the 
bill  of  sale  in  question  is  the  primary  evidence 
of  the  title  set  up  by  the  plam'iff;  and  as 
that  instrument  is  not  admissible  in  evidence 
under  Section  49,  Aft  XX.  of  1866,  the  plaint- 
iff ought  not  to  be  permitted  to  nrove  his  title 
by  secondary  evidence.  The  first  answer  I 
should  give  to  this  argument  is,  that  it  is 
based  entirely  upon  the  assumption  that  the 
bill  of  sale  in  question  is  not  admii«sible  in 
evidence.  I  have  shown  already  that  the 
provisions  of  the  Indian  Registration  Aft 
are  not  applicable  to  a  case  like  the  present ; 
and  it  is  therefore  erroneous,  in  my  opinion, 
to  say  that  the  document  in  question  is  not 
admissible  in  evidence  according  to  those 
provisions. 

I  should  further  add  that  if  the  rule  of 
English  Law  which  prohibits  the  reception 
of  secondary  evidence,  is  to  be  adopted 
as  our  guide  in  determining  Indian  cases. 
the  ends  of  justice  absolutely  require  tlidt  it 
ought  to  be  adopted  in  its  integrity,  /'.  <?.,  sub- 
ject to  all  its  necessary  limitations.  Secondary 
evidence  is  excluded  when  the  absence  of  the 
primary  evidence  has  not  been  satisfactorily- 
accounted  for  ;  but  the  plaintiff  in  the  present 
case  is  in  a  position,  as  I  have  already  ob- 
served, to  give  a  most  satisfactory  and  com- 
plete explanation  as  to  why  he  is  unable 
to  place  before  the  Court  the  primary  evi- 
dence upon  which  his  title  depends.     If  the 


bill  of  sale  in  question  is  Inadmissible  in  evi- 
dence, the  plaintiff  ought  to  be  permitied  10 
show  that  it  has  been  rendered  inadmissible 
by  the  fraud  of  the  defendant,  as  he  alleges. 
It  seems  to  me  highly  unjust  and  tnequira- 
ble  to  apply  the  general  rule  against  the 
plaintiff,  and  at  the  same  time  to  deprive  him 
of  the  benefit  of  the  exception  which  the 
framers  of  that  rule  have  engrafted  upon  it 
for  the  ends  of  justice. 

It  has  been  said   that   the   document   io 
question  is  actually  in  existence,  and  the 
therefore,  it  cannot  be  said  that  the  plaint- 
iff is  unable  to  produce  it.     I  confess  that 
I  do  not  understand  the  force  of  this  argu- 
ment.    If  the  document  in  question   is  in- 
admissible* in  a  Court  of  justice,  it  is  exact- 
ly the  same  as  if  it  had  no  legal  existence 
at  all,  and  the  plaintiff  is  clearly  entitled,  in 
my  opinion,  to  show  that   this  inadmissibi- 
lity has  arisen  not  from  his  own  fault,  bat 
from  the  fraud  of  his  adversaries.     Suppose, 
for  instance,  that  the  bill  of  sale  in  question 
had  been  registered,  and  suppose  also  that  the 
defendants    have    fraudulently    defaced  or 
otherwise  injured  it  in  such  a  manner  as  to 
render   it   altogether   illegible.     Would   not 
the    Court  allow   the   plaintiff  to   prove  its 
contents   by   secondary   evidence,   provided 
he   satisfied    the    Court    that    the   illegible 
condition  of  the  deed  is  owing  to  the  mis- 
conduct of  his  adversaries  ?  To  mv  mind  it 
appears  that  in  point  of  principle  the  case 
supposed  by  me  is  no  way  distinguishable 
from   the  case  we  have  now  to  deal  wuh: 
and  1,  therefore,  ttiink  that  this  objection  is 
entitled   to   no   weight.     1   wish   further  jo 
remark    that    if    this    objection    is    of    any 
force  or  validity  in  the  present  cise,  it  would 
be  of  equal  force  and  validity  in  any  other 
suit  that  the  plaintiff  may  choose  to  bring. 
say,  for  instance,  for  damages.     In  such  a 
suit,  the  plaintiff's  cause  of  action  would  of 
course  hQ  fraud ;  but  if  the  plaintiff  is  not 
to  be  allowed  to  prove  the  sale  in  question 
either  by  producing  the  deed  or  by  second* 
ary  evidence,  how  is  it  that  he  would  be  in 
a  position  to   prove  the  fraud    upon  which 
he  relies  ?  Surely,  it  cannot  be  supposed  for 
one  moment  that  the  law  of  the  country  is 
in  such  a  condition  that  the  plaintiff  must 
go   wholly    without  a    remedy    against  the 
gross  fraud  which,  he  alleges,  has  been  com- 
mitted against  him  by  the  defendants. 

It  has  been  further  contended  that  the 
plaintiff  ought  to^ijave  gone  up  to  the  District 
Judge  unier  the  provisions  of  the  84th  >ec- 
tion  of  the  Act.  But  I  am  of*  opinion  taat 
the  omission  of  the  plaintiff  to  do  so  is  bj 
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no  means  fatal  to  his  case.  The  Section  re- 
ferred to  merely  says  that  "  it  shall  be  law- 
ful "  for  any  one  who  feels  himself  aggrieved 
by  an  order  of  refusal  passed  by  the  Regis- 
trar of  Deeds,  to  go  up  to  the  District  Judge 
to  secure  the  registration  of  any  document 
in  which  he  is  interested  ;  and  it  further 
provides  that  the  District  Judge  "  may,  if  he 
thinks  proper,"  order  the  deed  to  be  regis- 
tered, provided  he  is  satisfied  that  the  party 
complaining  before  him  had  done  everything 
that  he  himself  was  required  by  the  law  to 
do  in  order  to  register  the  deed.  It  is  clear 
that  this  Section  leaves  it  to  the  discretion 
of  the  party  aggrieved  by  the  order  of  the 
Registrar,  to  go  up  to  the  District  Judge,  if 
he  chooses ;  and  it  also  leaves  it  to  the  dis- 
cretion of  the  District  Judge  to  order  the 
registration  of  the  deed,  "  if  he  thinks  pro- 
per." I  think,  therefore,  that  the  plaint- 
ifiE  was  not  bound  to  go  up  to  the  District 
Judge,  and  to  invoke  the  discretion  of  that 
officer  to  protect  him  against  the  fraud  of 
the  defendants.  At  any  rate,  it  is  clear  that 
the  plaintiff  in  this  case  is  willing  to  show^ 
what  he  would  have  been  required  by  the 
District  Judge  to  show,  namely,  that  he 
himself  has  done  everything  that  he  was 
"  required'*  by  the  law  to  do  in  order  to 
secure  the  registration  of  his  deed ;  and  I  am 
bj  no  means  prepared  to  admit  that  the 
remedy  prescribed  by  Section  84  was  the 
only  remedy  available  to  him.  To  invoke 
the  assistance  of  the  District  Judge  under 
the  provisions  of  that  Section  does  not  and 
cannot  entitle  the  defendants  to  benefit  by 
their  own  fraud ;  nor  do  I  think  that  the 
object  of  the  Legislature  in  making  those 
provisions  was  to  deprive  the  ordinary 
Civil  Courts  of  the  jurisdiction  which  is 
vested  in  them  by  Section  i.  Act  Vlll. 
of  1859.  The  Legislature  itself  has  not 
said  «o;  and  in  the  absence  of  an  express 
legislative  enactment,  we  cannot  decline 
to  exercise  that  jurisdiction  which  we  are 
bound  to  exercise  under  Section  i,  Act  VIIL 
of  1859,  and  in  a  case  of  fraud. 

Suppose,  for  instance,  that  the  defend- 
ants in  this  case,  after  having  sold  the 
property  in  dispute  to  the  plaintiff,  and 
having  received  from  him  the  full  amount 
of  the  purchase-money,  had  kept  him  in 
confinement  until  the  period  prescribed  by 
Act  XX.  of  1866  for  presenting  documents 
for  registration  before  the  Registrar  of 
Deeds  had  expired.  The j  District  Judge 
could  not  have  afforded  any  relief  in  such 
a  case,  for,  before  that  officer  could  ex- 
ercise   the    discretion    vested    in    him    by 
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'  Section  8,  the  plaintiff  would  be  bound  to 
show  that  he  had  done  evei^'thing  that  h^ 
was  required  by  the  law  to  do  in  order  to 
secure  the  registration  of  his  deed.  Can 
it  be  said  that  the  plaintiff  would  go  without 
a  remedy — and  remedy  there  would  be  none, 
not  even  in  the  shape  of  damages,  if  the 
plaintiff  is  to  be  prevented  from  proving  his 
purchase  either  by  the  unregistered  bill  of 
sale  in  question,  or  by  secondary  evidence 
of  the  transaction  to  which  it  relates?  I 
think,  therefore,  that  the  provisions  of  the 
Registration  Act  are  wholly  inapplicable  to 
a  case  of  fraud  like  the  present. 

Suppose,  again,  that  the  plaintiff  had  gone 
to  the  District  Judge  under  the  provisions 
of  the  Section  in  question,  and  the  District 
Judge  had  refused  to  exercise  his  discretion 
in  his  favor.  What  would  have  been  the 
remedy  of  the  plaintiff  in  such  a  case? 
Section  49,  Act  XX.  of  1866,  would  have  then 
stood  in  his  way  just  as  much  as  it  does  in 
the  present  case. 

In  conclusion,  I  have  but  one  remark  to 
make.  It  has  been  said  that  this  is  a  suit 
merely  for  the  declaration  of  title,  and  that 
the  Court  ought  not  to  exercise  its  discretion 
in  passing  a  mere  declaratory  decree  when  it 
sees  that  the  main  document  upon  which  the 
plaintiff  relies  has  not  been  registered  as 
required  by  law.  I  think,  however,  that,  if 
the  allegations  of  the  plaintiff  are  correct, 
there  can  be  no  doubt  that  a  thick  cloud  has 
been  cast  upon  his  title  by  the  gross  fraud  of 
his  adversaries,  and  that  it  is  absolutely  ne- 
cessary for  the  protection  of  that  title  that 
this  cloud  should  be  removed,  as  far  as  possi- 
ble, by  making  a  binding  declaration  of  right 
between  him  and  the  defendants.  The 
claims  of  third  parties  deriving  through  the 
defendants  will  be  determined  upon  their 
own  equities;  but  the  possible  existence  of 
such  claims  is  not,  in  my  opinion,  a  sufi^cient 
ground  to  bar  the  maintenance  of  the  present 
action.  As  between  the  parties  to  this  litiga- 
tion, there  can  be  no  doubt  that,  under  the 
circumstances  stated,  a  binding  declaration 
of  right  is  absolutely  required  by  the  ends 
of  justice. 

Macpherson,  J» — The  question  which,  as 
I  understand  it,  we  have  to  answer  is  whc-* 
ther  the  plaintiff,  who  sues  for  a  declaration 
of  his  title  to  the  land  which  is  the  subject 
of  this  suit,  can  give  parol  evidence  of  the 
contract  under  which  he  alleges  he  acquired 
that  title ;  the  contract  having  been  reduced 
to  writing  in  the  form  of  a  kobala,  or  deed 
of  sale,  executed  by  the  defendant,  but  not 
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having  been  registered,  owing  to  fraud  on 
the  part  of  the  defendant.  The  fraud 
Alleged  (and  for  the  purpose  of  the  argument 
I  assume  it  to  be  truly  alleged)  is,  that  the 
defendant,  having  received  the  purchase- 
i2oney,  and  having  executed  the  deed  of  sale, 
afterwards  induced  the  Registrar  to  refuse 
to  register  the  deed  upon  the  ground  (which 
was  false  in  fact)  that  the  deed  did  not 
contain  a  certain  clause  which  the  plaintiff 
had  undertaken  to  put  in  it,  and  that  he 
had  not  received  the  whole  of  the  consider- 
ation-money. 

The  question  is  not  whether  a  suit  for 
specific  performance  of  a  contract  to  register 
a  bill  of  sale  will  lie,  or  whether  an  action 
for  damages  for  breach  of  contract  (in  not 
giving  the  plaintiff  a  registered  deed  of 
conveyance)  will  lie.  If  that  were  the  ques- 
tion, I  should  probably  reply  that  a  suit  for 
damages  or  a  suit  for  specific  performance 
would  lie  as  against  the  vendor,  although 
not  as  against  the  Registrar.  The  passage 
just  now  cited  from  Story's  Equity  Juris- 
prudence (Volume  II.,  page  92,  6th  Edition) 
by  Mr.  Justice  Dwarkanath  Mitter  shows 
that  a  suit  for  specific  performance  will  lie. 
I  agree  with  the  Judges  of  the  High  Court 
at  Agra,  who,  in  delivering  judgment  in  a 
case  which'  was  heard  by  a  Full  Bench 
(page  148  of  Volume  I.  of  the  Full  Bench  deci- 
sions of  that  Court),  said  :  ''  It  appears  to  us 
"that  the  Aft  (XVI.  of  1864)  contained 
"  nothing  to  limit  or  affect  the  right  confer- 
*'  red  by  law  on  a  purchaser  to  enforce  spe- 
"  cific  performance  of  the  contract  of  sale, 
"and  that  the  Code  of  Civil  Procedure  in 
"the  Sections  relating  to  decrees  and  the 
"execution  of  decrees  has  made  sufficient 
"  provision  for  compelling  a  complete  per- 
"  formance  of  the  contract,  whether  by 
"execution  of  a  conveyance,  or  by  its  re- 
"  gistraiion,  or  otherwise."  The  question 
before  the  Agra  Court  was  one  arising  out 
of  Aft  XVI.  of  1864;  but  the  remarks  of 
the  Court  are  applicable  to  the  present  case, 
because  the  general  terms  in  which  an  un- 
registered instrument  is  in  that  Aft  declared 
not  to  be  receivable  in  evidence  are  very 
similar  to  the  terms  used  in  Act  XX.  of 
1866. 

I  return  to  the  point  immediately  before 
me,  whether  parol  evidence  can  be  received 
to  prove  the  plaintiff's  contract.  I  have  no 
hesitation  in  saying  that  it  cannot.  It  is 
an  undoubted  rule  of  our  Courts  that,  when 
a  contract  has  been  reduced  to  writing,  the 
contract  can  be  proved  only  by  the  writing 


itself,  and  parol  evidence  of  the  coatents  of 
the  written  instrument  cannot  be  given,  ex- 
cept in  certain  special  instances  in  which  the 
writing  is  not  forthcoming,  and  therelioR 
cannot  be  produced. 

It  has  been  contended  for  the  plaintiff  Hbm 
the  defendant  ought  not  to  be  permitted  to 
benefit  by  his  own  fraud,  and  therefore 
ought  not  to  be  allowed  to  plead  that  ofi! 
evidence  is  inadmissible.  Fully  adzninii^ 
the  sotmdness  of  the  general  proposition  that 
a  man  ought  not  to  be  allowed  to  beoei: 
by  his  own  fraud,  it  appears  to  me  that  that 
proposition  is  wholly  foreign  to  the  present 
question,  which  is,  not  whether  the  defendant 
is  entitled  to  benefit  by  his  own  fraud,  bm 
whether  the  plaintiff  can  evade  the  provisions 
of  the  Registration  Act,  and  can  be  allowed, 
in  breach  of  one  of  our  most  elementifj 
rules,  to  give  secondary  or  parol  evidence 
of  the  contents  of  an  instrument  which  the 
Registration  Act  (Section  49)  has  declared 
expressly  shall  not  be  received  in  e\'idence 
or  acted  on  by  any  Court  of  Justice,  It 
is  admitted  that  the  unregistered  instrmnent 
itself  cannot  be  received  in  evidence :  vet  to 
reject  it  because  unregistered  is  to  allow  the 
defendant  to  benefit  by  his  own  wrong  just 
as  much  as  the  refusing  to  admit  secondary 
evidence  of  the  contents  of  the  deed  allows 
him  to  do  so. 

On  this  subject  of  fraud,  reference  has  been 
made  to  the  judgment  of  the  Pri\7  Coasdl 
in  the  case  of  Sreenauth  Bhuttacharjee  cf. 
Ram  Comul  Gangooly  (10  Moore's  Ind.  Ap., 
page  220).  But  that  judgment  really  has 
no  bearing  on  the  present  case;  for  al- 
though their  Lordships  $ay  that  "  it  codd 
*'  not  be  intended  by  this  Act  (XIX.  of  i€43) 
"that  a  deed  which  was  tainted  by  fzaod, 
"  though  in  other  respects  genuine,  should  be 
"placed  on  the  same  footing  as  an  honest 
"  bond-fide  deed  '* — the  only  thing  that  their 
Lordships  had  to  decide,  so  far  as  this  part 
of  the  case  was  concerned,  and  the  odIj 
thing  that  they  did,  in  fact,  decide,  was  that, 
''  at  all  events,  a  registered  deed  cannot  be 
**  deprived  of  the  priority  given  by  the  Act, 
"  unless  it  be  boin  alleged  and  proved  that 
*'  there  was  fraud  on  the  part  of  the  grantee." 
The  question  under  consideration  there  dif* 
fers  widely  from  that  which  we  have  to  ded 
with. 

The  object  of  the  present  Registiatkm 
Act,  XX.  of  1866,  is  to  force  people  to  re- 
gister deeds  ofS  certain  class;  and  as  the 
most  effectual  mode  of  compelling  registia- 
tion,  the  49th  Section  enacts  that  "no  instni* 
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ment ''  (the  registration  of  which  is  compul- 
sory) ^'  shall  be  received  in  evidence  in  any 
"civil  proceeding  in  any  Court,  or  shall  be 
"  acted  on  by  any  public  servant  as  defined 
''  in  the  Indian  Penal  Code,  or  shall  a£Fect 
**  any  property  comprised  therein,  unless, 
"it  shall  have  been  registered  .in  accord- 
"ance  with  the  provisions  of  this  Act." 
The  question  is  whether,  because  the  de- 
fendant has  behaved  dishonestly,  and  is 
attempting  to  cheat  the  plaintiff,  the  latter 
can  evade  the  express  language  of  the  Act 
by  giving  secondary  evidence  of  an  instru- 
ment which  ought  to  have  been  registered 
before  he  paid  his  purchase- money,  and 
which  the  law  says  shall  not  be  received  in 
evidence  because  it  is  not  registered.  It 
has  been  argued  that  in  this  country  people 
in  making  a  contract  usually  enter,  first,  in- 
to a  verbal  contract  whether  they  eventual- 
ly put  it  in  writing  or  not,  and  therefore  that, 
though  there  is  this  unregistered  kobala  in 
existence,  the  plaintiff  may  ignore  it,  and 
fall  back  upon  the  original  verbal  agree- 
ment. In  every  country,  and  just  as  much 
in  England  as  in  India,  certain  negotiations 
almost  invariably  take  place  before  a  con- 
tract is  reduced  to  writing;  and  in  every 
country  it  is  usual  that  the  terms  of  the  con- 
tract should,  with  more  or  less  accuracy,  be 
agreed  on  verbally  before  the  written  instru- 
ment embodying  them  is  prepared.  I  am 
not  aware  that  any  difference  whatsoever 
exists  between  natives  of  this  country  and 
natives  of  any  other  country,  as  regards  con- 
tracts which  have  been  entered  into  verbal- 
ly^ and  are  afterwards  put  in  writing.  When 
a  contract  has  once  been  put  in  writing  and 
signed  by  the  parties,  the  written  instru- 
ment contains,  and  is  the  only  evidence  of 
the  contract,  and  the  parties  cannot  give  it 
the  go-by  and  fall  back  upon  the  original 
verbsd  agreement.  It  may  be  that  in  India 
a  title  to  land  may  be  passed  without 
writing.  But  once  the  sale  or  convey- 
tnce  has  been  embodied  in  a  written  in- 
ftrument,  that  instrument,  and  that  instru- 
ment alone,  contains  the  contract  between 
the  parties. 

The  question  has  been  before  me  on  se- 
veral occasions,  and  the  more  I  consider  it 
the  more  I  am  confirmed  in  the  opinion 
which  I  have  now  expressed,  and  which  I 
first  expressed  in  the  case  of  Monimohenee 
Dossee,  reported  in  7  W.  R ,  p.  112.  The 
point  really  involved  is  -Whether  or  not 
the  Courts,  by  admitting  parol  evMence  of 
unregistered  deeds,  are  to  assist  parties  in 


Ignoring  and  evading  the  provisions  of  the 
Registration  Act. 

I  attach  no  weight  to  the  argument  whicfl 
has  been  pressed  upon  us,  based  on  the  sup- 
posed hardship  of  the  case  of  a  bond-fide 
purchaser,  who,  having  paid  his  money,  gets 
no  return  for  it  by  reason  of  the  vendor  frau- 
dulently preventing  registration.  A  pur- 
chaser has  only  himself  to  blame  if  he  parts 
with  his  purchase-money  until  he  has  secured 
the  registration  of  his  conveyance.  And 
when  obstacles  are  improperly  thrown  in  the 
way  of  registration,  the  Act  in  its  82nd,  83rd, 
and  84th  Sections  gives  the  simple  and  speedy 
means  of  removing  these  obstacles.  In  the 
case  now  before  us,  the  plaintiff's  proper 
course  was  to  proceed  under  these  Sections. 
Not  having  availed  himself  of  the  remedy 
given  him  by  the  Act,  I  fail  to  see  any  spe- 
cial hardship  in  his  being  now  told  he  is 
not  entitled  to  that  particular  kind  of  remedy 
which  he  seeks  in  this  suit. 

On  the  whole,  I  think  that  as  the  Act  ex- 
pressly declares  that  a  deed,  such  as  is  the 
plaintiff's  kobala,  shall  not,  if  unregistered, 
be  received  in  evidence,  secondary  evidence 
of  its  contents  cannot  be  received. 

Jackson,  y, —  There  is  always  considerable 
difficulty  in  answering  a  question  which  is 
not  very  distinctly  put ;  and  it  appears  to  me 
that,  in  the  present  case,  it  is  not  quite  cer- 
tain what  the  question  is  which  we  have  to 
answer;  but  I  will  assume  that  the  ques- 
tion before  us  is  whether,  supposing  the 
facts  alleged  in  the  plaint  be  true,  plaintiff 
is  entitled  to  maintain  his  suit,  and  whether 
proofs  of  his  allegations  could  be  had  in  the 
Court  in  which  he  has  sued,  otherwise  than 
by  production  of  the  document  referred  to 
in  the  plaint. 

I  wish,  in  the  first  place,  to  say  a  few 
words  upon  the  question  of  fraud,  which  it 
seems  to  me  has  introduced  a  good  deal  of 
complication,  aud  which  has  very  much 
colored  the  argument  on  both  sides.  Under 
the  old  law  of  limitation,  in  which  plaintififs 
derived  certain  advantages  as  to  the  time  of 
bringing  their  suits  on  proof  of  violence  or 
fraud  on  the  part  of  their  adversaries,  it  was 
a  very  common  allegation  made  by  plaint- 
iffs that  they  had  been  unable  to  bring  their^ 
suit  earlier  on  account  of  violence  and  fraud* 
on  the  part  of  the  defendants ;  and  such  alle- 
gations were  not  proved  nearly  so  often 
as  they  were  made.  In  the  present  day, 
owing  to  the  existence  of  Courts  with 
limited  jurisdictions  and  the  cognizance  of 
particular  suits  being   restricted  to  special 
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tribanals,  parties  often  find  it  advisable  to 
recite  in  their  plaints  that  fraud  has  been 
dbmmitted,  such  recitals  being  considered 
necessary  with  a  view  to   have  their  case 


He  says  that,  by  reason  of  the  objections 
advanced  by  the  defendant,  which  prevented 
the  registration  of  the  document  which  had 
been  executed,  injury  had  been  done  to  his 


entertained    by    the    regular    Civil     Courts  |  rights.     He  does  not  ask  to  obtain  possessaoa 
wlfich   might  otherwise   have   doubts  as  to 
their  competency  to  entertain  them. 

The   allegation   of  fraud   in  the   present 
case   is  probably  an  allegation  of  this  na- 
ture,  and  was,   it  seems  to   me,   intended 
to  win  the  ear  of  the  Court,  and  to  have 
the    suit    entertained.    The    allegation     is 
that  defendant  agreed   to  sell  to  plaintiff; 
that  the  sale  was  intended  to  operate  as  an 
out-and-out  sale;  that  he  received  the  con- 
sideration-money ;  that  he  executed  the  deed, 
and  agreed  to  have  it  registered ;  that,  when 
defendant  appeared  before  the  Registrar  of 
Deeds,  he  denied  that  he  received  the  consi- 
deration-money in  full,  and  that  the  transac- 
tion was  not  a  sale,  but  a  mortgage ;  that  the 
Registrar  thereupon  refused  to  register,  and 
returned  the  deed  to  the  defendant.     Now, 
it  is  true  that  no  question  as  to  the  payment 
of    the    consideration-money  in  full   could 
have  arisen  in  this  case  without  there  being 
fraud  on  one  side  or  the  other ;  but  that  is 
not  what  influenced  the  Registrar.     What 
he  considered  was  the  defendant's  denial  that 
the  document  had  been  drawn  up  in  conform- 
ity with  the  intention  of  the  parties. 

It  seems  to  me  that  this  question  might 
very  well  arise  between  the  parties  without 
any  fraud  on  either  side.  The  parties,  no 
doubt,  knew  generally  what  they  agreed  to, 
but  there  might  be  some  misunderstanding 
between  persons  not  having  either  legal  or 
much  general  education  in  attempting  to 
reduce  to  writing  an  agreement  not  of  the 
most  simple  character. 

The  parties  could  not  resort  to  skilled 
persons  to  draft  the  agreement,  partly  be- 
cause such  assistance  is  not  easily  obtained 
in  the  Mofussil,  and  partly  because  the  land 
in  question  is  not  of  great  value.  A  difference 
between  them  having  arisen,  the  vendee, 
wishing  to  obtain  registration,  comes  to  the 
Civil  Court  to  compel  the  vendor  to  carry 
but  what  he  considers  was  the  transaction 
agreed  upon ;  and  in  order  to  get  the  Civil 
Court  to  entertain  his  suit,  he  tiiinks  it  right 
'and  to  his  advantage  to  make  a  distinct 
allegation  of  fraud. 

It  appears  to  me  upon  the  main  question 
that  it  was  not  the  intention  of  the  Legisla- 
ture that  suits  should  be  entertained  by 
the  Civil  Courts  for  the  purpose  of  doing 
that   which  the  plaintiff  seeks  in  his  plaint. 


of  the  land,  but  that  the  -Court  will  set 
the  fraudulent  objections  of  defendant,  and 
ascertain  the  plaintiff's  rights  so  as  lo  declaie 
an  out-and-out  purchase  by  him  of  the  lands 
in  dispute. 

It  appears  to  me  that  such  a  suit  for  de* 
claration  of  title  cannot  be  maintained  other- 
wise than  on  proof  of  the  specific  title  relied 
on,  and  that  the  remedy  for  the  plaintiff  hoe 
lay  in  the  appropriate  proceeding  to  enforce 
registration  of  his  deed. 

Section  84  of  the  Registration  Act  pro- 
vides the  way  by  which  persons  desirous 
of  enforcing  registration  of  documents  are  to 
proceed. 

As  to  the  other  question,  whether  plaintiff 
can   give  other  evidence    to    establish    bis 
right  to  have  the  deed  registered,  I  am  of 
opinion  that  he  cannot  be  so  permitted.     It 
has  been  suggested  that  the  plaintiff  did  not 
claim   to   hold   the   land   solely   under   the 
written   document.      1   am   not  aware  how 
any  person  could  be  entitled  to  the  same 
land  partly  on  a  written  contract  and  partly 
by  verbal  agreement ;  and  in  this  suit,  where 
plaintiff  sets  out  that  defendant  executed  a 
kohala  to  him  on  a  certain  date,  he  shows 
that  the  land  could  not  have  been  previously 
conveyed   by  parol  agreement,  because,   ti 
the  land  was  conveyed  by  the  parol  agree- 
ment, then  there  was  nothing  left  to  seiL 
In   the   case   of   a  parol  contract,  which  it 
was  agreed  should  be  reduced  to  writing,  if 
the  parol  agreement  passed  the  land,  then, 
if  the  defendant  refused  to  reduce  it  to  vrit- 
ing,  I  can  understand  that  a  suit  for  damages 
by  the  purchaser  might  lie  on  the  giound 
that    he    had    been    endamaged    by    such 
refusal. 


-J 


It  has  been  said  that  the  document  in  this 
case  comes  within  the  exception  to  the  ordi- 
nar)'  rule  as  to  secondary  evidence,  becaose 
it  was  not  producible  in  Court.     The  fact  is 
that   it  was  producible.     Setting  aside  the 
peculiar  circumstance  in  this  case,  that  the 
Registrar  returned  the  document  to  the  de* 
fendant,    the  possession  of   the   docnmeitf 
would  be  always  with  the  plaintiff-purchaser, 
and  it  would  be  producible ;  but  under  Sec* 
tion  46  of  the  Kct,  it  would  not  be  recdr- 
able  in  evidence,  which  is  quite  a  differe&t 
ih  ing. 
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It  appears  to  me  that  there  was  a  plain 
course  open  to  the  plaintiff  to  go  to  the  Civil 
Coarjt,  and  to  enforce  the  registration  of  the 
deed,  and  so  make  it-  receivable  in  evidence  ; 
and  then,  having  done  so,  he  might  come  and 
sue  upon  the  deed  so  registered.  But  the 
present  suit  ought  not  to  have  been  enter- 
tained by  the  Civil  Court,  and  was,  I  think, 
rightly  dismissed. 

Bqyieyy  J. — This  case  has  been  referred 
to  a  Full  Bench  by  Mr.  Justice  Kemp  and 
Mr.  Justice  Elphinstone  Jackson. 

Mr.  Justice  P^lphinstone  Jackson  would 
remand  the  case  to  the  first  Court  with  a 
view  that  the  plaint  might  be  amended  to 
one  "  to  enforce  the  contract^  and  to  have  it 
registered  y 

Mr.  Justice  Kemp  would  dismiss  the 
special  appeal  on  the  ground  that  secondary 
evidence  of  the  deed  of  sale  was  not  ad- 
missible; but  that  learned  Judge  observed 
that  this  view  was  opposed  to  the  decisions 
of' this  Court,  which  he  cited. 

The  plaint  shows  that  the  suit  is  clearly 
based  on  the  deed  of  sale  of  20th  Srabun 
1273,  the  registration  of  which,  under  Act 
XX.  of  1866,  was  sought  by  plaintiff,  and 
was  refused  by  the  Registrar  on  the  objec- 
tion of  the  defendant.  There  are  in  the 
plaint  some  preliminary  allegations  as  to 
the  agreement  to  sell,  and  as  to  the  receipt 
of  the  consideration-money;  but  this  is 
followed  by,  and  indeed  the  whole  case  really 
rests  on,  the  allegation  of  title  by  the  plaintiff 
on  the  fact  of  the  execution  of  the  deed 
of  absolute  sale.  The  plaint  then  sets  forth 
that,  on  plaintiff  presenting  that  deed  to  the 
Sub-Registrar  for  the  purpose  of  completing 
the  title  by  registration,  the  defendant  frau- 
dulently objected,  on  the  ground  that  the  deed 
did  not  express,  but  ought  to  have  expressed, 
certain  reservations  to  the  effect  that  the 
prdt)crl)t  would  be  returned  to  the  defendant 
on  re-payment  of  the  consideration- money. 
The  plaint  concludes  by  averring  that,  owing 
to  the  above-mentioned  objections  of  the 
defendant  and  consequent  non- registration,  a 
cloud  was  cast  on  the  plaintiff's  title  which 
he  wished  to  have  removed  by  a  declaration  of 
the  transaction  as  evidenced  by  the  deed 
heing  one  of  absolute  sale. 

After  the  long  judgments  given  by  my 
learned  colleagues,  I  would  only  briefly  re- 
mark that,  in  my  opinion.  Section  49,  A6t 
XX.  of  1866,  not  only  prevents  the  iiobala 
referred  to  in  this  case  frttm  being  received 
as  evidence  in  any  Civil  Couvt,  but  also 
from  having  any  effect  in  any  Court  on  any 


property.  The  case  in  the  Agra  High  Court, 
Full  Bench  Reports,  page  148,  and  that  in  7 
Weekly  Reporter,  page  112,  clearly  ai^d 
strongly  support  me. 

It  was,  in  my  view,  open  to  the  plain^Jff, 
when  the  Sub- Registrar  refused  to  register 
the  deed,  to  have  proceeded  according  to  Sec- 
tions 81  to  84  of  Act  XX.  of  1866.  Section 
84  allows  to  a  party  who  is  refused  regis- 
tration to  petition  the  District,  /.  e,,  Zillah 
Court,  and  to  proceed  as  laid  down  in  the 
law  referred  to.  The  remedy  therein  is  a 
full  and  easy  one  against  fraudulent  or  other 
objections  to  registration  by  an  opponent,^ 
and  so  far  obstructing  the  completeness  of 
a  title  by  preventing  registration. 

The  fourth  paragraph  of  Section  84  enacts 
that  "  the  Court  may,  if  it  shall  think  proper, 
"  order  such  Registrar,  or  Registrar-General, 
"  to  register  the  document,  or  to  direct  its 
"  registration  in  the  proper  manner,  and  he" 
(the  Registrar)  "  shall  thereupon  obey  such 
*'  order,  and  shall,  as  far  as  may  be  practicable, 
"  follow  the  procedure  prescribed  in  Sec- 
"  tions  66,  67,  and  68,  and  (provided  the 
"  documents  be  duly  presented  for  registra- 
**  tion  within  thirty  days  after  the  making 
"  of  such  order)  the  registration  pursuant 
**  to  such  order  shall  take  effect  as  if  the 
"  document  had  been  registered  when  it 
"  ivas  duly  presented  for  registration  to  the 
*'  officer  so  refusing  as  aforesaid'' 

if  the  plaintiff  had  so  obtained  an  order  for 
registration,  he  could  proceed  to  establish  his 
right  and  title  under  the  deed  of  sale  pro- 
pounded by  him. 

Supposing,  however,  that  he  had  not  got 
that  order,  I  am  far  from  holding  that  still 
the  plaintiff  might  not  have  a  remedy  in  a 
Civil  Court  if  he  sued  for  specific  perform- 
ance of  an  agreement  to  sell  and  to  execute 
a  conveyance,  and  to  register  the  same. 

As  to  the  plea  that  no  man  can  take  ad- 
vantage of  his  own  fraud,  I  do  not  think 
that  the  decisions  of  Her  Majesty's  Judicial 
Committee  of  the  Privy  Council,  cited  from 
Sutherland's  Privy  Council  Reports,  page 
600  and  page  635,  apply.  Those  were  gene- 
ral cases  of  the  recognition  of  the  above 
ordinary  rule  of  equity ;  but  this  is  a 
special  case  of  the  construction  of  the  Re- 
gistration Act,  XX.  of  1866,  Sections  81 
to  84,  and  the  procedure  open  to  plaintiff 
under  it. 

I  concur  with  Mr.  Justice  Kemp  in  holding 
that  in  this  suit  parol  evidence  to  prove  the 
deed  of  sale  of  20th  ^)rabun  1273  is  inad- 
missible. 

.    e 
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Peacock,  C.  y. — The  case  appears  to  me 
to  be  a  very  clear  one.  I  regret  very  much 
tl  differ  from  my  honorable  colleague  who 
first  delivered  judgment,  because  I  always 
consider  that  his  opinion  is  eniiiled  to  very 
grfat  weight.  But  I  am  forced  lo  form  my 
own  opinion  upon  the  subject,  and  I  have 
done  so  after  having  attentively  considered 
the  arguments  of  Counsel  and  the  Teasons 
which  have  been  urged  by  my  honorable 
colleague. 

It  is  not  for  me  to  show  that  the  Registrar 
of  Assurances  acted  discreetly  or  wisely  in 
refusing  to  register  the  document.  Nor  is 
it  for  me  to  prove  that  the  remedy  which  the 
Legislature  has  given  to  a  person  who  con- 
siders himself  injured  by  the  refusal  to  regis- 
ter a  document  is  the  most  expedient.  All 
that  I  have  to  do  is  to  ascertain  the  intention 
of  the  Legislature  by  the  ordinary  and  legal 
rules  of  interpretation,  and,  having  ascertain- 
ed what  that  intention  was,  to  carry  it  into 
effect. 

The  point  of  law  referred  to  this  Court  to 
be  determined  is,  as  was  pointed  out  by 
one  of  my  learned  colleagues,  not  very 
clearly  defined,  but  I  understand  that  the 
whole  appeal  is  referred  to  this  Bench  for  de- 
termination. The  appeal  is  a  special  appeal, 
and  involves  merely  quesions  of  law.  If 
the  Moonsiff  ought  lo  have  entered  into  the 
questions  of  tact,  the  ca^^e  would  have  lo  be 
remanded;  but  if,  assuming  all  the  facts 
stated  to"  be  true,  the  plaintiff  is  not  entitled 
to  relief,  then,  wiihoui  further  enquiry,  his 
suit  ought  to  be  dismissed. 

1  do  not  concur  wiih  Mr.  Justice  Elphin- 
stone  Jackson  that  the  case  might  be  sent 
back  to  the  Moonsiff  to  amend  the  plaint. 
Mr.  Justice  Elphinstone  Jackson  says  :  '*  I 
"  would  remand  this  case  to  the  first  Court  to 
"  require  the  plaintiff  to  amend  his  plaint 
"  by  adding  words  to  that  effect,  thai  is,  to 
**  enforce  registration,  and  then  to  proceed  to 
"  try  the  suit." 

I  differ  from  my  honorable  colleague  for 
two  reasons  '.first,  because  a  Court  of  justice 
has  no  right  to  require  a  man  to  ask  for 
more  than  he  thinks  fit  to  ask  for.  The 
plaintiff  asks  for  relief  by  enforcement  of  the 
contract  without  registration.  We  might, 
if  the  law  allowed  us,  hold  that  the  plaintiff 
is  entitled  to  relief  without  registration, 
but  we  have  no  right  to  tell  him  to  ask  for 
registration. 

In  the  next  place,  it  appears  to  me  that  the 
Moonsiff  would  not  have  authority  in  this 
suit,  even  if  the  plaint  were  amended,  to  re- 


quire the  registering*  officer  to  registtr. 
The  registering  officer  is  no  party  to  Uus 
suit,  and  I  think  the  Moonsiff  had  no  povtr 
to  order  him  to  register  the  deed.  But  even 
if  he  should  order  the  registeriog  officer  to 
register  the  document,  he  would  have  no 
power  to  enforce  the  contract  before  regis- 
tration. 

Section  49  of  the  Registration  Act  sars 
that  no  instrument  required  by  Section  17  to 
be  registered  (and  this  is  one  of  that  oatore) 
shall  be  received  in  evidence  in  any  dvil 
proceeding  in  any  Court,  or  shall  be  acted  oo 
by  any  public  servant,  or  affect  any  propenr 
comprised  therein,  unless  it  shall  have  beea 
registered.  Section  S2  renders  an  unr^i»- 
tered  document  admissible  in  evidence  on  the 
presentation  and  hearing  of  a  petition  of  ap- 
peal against  an  order  refusing  registrati<Bi, 
but  not  in  a  suit  to  compel  registratioiL 
The  Moonsiff 's  order  to  register  woald  not 
amount  to  registration,  and  if  he  should  or- 
der the  deed  to  be  registered,  he  coald  not 
act  upon  the  document,  or  give  effect  to  it  as 
regards  the  property  comprised  therein,  until 
his  order  for  registration  should  have  been 
complied  with. 

There  is  considerable  force  in  the  argu- 
ment ihat,  unless  the  ordinary  Courts  of  Ja- 
dicaiure   have   power   to  order  registfatioo, 
and    to    give   relief  in   the   same   sait«    or* 
in  the  case  of  a  refusal  without  good  cause. 
can  give  effect  to  the  document  without  re- 
gistration, a  party  would  be  driven  to  what 
may  be  called  two  suits  in  order  to  obtain  full 
relief.    If  he  is  to  adopt  the  course  of  appeal 
pointed  out  in  the  Ad,  he  must  apply  to  the 
Judge  to  enforce  his  right  to  have  the  doca- 
ment  registered.     In  the  proceeding  before 
the  District  |udge,  all  that  can  be  obtained 
is  an  order  to  register.     The  applicant  can- 
not obtain  an  order  for  enforcing  the  docu- 
ment.    He  may  be  in  a  worse  position  tban 
ihe  plaintiff  in  this  suit.     He  may  not,  even 
in  the  case  of  a  conveyance,  have  got  posses-  , 
sion  of  the  property  conveyed.      When  he 
has   established    by   means   of  the  process 
pointed  out  by  the  Ad  that  he  is  entitled 
to  register,  and  obtains  an  order  for  registra- 
tion, he  must  then,  in  case  of  refusal  on  the 
part  of  the  grantor,  go  to  the  Civil  Coun 
which  has  jurisdiction  over  the  matter,  to  get 
the  deed  enforced.     He  is  to  pay  only  8  an- 
nas for  stamp-duty  upon  his  application  to 
the  Judge  of  the  district  to  enforce  regis- 
tration ;  but  he  nuist  go  to  the  regular  Court 
with  a  plaint  upon  the  usual  starop-dmj  to 
obtain  full*relief.     I  have  considered  whe- 
ther, for  the  purpose  of  avoiding  this  two- 
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fold  .proceeding,  we  might  rot  possibly  put 
such  a  construction  upon  the  Ad  as  Mr. 
Justice  Elphinstone  Jackson  seems  to  have 
done,  by  holding  that,  in  the  case  of  an  un- 
authorized refusal  to  register,  one  suit  might 
be  maintained  to  compel  registration,  and  to 
enforce  the  document.  But  the  words  of  the 
Aft  appear  to  me  to  be  too  strong  to  allow 
as  to  put  that  construction  upon  it^  I  con- 
sider that  the  conclusion  at  which  Mr.  Jus- 
tice Kemp  arrived  was  the  correct  one. 

The  suit  is  in  substance  for  a  declaration 
of  right  under  Section  15  of  A6t  VIII.  of 
1859.  It  has  been  held  that  it  is  not  in 
every  case  that  a  Court  is  bound  to  give  a 
declaration  of  right,  or  that  it  would  be  proper 
to  do  so.  The  plaintiff  says  thai  the  vendor 
(the  defendant)  sold  this  property  to  him  ;  that 
he  received  the  purchase- money  ;  that  he  put 
the  plaintiff  into  possession;  and  that  he 
executed  the  deed.  Assuming  for  the  pre- 
sent purpose  that,  before  the  deed  was  exe- 
cuted, there  was  a  distinct  verbal  sale  of  the 
property  which,  between  these  parties,  there 
being  no  Statute  of  Frauds,  would  have  oper- 
ated as  a  transfer  of  title  if  no  deed  had  been 
executed,  I  am  of  opinion  that,  when  the 
transactioi^  was  completed  by  the  execution 
of  a  deed,  the  parties  must  be  considered 
to  have  intended  that  the  verbal  sale  was 
not  to  be  the  operative  one,  or  the  conclusion 
of  the  transaction  between  them. 

1  agree  with  the  remark  of  the  Division 
Bench  in  case  No.  1250  of  1866,  reported 
in  page  112  of  Volume  7  of  the  Weekly 
Reporter  :  *'  Where  a  party  comes  into  Court 
"  resting  his  claim  on  a  written  title  which 
*'  the  law  requires  to  be  registered,  he  can- 
"  not,  when  he  has  failed  to  register,  and  is 
"  in  consequence  unable  to  use  his  title- 
'*  deed,  turn  round  and  say  I  can  prove  my 
**  title  by  secondary  evidence."  But  the 
plaintiff  in  this  case  wants  something  more. 
He  is  not  satisfied  to  let  his  contra^  rest 
on  the  verbal  contrad  and  possession.  He 
tells  the  Court  that  a  deed  was  executed  ; 
that  he  was  entitled  to  have  that  deed  regis- 
tered ;  that  the  defendant  went  before  the 
Registrar  and  fraudulently  stated  that  the 
deed  was  not  intended  to  operate  as  a  bill 
of  sale,  but  merely  as  a  mortgage ;  that  the 
Registrar  consequently  refused  to  register 
the  deed  ;  that  the  declaration  of  the  defend- 
ant and  the  refusal  of  the  Re,:^istrar  have 
cast  a  cloud  over  his  title,  which  he  asks 
the  Court  to  dispel  by  declaring  that,  look- 
ing to  the  whole  of  the  transaction  between 
the  parties,  he  is  entitled  absolutely  to  the 
lands. 


It  appears  to  me  that,  independently  of 
other  considerations,  we  ought  not,  unless 
we  can  say  that  the  deed  operated  and  in- 
tended to  operate  as  an  absolute  sale,  to  de- 
clare upon  the  faith  of  that  deed  that  ^he 
plaintiff  had  a  title. 

If  the  parties  did  enter  into  a  complete 
contract  of  sale  before  ihe  deed,  our  decree 
will  place  them  in  a  very  different  position 
from  that  in  which  they  would  have  been 
if  tt)ey  had  relied  upon  that  verbal  contract 
alone. 

By  Section  48  of  the  Registration  Act,  it  is 
enacted  *'  that  all  instruments  duly  registered 
"  under  this  Act,  and  relating  to  any  move- 
"  able  or  immoveable  property,  shall  take 
*'  effect  against  any  oral  agreement  or  de- 
"  claraiion  relating  to  the  same  property." 

Now,  putting  the  deed  out  of  the  question, 
if  the  defendant,  after  he  had  sold  by  oral 
contract,  had  the  next  day  sold  by  deed  of 
sale  to  a  bond-fide  purchaser  who  had  no 
notice  of  the  plaintiff's  contract,  and  such 
purchaser  had  got  his  deed  registered,  he 
would  have  taken  priority  over  the  verbal 
contract.  So  also,  if  we  admit,  for  the  sake 
of  argument,  that  the  deed  was  executed  and 
ought  to  have  been  registered,  but  was  not  re- 
gistered ;  if  the  defendant,  notwithstanding 
that  deed,  had  sold  to  a  bond-fide  purchaser, 
and  the  purchaser  was  ignorant  both  of  the 
verbal  contract  and  of  the  unregistered  deed, 
he  would  have  priority  under  Section  50, 
which  enacts  that  "every  instrument  of  the 
**  kinds  mentioned  in  Clauses  i,  2,  and  3  of 
••*  Section  18"  (and  this  is  one  of  them)  "  shall, 
"  if  duly  registered,  take  effect,  as  regards 
"  the  properly  comprised  therein,  against 
"  every  unregistered  instrument  relating  to 
"  the  same  property,  whether  such  other 
**  instrument  be  of  the  same  nature  as  the 
**  registered  instrument  or  not." 

It  would  have  been  useless  as  against  the 
second  bond-fide  purchaser,  who  knew 
nothing  of  this  deed,  for  the  plaintiff  to 
allege  and  prove  that  he  could  not  re- 
gister it  on  account  of  the  fraud  of  the 
defendants.  There  would  have  been  the 
plaintiff  claiming,  under  a  verbal  contract,  an 
unregistered  deed,  and  a  bond-fide  purchaser 
ignorant  of  the  verbal  contract  and  of  th« 
unregistered  deed,  claiming  under  a  regis- 
tered deed,  and  there  could  be  no  rule  of 
equity  which  could  give  the  former  preference 
over  the  latter. 

Memoranda  of  decrees  are  by  Section  4 1 
to  be  sent  in  to  the  Registration  Office ;  and 
if  we  were  to  declare  to-day  that  plaintiff 
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has  a  right  to  the  land  either  by  virtue  of 
the  verbal  contract  or  by  virtue  of  the  un- 
registered deed,  that  decree  of  ours  would 
have  to  be  registered,  and  the  decree  would 
neither  be  an  oral  agreement  under  Section 
48,  nor  an  instrument  under  Section  40.  By 
the  interpretation  clause  of  ihe  Registration 
Act,  it  is  said  that  the  word  instrument  is 
not  to  include  a  will  or  an  authority  to  adopt. 
A  decree  of  this  Court  is  not  an  instrument 
within  the  meaning  of  the  Registration  Act ; 
and  if  we  were  to  make  a  decree  declaring 
that,  by  virtue  of  an  oral  contract  of  sale, 
independently  of  the  unregistered  deed,  the 
plaintiff  gained  a  title,  and  the  defendant 
should  sell  the  estate  to-morrow  to  a  bond- 
fide  purchaser  who  has  no  knowledge  what- 
ever of  any  part  of  the  transaction  or  even 
of  this  litigation,  the  decree  would  take 
priority  over  a  subsequent  purchaser  without 
notice. 

It  appears  to  me  that  we  should  frustrate 
the  object  which  the  Legislature  had  in 
enacting  Section  48  if  we  were  to  declare 
a  right  upon  a  mere  verbal  contract,  and  thus 
give  it  an  effect  of  which  the  Legislature 
intended  to  deprive  it. 

We  cannot  decide  whether  the  deed  was  in- 
tended to  operate  as  a  bill  of  sale  or  not,  unless 
we  receive  it  in  evidence ;  nor  can  we  declare 
that  it  operated  as  a  bill  of  sale  without  acting 
upon  it,  and  giving  effect  to  it  as  regards  the 
property  comprised  therein,  which,  so  long 
as  it  remains  unregistered,  would  be  con- 
trary to  the  express  terms  of  Section  49. 

Two  cases  were  referred  to  by  my  honor-- 
able  colleague.  The  first  is  that  of  Sree- 
nauth  Bhuttacharjee  vs.  Ram  Comul  Gan- 
gooly  and  others,  reported  in  Sutherland's 
Collection  of  the  Judgments  of  the  Privy 
Council,  page  600.  The  question  in  that 
case  turned  upon  Regulation  XIX.  of  1843. 
That  Act  says  that  *'  from  the  1st  day  of 
"  May  last  every  deed  of  sale,  or  gift  of  lands, 
"  houses,  or  other  real  property,  a  memorial 
**  of  which  has  been  or  shall  be  duly  regis- 
"  tered  according  to  law,  shall,  provided  its 
"  authenticity  he  established  to  the  satisfac- 
"  tion  of  the  Court,  invalidate  any  other 
**  deed  of  sale  or  gift  for  the  same  property 
*'  which  may  not  have  been  registered,  and 
***  ivhether  such  second  or  other  deed  shall 
"  have  been  executed  prior  or  subsequent  to 
**  the  registered  deed.'' 

The  question  turned  upon  the  meaning  of 
the  word  '*  authenticity,"  and  was  whether 
the  defendant  could  rely  upon  a  deed  which 
he  has    obtained   by   fraud,   and    had   got 


registered,  with  a  view  to  get  rid  of 
bond- fide  purchaser  without  notice.  The 
Lords  of  the  Privy  Council  say  as  to  the 
second  question :  "  The  proviso  is  thai 
"  the  authenticity  of  the  deed  be  established 
'*  to  the  satisfaction  of  the  Court.  The 
"  word  authenticity  would  seem,  according 
"  to  its  natural  meaning,  to  point  merely 
*'  at  the  exclusion  of  a  forged  deed  from 
'*  the  benefit  of  the  Ad ;  but  their  Lordships 
"think  that  it  could  not  be  intended  by  the 
"  Ad  that  a  deed  which  was  tainted  by 
''fraud,  although  in  other  respects  genuine, 
"  should  be  placed  on  the  same  footing  as 
"an  honest  and  bond- fide  deed;"  bat  they 
thought  that,  "  at  all  events,  a  registered 
"  deed  could  not  be  deprived  of  the  priority 
"  given  by  the  Ad,  unless  fraud  on  the  part 
"  of  the  grantee  were  both  alleged  and 
"  proved.'* 

I  am  ready  to  admit  that,  under  Section  50 
of  the  Registration  Ad,  the  word  *'  instra- 
ment "  refers  to  an  honest  bond-fide  inslra- 
ment,  and  does  not  include  a  fraudulent  one. 
If  a  man  should  get  a  fraudulent  deed  register- 
ed before  an  honest  one,  he  could  not,  ander 
Section  50,  rely  upon  that  document  as  an 
instrument.  It  is  a  well- recognized  maxim 
of  law  that  no  man  can  gain  title  by  frand. 

Under  the  Ad  relating  to  the  registration 
of  deeds  relating  to  lands  in  Middlesex,  it 
was  held  that  a  subsequent  registered  deed 
has  no  priority  over  an  unregistered  one, 
if  the  man  who  held  under  the  registered 
deed  knew  of  the  sale  to  the  holder  of  the 
unregistered  deed.  But  that  was  on  the 
principle  that  a  person  is  not  to  benefit  if  he 
purchases  with  notice  of  a  prior  bond-fide 
sale. 

The  other  case,  which  was  cited  by  my 
learned  colleague,  was  also  a  very  clear  case 
of  fraud.  It  is  the  case  of  Nawab  Nidhee 
Nazir  Ali  Khan  vs.  Ojoodhyram  Khan,  and 
reported  in  Sutherland's  Privy  Council  cases, 
p.  635.  There  the  mortgagee  in  possession 
and  another  person  sought  to  deprive  the 
mortgagor  of  his  title  to  redeem  by  means  of 
a  purchase  of  the  mortgaged  estate  under  an 
audion-sale  for  arrears  of  revenue  which 
was  designedly  and  fraudulently  brought 
about  by  the  ad  of  mortgagee  in  possession, 
who,  for  the  purpose  of  the  fraud,  negleded 
to  pay  the  revenue.  The  Ix)rds  of  the 
Judicial  Committee  say  :  "  If  these  fads 
"  cannot  be  displaced,  the  agreement  was 
**  undoubtedly  a  gross  fraud  on  the  mortga- 
"  gor  comlnitted  by  both  theadors  in  it,  »»., 
"  Abbott  and  McArthur.    But  it  was  argued 
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that  even  if  this  case  Vere  true,  the  remedy 
under  the  Act  I.  of  1845  was  for  damages 
only.  This  argument  was  in  conformity 
to  the  opinion  of  the  Zillah  Judge.  But 
it  is  to  be  observed  that  it  assumes 
the  very  question  under  discussion,  which 
is,  whether  the  Act  extends  to  the  pre- 
sent  case.  Mr.  Justice  Bayley  thought 
that  the  Act  was  not  designed  to  protect 
a  fraudulent  purchaser.  He  puts  his  de- 
cision on  the  ground  that  a  man  is  not 
allowed  by  law  to  take  advantage  of 
his  own  wrong;  and  he  treated  the  case 
of  such  a  purchaser  as  beyond  the  protec- 
tion intended  to  be  given  by  the  Act  to 
purchasers  under  an  auction-sale." 

Both  these  cases  turned  on  the  principle 
that  a  man  cannot  obtain  a  right  by  means 
of  fraud.  But  that  principle  does  not  apply 
to  this  case.  It  is  said  that  defendant  is 
claiming  a  right  by  means  of  fraud.  De- 
fendant is  entirely  passive.  It  is  the 
plaintifif  who  wants  us  to  declare  that  a  ver- 
bal sale  or  an  unregistered  deed  has  given 
to  the  plaintiff  a  title;  and  if  it  gives  him  a 
title  against  the  defendant,  it  will  give  it  to 
him  as  against  all  persons  who  may  purchase 
the  same  property  from  defendant  in  igno- 
rance of  the  plaintiff's  rights,  and  get  their 
deeds  registered.  * 

Suppose  this  land  were  to  be  sold  to-day 
by  defendant  to  another  person  without 
notice,  could  the  plaintiff  have  a  declaration 
of  right  against  such  purchaser,  if  he 
should  register  his  deed  ?  Surely  not.  The 
plaintiff  is  not  affected  by  fraud,  but  a  pur- 
chaser also  ought  not  to  be  affected  by  defend- 
ant's fraud,  assuming  that  in  consequence  of 
the  non-registration  of  the  plaintiff's  bill  of 
sale  he  should  be  ignorant  of  the  plaintiff's 
rights.    ' 

A*purchaser  can  always  protect  himself; 
and  if  he  does  not,  it  is  his  own  fault.  He 
should  take  care,  before  he  pays  his  purchase- 
money,  to  get  the  deed  registered,  or  to  obtain 
an  authenticated  power  from  the  vendor 
authorizing  some  one  in  whom  the  purchaser 
has  confidence  to  register  the  deed  as  agent 
of  the  vendor.  I  have  seen  instances  in 
which  a  purchaser  has  refused  to  pay  the 
purchase-money  before  he  has  got  the  deed 
registered,  or  an  authenticated  power  to  his 
own  attorney  from  the  vendor  appointing 
him  the  vendor's  attorney  to  register. 

Section  34  of  the  Kegistration  Ad 
says :  *'  Subject  to  the  provisions  fo  the  last 
"preceding  Section,  every  document  to  be 
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'*  registered  under  this  Act,  whether  such 
'*  registration  be  compulsory  or  optional,  shall 
"  be  presented  at  the  proper  Registration Offic^ 
"  by  some  person  executing  or  claiming  under 
"  the  same,  or  by  the  representative  or  assign 
"erf  such  person,  or  by  the  agent  of  such 
"  person,  representative  or  assign,  duly  au- 
*'thorized  by  power-of -attorney  executed 
"and  authenticated  in  manner  hereinafter 
"mentioned." 

Section  35  says:  "For  the  purposes  of  the 
"last  preceding  Section,  the  powers-of- 
"  attorney  next  hereinafter  mentioned  shall 
"  alone  be  recognized ;  that  is  to  say,  if 
"the  principal  afr  the  time  of  executing 
"the  powers-of-attorney  resides  in  any 
"  part  of  British  India  in  which  this  Act 
"operates,  a  power-of-attorney  executed 
"before  and  authenticated  by  the  Registrar 
"or  Sub-Registrar  within  whose  district  or 
"sub-district  the  principal  resides;'*  so  that 
if  a  man  in  Calcutta  sells  lands  in  Lahore, 
he  can  go  before  the  Registrar  in  Calcutta, 
and  can  there  execute  a  power-of-attorney 
in  favor  of  the  attorney  of  the  vendee,  who 
will  then  go  to  Lahore,  and  as  the  agent  of 
the  vendor  register  the  deed  there.  To  make 
the  purchaser  safe,  he  ought  to  require  the 
vendor  to  admit  the  deed  of  sale  before  the 
Registrar,  or  get  the  vendor  to  execute  an 
authenticated  power.  If  the  purchaser 
neglects  this  precaution,  and  another  man 
gets  a  subsequent  deed  of  purchase  regis- 
tered first,  it  is  the  first  purchaser's  own 
fault  if  the  latter  obtains  priority  over 
him. 

Section  35  makes  a  further  provision.  It 
enacts  that  if  the  person  executing  is  in  jail 
or  sick,  the  Registrar  or  the  Judge  may  him- 
self go  to  the  jail  or  to  the  house  of 
the  person  executing,  and  examine  him 
or  issue  a  commission  for  his  examination. 

It  is  said  that  a  person  may  be  imprisoned 
by  the  purchaser  immediately  after  he  has 
executed  a  deed,  and  by  those  means  pre- 
vent registration ;  so  he  may  put  a  pistol  to 
his  head,  and  threaten  his  life  unless  he  re- 
turns the  document.  But  men  who  commit 
such  atrocities  are  subject  to  very  serious 
punishments  under  the  Penal  Code.  The 
plaintiff  here  is  seeking  a  declaration  0^ 
right  which  may  affect  a  bond-fide  purchaser 
who  was  not  intended  by  the  Act  to  be  affect- 
ed by  an  unregistered  deed. 

I  have  said  that  it  is  not  necessary  to  de- 
cide whether  the  Registrar  acted  discreetly 
in  refusing  registration.  I  am  of  opinion 
that  he  did  not  act  discreetly,  and  that  he 
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has  put  the  parties  to  serious  difficulties  by 
his  refusal.  His  registering  the  document 
would  not  have  made  the  sale  valid  or  bind- 
ing, if  it  was  otherwise  invalid  or  not  bind- 
\mg.  The  vendor,  notwithstanding  regis- 
tration, could  have  the  deed  set  aside  or  rec- 
tified if  he  could  prove  that  it  was  fraudu- 
lent, or  drawn  up  as  a  bill  of  sale,  when,  in 
fact,  it  was  intended  to  operate  only  as  a 
mortgage. 

There  was  no  necessity  for  refusing  to 
register  the  deed.  The  defendant  did  not 
deny  the  execution,  but  he  merely  denied 
that  the  deed  was  intended  to  operate  as  a 
bill  of  sale.  If  the  defendant  admitted,  as 
I  understand  he  did,  the  execution  of  the 
.deed,  the  Registrar  ought  to  have  registered 
the  document  and  left  the  parties  to  contest 
their  rights  in  a  Civil  Court.  (See  Section  36 
of  the  Registration  Act,  and  Rule  86  of  the 
Rule  made  under  that  Act.) 

Registration  does  no  harm,  and  there  is, 
therefore,  no  appeal  against  an  order  of  regis- 
tration (Section  81),  but  a  refusal  to  register 
may  cause  much  injury  and  inconvenience. 

It  appears  to  me  that  so  long  as  the 
deed  remains  unregistered,  the  Court  can- 
not in  a  civil  proceeding  act  upon  it  or 
•receive  it  in  evidence  or  give  it  any  effect. 
The  plaintiff  might  have  appealed  under 
Sections  83  to  84  of  the  Act.  But  the 
Court  cannot  remove  the  cloud  from  his 
title  by  giving  him  a  declaration  of  right 
founded  upon  an  unregistered  deed,  or 
admit  an  unregistered  deed  in  evidence. 

I  am  of  opinion  that  the  appeal  ought 
to  be  dismissed  with  costs. 


The  9th  September  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A^/.,  Cht'e/ 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
F.  A.  Glover,  Judges. 

Butwara  —  Ameen*s  fees  —  Section  33,  Act  XI. 

of  1859. 

Case  No.  2524  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Stiddtr  Am  ten  of  Shaha- 
bad,  dated  the  jist  July  j86y,  affirming 
a  decision  of  the  Moonsiff  of  that  District, 

.  dated  the  2jrd  March  i86y. 


Byjnath  Sahoo  and  others  (Plaintiffs)* 
Appellants^ 

versus 

Lalla  SeetuI  Pershad  and  others  (Defendaji&i, 

Respondents, 

Baboo  Romesh  Chunder  Miiter  for 
Appellants. 

Mr.  R.  T.  Allan  for  Respondents. 

A  butwara  was  decreed  by  the  Civil  Court  «fev^ 
made  provision  in  its  decree  for  the  fMymcnt  of  Ikt 
expenses  of  partition  by  certain  co-sharers  tnHinhJ. 
On  proceedings  taken  before  the  Collector  ia  parsonce 
of  the  decree,  he  called  upon^  certain  co-sharer«  {■( 
beingf  those  who  were  by  the  Civil  Court  ordered  tsfcy 
the  expenses)  to  pay  the  expenses  (An»een*s  lee&)  »• 
mainin^  due ;  and  on  failure  by  such  co-sharer<s  lo ' 
ply  with  this  direction,  the  Collector  put  np  their 9I1 
for  sale  as  for  an  arrear  of  Government  revenue.  The  1 
sharers  whose  share  was  sold,  without  making  an 
to  the  Commissioner  of  Revenue  under  Section  15,  Aft 
XI.  of  1859,  brought  a  suit  to  set  aside  the  sale  and fe» 
recover  the  property,  alleging-  that  there  waa  nodbav 
due  which  was  recoverable  as  an  arrear  of  GorerBaieat 
revenue,  and  that  the  provisions  of  the  Act  did  not  ay- 
ply  to  the  case. 

Held  that  the  suit  would  lie,  and  was  co^aixdile  fey 
the  Civil  Court. 

This  case  ivas  referred  to  the  Fmli 
Bench  by  Louis  S.  Jackson  and  DuHsrksh 
nath  M  titer,  J  J.,  under  the  follmcing 
remarks : — 

Mitter,  y.— The  property  in  dispute  in 
this  case  comists  of  a  mehal  paying  reveooe 
lo  Government.     It  appears  that  the  Chil 
Court  had  passed  a  decree  for  a  bntwan  of 
this  mehal  into  two  distinct  shares,  namelf. 
14 J  anrias  and  \\  annas.     This  decree  wis 
passed  in  a  suit  brought  by  a  certain  indi^K 
dual  who  had   purchased' the   latter  share 
from  one  of  the  proprietors,  and  the  pUimS 
in  this  case  and  certain  other  persons  repre- 
senting the  remaining  Ma  annas  share  woe 
made  defendants  in  that  suit.     The  Ciifi 
C^ourt,  however,  decreed  the  entire  expeMcs 
of  the  butwara  to  be  borne  by  the  plaiiitiff 
in  that  case,  upon  the  ground  that  it  w«s  for 
his  benefit  alone  that  the  butwara  was  order- 
ed to  be  made.     It  is  to  be  borne  in  miad 
that   the   Legislature  has    vested   the  Ci\i4 
Court  with  full  and  ample  jurisdiction  in  the 
malter  of  such  expenses,  as  is  expressly  pio- 
vided  for  by  the  5th  Section  of  Regoladoa 
XIX.  of  1 8 14.    Whilst  the  estate  was  nnte 
butwara,  the  Collector  suddenly  called  iqxM 
the  plaintiff  and  the  other  holders  of  tk 
i4.i  annas  share  to  pay  in  a  ceftain  pio- 
portion  of  the  fees  due  to  the  Ameen  who 
was  employed  in  making  the  butwara.    No 
heed  appears  1%  have  been  paid  to  the  direc- 
tion coatained  in  the  decree  of  the  Cnil 
Court,  nor  does  it  appear  that  any  permisskjo 
was  taken  by  the  Collector  from  the  BcanI  ot 
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Revenue  as  to  the  mocfe  in  which  the  fees  of 
the  Ameen  were  to  be  realized,  as  required 
by  Section  2,  Act  XI.  of  1 838.  The  butwara 
record  merely  shows  that  the  plaintiff  and  the 
other  holders  of  the  14^  annas  share  were 
called  upon  to  pay  simply  upon  the  kyfeut  of 
an  amlah,  who  was  directed  by  the  Collector 
to  prepare  an  estimate  of  the  respective  lia- 
bilities of  the  different  shareholders.  The 
respondents  are  unable  to  deny  these  facts, 
but  they  rely  simply  upon  a  Circular  Order 
of  the  Board  of  Revenue,  to  which  I  shall 
refer  hereafter.  The  plaintiffs  paid  in  what 
they  stated  to  be  their  own  quota  of  the 
amount  due.  but  the  other  holders  of  the  14J 
annas  share  having  failed  to  pay  up  the 
balance,  the  whole  i4i  annas  was  sold  under 
the  provisions  of  Act  XI.  of  1859,  and  pur- 
chased by  the  respondents.  The  plaintiffs 
have  accordingly  brought  this  suit  for  reco- 
vering their  own  share  out  of  the  1 4  a  annas 
aforesaid  by  annulling  the  sale.  Both  the 
Lower  Courts  have  dismissed  the  suit,  upon 
the  ground  that  the  irregularities  complained 
of  by  the  plaintiffs  have  not  been  made  out 
according  to  law.    Hence  the  present  special 

appeal. 

Upon  the  facts  stated  above,  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  a 
decree.  It  is  manifest  that  there  was  no 
arrear  due  from  the  holders  of  the  ui 
annas  share.  The  Civil  Court  had  already 
decreed  that  the  expenses  of  the  butwara  were 
to  be  borne  exclusively  by  the  purchaser 
of  the  \\  anna  share,  who  was  the  plaint- 
iff in  the  former  suit  ;  and  the  Revenue 
Authorities  were  bound  to  submit  to  that 
decree*  I  do  not  think  that  the  Board  of 
Revenue  is  competent  to  override  the 
directions  regarding  the  distribution  of  the 
batwara  expenses  contained  in  a  decree 
passed  by  a  Court  of  competent  juris- 
diction, even  when  the  sanction  of  the  Gov- 
ernment has  been  obtained  under  the  pro- 
visions of  Section  2,  Act  XI.  of  1838.  It 
ii  very  true  that  that  Section  authorizes  the 
Revenue  Board,  with  the  sanction  of  the 
CJovemor  of  Bengal,  to  fix  the  amount  of 
remuneration  to  be  paid  to  a  Butwara 
Ameen,  and  io  cause  the  same  to  be  levied 
from  the  parties  concerned,  in  the  sajne 
manner  as  an  arrear  of  revenue^  and  at 
luch  periods  and  in  such  proportions  as 
ihe  said  Board  might  think  fit.  But  these 
last  words  "  in  such  proportions,"  &c.,  do  not 
authorize  the  Board  of  Revejue  or  even  the 
Governor  of  Bengal,  to  interfere^  with  •  an 
award  made  by  a  competent  Court  in  the 
matter  of  such  remuneration.     It  will  be 


observed  that  the  Civil   Court  is  the  only 
authority   that  can  make  an   order  for  an 
unequal   distribution  of  the  expenses  of  a) 
butwara.     In  other  cases,  where  the  butwara 
is  made  without  a  suit  in  the  Civil  Court, 
there  is  but  one  uniform  rule  regardmg  tllfe 
payment  of  those  expenses— in  proportion  to 
the  jummas  of  the  shares  respectively  held 
by  the  co-parceners  among  whom  the  but- 
wara is  to  be  made  {see  Section  4.  Regulation 
XIX.   of    1814).     I  think  that  the  words 
"  such   proportions"   merely    refer    to    the 
instalments  by  which  the  amount  is  to  be 
realized,  and  that  they  have  nothing  to  dp 
with  the  respective  liabilities  of  the  different 
co-parceners  as  between  themselves,  these 
liabilities  being  expressly  defined  by  Sections 
4  and  5  of  Regulation  XIX.  of  1814,  both 
of  which   Sections  are  still  in  force.     To 
o'ive   any  further  latitude  to  the  words  of 
Act  XI.  of  1838  would  be  to  nullify  those  two 
Sections  altogether,  whereas  the  only  Sec- 
tion of  Regulation  XIX.  of  1814,  which  was 
intended  to  be  repealed  by  the  laUer  Act  was 
Section    15.     At  any  rate,  it  is  clear,  that 
in  this  case  the  Revenue  Board  has  not  made 
any  order  in  the  matter  of  the  butwara  ex- 
penses.    The  Collector  seems  to  have  acted 
merely  upon  the  report  of  an  amlah,  and 
a  proceeding  of  this  description  can  be  by  no 
means  taken  as  a  proceeding  within  the  mean- 
ing of  Section  2,  Act  XI.  of  1838,  conceding, 
for  the  sake  of  argument  only,  that  a  proceed- 
ing under  that  Section  can  override  a  decree 
of  the  Civil  Court. 

It  has  been  said  that  there  is  a  general 
Circular  Order  of  the  Board  of  Revenue, 
which  lays  down  the  mode  m  which  the 
fees  of  Butwara  Ameens  are  to  be  levied, 
but  such  a  Circular  Order  can  hardly  supply 
the  place  of  a  proceeding  under  the  pro- 
visions  of  Section  2  of  Act  XI.  of  18^, 
if  we  are  at  all  to  hold  that  by  virtue 
of  those  provisions  the  Board  of  Revenue  has 
been  authorized  to  alter  the  respective  liabili- 
ties of  the  different  co-parceners  contrary 
to  the  express  directions  of  the  Civil  Court. 
A  Circular  Order  issued  once  for  all,  and  lay- 
ing down  a  uniform  rule  for  the  distribution 
of  the  butwara  expenses,  would  not  be  suffi- 
cient to  meet  the  requirements  of  that  Sec- 
tion,' if  that  Section  is  to  be  interpreted  as  • 
vesting  the  Board  of  Revenue  with  the  power 
of  setting  aside  the  provisions  of  a  final 
decree  passed  by  a  Court  of  competent  juris- 
diction ;  for  if  we  are  to  suppose  that  the 
Board  of  Revenue  possesses  such  a  power,  that 
power  must  necessarily  be  exercised  according 
tQ  some  supposed  grounds  of  justice  arising 
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from  some  change  in  the  circumstances' of 
^ach  particular  case.  It  follows,  therefore, 
that  there  was  not  a  single  pice  that 
could  be  realized  from  the  14!  annas  share- 
holders as  an  arrear  of  Government  re- 
venue. It  has  been  said  that  the  plaint- 
iffs are  estopped  from  contending  that 
there  was  no  arrear  due.  because  they  have 
already  paid  in  a  certain  amount  as  their 
own  quota  of  that  arrear.  But  this  argu- 
ment is  not  entitled  to  the  least  weight.  If 
no  arrears  were  due  from  the  plaintiffs,  it 
matters  very  little  that  they  have  paid  any- 
thing under  the  erroneous  order  passed  by 
the  Collector.  It  may  be  doubted  as  to 
whether  they  can  recover  it  back  from  the 
Collector ;  but  it  is  perfectly  clear  that  the 
Collector  did  not  stop  the  sale  of  the  plaint- 
iff's share  on  the  receipt  of  that  amount, 
and  it  does  not  lie  in  any  one's  mouth  to  say 
that  the  plaintiffs  are  precluded  by  their 
conduct  from  impugning  the  existence  of  a 
legally  sufficient  arrear. 

The  last  objection  taken  by  the  pleader  for 
the  respondent  requires  a  separate  notice. 
It  has  been  contended  that  the  plaintiffs  did 
not  make  this  a  ground  of  their  complaint 
oefore  the  Commissioner  of  Revenue,  and 
they  are,  therefore,  precluded  from  raising  any 
objection  against  the  validity  of  the  sale 
upon  such  a  ground  under  the  provisions  of 
Section  33,  Act  XI.  of  1859.  ^  ^^  of  opinion 
that  this  objection  is  not  sound.  The  ground 
taken  by  the  special  appellants  is  one  which 
strikes  at  the  very  root  of  the  Collector's 
jurisdiction  to  sell  the  property  in  question  ; 
nor  does  it  appear  to  be  a  ground  that  could 
have  been  properly  urged  before  the  Commis- 
sioner of  Revenue,  inasmuch  as  that  officer 
could  not  have  set  aside  the  sale  even  if  the 
plaintiffs  had  brought  it  to  his  notice. 

Section  33  merely  says  that  "  no  sale  for 
arrears  of  revenue  or  other  demands  realiz- 
able in  the  same  manner  as  arrears  of  reve- 
nue are  realizable,  made  after  this  Act,  shall 
be  annulled  by  2iCo\\Tio{]\\%\\ce,  except  upon 
the  ground  of  its  having  been  made  con- 
trary to  the  provisions  of  this  Act,  and 
then  only  in  proof,  that  the  plaintiff  has 
sustained  substantial  injury  by  reason  of  the 
irregularity  complained  of,  and  no  such  sale 
"  shall  be  annulled  upon  such  ground  unless 
such  ground  shall  have  been  declared  and 
specified  in  an  appeal  made  to  the  Commis- 
sioner under  Section  2j  of  this  Act,  and  no 
suit  to  annul  a  sale  made  under  this  Act 
shall  be  received  by  any  Court  of  Justice  un- 
less it  shall  be  instituted  within  one  year  from 
the  date  of  the  sale  becoming  final  and  con- 


clusive as  provided  in  Section  27  of  this  Act" 
It    will  be   observed   that   the   very    &« 
words  of  this    Section  pre-suppose   a  sak 
for    arrears   of  revenue   or  for    other   de- 
mands leviable  in  the  same   manner  as  m 
arrear   of  revenue,    and   the   provisioss  of 
that  Section  can  by  no  means  apply  to  a 
case  in  which  no  such  arrears  were  acSB- 
ally  due.     It  will  be  seen  that  Section  25 
of    the    Act    authorizes   the    ComxnissaHMr 
to   annul    a    sale,    only   when    there   is  an 
irregularity   in  conducting  it  in  contraven- 
tion of  the  provisions  of  Act  XL  of  1859: 
but  the  non-existence  of  an  arrear  being  x 
ground  which  affects  the  jurisdiction  <^  tbe 
Collector  to  proceed  under  that  Act  is  oat 
a  mere  irregularity  in  conducting  the  sale  in 
contravention    of   that  Act.     The   plainiiA 
were  no  way  bound  to  ask  for  the  exerdse 
of  the  discretion  vested  in  the  Commissiooer 
under  the  provisions  of  the  following  Secdoo. 
viz ,   Section   26.      That  Section  evidemk 
applies  to  those  whose   estates  have  bcea 
regularly  and  properly  sold,  but  who*  under 
the  special  circumstances  of  the  case,  xntgfat 
be  deemed  by  the  Commissioner  as  parties 
entitled  to  some  merciful  consideration  from 
the  hands  of  the  Government.     At  any  me, 
it   is  clear  that  the  Commissioner  himself 
could  not  have  granted  any  relief    in  ibis 
case  under  the  provisions  of  Section  25.  aad 
it  is  an  appeal  under  that  Section,  and  thai 
Section  only,  that  is  required  by  the  provi- 
sions of  Section  33.     The  ii-ording  of  this 
last  Section  is  very  significant.    It  has  beca 
already  observed  that  the  first  portion  of  Hat 
Section  starts  with  an  admitted  sale  for  ar- 
rears of  rei'enue,  and  then  it  goes  on  to  say 
that  when  such  a  sale  has  taken  place,  it 
shall  not  be  annulled  by  the  Civil   Court, 
except  upon  the  ground  that  the  sale  has 
been  conducted  in  an  irregular  manner,  con- 
trary  to    the    provisions    of   the    Act,*  and 
eitcept  when  the  irregularity  complained  of 
has   been  productive  of  substantial  injaiy. 
and  has  been  already  made  the  ground  of  an 
appeal   to  the   Commissioner  of    Rcvemie. 
The  words  are   "and  no  such  sale  shall  be 
annulled  upon  such  ground,  unless  an  appeal 
has  been  preferred  to  the  Commissioner  un- 
der the   provisions   of    Section    25.''      ITie 
words    such   sale  and   such  ground  clearff 
show  that   a  sale  for  arrears  realizable  as 
arrears  of  revenue  is  assumed  throngbooi; 
and  the  only  objection  which  can  be  brotigbt 
forward  for  obtaining  a  reversal  of  it  when 
that  assi^mption  is  found  to  be  correct  is 
that  of  irregularity  in  conducting  it.    Such 
irregularity  when  opposed   to  Act  XI.  oi 
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1859  is  made  the  only  ground  upon  which 
the  Commissioner  can  grant  any  relief 
tinder  Seftion  25  of  that  Aft.  The  words 
of  the  succeeding  Clause  with  reference  to 
the  period  of  limitation  applicable  to  such 
suits  also  go  to  show  that  there  are  grounds 
other  than  that  of  irregularity  in  conducting 
the  sale  upon  which  the  Civil  Courts  might 
\  annul  it.  Ad  XI.  of  1859  does  not  lay 
down  anv  rule  as  to  what  should  be  realized 
as  arrears  of  revenue.  It  merely  lays  down 
the  formal  rules  which  the  Collector  should 
^o  through  for  the  purpose  of  effefting  a 
sale  for  arrears  of  revenue,  when  such  arrears 
are  legally  in  existence  under  other  Ads  and 
Regulations. 

It  is  clear,  therefore,  that  the  provision  of 
an  appeal  to  the  Commissioner  is  not  applica- 
ble to  thia  case,  and  our  general  jurisdiction 
under  Section  i,  AA  VIII. ,  1859,  remains  un- 
affected. I  have  already  observed  that  the 
jurisdiftion  of  the  Collector  to  hold  a  sale 
under  Ad  XL  of  1859  is  essentially  depend- 
ent upon  the  existence  of  legally  sufficient 
arrear,  and  it  appears  to  me  unreasonable 
to  suppose  that  the  Legislature  has  taken 
away  from  parties  their  remedy  in  a  case 
in  which  no  arrear  was  due,  when  a  mere 
informality  in  conducing  the  sale  might 
be  sufficient  to  vitiate  it.  To  put  such  a 
construction  upon  Section  33  appears  to  me 
to  lead  to  the  inevitable  conclusion  that 
the  Collector  might  safely  contravene  the 
provisions  of  all  other  A6ts  and  Regulations, 
provided  he  adheres  to  the  mere  formalities 
of  a  sale  prescribed  by  Aft  XL  of  1859, 
unless  the  Commissioner  would  choose 
out  of  mere  commiseration  to  report  the 
matter  to  Government  as  a  case  of  hardship, 
under  Section  26,  which  Section  is  not  even 
alluded  to  in  Section  33,  and  under  which 
Section,  therefore,  the  special  appellants  were 
not  bound  to  appeal  to  that  Officer  against 
the  proceedings  of  the  Collector.  Suppose, 
for  instance,  that  the  Collector  had  sold  the 
estate  of  one  person  for  arrears  of  revenue 
due  from  another,  which,  in  fact,  is  the  pre- 
sent case,  and  that  the  sale  had  been  con- 
ducted in  strict  conformity  with  the  pro- 
visions of  Aft  XL  of  1859,  can  it  be  said 
that  the  sale  would  stand  good  if  no  appeal 
had  been  preferred  to  the  Commissioner, 
when  it  is  clear  that  the  Commissioner  could 
not  have  granted  any  relief  under  Section 
25,  as  there  would  be  nothing  in  the  Collec- 
tor's proceedings  contraij^  to  the  provisions 
of  Aft  XL  of  1859  ^^  SMch  a  c^e?  It  ap- 
pears to  me  manifestly  erroneous  to  hold 
that  a  party  is  bound  to  appeal  to  a  parti- 


cular authority  upon  a  particular  ground, 
when  that  authority  to  whom  that  appeal 
is  to  be  preferred  can  give  him  no  relief 
upon  that  ground.  I  think  that  such  a 
construction  would  be  opposed  to  the  lejter 
as  well  as  to  the  spirit  of  the  Act,  and 
there  can  be  no  doubt  that,  if  no  remedy 
were  available  to  the  plaintiffs  in  the  pre- 
sent case,  it  would  be  passing  over  a  gross 
act  of  injustice,  however  unwiuingly  that 
act  might  have  been  committed  by  the  Col- 
lector. The  sale  in  question  appears  to 
me,  consequently,  to  have  been,  ab  initioy  null 
and  void ;  and  it  cannot,  therefore,  be 
taken  as  a  '*  sale  for  arrears  of  revenue*' 
within  the  meaning  of  Section  33,  Act  XL 
of  1859. 

The  case  cited  from  page  439  of  the  8 
Weekly  Reporter  is,  no  doubt,  directly  in 
favor  of  the  respondents,  but  I  am  sorry 
to  say  that,  for  the  reasons  given  above,  I 
am  unable  to  concur  with  the  learned  Judges 
who  passed  that  decision.  I  would,  there- 
fore, refer  this  case  to  a  Full  Bench  for  an 
authoritative  decision. 

Jackson,  y, — I  incline  to  think  generally, 
for  the  reasons  stated  by  Mr.  Justice  Dwarka- 
nath  Mitter,  that  the  Civil  Court  was  coln- 
'petent  to  entertain  a  suit  for  the  reversal 
of  the  sale  in  the  present  case,  and  that  the 
sale  ought  to  have  been  set  aside,  and  the 
property  restored  to  the  plaintiff ;  but  as  this 
opinion  is  in  conflict  with  the  ruling  cited 
from  8  Weekly  Reporter,  p.  439,  it  is  neces- 
sary the  case  should  go  before  a  Full  Bench. 

The  question  to.be  decided  is  as  follows : — 

On  the  suit  of  one  or  more  co->.sharer9  a 
butwara  is  decreed  by  the  Civil  Court,  which 
makes  provision  in  its  decree  for  the  payment 
of  the  expenses  of  partition  by  certain  co- 
sharers  indicated  on  proceedings  taken  be- 
fore the  Collector  in  pursuance  of  the  decree. 
He  calls  upon  some  of  the  co-sharers,  not 
in  accordance  with  the  decree,  but  upon 
other  considerations,  to  pay  in  the  expenses 
(Ameen's  fees)  remaining  due,  and  on  failure 
by  such  co-sharer  (not  being  the  party  or- 
dered by  the  Civil  Court  to  bear  the  ex- 
pense), puts  up  the  share  of  such  co-sharer 
for  sale  as  for  an  arrear  of  Government  rt- 
venue.  The  co-sharer  whose  share  is  sold, 
without  making  an  appeal  to  the  Commis- 
sioner of  Revenue  under  Section  33,  Act 
XL  of  1859,  brings  a  suit  to  set  aside  the 
sale,  and  to  recover  the  property,  alleging 
that  there  was  no  arrear  due,  which  was 
recoverable   as    an    arrear    of    Government 
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revenue,   and    that    the    provisions    of    the 
Act  do  not  apply. 

•  Is  the  suit  cognizable  by  the  Civil  Court 
or  not  ? 

T^e  judgments   of  the   Full    Bench    were 
delivered  as  follow  : — 

Macpherson,  J,  (Peacocky  C.  y.,  and 
BayleVi  J-,  concurring), — I  would  answer 
this  question  in  the  affirmative;  for  there 
was  nothing  due  from  the  plaintiff  which 
was  recoverable  as  an  arrear  of  Government 
revenue,  and  therefore  the  provisions  of 
Act  XI.  of  1859  are  not  applicable  to  the 
case,  and  the  plaintiff  is  not  debarred  by 
that  Act  from  bringing  the  present  suit. 

As  the  partition  was  being  carried  out  by 
the  Collector  under  a  decree  of  a  Civil  Court, 
and  as  the  latter  had  directed  that  all  the 
costs  of'the  partition  should  be  paid  by  the 
proprietor  of  the  ij-anna  share  alone,  the 
Collector  had  no  power  to  order  the  Ameen's 
costs  to  be  paid  by  the  plaintiff.  That  this 
is  so  appears  upon  a  consideration  of  Regu- 
lation XIX.  of  1814  and  Act  XI.  of  1838, 
upon  which  two  enactments  the  whole  ques- 
tion turns.  It  is  quite  clear  that,  when  the 
partition  is  made  under  a  decree  of  a  Civil 
Court,  the  Court,  and  not  the  Collector,  has 
power  to  direct  by  whom  and  in  what  pro- 
portions the  costs  are  to  be  paid. 

Section  3  of  Regulation  XIX.  of  18 14 
enacts  that  *'the  division  of  every  zemin- 
"dary,  independent  talook,  or  other  estate 
"paying  revenue  immediately  to  Govern- 
"  ment,  which  may  be  ordered  to  be  divided 
"  into  two  or  more  distinct  estates  and  *  *  * 
"are  to  be  executed  under  the  superintend- 
''ence  of  the  Collector  of  the  District  in 
"  which  the  estate  may  be  situated." 

Section  4  relates  to  cases  in  which  ihe 
co-sharers  all  join  in  applying  to  the  Collec- 
tor for  a  paitiiion,  without  their  having 
recourse  at  all  to  a  Civil  Court.  It  is  pro- 
vided that  all  authorized  expenses  incurred 
in  making  the  division  are  to  be  home  by 
the  proprietors  in  the  proportion  which  the 
jumma  of  their  respective  shares,  after  the 
division  has  been  completed,  shall  bear  to 
the  jumma  of  the  whole  estate.  "This 
"jrule,  however,  is  not  to  be  understood  to  pre- 
"  elude  the  parties  concerned  from  enterino^ 
"into  private. adjustment  among  themselves 
"of  the  proportions  in  which  such  ex- 
'•  penses  shall  be  severally  borne  by  iheni  ; 
"  and  whenever  the  whole  amount  demand- 
"able  on  that  account  shall  be  tendered  to 
"  the  Collector  by  one  or  more  of  the  par- 


"  ties,  he  shall  receivelhe  same  accordingly; 
"  and,  on  the  contrary,  if  the  amount  be  not 
"  so  tendered,  he  is  to  enforce  ihe  rule 
"  adove  laid  down  (if  it  be  not  paid)  by  the 
"  isame  process  against  the  sharer,  or  sharcfs. 
''  failing  in  the  payment  of  their  proportioai, 
"  as   is    prescribed   for    levying   arrears  of 


*'  revenue." 


Se^ion  5  relates  to  cases  in  which  the 
partition  is  to  be  carried  out  by  the  Cot^ 
leftor  in  obedience  to  the  dire^ion  of  a  Civil 
Court.  It  says  :  *'  WTienever  the  Courts  of 
"  Justice  may  pass  a  decree  awarding  to  any 
"  person  the  proprietary  right  in  *  *  ♦,  and 
"  may  issue  a  precept  to  the  Colledor  re- 
"  quiring  him  to  divide  the  csuie.  *  ♦  • 
''  they  shall  make  it  a  general  rule  to  dtied 
''  at  the  same  time  that  the  party,  or  paitiesw 
"  who  may  have  withheld  the  right  so 
''  decreed,  shall  defray  the  whole  of  the 
'*  expense  which  may  be  incurred  in  the 
**  subsequent  process  of  dividing,  separating, 
*'  and  giving  possession  of,  and  apportioning 
''  the  public  revenue  on  the  portion  of  the 
'*  estate  or  land  so  decreed.  Provided, 
"  however,  that,  if  any  special  reason  shall 
"  appear  for  a  deviation  from  this  general  rule» 
"  the  Court  shall  be  at  liberty  to  direct  the 
"  expense  in  question  to  be  defrayed  by  all  or 
"  any  of  the  parties  to  the  decree,  in  such  pro- 
''  portions  as  the  Court  passing  the  decree 
"  may,  from  a  consideration  of  the  particolar 
"  circumstances  of  the  case,  deem  equitable. 
"  Copies  of  all  orders  which  the  Courts  may 
'  pass  under  this  Section  are  invariably  to 
"  be  transmitted  to  the  Collector  for  his 
''guidance,  together  with  the  precept 
"  which  the  Court  may  issue  to  him  requir- 
"  ing  him  to  divide  the  estate,  <&c." 

It  will  be  observed  that  it  is  not  provided 
that  the  Collector  is  to  enforce  payment  of 
expenses  or  costs  which  are  payable  under 
Section  5,  or  that  the  amount  is  to  be  levied 
(like  costs  or  expenses  payable  under  Sec- 
tion 4),  by  the  process  "  prescribed  for  levy- 
ing arrears  of  revenue." 

Section  12  enacts  that,  "when  an  estate 
•*  shall  be  ordered  to  be  divided,  the  Collcc- 
"tor  shall  appoint  a  creditable  Ameen  to 
**  make  the  division,  who  shall  receive  a 
"percentage  on  the  amount  of  the  jumma 
"  of  the  whole  estate,  as  a  remuneration  for 
"  his  trouble  and  the  expense  of  establish- 


"  mem." 


Section  1 5  fixes  (he  amount  of  the  Aroeen's 
percentage,^  and  provides  that,  when  a 
measurement  of  the  land  is  necessary,  the 
additional  establishment  for  the  performance 

t 
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of  this  special  duty  "shall  be  separately  !  now,  whatever  he  may  have  been  so  long  as 
"  paid  by  the  several  sharers  in  proportion  to  ]  that  Section  remained  m  force,  under  any 
"their  respective  interests  in  the  estate,  by  i  obligation  to  make  an  advance  to  the  Ameerf. 
"  a  monthly  allowance  to  be  approved  by  the  j  If  the  party  who  has  been  directed  by  the 
Collector  "  This  Section  also  provides  that !  Civil  Court  to  pay  the  costs  does  not  do  50, 
the  Collector,  on  delivering  the  sunnud  to  and  if  none  of  the  others  interested  put  the 
the  Ameen,  shall  advance  to  him  one-third  Co  lector  in  funds  to  proceed  all  that  the 
of  his  percentage ;  and  it  gives  directions  as  i  Collector  has  to  do  is  to  hold  his  hand  and 
to  how  and  when  the  remaining  two-thirds  ',  report  the  state  of  things  to  the  Cml  Court, 


are  to  be  paid. 

But  this  Section  15  is  repealed  by  Act  XL 

A  VAV  ■  t    I        A.    1_      _     A  aft 


under  whose  precept  he  is  acting.     The  Civil 
Court  has  ample  power  to  deal  with  such  a 


Of  1838,  Section  2  of  which  enacts  **that  it  |  contingency. 

"  shall  be-  lawful  for  the  Sudder  Board   of !      It  is  not  unworthy  of  remark  that  in  none 

*•  Revenue  at  Calcutta,  with  the  sanction  of  |  of  the  letters  or  orders  of  the  Board  of  Re- 


"  the  Governor  of  Bengal    ♦  *  *  to  fix  the 
«  remuneration  of  an  Ameen,  *  *  *  and  to 


venue  upon  the  subject  of  partitions,  can  I 
find  any  allusion  to   Section    $,  Regulation 


"  cause  the  same  to  be  levied  from  the  parties  ,  XIX.  of  1814,  or  to  the  case  of  a  partition 
"  concerned,  in  the  same  manner  as  an  arrear  !  which  is  made  by  the  CoHector  in  obedience 
«  of  revenue,  at  such  periods,  and  in  such  to  an  order  of  a  Civil  Court.  Section  4  w 
proportions,  as  the 'said  Board  may  think  the  Section  to  which  alone  express  reference 
"    "  is  made,  and  the  form  which  is  given  id  the 

later  rules  as  that  to  be  used  by  the  Collector 
in  making  his  report  to  the  Commissioner 


«( 


•'  fit." 

It  is  under  the  authority  supposed  to  be 


given  by  these  Sections  that  the  Collector 
in  the  present  case  treated  the  amount  in  the 
payment  of  which  the  plaintiff  made  default, 
as  an  arrear  of  revenue,  and  sold  his  share 
under  Act  XI.  of  1859. 


as  to  butwaras  which  are  pending,  is  ex- 
pressly stated  in  the  rule  to  be  the  form  of 
the  report  to  be  made  by  Collectors  under 
Clauses  i  and  3  of  Section  4.  It  is  probable 
that  it  never  was  intended  by  the  Board  of 
Section  5  of  Regulation  XIX.  of  1814,  Revenue  that  their  rules  should  be  applied 
which  ffives  the  Civil  Court  power  to  direct    to  cases  falling  under  Section  5. 


by  whom  and  in  what  proportions  the  ex- 
penses of  the  partition  are  to  be  borne,  re- 
mains unrepealed.  Section  15  alone  is  ex- 
pressly repealed  by  Aft  XI.  of  1858;  and 
the  object  of  that  Ad.  is  merely  to  abolish 


It  remains  to  consider  whether  the  sale 
having,  as  a  matter  of  fact,  been  conducted 
under  Act  XI.  of  1859,  the  present  suit  is 
therefore  barred.  I  agree  substantially  with 
Mr.  Justice  Dwarkanath  Mitter  in  the  ob- 


the   fixed   percentage   and   the  other    rules  |  servations  which,  in  referring  the  matter  to  a 
relating    to    the    percentage    contained    in    YuW  Bench,  he  made  on  this  part  of  the  case. 
Section  15,  and  to  substitute  in  their  room 
a  variable  remuneration,  to  depend  upon  the 
discretion  of  the  Board  of  Revenue,  exercis- 


I  think  that  as  nothing  was  due  from  the 
plaintiff  which  could  legally  be   recovered 
aisi-rciiv/u  wi  ii-v.  ^^^.^.  w-  .  ,  from  him  as  an  arrear  of  Government  Re- 

ed with  the   sanction   of    the   Governor  of  1  venue,  the  Collector  had  no  jurisdiction  to 
Bengal.     Section  2  of    Aft  XI.  cannot  be    proceed  against  the  plaintiff's  property  under 
resfd  as  repealing  one  of  the  most  material    ^ct  XL  of   1859.     That  Act  defines   what 
partsof  Sections  of  Regulation  XIX.  of  1 814, 1  tt^e    term    "arrears     of    revenue"     means 
merely  because  it  empowers  the   Board   of '  ^nd   declares  that    the    Civil    Courts    shall 
Revenue,  with  the  sanction  of  Government,    ^ave    no     jurisdiction     to    interfere    when 
to  fix  the  remuneration  of  an  Ameen,  and  to  '  gales   have   taken    place   "  under    the    pro- 
cause  the  same  to  be  levied  as  an  arrear  of    visions  of  the  Act."     In  the  present   case, 
revenue  in  such  proportions  as  the   Board  ,  ^o  arrear  of  revenue  was  due,  nor  any  thing 
may  think  fit.     It  is  to  be  read  as  applying  |  which  could  legally  be  levied  as  such.    Act 
only  to  cases  under  Section   4.  which  em-    xi.  of  1859,  therefore,  did  not  apply  to  the 
powered  the  Collector  to  enforce  payment  |  ^ase  at  all,  and  the  sale  did  not  take  place 
of  the  expenses  incurred  in  making  partitions    under  its  provisions. 

under  that  Section,  and  not  as  interfering  ^^^  ^^^^  resembles  an  adjudication  of 
with  ilie  jurisdiction  expressly  given  to  me  ^j^n^^^uptcy  where  there  is  no  petitioning 
Civil  Courts  by  Section  s*  creditor's  debt,  or  where  the  alleged  bank- 

Section  m  of  Regulation   XfiC.  of   181 4    rupt  is   not   a  trader.     {See   Perkin   versus 
having  been  repealed,  the  Collector  is  not  |  Proctor,   II.  Wilson's   Reports,  page  j??.) 
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The  Collector's  jurisdiction  was  a  limited 
one,  and  as  he  had  no  power  to  ask  the 
|f  aintiff  to  pay  any  part  of  the  costs  of  the 
butwara,  and  there  was,  therefore,  no  de- 
mand against  the  plaintiff  realizable  in  the 
sa&e  manner  as  arrears  of  revenue,  he  had 
no  power  to  order  the  sale,  and  consequently 
the  case  is  not  one  within  Section  33  of  Act 
XL  of  1838.  There  was  an  absence  of 
jurisdiction  to  order  the  sale,  and  not  a  mere 
error  or  irregularity  in  conducting  it. 

On  the  whole,  I  think  the  plaintiff's  suit 
was  properly  brought  in  a  Civil  Court,  al- 
though no  appeal  was  made  to  the  Com- 
missioner under  Section  33  of  Act  XI.  of  1859. 

Jackson,  y, — The  question  before  us  in 
this  case  is  as  follows  : — 

"  On  the  suit  of  one  or  more  co-sharers, 
"  a  butwara  is  decreed  by  the  Civil  Court, 
''  which  makes  provision  in  its  decree  for 
"  the  payment  of  the  expenses  of  partition 
"  by  certain  co-sharers  indicated  on  proceed- 
"  ings  taken  before  the  Collector  in  pursu- 
"  ance  of  the  decree.  He  calls  upon  some 
"  of  the  co-sharers,  not  in  accordance  with 

the  decree,  but  upon  other  considerations, 

to  pay  in  the  expenses  (Ameen's  fees) 
'*  remaining  due,  and  in  failure  by  such 
"  co-sharer  (not  being  the  party  ordered  by 
"  the  Civil  Court  to  bear  the  expenses)  puts 
'*  up  the  share  of  such  co-sharer  for  sale  as 
**  for  an  arrear  of  Government  revenue. 
"  The  co-sharer  whose  share  is  sold,  without 
''  making  an  appeal  to  the  Commissioner  of 
"  revenue  under  Section  33,  Act  XI.  of 
''  1859,  brings  a  suit  to  set  aside  the  sale 
"  and  to  recover  the  property,  alleging  that 
"  there  was  no  arrear  due  which  was  re- 
**  coverable  as  an  arrear  of  Government 
**  Revenue,  and  that  the  provisions  of  the 
"  Act  do  not  apply.  Is  the  suit  cognizable 
"  bv  the  Civil  Court  or  not  ? " 

The  facts  of  the  case  out  of  which  the 
question  arises  are  stated  in  the  judgment  of 
Mr.  Justice  Mitter,  one  of  the  Judges  who 
referred  the  case  to  this  Bench;  and  it  is 
only  necessary  to  say  in  this  place  that  the 
special  appellants  were  plaintiffs  in  one  of 
the  four  suits  brought  by  the  several  parties 
whose  interests  in  the  aggregate  make  up 
I4i  annas  share  in  the  Mehal  sold  (Mouzah 
Mungulpore  Musha),  and  that  the  Civil  Court 
had  made  a  decree  for  the  separation  from 
the  estate  of  i^  annas  share,  directing  that 
the  expense  of  the  partition  should  be  borne 
by  the  owner  of  that  share,  and  had  issued  a 
precept  to  the  Collector  accordingly.  The 
Collector,  notwithstanding  the  provisions  of 


the  decree,  called  upon*the  plaintiffs  and  other 
co-sharers  to  deposit  the  fees  of  the  Amccn, 
and,  on  their  failure  to  do  so,  put  up  tlie 
estate  for  sale  as  for  '*  a  demand  realinble 
in  the  same  manner  as  arrears  of  revenue 
are  realizable."  It  was  purchased  for  the  snmof 
105  rupees  by  the  defendants  Nos.  i,  3,  3,aiid 
4,  who  are  described  as  mookhtars,  the  value 
of  the  property  being  stated  in  the  proceed- 
ings below  as  15,000  rupees.  It  also  stated 
thai  the  butwara  or  petition  on  account  of 
the  expenses  of  which  the  estate  was  sold, 
has  never  taken  place,  and  this  statement 
is  not  gainsaid. 

After  the  sale,  some  of  the  parties  inter- 
ested made  an  appeal  to  the  CommissioQer 
of  Revenue,  complaining  of  irregularities 
in  the  Collector's  proceedings ;  but  their 
appeal  was  rejected,  and,  in  consequence  of 
that  rejection,  the  suits  were  commenced. 

As  far  as  we  can  discern,  the  defendasts 
in  their  written  statement  appear  to  have 
confined  themselves  to  answering  the  ob- 
jections raised  before  the  Commissioner, 
observing  also  that  as  the  majority  of  the 
1 4. J  annas  co  sharers  had  not  appealed  to 
him,  the  sale  had  become  final. 

All  the  suits  were  dismissed  by  the  Moonsiff, 
and  his  judgment  was  affirmed  by  the 
Principal  Sudder  Ameen. 

No  issue  as  to  the  Collector's  right  10 
sell  was  framed  in  the  Moonsifif*s  Court,  nor 
does  the  point  appear  to  have  been  distinctly 
made  in  the  memorandum  of  regular  appeal 
from  which  it  may  perhaps  be  objected  that 
the  question  submitted  to  us  does  not  properly 
arise  in  the  special  appeal,  tnasmach  as 
the  Lower  Appellate  Court  was  not  called 
upon  to  determine  it. 

I  think,  however,  that  as  the  plaint  foHy 
disclosed  the  character  of  the  butwara  pro- 
ceedings, that  is,  that^they  were  commenc- 
ed by  order  of  the  Civil  Court,  which  has 
authority  to  determine  by  whom  the  ex- 
penses are  to  be  paid,  it  became  a  material 
question  in  the  suit  againsi  which  par^ 
the  order  to  pay  had  been  made,  and  whe- 
ther a  demand  of  the  expenses  from  any 
one  but  such  party  was  a  demand  realinble 
in  the  same  manner  as  arrears  of  Govern- 
ment revenue. 

It  is  the  duty  of  the  Court  which  has  10 
try  an  original  suit  to  frame  the  issues  of  l&v 
and  fact  which  arise  out  of  the  circamstanoes 
of  each  case ;  and  there  can  be  no  doubt  thit 
in  the  present  case  the  question  before  os  i$ 
one  which  it  was  essential  to  determine. 
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It  is  now  distinctfy  raised  by  the  third 
ground  of  special  appeal  and  by  the  respond- 
ent's contention  that,  whoever  may  have 
been  the  party  originally  liable  to  pay  the 
butwara-expenses,  the  act  of«  the  Collector 
in  selling  under  Act  XI.  of  1859  cannot  be 
questioned  otherwise  than  in  accordance  with 
Section  33  of  that  enactment. 

I  proceed,  therefore,  to  state  the  opinion 
at  which  I  have  arrived,  and  the  subject 
may,  for  this  purpose,  be  conveniently  divi- 
ded into  two  heads. 

isL — Is  it  competent  to  the  Civil  Courts, 
with  a  view  to  affording  relief  to  a  suitor 
who  complains  of  a  sale  as  made  without 
authority  of  law,  to  inquire  whether,  in  the 
particular  case,  the  Collector  had  authority 
to  sell  ? 

2nd, — Was  the  Collector  in  the  present  case 
competent  to  sell  ? 

The  jurisdiction  of  the  Civil  Courts  is 
broadly  based  on  the  ist  Section  of  the  Code 
of  Civil  Procedure,  which  declares  that  **'  the 
"Civil  Courts  shall  take  cognizance  of  all 
"suits  of  a  civil. nature  with  the  exception 
**  of  suits  of  which  their  cognizance  is  bar- 
"  red  by  any  Act  of  Parliament,  or  by  any 
"  Regulation  of  the  Codes  of  Bengal,  Mad-  ' 
**  ras,  and  Bombay,  respectively,  or  by  any 
"Act  of  the  Governor-General  of  India  in 
"  Council.'* 

This  Section  comprises  matters  cognizable 
by  the  Civil  Courts.  By  the  use  of  the  words 
**  suits  of  a  civil  nature"  the  Code  avoids 
the  details  given  in  the  Regulations,  and  it  is 
thereby  intended  to  include  all  suits  of  a  civil 
nature.  The  provision  for  exemption  is 
generally  given  so  as  to  include  exemptions 
already  made,  or  which  may  hereafter  be 
made,  by  any  Act  of  Parliament,  Regulation, 
or  Act.  For  instance,  all  causes  of  action  in 
matlers  of  a  criminal  nature  are  excepted 
by  the  Regulations ;  actions  thereon  will  not, 
therefore,  lie  in  the  Civil  Courts  under  this 
Code. 

And  certainly  the  compulsory  sale  of  a 
man's  estate  in  order  to  realize  a  demand 
for  which  he  was  not  liable,  on  account  of 
the  expenses  attending  an  operation  which 
he  did  not  desire,  and  which  was  never 
completed,  is  a  wrong,  than  which  it-is  difli- 
colt  to  conceive  any  more  serious.  And  the 
recovery  of  an  estate  taken  out  of  the  plaint- 
iff's hands  by  such  a  sale  appears  to  be  a 
relief  which  he  may  mo^  reasonably  ask 
for,  unless  the  cognizance  of  the  ^rong  and 
the  granting  of  the  relief  be  expressly  barred 
by  any  existing  legislative  prohibition. 

Vol.  X, 


The  purchasers  contend  that  SeAion  33, 
Aft  XI.  of  1859,  expressly  prohibits  the  cog- 
nizance of  this  suit,  and  we  must,  therefor^, 
consider  the  precise  effed  of  that  Sedion. 

The  words  are  :  "  No  sale  for  arrears  of  fc- 
venue  or  other  demands  realizable  in  the 
same  manner  as  arrears  of  revenue  are 
realizable,  made  after  the  passing  of  this 
Aft,  shall  be  annulled  by  a  Court  of  Justice, 
except  upon  the  ground  of  its  having  been 
made  contrary  to  the  provisions  of  this  Aft, 
and  then  only  on  proof  that  the  plaintiff 
has  sustained  substantial  injury  by  reason 
of  the  irregularity  complained  of ;  and  no 
such  sale  shall  be  annulled  upon  such 
ground  unless  such  ground  shall  have  been 
declared  and  specified  in  an  appeal  made 
to  the  Commissioner  under  Seftion  35 
of  this  Aft ;  and  no  suit  to  annul  a  sale 
made  under  this  Aft  shall  be  received  by 
any  Court  of  Justice,  unless  it  shall  be  in- 
stituted within  one  year  from  the  date  of 
the  sale  becoming  final  and  conclusive,  as 
provided  in  Seftion  27  of  this  Aft ; 
and  no  person  shall  be  entitled  to  contest 
the  legality  of  a  sale,  after  having  received 
any  portion  of  the  purchase-money.  Pro- 
vided, however,  that  nothing  in  this  Aft 
contained  shall  be  construed  to  debar  any 
person  considering  himself  wronged  by  any 
act  or  omission  connected  with  a  sale  under 
this  Aft,  from  his  remedy  in  a  personal 
action  for  damages  against  the  person  by 
whose  act  or  omission  he  considers  himself 
to  have  been  wronged." 

It  will  be  seen  that  there  is  one  ground, 
namely,  a  contravention  of  the  provisions  of 
the  Aft  accompanied  by  proof  that  the  plaint- 
iff had  sustained  substantial  injury  by  reason 
of  the  irregularity  complained  of,  upon  which 
sales  made  "  after  the  passing  of  the  Aft  " 
and  "  under  the  Aft "  may  be  annulled  by 
a  Court  of  Justice,  provided  that  the  plaintiff 
shall  have  made  an  ineffectual  appeal  on  the 
same  ground  to  the  Commissioner,  and  pro- 
vided that  the  suit  be  commenced  within  one 
year,  and  that  the  plaintiff  have  received  no 
part  of  the  purchase-money. 

Now,  the  only  ground  on  which  the  Com- 
missioner can  entertain  an  appeal  and  annul 
the  sale  is  stated  in  Section  25,  viz.,  that  "  it 
"  shall  appear  to  him  not  to  have  been  con- 
"  ducted  according  to  the  provisions  of  the 
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Taking  the  two  Sections  together,  it  is 
clear  that  the  appeal  to  the  Commissioner 
and  the  resort  to  a  civil  suit  here  spokeiuof, 
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and  guarded  by  so  many  restriftions,  were 
meant  to  apply  to  errors  of  procedure,  the 
a%thority  to  sell  being  unquestioned. 

But  if  the  respondent's  contention  be  cor- 
reft,  the  Coliedor  might  not  merely  sell  for 
an  arrear  of  revenue  where  no  arrear  was 
due,  but  sell  one  estate  for  the  arrear  due 
upon  another,  or  sell  to  recover  an  amount 
due  upon  a  bond  ;  and  so  long  as  he  care 
fully  observes  the  forms  and  rules  prescribed 
by  the  Aft,  the  unfortunate  owner  would  be 
without  a  remedy.  For  the  power  reserved 
to  the  Commissioner  by  SeAion  26  to  re- 
present a  case  of  hardship  or  injustice  to  the 
Board  of  Revenue,  who,  t/  they  see  cause, 
may  recommend  to  the  Local  Government  to 
annul  the  sale — a  power  which  may  be  exer- 
cised or  not  at  the  discretion  of  the  Commis- 
sioner— affords  a  safe-guard  (if  it  would 
touch  the  case  at  all)  very  far  short  of  the 
right  of  submitting  one's  wrong  to  the  Courts 
of  Liiw,  which  are  governed  by  settled  princi- 
ples, and  where  redress,  if  denied  by  an  in- 
ferior tribunal,  may  be  obtained  on  appeal. 

I  think  that  Sedion  33  refers  to  sales 
for  arrears  of  revenue,  &c.,  made  under 
the  A61,  that  is,  where  the  Colledor  had 
authority  to  sell,  but  which,  from  defed 
of  procedure,  are  productive  of  injury  to  the 
party,  may  be  set  aside,  but  that  cases  in  which 
there  is  a  total  want  of  jurisdiction  in  the 
Collector,  for  example,  the  cases  mentioned 
in  the  8th  Section,  are  not  touched  by 
Section  33  at  all. 

This  view  derives  confirmation  as  well 
from  the  different  class  of  circumstances  by 
which  the  sale  is  to  be  affected,  as  from  the 
use  of  a  different  term  in  Section  8  to  in- 
dicate the  way  in  which  the  sale  is  to  be 
affected ;  for,  while  Section  33  provides  that, 
by  reason  of  irregularities  in  the  conduct  of 
the  sale,  the  sale  may  be  annulled  or  can- 
celled, and  have  its  efficacy  taken  away ; 
on  the  other  hand,  there  seems  to  be  fair 
ground  for  inferring  that  Section  8  refers  to 
circumstances  which  ^  priori  ought  to  bar 
the  sale,  and  which,  if  the  sale  take  place 
notwithstanding,  will  avoid  it  or  make  it 
avoidable, 

•  It  Is,  no  doubt,  possible  to  make  too  much 
of  mere  verbal  distinctions,  and  all  that  is 
necessary  for  the  purposes  of  the  present 
discussion  is  to  show  that  the  A6t  itself  con- 
tains a  reference  to  cases  in  which  a  sale 
under  the  Aft  might  be  avoided  other  than 
the  cases  in  which  an  appeal  might  be  en- 
i«»*Uincd  by  the  Commissioner. 


But  it  is  quite  possible  to  conceive  sales 
under  color  of  Act  XL  which  are  not  sales 
on  account  of  an  arrear  of  revenue  or  of 
any  demand  recoverable  in  the  same  manner 
as  arrears  of  revenue ;  and  the  appellant  con- 
tends that  the  sale  which  took  away  Ims 
estate  is  a  sale  of  that  character. 

Take,  for  instance,  the  case  of  a  Collector 
selling  land  which  was  not  an  estate  paying 
revenue  to  Government,  or  selling  for  the 
realization  of  unpaid  Municipal  taxes. 

It  would  clearly  be  no  answer  to  a  soit 
brought  for  the  purpose  of  setting  aside  such 
a  sale  that  the  suit  was  barred  by  Section 
33,  Act  XI.  of  1859. 

Where  the  competency  of  a  Court  or  an 
authority  invested  with  a  limited  jurisdic- 
tion to  do  a  particular  act  depends  upon  1 
condiiion  precedent,  and  that  condition  ii 
not  shown  to  exist,  the  act  done  in  the  ab* 
sence  of  such  condition  will,  I  think,  be 
wholly  void,  and  an  action  will  lie  to  set  it 
aside,  as  in  the  case  of  an  adjudication  of 
bankruptcy,  where  the  party  adjudged  a 
bankrupt  is  not  a  trader,,  or  there  is  no 
debt  to  a  petitioning  creditor. 

I  take  it,  therefore,  that,  if  the  plaintiff 
can  show  that  the  act  is  irrelevant,  his  suh 
to  set  aside  the  sale  will  be  quite  maintain- 
able, though  he  should  not  have  made  an 
appeal  to  the  Commissioner. 

I  am  under  the  impression  that  it  has  bctn 
decided  by  the  late  Sudder  Court  that,  in 
a  suit  of  this  description,  the  12  years*  rule 
of  limitation,  and  not  that  of  one  year,  vlli 
apply. 

It  is  necessary,  therefore,  to  see  whether 
!  in  this  case,  the  sale  was  under  the  proM- 
sion  of  the  Act.  Was  it  made  on  account 
of  any  demand  which,  by  any  Regulation  or 
Act  in  force,  is  directed  to  be  realized  in 
ihe  same  manner  as  arrears  of  revenue.? 

Act  XI.  of  1859  does  not  itself  contiin 
any  enumeration  of  such  demands,  tbongb 
some  of  them  are  specified  ;  but  the  autboriiy 
for  so  realizing  particular  demands  is  con- 
tained in  the  enactments  which  deal  with  the 
different  subjects. 

Regulation  XIX.  of  18 14  and  Act  XI.  of 
1838  have  been  supposed  to  give  authoriijr 
for  treating  the  expenses  of  butwaras  gt- 
nerallv  as  demands  recoverable  under  the  sale- 
law.  'But  it  seeips  very  clear  that  such  an- 
thority  exj^nds  only  to  cases  in  which  the 
parties  make  direct  application  to  the  Col. 
lector. 
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The  Act  of  1838  was  merely  a  substitute 
for  the  repealed  Section  15  of  Regulation 
XIX.  of  1814.  That  Section  itself  provided 
rules  under  which  the  Ameen  was  to  be  re- 
munerated hf  a  fixed  percentage,  and  cer-  ; 
tain  portions  of  the  sum  allowed  were  to  be 
paid  to  him  at  various  stages  of  the  inquiry. 

By  the  new  Act,  it  was  left  to  the  dis- 
cretion of  the  Board  of  Revenue  with  the 
sanction  of  Government  to  fix  the  remunera- 
tion of  an  Ameen,  and  to  cause  the  same  to 
be  levied  from  parties  concerned,  in  the  same 
manner  as  an  arrear  of  revenue,  at  such 
periods  and  in  such  proportions  as  the  Board 
might  think  fit. 

The  repealed  Section  did  not  contain  any 
authority  for  the  levy  of  the  Ameen's  fees, 
the    needful   authority   being  contained    in 
Section  4,  by  which,  unless  the  parties  came 
to    an   agreement   as   to  the  proportions  in 
which   the  expense   was   to  be   borne  and 
made  tender  *to  the  Collector  accordingly, 
the  whole  was  to  be  levied  from  them  "  by 
"  the   same  process  against  the    sharer  or 
*'  sharers  failing  In  the  payment  of  their  pro- 
**  portions  as  is  prescribed  for  levying  arrears 
*'  of  revenue."     Xhat  Section  has  not  been 
repealed,  nor  has  the  5th  Section  ;  and  con- 
sequently the   words   of   Act   XI.   of    1838 
must  be  so  read  with  the  words  of  those  two 
Sections  that  the  words  "  parlies  concerned  " 
shall    be  interpreted  strictly    in    accordance 
with  the  circumstances ;  that  is,  to  mean  the 
co-sharers  in  general  where  the  application 
has  been  made  to  the  Collector  direct,  but 
where  the  partition  is  under  a  decree  of  the 
Civil  Court,  then  the  sharer  or  sharers  who 
may  have  been  ordered  by  the  decree  to  bear 
the  expense. 

Nor  indeed  now  that  the  Collector  is  no 
longer  called  upon  to  advance  the  funds  re- 
qaired,  does  there  seem  to  be  any  reason  why 
he  should  proceed  in  the  matter  until  he  has 
received  the  necessary  amount; •and  if  a 
precept  were  issued  in  any  case  to  the  Col- 


lector to  make  a  butwara  at  the  expense  of 
any  party  indicated,  I  conceive  that  it  woul^l 
be  a  perfectly  good  return  if  the  Collector 
certified  that  the  expenses  had  not  been  (de- 
posited, on  which  the  Court  might  proceed 
to  make  further  order  as  it  thought  fit. 
.  If  the  law  were  otherwise,  one  co-sharer 
might  ruin  or  seriously  injure  the  others  by 
obtaining  a  decree  for  partition  at  his  own 
expense,  and  then,  by  wilfully  withholding 
the  Ameen's  fees,  causing  the  whole  estate  to 
be  put  up  to  sale. 

In  this  case,  it  is*quite  clear  that  the  plaint- 
iffs were  under  no  liability  to  pay  in  the  ex- 
penses of  a  proceeding  which  was  not  for 
their  benefit,  and  that  the  sale,  under  such 
circumstances  of  their  estate  as  for  an  arrear 
of  Government  revenue,  was  an  act  done 
wholly  without  authority,  that  the  sale  con- 
veyed no  title,  and  that  the  plaintiffs  are 
consequently  entitled  to  recover  possession 
by  a  suit  in  the  Civil  Court. 

I  would,  therefore,  answer  the  question 
put  to  us  in  the  affirmative. 

I  have  stated  my  own  view  founded  upon 
such  construction  as  I  have  been  able  to  put 
upon  the.  Sections  of  Regulation  XIX.  of 
1 81 4-,  and  it  is  a  satisfaction  to  me  to  be 
able  to  cite  in  confirmation  of  it  the  opinion 
of  Sir  Henry  Ricketts,  one  of  the  ablest  and 
most  experienced  Revenue  Officers  this  roun- 
try  has  seen  in  our  days. 

The  opinion  is  to  be  found  in  a  little  work 
of  his,  no  doubt  of  an  elementary  character, 
but  prepared  with  much  care  for  the  assist- 
ance of  young  officers  in  passing  their  exa- 
minations, and  it  is  all  the  more  emphatic 

from  the  particular  form,  that  of  question 
and  answer,  in  which  the  book  was  com- 
posed. 

The  question  and  answer  will  be  found 

at  page  52  of  the  2nd  edition.  • 

Glover,  J, — I  concur  in  the  answer  pro- 
posed to  be  delivered  to  the  question  which 
[  has  been  put  to  us,  ^  . 
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The  1 2th  September  1868.  ' 

^  Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justicey  and  the  Hon'ble  L\  S.  Jackson,  ' 
•).    B.    Phear,    A.    G.    Macpherson,   and 
Dwarkanath  Mitter,  Judges, 

Hindoo  Law—Succession — Mitakahara  —  Sis-  I 

ter's  son. 

I 

Case  No.  3095  of  1866.  i 

Special  Appeal  from  a  decision  passed  by  the  \ 
Judge  0/  Hooghly,  dated  the  ^ist  July 
rS66,    reversing  a  decision  of  the  Sudder 
Ameen   of  that  District^   dated  the   2yth 
February  1866, 

Omrit  Koomaree  Dabee  (PlaintiflF),  Appellant, 

versus 

Luckhee  Narain  Chuckerbutty  (Defendant), 

Respondent. 

Baboo  Kalee  Prosunno  Dutt  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

In  the  absence  of  nearer  relatives  a  man  may  be  heir 
to  his  mother's  brother  as  regards  property  subject  to 
the  Mitakshara. 

This  case  was  referred  to  the  Full  Bench 
by  Bay  ley  and  Phear ^  J  J,,  under  the  fol- 
lowing remarks : — 

Bayley,  J, — In  this  case  plaintiff  Nundlal 
(now  deceased,  but  represented  in  the  appeal 
by  his  widow)  sued  for  the  property  of  one 
Rughoonath,  his  maternal  uncle,  on  the  alle- 
gation of  a  right  of  inheritance. 

It  appears  that  Rughoonath  had  a  daughter 
Koochilmonee,  and  that  on  her  death  one 
Suroop  obtained  Rughoonath 's  property. 
Nundlal  sued  Suroop  for  possession  in  case 
No.  92  of  186 1,  got  a  decree  and  possession, 
but  was  dispossessed  by  one  Luch  mi  narain, 
a  decree- holder,  who  sold  the  property  in 
suit  in  execution  as  that  of  his  judgment- 
debtor,  Suroop. 

Defendant,  Suroop,  denied  that  plaintiff 
ever  was  in  possession,  and  stated  that 
Luckhee  Narain's  decree  against  Suroop  was 
collusive.  Suroop  also  pleaded  that  plaint- 
iff's ancestor  having  come  from  the  Mithila 
coantry,  plaintiff  was  incapable  under  Mitak- 
shara law  of  inheriting,  being  a  sister's  son, 
*  and  so  also  could  not  sue. 

The  Lower  Appellate  Court  has  found 
that  plaintiff's  suit  against  Suroop,  decided 
on  an  admission  by  Suroop  of  plaintiff's  right 
of  inheritance,  was  collusive  and  in  fraud  of 
Luckhee  Narain  and  other  of  Suroop's  credi- 
tors ;  and  further,  that  the  plaintiff's  posses- 


•  — 


sion  was  not  proved.  The  Lower  AppeOaie 
Court  finally  held  that  the  plaintiffs  famihr 
came  from  Mithila ;  that  they  roaintained 
the  rights  and  ceremonies  of  the  Mithila 
branch  of  the  Hindoo  law ;  and  that  tbev 
were  bound  by  the  Mitakshara  law;  ibk 
according  to  that  law  (citing  page  28,  Vol 
I,  Macnaghten)  a  sister's  son  is  excluded 
from  inheritance,  and  "therefore  plaintift, 
never  having  been  in  possession,  and  notbeio^ 
entitled  to  inherit,  is  not  in  a  position  to  sac 
defendant  and  is  not  entitled  to  possession." 

The  plaintiff's  appeal  was,  therefore,  dis- 
missed by  the  Lower  Appellate  Court. wrih 
costs. 

On  special  appeal  it  is  urged  : — 

1.  That  under  the  Mithila  law  a  sister's 
son  can  inherit. 

2.  That  the  Mitakshara  law  does  not 
govern  the  case. 

3.  That  plaintiff *s  possession  does  not 
affect  the  rights  of  the  case. 

4.  That  Koochilmonee  only  succeeded  her 
uncle  Gunganarain  under  a  compromise,  and 
that  the  rights  of  the  reversioners  were  fully 
reserved  thereby. 

The  1st  and  2nd  grounds  only  are  pressed 
on  us,  and  indeed,  in  my  view  of  the  case,  the 
3rd  and  4th  grounds  do  not  arise,  for  I  tUak 
that  Mitakshara  law  does  govern  the  case: 
and  that  even  according  to  it  the  sister's  son 
does  inherit  as  a  bundhu. 

As  to  the  question  whether  Mithila  law 
governs  the  case,  I  would  observe  that  it  is 
quite  clear  from  the  evidence  that  the  familr 
is  one  of  Kanouj*  Brahmins  ;  and  that  there 
is  nothing  in  that  evidence  to  show  that 
they  emigrated  from  the  Mithila  couxitrT. 
That  country  is  as  defmed  in  the  map  aa- 
nexed  to  Baboo  Prosono  Coomar's  translation 
of  the  Bibadh  Chintamoni.  It  is,  howe^'cr, 
pleaded  that  the  Judge  has  found  that  the 
plaintiff's  ancestor  did  come  from,  and  retain 
the  religious  rites  and  ceremonies  of  Mitkik. 
But  the  Judge  finds  this  wholly  witbool 
or  rather  against  evidence  ;  and  in  the  face 
of  plaintlfiFs'  own  pleading  that  they  vere 
governed  by  the  laws  of  the  Bengal  School. 
;  and  also  in  the  face  of  the  entire  absence  of 
I  evidence  that  the  plaintiffs'  ancestor  ctxoe 
I  from  Mithila,  the  statement  of  the  Lo«r 
Appellate  Court  cannot,  I  think,  under  such 
circumstances,  j^e  accepted  as  a  legal  bod- 
ing of  fac^. 
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Then  it  is  pressed  on  os  (and  I  will  not 
say  altogether  wrongly)  that,  even  if  the 
family  be  not  shown  to  come  from  Miihila, 
still  the  Mithila  law  may  be  looked  to  with 
a  view  to  illustrate  Mitakshara  law,  as 
they  approach  very  nearly,  and  indeed  agree, 
on  many  points. 

In  this  view,  the  Bibadh  Chintamoni, 
(p.  228,  Ed.  1863),  Baboo  Prosono  Coomar's 
translation,  is  referred  to  as  an  authority 
recognized  and  relied  on  for  Mithila  law. 
The  passage  is  as  follows  : — 

Vishnu  says :  "  The  wealth  of  him  who 
**  leaves  no  issue  goes  to  his  wife.  On  fail- 
"  ure  of  her,  to  his  daughter.  If  there  be 
"  none»  to  the  mother.  If  she  be  dead,  to 
"  the  father.  In  failure  of  him,  to  the  bro- 
thers. After  them,  it  descends  to  the 
brother's  son.  If  none  exist,  it  passes  to 
"  the  kinsmen  (bundhu).  In  their  default, 
"  to  relatives  (saculya).*  On  failure  of 
'•  these,  to  the  fellow-student.  For  want  of 
**  these  heirs,  the  property  escheats  to  the 
"  king,  excepting  the  wealth  of  a  Bramin." 

Again  a  passage  in  page  299  of  the  same 
work  is  cited.     It  is  as  follows  : — 

"  Therefore,  the  summary  of  the  above-men- 
tioned heirs  is  this — first,  the  son ;  on  failure 
of  him,  the  grandson;  in  his  absence,  the 
grandson's  son ;  on  failure  of  him,  a  chaste 
wife ;  in  her  default,  the  daughters ;  in 
their  absence,  the  mother;  in  her  default, 
the  father;  and  in  his  default,  the  daugh- 
ter's son  ;  and  in  default  of  him,  the  brother; 
in  his  default,  the  brother's  son ;  and  on  his 
death,  the  nearest  kinsmen;  in  default  of 
them,  the  remotest  kindred  accordittg  to  their 
order ;  in  default  of  all  these,  the  nearest 
saculya;  on  failure  of  them,  the  remotest 
saculya ;  in  their  absence,  maternal  uncles 
and  others;  but,  on  failure  of  all  these 
heirs,  the  king  inherits,  except-  the  pro- 
perty of  Brahmana,  which  goes  to  another 
"  Brahmana." 

It  is  further  argued  that  the  Mitakshara 
law  shows  that  a  sister's  son  would  inherit 
in  this  case,  and  Section  6,  page  332.  Cole- 
brooke's  translation  of  the  Mitakshara,  is 
first  cited  to  us  in  support  of  this  plea. 

It  is  as  follows : — 

**  On  failure  of  gentiles,  the  cognates  are 
«*  heirs.  Cognates  are  of  three  kinds  :  related 
•*  to  the  person  himself — to  his  father — or 
"  to  his  mother — as  is  ddclared  by  the  fol- 
'•  lowing  text :  *  The  sons  of  his  own  father's 
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sister,  the  sons  of  his  own  mother's  sister, 
and  the  sons  of  his  own  maternal  uncle, 
must  be  considered  as  his  own  cognalfe 
kindred.  The  sons  of  his  father's  paternal 
aunt,  the  sons  of  his  father's  materjjal 
aunt,  and  the  sons  of  his  father's  maternal 
uncle,  must  be  deemed  his  father's  cog- 
nate kindred ;  the  sons  of  his  mother's 
paternal  aunt,  the  sons  of  his  mother's 
maternal  aunt,  and  the  sons  of  his  mother's 
maternal  uncles,  must  be  reckoned  his 
mother's  cognate  kindred." 

Next,  Chapter  2,  Section  5,  verses  3  and  6, 
are  cited,  in'z. :  '^  On  failure  of  the  paternal 
"  grandmother,  the  {Gotraja*\  kinsmen 
"  sprung  from  the  same  family  with  the  de- 
"  ceased,  and  {Sapinda  f).  connected  by 
"  funeral  oblations,  namely,  the  paternal 
"grandfather,  and  the  rest,  inherit  the  estate. 
**  For  kinsmen  sprung  from  a  different  family, 
"but  connected  by  funeral  oblations,  are 
"  indicated  by  the  term  cognate'*  "  If 
"  there  be  none  such,  the  succession  de- 
"volves  on  kindred  connected  by  libations 
"  of  water,  and  they  must  be  understood  to 
**  reach  to  seven  degrees,  beyond  the  kindred 
"  connected  by  funeral  oblations  of  food,  or 
"else  as  far  as  the  limits  of  knowledge 
^^  as  to  birth  and  name  extend.  According- 
"  ly  Vrihat-Menu  says  :  The  relation  of  the 
"  Sapindas\  or  kindred  connected  by  the 
"  funeral  oblation  ceases  with  the  seventh 
"  person,  and  that  of  Samanodakas.X  or 
"those  connected  by  a  common  libation  of 
"  water,  extends  to  the  fourteenth  degree. 
"  or,  as  some  affirm,  it  reaches  as  far  as  the 
"  memory  of  birth  and  name  extends.  This 
"  is  signified  by  '  gotra,'  or  the  relation 
"  of  family-name.*' 

Then  a  passage  of  the  Mitakshara  not 
in  Colebrooke's  translation  is  cited.  It  is, 
on  a  translation  of  the  original  accepted 
by  both  parties,  as  follows :  "  When  one 
"  having  gone  to  a  foreign  country  dies,  let 
"  the  descendants,  cognates  {bundhus), 
"  gentiles,  or  his  companions,  take  the 
"  goods ;  in  their  default,  the  king.  When 
"  of  those  who  are  associated  in  trade,  any 
"  one  having  gone  to  a  foreign  country 
"  dies,  then  his  share  shall  be  taken  by  his 
"  heirs,  /.  e,,  the  son  and  other  descencT- 
"  ants,  cognates,  bundhava,  §  i,  e.,  the 
"  mother-side  relatives,  the  maternal  uncle, 
"  and  others,  the  gentiles,  /.  e.,  sapindas, 
"  besides  the  son  and  other  descendants, 
"  and  those  who  are  come,  /".  e.,  those  asso- 
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"  dated  in  trade,  from  the  foreign  countrv. 
"In  their  default,  /.  e.,  in  default  of  the  de- 
*%Bcendants,  &c.,  let  the  king  take.  By  the 
"word  Ihi  (or),  the  sage  shows  their  rights 
"severally.  The  rule  as  to  the  order  con- 
stained  (in  the  text) — the  wife,  daughters, 
"&c. — is  also  to  be  understood  for  this  place. 
"  The  necessity  for  the  text  is  to  exclude  the 
"pupil,  the  fellow-student,  the  Brahmin, 
"and  to  include  the  trader."  (Mitakshara, 
p.  322,  3rd  Ed.,   1829.) 

The  next  passage  cited  is  from  the  Virmi- 
^- trodaya,  a  .work  which  Mr.  Colebrooke 
"  states  (and  the  vakeel  of  the  opposite  party 
admits)  is  one  recognized  as  of  authority  on 
Mitakshara  law. 

"  In  default  of  the  Samanodakas,  hundhus 
"  (cognates)  are  heirs.     Cognates  are  of  three 
"  kinds,  related  to  the  person  himself,  to  his 
"father,  or  to  his  mother.     Accordingly,  the 
•"  following   text  :     *  The   sons    of   his    own 
"  father's  sister,  the  sons  of  his  own  mother's 
"sister,  and  the  sons  of  his  maternal  uncle, 
"  must   be    considered    as    his   own    cognate 
"kindred.     The  sons  of  his  father's  paternal 
"aunt,  the  sons  of  his  father's  maternal  aunt, 
"  and  the  sons  of  his  father's  maternal  uncle, 
"  must  bedeemed  his  father's  cognate  kindred. 
"  The  sons  of  his  mother's  paternal  aunt,  the 
"  sons  of  his  mother's  maternal  aunt,  and  the 
"sons  of  his  mother's  maternal  uncle,  must 
"be  reckoned  his  mother's  cognate  kindred, 
"  Here,by  reason  of  near  affinity,  the  cognate 
"  kindred  of  the  deceased  himself  in  the  first 
"  instance,  ihen  the  father's  cognate  kindred, 
"  and  next  his  mother's  cognate  kindred,  suc- 
"ceed.     This  is  the  order  of  succession.     In 
"the    text   of   Menu:     -Then    the    distant 
"  kinsman  shall  be  the  heir,  or  the  spiritual 
"preceptor,  or  the  pupil,'  the  term  Saliulya 
"comprehends  the  persons  descended  from 
"the  same  family  {sagotra),  and  the  kinsman 
"  allied  by  common  libation  of  water  (Sama- 
"  nodaka)  ;  the  maternal  uncles  and  the  rest ; 
"and  the  three  kinds  of  cognates.     The  term 
"cognate  (bundhn)  in  the  text  of  Jogeesh- 
"wara   or   Yagnavalkya    must    comprehend 
"also   the    maternal    uncles,    and  the  rest; 
"  otherwise  the  maternal  uncles,   and  the  rest 
"  would  be  omitted,  and  their  sons  would  be 
"  entitled  to  inherit,  and  not  they  themselves, 
^^ though  nearer  in  the  degree  of  affinity  -a 
^*  doctrine     highly      objectionable y     (Virmi- 
trodaya,  p.  209.) 

Lastly,  the  special  appellant  cites  the 
Nirnaya  Shindhu  in  which  is  the  passage : 
"  In  default  of  the  brother's  son,  the  father, 
"  the  mother,  the  daughter-in-law,  sister  and 
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"  her  son,  are  entitled  to  perform  the  Shrad. 
'•  because  they  are  heirs." 

It  is  also  pleaded  that,  by  Miutshara 
law,  that  which  becornes  woman's  propertr 
is  not  peculium,  but  does,  as  stridhun^pi- 
culium  does  also),  descend  to  the  wife*f 
own  kindred.  The  passage  in  page  38,  Vol 
I.  of  Macnaghten  (given  below.)  is  cited  to 
support  this  plea. 

"  In    the   Mitakshara,  whatever  a   woman 
"  may    have   acquired,   whether  by   inherjl- 
''  ance,     purchase,     partition,     seizure,    or 
'  finding,  is  denominated  woman's  proptUy, 
'  but  it  does  not    constitute  her  peculium. 
Authors  differ  in  their  enumeration  of  the 
various  sorts  of  stridhun,  some  confining 
the  number  to  eight,  others   to  six,  othen 
to  five,  and  others  to  three  ;   but  as  the 
difference  consists  in  a  more  or  less  coia- 
prehensive   classification,    it   does  not  re- 
quire   any    particular    notice.     The    moit 
comprehensive     definition     of     a     married 
woman's  peculium  is  given  in    the  folbv- 
ing    text    of    Menu:    *  What    was    given 
"  before  the    nuptial  fire,    what  was   gi\^fl 
"  at  the  bridal  procession,  what  was  ffi?cn 
"  in   token   of  love,   and    what    was   rtciivti 
"  from  a  mother,  a  brother,  or  a  father,  are 
"  considered  as  the  six-fold  separate  properly 
"  of  a  married  woman.'     And  it  may  be  here 
observed    that    stridhun,  which    has   once 
devolved  according  to  the  law  of  succession 
which  governs  the  descent  of  this  peculiar 
species  of  property,  ceases  to  be  ranked 
as  such,  and  is  ever  afterwards  governed 
by  the  ordinary  rules  of  inheritance; — for 
instance,  property  given   to  a  woman  on 
her  marriage  is  stridhun,  and  passes  to  kgr 
"  daughter  at  her  death  ;    but  at  the  daugh- 
"  ters  death,    it   passes   to   the   heir  of  the 
daughter  like  other  property,  and  the  bro- 
ther  of  her  mother  would   be  heir  in  pre^ 
fcrence  to  her  own  daughter,  such  daogfiter 
being  a  widow  without  issue." 
On  the  other  side,  the  ruling  of  Trevor- 
and   Campbell,  Justices,   is  cited  to  us    (8 
Sevestre    491,    Gridharee    Lall's   case).^   in 
which  it  was  held  that  the  enumeration  of 
bundhus  is  exhaustive,  and   not  illustrative, 
and  that  none  not  enumerated  can  inheriL 
Tnder  this  ruling,  a  father's  maternal  unck 
was  excluded  in  that  case,  and  the  plaintifff 
sister's  son  might  be  so  in  this  case. 

The  respondent  uses  on. his  part  most  ot 
the  arguments  on  which  the  learned  Judges 
Trevor  and  Campbell  came  to  the  decision 
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cited.  It  is  also  pressed  on  us  on  the  same 
side  by  respondent's  pleader  that  the  word 
"inheritance"  in  page  38  of  Macnaghlen 
refers  to  Inheritance  of  personal  property  ; 
that  the  context  shows  that  personal  pro- 
perty only,  and  not  in  any  way  real  proper- 
ty, was  in  the  contemplation  of  the  writer. 
It  would  be  against  all  recognized  and  well- 
known  principles  of  Hindoo  law  to  allow 
the  husband's  property  to  go  to  the  wife's 
relatives  instead  of  reverting  to  the  hus- 
band's relatives,  and  that,  if  there  be  any 
doubt,  the  passage  here  cited  from  Menu 
fully  clears  that  doubt,  by  expressly  restrict- 
ing the  six-fold  property  of  woman,  and  thus 
excluding  inker ilance '  of  the  husband's 
estate. 

I  am  free  to  admit  that  at  one  time  I  fell 
that   we  ought  to  follow  the  ruling  in  Gri 


Phear,  J. — The  material  facts  of  this  case 
appears  to  me  to  be  as  follows  : — 

The  land  which  forms  the  subject  of  the 
suit  was  formerly  the  property  of  one  Ru- 
ghoonath,  on  whose  death,  without  leaviitg 
male  issue,  it  came  into  the  possession  and 
enjoyment  of  his  widow.  When  the  widow 
died,  Rughoonaih's  daughter  Koochilmonee 
succeeded  to  the  property,  and  at  her  death 
it  passed  into  the  possession  of  her  husband's 
nephew  named  Suroop. 

While  the  property  was  thus  in  posses- 
sion of  Suroop,  one  Luckhee  Narain,  the  holder 
of  a  bond  from  Koochilmonee,  brought  a  suit 
upon  it  ai^ainst  Suroop  as  Koochilmonee's 
representative.  The  plaint  was  filed  on  the 
30th  April  1 867,  and  Luckhee  Narain  obtained 
a  decree  on  the  27th  November  of  the  same 

dharee  Lall's  case,^"but  I'^hVnk  "otherwise  year.  In  execution  of  this  decree,  the  pro- 
perty m  question  was  sold.  It  was  bought 
by  Luckhee  Narain  himself;  and,  in  virtue  of 
this  purchase,  he  has  obtained  possession  of 

it. 


now. 


Because,  firstly,    it    is    quite    clear^  that 
*  sister's  son  is  enumerated  in  the    Virmi- 


the 

trod  ay  a  and  Nirnya  Shindhu. 

Secondly. — Where     sister's,   son     is     not 
enumerated,  remoter  kinsmen,  such  as  ma- 


Imonee.  Nundlal,  who  has  died 
since  the  filing  of  the  plaint,  was  the  son  of 
Rughoonath's  sister,  and  in  that  character  he 
contended  in  this  suit  that,  on  the  death  of 


The  present  suit  was  instituted  on  21st 
April  1864  by  one  Nundlall,  seeking  to 
rernJuncTe  knd7int"s7ons7are7o;  ""Why  '  obtain  possession  of  the  property  for  himself 
then  should  the  nearer  kinsmen  of  sister's  1  on  a  title  sup^nor  to  that  of  Lukhynarain 
sons  be  supposed  10  be  excluded  where  more  I  f^roop  and  all  others  who  claim  through 
remote  kindred  are  included  ?  '  Koochili 

Thirdly, — It  would  hardly  be  compatible 
with  the  known  texts  of  the  Hindoo  law,  for 

prescribing  the  provision  of  kinsmeri,  to  ex-  ;  Koo^iirimonee,  he  was  the  heir  of  Rughoo- 
elude  a  kinsman  as  a  sisters  son,  and  to  prefer    ^^^^    ^^^  ^^^^j^,^^  ^^  ^^j.^   ^.^   immoveable 
a  king,  a  Brahmm,  a  fellow-student,  to  the        ^  ^j-lv 
sister's  sou ;  more  especially  as  the  passages    ^    ^ 
cited  all  look  to  remote  kindred  and  others 
in  preference  to  the  king,  Brahmin,  fellow- 
student,  &c. 

Fourthly. — I  think  the  passage  of  the 
Mitakshara  not  translated  by  Colebrooke, 
though  referring  to  those  who  die  in  a  foreign 
land,  only  recognizes  kinsmen  before  the  king, 
and  only  refers  to  the""  king  of  that  foreign 
land,  and  perhaps  as  to  the  fellow-trader,  but 
in  all  other  respects  prefers  all  kinsmen  to 
others  not  kinsmen. 

These    considerations   lead    me   to  think 


On  this  state  of  facts,  as  no  effort  was 
made  by  the  defendants  to  justify  as 
against  the  heir's  recourse  to  Rughoonath's 
property  for  the  satisfaction  of  Koochil- 
monee's bond,  the  first  issue  between  the 
parties  was,  whether  or  not  Nundlal,  as 
sister's  son,  could  by  law  inherit  from 
Ruffhoonaih. 


The  Lower  Appellate  Court,  finding  as  a 
fact  that  the  plaintiff's  family  came  from 
the  Mithila  provinces,  and  had  always 
adhered   to  the  religious  rites  and  customs 


that  it  has  been  wrongly  held  in  Gridharee  |  ^f  ^^ose  provinces,   curiously  enough    held 

LalTs   case   that    the    enumeraiion   of    the  j  ^s  a  consequence  that  the  plaintiff  was  bound. 

burtdhus  is  exhausfive,  not  illustrative.  by  Mitakshara  law.     The  Lower  Appellate 


1  would,  therefore,  not  now,  go  into  sub- 
sidiary points  as  to  stridhun,  but  refer  the 
case  to  the  Full  Bench  to  decide  whe- 
ther, under  Mitakshara  lav^,  a  sister  s  son  can 
inherit  the  real  property  of  hif  maternal 
uncle. 


Court,  following  the  then  construction  of 
the  Mitakshara  law  given  by  Macnaghteu 
(Hindoo  Law,  Vol.  L,  p.  28), determined  that 
the  plaintiff,  as  sister's  son,  was  excluded 
from  the  inheritance,  and  accordingly  it  dis- 
missed his  suit. 
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Against  this  decision^  the  plaintiff  appeals, 
specially  on  grounds  which  are  so  worded 
|s  to  appear  very  inconclusive  as  they  stand ; 
but,  as  argued  before  us  by  both  sides,  they 
seem  to  be  substantially,  ist,  that  the  Court 
oflght  to  have  applied  the  Mithila  law  to 
the  case  instead  of  the  Mitakshara  law,  and 
that,  by  the  Mithila  law,  the  plaintiff  was 
entitled  to  succeed ;  2nd,  that,  even  by  the 
Mitakshara  law,  if  properly  interpreted, 
the  sister's  son  was  not  excluded  from  the 
inheritance.  - 

As  to  the  first  objection,  it  seems  to  me 
that  the  Lower  Appellate  Court  would  have 
been  wrong,  notwithstanding  its  finding  of 
fact,  if  it  had  applied  the  Mithila  to  the 
case.  The  preliminary  question  before 
that  Court  ought  to  have  been  not  "what 
law  governed  the  plaintiff,"  but  "according 
"to  what  law  was  inheritance  to  Rughoo- 
"naih's  property  to  be  made  out."  Now, 
Rughoonath,  as  I  understand,  was  domi- 
ciled, and  the  property  itself  was  situated, 
in  a  district  where  the  Mitakshara  prevails. 
Consequently,  as  nothing  appears  in  the 
whole  case  to  suggest  that  Rughoonath  was 
subject  to  any  other  proprietary  law,  it 
follows  that  the  Matakshara  law  was  the 
law  according  to  which  the  matter  of  in- 
heritance was  to  be  determined. 

As  to  the  second  ground  of  special 
appeal,  the  inclination  of  my  own  opinion, 
as  at  present  advised,  is  that,  according  to 
the  Mitakshara  text-books,  the  sister's  son 
is  heir  in  default  of  nearer  of  kin.  The 
current  of  judicial  decisions,  however,  runs 
so  strongly  against  this  construction,  that  I 
should  not  alone  have  considered  myself 
justified  at  this  date  in  resisting  it.  But 
as  Mr.  Justice  Bayley  desires  to  refer  the 
case  to  a  full  Bench,  1  am  willing  to  concur 
in  doing  so,  and  think  the  question  should 
be  simply  whether,  under  the  Mitakshara 
law,  a  sister's  son  can,  in  any  case,  be  heir  to 
his  mother's  brother  as  regards  immoveable 
property  ? 

The  judgments  of  the  Full   Bench    were 
delivered  as  follows : — 

Milter^  J, — The  question  we  have  to  de- 
termine in  this  case  is  whether,  according  to 
the  Hindoo  law  current  in  the  Benares 
School,  a  sister's  son  is  entitled  to  inherit  as 
a  hundhu  or  cognate.  Before  proceeding, 
however,  to  determine  the  question,  we 
must  answer  a  preliminary  objection  that  has 
been  raised  before  us  by  the  pleader  for  the 
respondent.     It  has  been  contended  that  \hp 


point  under  our  cotisideration  has  beeo 
already  set  at  rest  by  a  decision  of  the  Prir? 
Council  reported  in  page  681  of  Sutherland^ 
Privy  Council  judgments.  We  are  of  opinion 
that  the  contention  cannot  be  maintained 
True  it  is  that  the  decision  of  the  laie 
Sudder  Court  at  Agra,  which  was  reversed 
by  the  Lords  of  the  Judicial  Committee,  was 
based  upon  the  ground  that  the  sister's  son 
is  entitled  to  inherit  as  a  bundhu,  bm  this 
position  appears  to  have  been  abandooed 
before  their  Lordships  by  the  learned  Coa&- 
sel  who  conducted  the  case  on  his  bebalL 
What  were  the  reasons  which  induced  the 
learned  Counsel  to  adopt  this  course — whether 
it  was  because  he  thought  that,  under  the 
circumstances  of  the  case,  his  client  coald 
not  succeed  in  the  suit,  unless  he  was  placed 
in  a  higher  rank  than  that  of  a  bundhu.  or 
otherwise — it  is  difficult  for  us  to  make  cwt 
from  the  facts  as  reported.  It  is  sufiiciest, 
however,  for  the  purposes  of  the  present 
argument,  to  state  that  the  result  of  this 
concession  was,  as  their  Lordships  have 
themselves  observed,  to  reduce  the  whole 
matter  in  controversy  to  the  simple  question 
as  to  whether,  upon  the  proper  construction 
"  of  the  Mitakshara,  the  sister's  son  is  not 
"  entitled  to  come  in  among  the  earlier  class 
"  of  heirs  or  sapindas."  This  was,  in  fact, 
the  only  question  that  was  discussed  before 
their  Lordships,  and  the  only  one  upon  which 
they  have  pronounced  a  judicial  opinion. 
To  remove  all  doubts  on  this  point,  the  fol- 
lowing passage  in  their  Lordships*  judgment 
might  be  conveniently  referred  10.  **  He 
"  there  puts  the  sister's  sons  out  of  the  cate- 
"  gory  in  which  Mr.  Piffard .  would  place 
"  them,  though  erroneously  perhaps  be  has 
"  put  them  in  the  category  of  bundha." 
The  word  ''perhaps''  in  the  above  sentence 
is  sufficient  to  show  that  their  Lordships  did 
not  intend  to  decide  the  point  that,  we 
have  now  got  before  us,  and  the  prelimiDanr 
objection  is  accordingly  overruled. 

With  reference  to  the  main  question  itselt 
we  are  of  opinion  that  the  sister's  son  is 
entitled  to  rank  as  a  bundhu  according  to  the 
definition  of  that  term  as  given  in  the  Mitak- 
shara itself.  This  definition  is  contained  in 
the  following  passage  : — 

"  On  failure  of  the  paternal  grandmother, 
"  the  (gotraja)  kinsmen  sprung  from  the  same 
"  family  with  the  deceased  and  allied  by  funer- 
"  al  oblations,  namely,  the  paternal  grand- 
"  father  and  the  i^st,  inherit  the  estate.  F^ 
"  kinsmen  sprung  from  a  different  fdmil\\  hut 
"  allied  by  funeral  oblations,   are  indued 
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"  by  the  term  cognate  (handhu^  —  (Cole- 
brooke's  Mitakshara  Verse  3,  Section  5, 
Chapter  2,  page  350.) 

It  will  be  observed  that  two  cohditions 
are  necessary  to  meet  the  requirements  of 
this  definition,  namely,  first,  that  the  claim- 
ant should  be  a  kinsman  sprung  from  a 
different  family  ;  and,  second,  that  he  should 
be  connected  by  funeral  oblations.  Both 
these  conditions  are  strictly  fulfilled  in  the 
case  of  the  sister's  son,  and,  as  we  will  show 
further  on,  in  a  much  higher  degree  in  his 
case  than  in  that  of  any  of  the  nine  indivi- 
duals whose  claims  to  succeed  as  bandhus 

.  are  admitted  on  all  sides.  That  he  is  a 
kinsman  sprung  from  a  different  family  is 
unquestionable,  •and  it  is  equally  clear  that 
he  is  a  sapinda,  or  one  allied  by  funeral  ob- 
lations, though  some  objections  have  been 
raised  before  us  on  this  last  p>oint.  It  has 
been  argued  that,  according  to  Menu,  a 
Hindoo  is  required  to  perform  the  funeral 
obsequies  of  his  paternal  ancestors  only ; 
that,  in  consequence  of  this  rule,  the  sago- 
tras^  or  those  who  belong  to  the  same  goira 
or  family,  are  the  only  persons  entitled  to  be 
recognized  as  sapindas  ;  and  that  the  sister's 

.  son  mast  be  accordingly  excluded  from  that 
category.  We  are  of  opinion  that  there  is 
no  authority  whatever  to  support  this  con- 
tention ;  and  we  might  even  say  that,  what- 
ever other  objections  might  have  been  hi- 
therto urged  against  the  heritable  rig;ht  of 
the  sister's  son,  this  is  the  first  time  that  his 
pK>sition  as  a  sapinda  has  been  questioned  or 
disputed.  Indeed,  the  very  definition  before 
us  is  a  sufficient  answer  to  this  sophism ; 
for  if  the  sagotras  alone  are  entitled 
to  rank  as  sapindas,  bandhus,  or  kinsmen 
sprung  from  a  different  family,  but  allied  by 
funeral  oblations,  must  be  non-existent.  We 
have,  however,  the  express  authority  of 
Meiiu  himself  to  decide  this  point,  and 
what  is  of  still  greater  importance  for  the 
purposes  of  the  present  discussion,  it  is  an 
authority  quoted  and  acted  upon  by  the 
author  of  the  Mitakshara. 

"  For  with  regard  to  the  funeral  obsequies 
"  of  ancestors,  daughter's  sons  are  regarded 
''  as  son's  sons.  Menu  likewise  declares : 
**  Bj  that  male  child  whom  a  daughter^  whe- 
**  ther  appointed  or  not,  shall  produce  by  a 
*'  husband  of  equal  class,  the  maternal  grand- 
"  father  becomes  the  grandsire  of  son's  sons. 
«'  Let  that  child  give  the  oblation  and  take 
'*  the  inheritance/'  • 

It  is  manifest  from,  the  above  that  the 
maternal    ancestors   also     are    entitled    to 

Vol.  X. 


receive  funeral  oblations,  and  this  proposition 
strikes  at  the  very  root  of  the  contention 
that  has  been  raised  before  us.  Now,  tMte  \ 
sister's  son  is  no  other  relative  than  the ', 
daughter's  son  of  the  father ;  and  if  it  Jie 
once  conceded,  as  it  must  be,  that  the  daugh« 
ter's  son  is  a  sapinda,  it  would  follow  as  a 
matter  of  course  that  the  sister's  son  is  at 
least  a  sapinda  of  the  father ;  and  as  such 
he  would  be  clearly  entitled  at  all  events  to 
rank  as  a  pitree-handhUy  or  father's  cog- 
nate. In  point  of  fact,  however,  he  is  also 
a  sapinda  of  the  deceased  proprietor  himself, 
not  so  near  as  the  daughter's  son,  but  nearer 
than  every  one  of  those  individuals  who  are 
admittedly  recognized  as  bandhus. 

It  is  a  well  known  principle  of  Hindoo 
law  recognized  in  all  the  Schools  current 
in  the  country,  that  the  relation  of  sapinda 
exists  not  only  between  the  immediate  giver 
and  the  immediate  recipient  of  funeral  ob- 
lations, but  also  between  those  who  are 
bound  to  offer  them  to  a  common  ancestor 
or  ancestors.  This  principle  is  based  upon 
the  theory  according  to  which  a  Hindoo  is 
supposed  to  participate  after  his  death  in 
the  funeral  oblations  that  are  offered  by 
any  one  of  his  surviving  relatives  to  some 
common  ancestor,  to  whom  he  himself  was 
bound  to  offer  them  when  living ;  and  hence 
it  is,  that  the  man  who  gives  the  oblations, 
the  man  who  receives  them,  and  the  man 
who  participates  in  them,  are  all  recognized 
as  sapindas  of  each  other.  Thus,  for  example, 
brothers  are  not  required  to  perform  the 
obsequies  of  each  other,  but  they  are  never-  * 
theless  sapindas,  being  connected  with  each 
other  through  the  medium  of  the  oblations 
that  they  are  respectively  bound  to  offer  to 
their  common  ancestors.  The  same  rule 
holds  good  in  the  case  of  the  brother's  son, 
and  in  fact  of  every  sapinda  who  does  not 
stand  in  a  direct  line  of  ascent  or  descent  with 
the  deceased  proprietor  himself.  To  place 
this  point,  however,  beyond  all  dispute,  we 
wish  to  refer  particularly  to  the  nine  ad- 
mitted bandhus.  themselves.  It  will  be 
seen  that  six  out  of  these  nine  individuals  are 
no  other  relatives  than  the  daughter's  son  of 
the  paternal  grandfather,  the  daughter's  son 
of  the  maternal  grandfather,  the  daughter's 
son  of  the  father's  paternal  grandfather/ 
the  daughter's  son  of  the  father's  maternal 
grandfather,  the  daughter's  son  of  the 
mother's  paternal  grandfather,  and  the 
daughter's  son  of  the  mother's  maternal 
grandmother.  The  remaining  three  are  the 
son's  son  of  the  maternal  grandfather,  the 
son's  son  of  the  father's  maternal  grrr^). 
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mother,  and  the  son's  son  of  the  mother's 
maternal  grandfather.  Not  one  of  these 
individuals,  not  even  the  highest  among 
them,  or,  in  other  words,  the  daughter's  son  of 
th#  paternal  grandfather,  is  required  to  offer 
funeral  cakes  either  to  the  deceased  proprie- 
tor himself,  or  to  his  father,  or  to  his  mother, 
but  at  the  same  time  they  are  admittedly 
entitled  to  rank  as  the  sapindas  of  the  man 
himself,  or  of  his  father,  or  of  his  mother,  as 
the  case  might  be.  We  can  scarcely  imagine 
upon  what  principle  of  Hindoo  law  it  can 
be  seriously  contended  that  the  daughter's 
son  of  the  father  is  not  a  sapinda  when  the 
daughter's  sons  of  the  paternal  and  maternal 
grandfathers  are  acknowledged  as  such. 

As  regards  the  performance  of  funeral  obse- 
quies, the  daughter's  son  of  the  father  occu- 
pies the  same  position  as  a  son's  son  of  the 
father,  or,  in  other  words,  as  a  brother's  son ; 
whereas  the  daughter's  son  of  the  paternal 
grandfather,  who  is  the  highest  in  rank 
among  the  admitted  bandhus^  does  not  stand 
an  inch  higher  than  the  son  of  a  paternal 
uncle.  It  is  perfectly  true  that  the  lawyers 
of  the  Benares  School  sometimes  use  the 
word  sapinda  in  the  sense  of  consanguinity, 
or  mere  connection  through  the  body  ;  but  in 
either  case  the  position  of  the  sister's  son 
would  remain  unaffected.  We  have  already 
pointed  out  that  as  regards  funeral  oblations, 
the  sister's  son  occupies  the  same  position 
as  a  brother's  son  ;  and  as  to  consanguinity, 
the  very  nature  of  the  relationship  with  the 
deceased  proprietor  obviously  shows  that  he 
is  nearer  than  the  nearest  of  the  admitted 
bandhus.  If  authority  is  needed  on  this 
last  point,  the  following  passage  of  the  Mitak- 
shara  might  be  referred  to  as  conclusive  : — 

"A  sapinda — she  who  has  the  same  pinda 
'*  or  body  is  a  sapinda ;  a  sapinda,  not  a 
"sapinda,  (take)  her.  The  relation  of  sa- 
"  pinda  arises  from  connection  as  parts  of 
"  one  body.  So  the  relation  of  ekpinda  in 
"the  son  with  regard  to  the  father  arises 
"  from  the  connection  as  parts  of  the  body 
**  of  the  father.  And  with  the  grandfather, 
"  &c.,  in  consequence  of  the  connection  with 
"their  body  through  the  father.  In  the 
"  same  manner  in  regard  to  the  mother  from 
• "  connection  as  part  of  the  body  of  the 
"  mother.  In  the  same  manner  in  regard 
"  to  the  maternal  grandfather,  dtc,  through 
"the  mother.  In  the  same  manner  with 
"  the  mother's  sister  and  maternal  uncle,  and 
"  the  rest,  by  reason  of  the  connection  or  pans 
"  of  one  body."  [Miiakshara  Acharadhvaya, 
Vjii  6). 


r\ 


It  is  scarcely  necessary  to  point  oat  thil 
in  the  passage  before  us  the  maternal  onde 
and  the  sister's  son  are  distinctly  recogDized 
as  sapindas  of  each  other.  The  whole  doc- 
trine of  sapinda,  according  to  the  authorities 
of  the  Benares  School,  has  been  corredf 
expounded  in  the  Vyavashta  cited  in  the 
case  reported  in  the  third  volume  of  the 
Select  Reports,  page  37.  The  Pundits  were 
unanimously  agreed  in  declaring  that  there 
are  two  significations  only  in  which  the 
word  sapinda  is  used  by  the  lawyers  of  that 
School,  namely,  consanguinity  and  connectioD 
through  funeral  oblations  ;  and  the  foUoviag 
passages  from  the  Purasur  Madhub  and  the 
Nirnoy  Sindhu^  both  of  which  works  arc 
recognized  as  authorities  concurrently  widi 
the  Mitakshara,  were  cited  by  them  in  sq>- 
port  of  this  opinion. 

"  Those  are  sapindas  who  are  comiected 
"  by  the  tie  of  consanguinity ;  for  instance,  ^ 
"  tlie  father  and  the  son  are  sapindas  to  each 
"  other,  and  the  body  of  the  father  is  per- 
"  petuated  in  the  son  without  any  inteneo- 
"  tion.  So  also  is  the  son  by  the  medium  of 
"  the  father  a  sapinda  of  his  paternal  grand* 
"father,  and  of  his  paternal  great  grand- 
*'  father.  So  also  the  son  by  the  medinm  of 
"  his  maternal  grandfather  is  a  sapinda  of  his 
'*  maternal  aunt  and  uncle,  and  by  the  medi- 
"  um  of  his  paternal  grandfather  he  becomes 
"  a  sapinda  of  his  paternal  aunt  and  ande, 
"  &c."  {Purasur  Madhub). 

'*  Those  are  sapindas  between  whom  cx- 
"  ists  a  reciprocity  of  giving  or  .receiWo; 
"  funeral  oblations.  The  fourth  person  and 
"  the  rest  share  the  remains  of  the  oblatiOB 
''  wiped  off  with  the  Kusagrass ;  the  fatlrer 
"  and  the  rest  share  the  funeral  cakes.  The 
"  seventh  person  is  the  giver  of  oblatiOBS. 
"  The  relation  of  sapinda  or  men  connected 
"by  the  funeral  cake  extends,  therq^ore, 
"  to  the  seventh  person,  or  sixth  degree  of 
"  ascent  or  descent.  It  should  not  be  sq>- 
"  posed  that  an  uncle  or  nephew  are  nof 
"  reciprocally  sapindas,  as  he  who  shares 
"  in  the  oblations  offered  by  the  unde 
''  shares  also  in  those  offered  by  the  nepber 
"  In  short,  if  any  one  of  those  who  /or* 
"  ticipate  in  the  funeral  oblation  offer ^  h 
"  one  individual,  be  also  the  presenter  (f 
"funeral  oblations  to  one  of  his  co*partki' 
'' pa  tors  J  then  the  whole  number  bec^m 
"  sapindas  of  each  other  J'  (Nirnoy  SimJhuJ 

It  is  perfectly  clear  that  according  10 
either  of  these  authorities,  the  sister's  son 
is  entitlea  to  rank  as  a  sapinda.  Befoit 
concluding  this  part  of  our  judgment,  w 
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cannot  pass  over  an  important  point  con- 
nected with  the  Vyavashta  we  have  already 
alluded  to.     The  case  in  which  it  was  given 
related  to  the  daughter's  son  of  the  brotiier ; 
and  the  Pundits,  whilst  admitting  that  he 
was  entitled  in  every  respect  to  rank  as  a 
sapinda,  nevertheless  stated  that  he  was  not 
entitled  to  succeed  as  an  heir.     No  text  or 
authority  of  any  kind  was  cited  by  them  in 
support  of  this  opinion,  and  the  only  reason  put 
forward  was  that  he  is  not  a  sagotra.     This 
reason,  we  need  hardly  observe,  is  obviously 
unsound ;  for  if  the  sagotra  sapindas  are  the 
only  persons  entitled  to   inherit,   the   word 
bandhuy  which  signifies  sapindas  of  a  differ- 
ent family,  must  be  struck  out  from  the  Law 
of  Inheritance.     It  has  been  said  in  a  note 
attached  to  this  case  that  it  is   universally 
admitted  that  such   description  of  persons 
(evidently  meaning  those  who  are  sapindas, 
but  not  sagotras)  ''are  not  sapindas  for  the 
purpose  of  inheritance."     We  are  not  aware 
of  the  authorities  by  whom   this  admission 
was  made;  and  with  all   deference  to  the 
learned  author  of  that  note,  we  are  bound 
to    say    that    it  is   obviously  incorrect.     It 
may,  however,  be  fairly  asked  that,   if  the 
word  sapinda,  when  used  for  ''the  purpose 
of  inheritance,"  does  not  mean  either  consan- 
guinity or  connection  through   funeral   ob- 
lations, in  what  other  sense  is  it  to  be  under- 
st€X>d  when  it  is  used    for    that    purpose, 
particularly  with  reference  to  such  heirs  as 
the  daughter's  son   of  the  paternal   grand- 
father, and  the  rest. 

We  have  stated  above  that  there  are 
two  significations  only  in  which  the  word 
sapindas  is  used  in  the  Benares  School, 
and  the  pleader  for  the  respondent  has  not 
even  been  able  to  suggest  a  third.  We 
might  also  add  that,  so  far  at  least  as  the 
^{rnoy  Sindhoo  is  concerned,  the  sister's 
son  is  expressly  recognized  as  heir,  as  the 
following  passage  will  sl^ow : — 

"In  default  of  the  brother's  son,  the 
father,  mother,  the  daughter-in-law,  the 
sister,  and  her  sons,  are  entitled  to  perform 
the  shrad,  because  they  are  the  heirs.'' 
(Page  219) 

We  have  shown  by  the  foregoing  remarks 
that  the  sister's  son  is  entitled  to  rank  as 
a  handhu  according  to  the  definition  of 
that  term  as  given  in  the  Mitakshara. 

We  will  now  proceed  to  examine  the 
various  objections  that  nave  been  urged, 
both  before  us  and  elsewhere,  against  his 
ri^ht  to  succeed   as  an  heir.     These  ob-. 


jections  may  be  all  classified  under  the  fol- 
lowing heads : — 

I  St. — ^That  the  definition  referred  to  has  iy> 
connection  with  the  Law  of  Inheritance. 

2nd, — That  the  enumeration  of  ban4pu 
made  in  verse  i.  Section  6,  Chapter  2,  is 
exhaustive,  and  that  the  sister's  son  is 
neither  included  in  that  enumeration,  nor 
mentioned  as  an  heir  in  any  other  part  of 
the  work. 

jrd. — That  it  has  been  settled  by  a  uni- 
form course  of  decisions  that  the  sister's 
son  is  not  entitled  to  inherit  under  the 
Hindoo  law  administered  in  the  Benares 
School. 

With  reference  to  the  first  objection,  we 
are  of  opinion  that  it  is  altogether  unten- 
able. The  definition  in  question  occurs  in 
a  part  of  the  work  which  is  exclusively 
devoted  to  the  exposition  of  the  Law  of 
Inheritance;  and  it  may  be  fairly  asked,  if 
it  has  no  connection  with  that  law,  for  what 
other  purpose  has  it  been  introduced  in  such 
a  place.?  A  little  reflection,  however,  will 
remove  all  doubts  on  this  point.  The  Mitak- 
shara, it  is  well  known,  is  a  professed  com- 
mentary on  the  Institutes  of  Yajnavalkya 
The  following  text  of  that  ancient  sage 
contains  the  law  of  inheritance  applicable 
to  the  estate  of  a  deceased  proprietor  who  has 
left  no  male  issue. 

"  The  wife  and  the  daughter  also,  both 
"parents  and  their  sons.  Gentiles  (gotraja), 
"  cognates  (bandhu),  a  pupil,  and  a  fellow- 
**  student ;  on  failure  of  the  first  among  these, 
'^  the  next  in  order  is,  indeed,  heir  to  the  estate 
"  of  one  who  departed  for  heaven  leaving  no 
"  male  issue."  (Mitakshara,  verse  2,  Section 
I,  Chapter  II.,  page  324.) 

The  whole  of  the  second  Chapter  from  this 
point  downwards  as  far  as  Section  7  is  no- 
thing but  a  commentary  upon  the  text  cited 
above,  and  which,  for  the  sake  of  convenience, 
we  shall  hereafter  designate  by  the  name 
of  the  general  text.  The  definition  in  ques- 
tion occurs  in  verse  3,  Section  5,  which  has 
been  already  set  out  at  length  at  the  very 
commencement  of  this  judgment,  and  the 
words  are :  "  For  kinsmen  sprung  from  a 
different  family,  but  connected  by  funeral 
oblations,  are  indicated  by  the  term  fbah- 
dhu)  cognate."  It  is  obvious  that  the  word 
indicated  here  means  'indicated  in  the  ge- 
neral text  which  contains  the  Law  of  In- 
heritance.* It  would,  therefore,  be  manifestly 
unreasonable  to  argue  that  the  definition 
in  question  has  nothing  to  do  with  that  law. 
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It  might  be  as  well  said  that  the  definition  of 
gotraja  given  in  the  earlier  part  of  the  verse  is 
|lso  unconnected  with  it. 

The  second  objection  is  also  untenable. 
Verse  i,  Section  6,  Chapter  II.,  runs  as  fol- 
lows :  *'  On  failure  of  gentiles,  the  cognates 
"  are  heirs.  Cognates  are  of  three  kinds : 
"  related  to  the  man  himself,  to  his  father,  or 
"  to  his  mother,  as  is  declared  by  the  fol- 
"  lowing  text :  *  The  sons  of  his  own  father's 
"  sister,  the  sons  of  his  own  mother's  sister, 
''  and  the  sons  of  his  own  maternal  uncle, 
"  must  be  considered  as  his  own  cognate  kin- 
"  dred.  The  sons  of  his  father's  paternal 
"  aunt,  the  sons  of  his  father's  maternal  aunt, 
"  and  the  sons  of  his  father's  maternal  uncle, 
"  must  be  deemed  as  his  father's  cognate 
"  kindred.  The  sons  of  his  mother's  paternal 
''  aunt,  the  sons  of  his  mother's  maternal 
"  aunt,  and  the  sons  of  his  mother's  maternal 
"  ancles,  must  be  recognized  as  his  mother's 
"  cognate  kindred." 

There  is  nothing  whatever  in  this  verse 
to  justify  the  contention  that  the  author  of 
the  Mitakshara  intended  thereby  to  lay  down 
an  exhaustive  list  of  bandhus  or  cognates. 
He  says,  first  of  all,  that  bandhus  are  en- 
titled to  inherit  in  default  of  gotrajas ;  and, 
secondly,  that  bandhus  are  of  three  kinds, 
namely,  those  who  are  related  to  the  man 
himself,  and  those  related  to  his  father  and 
mother  respectively.  There  can  be  no  doubt 
whatever  that,  if  he  had  finished  the  sen- 
tence at  this  point,  no  one  could  have 
seriously  contended  in  the  face  of  these  two 
propositions,  so  manifestly  general  in  their 
character,  that  he  intended  to  exclude  one 
single  individual  who  is  really  entitled  to 
claim  the  benefit  of  his  own  definition.  The 
only  argument,  therefore,  which  can  be  ad- 
vanced in  support  of  this  contention  is  the 
simple  fact  of  his  having  concluded  this  sen- 
tence by  quoting  a  text  from  one  of  the 
Hindoo  sages  which  contains  the  names  of 
a  limited  number  of  bandhus.  We  are  of 
opinion  that  this  argument  per  se  is  entitled 
to  no  weight  whatsoever.  Isolated  texts 
from  various  Hindoo  sages  and  of  a  similar 
description  are  to  be  frequently  found  in  the 
Mitakshara,  and  it  would  be  manifestly  er- 
roneous to  contend  upon  the  authority  of  any 
6ne  of  them  that  an  exhaustive  enumeration 
of  heirs  was  intended  to  be  made  thereby. 
The  following  text  of  Vrihat  Vishnu,  quoted 
in  page  326  of  the  Mitakshara,  might  be  re- 
ferred to  as  an  illustration  : — 

"  The  wealth  of  him  who  leaves  no  male 
"  issue  goes  to  his  wife.    On  failure  of  her, 


"  devolves  on  daughters ;  if  there  be  none, 
"  it  belongs  to  the  father ;  if  he  be  dead,  it 
''  appertains  to  the  mother."  It  would  be 
obviously  improper  to  say  from  the  meie 
fact  of  the  author  of  the  Mitakshara  havisg 
referred  to  this  text  that  he  intended  10 
declare  that  the  particular  persons  mentioned 
therein  are  the  only  heirs  to  the  estate  of  a 
deceased  Hindoo  who  has  left  no  male  issue ; 
or  that  such  even  was  the  intention  of  Vrihal 
Menu  himself.  As  to  the  particular  text 
before  us,  there  is  absolutely  nothing  in  it 
from  which  it  can  be  reasonably  infencd 
that  the  author  of  it  at  least,  if  not  the  au- 
thor of  the  Mitakshara,  had  such  an  intention 
in  view.  All  that  it  says  is  that  oerliia 
relatives  must  be  considered  as  bandhus  of 
one  class,  and  certain  others  as  bandins 
of  two  other  classes  respectively;  it  no- 
where says  that  these  persons  are  the  only 
bandhus  recognized  by  the  Hindoo  Isv. 
The  object  which  the  author  of  the  Mitak- 
shara had  in  view  in  referring  to  this  test 
is  evident.  His  own  words  are,  "  as  is 
declared  by  the  following  text ; "  and  these 
words  are  sufficient  to  show  that  this  text 
was  referred  to,  merely  for  the  purpose  of 
establishing  the  three-fold  classification  of 
bandhus  involved  in  the  second  of  the  tvo 
general  propositions  before  adverted  to. 
The  necessity  of  this  reference  is  also  obvi- 
ous. The  first  proposition  required  no  spe- 
cial authority  for  its  support,  inasmuch  as 
it  was  an  obvious  deduction  from  the  order 
of  succession  laid  down  in  the  general  text 
upon  which  he  was  commenting. 

The  second  proposition,  however,  stood  on 
a  different  fooling,  there  being  nothing  in 
the  Institutes  of  Yajnavalkya  to  sanction  h 
directly;  and  hence  it  was  that  the  author 
of  the  Mitakshara  was  obliged  to  rely  upon 
the  authority  of  another  Hindoo  sage  in  order 
to  support  it.  Why,  then,  are  we  to  pnt  a 
construction  upon  his  words,  which  is  not  only 
inconsistent  with  his  own  definition,  but  also 
with  every  general  principle  of  law  that  has 
been  inculcated  by  him  throughout  the  trea- 
tise? It  has  been  justly  remarked  bv 
Sir  William  Jones  that  the  doctrine  of 
funeral  cakes  is  the  key  to  the  whole  Hindoo 
Law  of  Inheritance.  AH  the  Schools  of  Hin- 
(  doo  law  that  are  current  in  the  coonny 
are  agreed  in  accepting  this  principle  as 
their  guide,  however  much  ihey  migbc 
differ  from  one  another  with  reference  to 
particular  points  connected  with  its  appli- 
cation. Those  commentators  who  adopt 
the  other  doctrine  of  consanguinity  merrir 
extend  the   limits  of   the  sapinda  relaooo 
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by  including  a  large  number  of  persons  be- 
sides those  who  are  connected  by  funeral 
oblations.  The  author  of  the  Mitakshara 
at  all  events  is  no  exception  to  the  general 
rule.  The  text  of  Menu,  which  says  "  to 
the  nearest  ^pinda  the  inheritance  belongs/' 
is  frequently  cited  by  him  as  a  leading 
authority  on  all  questions  of  Hindoo  law. 
lodeed,  the  very  definition  of  bandhus  under 
our  consideration  is  based  upon  this  funda- 
mental doctrine,  and  in  the  very  next  verse 
he  distinctly  lays  down  that  the  order  of 
succession  to  be  observed  among  the  differ- 
ent classes  of  bandhus  is  Ip  be  regulated 
by  "nearness  of  affinity."  We  have  al- 
ready stated  that  our  argument  would  not 
be  affected  in  the  slightest  degree,  whatever 
interpretation  might  be  put  upon  the  word 
"  affinity."  Are  we  then  to  suppose  that 
the  author  of  the  Mitakshara  has  been  so 
far  forgetful  of  this  fundamental  principle, 
as  to  render  himself  guilty,  unconsciously, 
as  it  were,  of  the  gross  inconsistency  of  lay- 
ing down  a  definition-  and  of  excluding  those 
very  persons  who  are  best  entitled  to  claim 
the  benefit  of  it?  In  what  way,  we  might 
repeat  in  this  place^  are  the  sister's  son  of  the 
father  and  of  the  mother  better  qualified  to 
inherit  than  the  sister's  son  of  the  deceased 
proprietor  himself  ?  What  doctrine  of  Hin- 
doo law,  directly  or  indirectly  sanctioned 
by  the  author  of  the  Mitakshara,  can  be  cited 
in  support  of  the  contention  that  the  mater- 
nal grandfather  himself  is  not  an  heir  when 
his  son's  sons  and  his  daughter's  sons — nay 
even  when  the  son's  sons  and  their  daugh- 
ter's sons  of  the  father's  and  mother's  maternal 
grandfather-^-^re  acknowledged  as  such  ? 
How,  again,  are  we  to  reconcile  the  proposi- 
tion that  the  maternal  uncle,  or,  in  other 
words,  the  uterine  brother  of  the  mother, 
is  to  be  excluded  from  the  line  of  iuherit- 
anee,  when  her  cousins,  namely,  the  sons  of 
her  father's  sisters  and  the  sons  of  her 
mother's  sisters,  are  to  be  included  in  it.^ 
Startling  anomalies  like  these,  to  use  an  ex- 
pression of  the  Lords  of  the  Judicial  Commit- 
tee, cannot  be  imputed  to  an  author  without 
there  being  some  tangible  ground  upon  which 
such  an  imputation  can  rest.  It  is  perfectly 
trae  that,  in  the  particular  case  before  us,  we 
are  bound  to  administer  the  Hindoo  lawas.it 
has  been  expounded  by  the  author  of  the 
Mitakshara;  but  we  can  hardly  be  justified 
in  ascribing  such  gross  absurdities  to  him 
at  the  very  time  when  hq^was  really  trying 
to  extend  the  category  of  banc^ius  by  in- 
troducing the  three-fold  classification  be- 
fore alluded  to. 


The  word  handhu  has  been  sometimes 
interpreted  as  "  distant  kindred,"  but  we 
can  hardly  suppose  that  the  author  t>f 
the  Mitakshara  seriously  intended  to  author- 
ize the  succession  of  the  most  distant  ban- 
dhus by  sacrificing  the  right  of  those  who 
are  the  nearest. 

The  following  passages  of  the  Mitakshara 
will  remove  all  possible  doubts  on  this 
point : — 

(i.)  "  *  When  one  dies  in  a  foreign  country, 
let  the  descendants  (bandhus),  cognates, 
gentiles,  or  his  companions  take  the  goods,  or, 
in  their  default,  the  king.'  When  he  who 
goes  to  a  foreign  country  of  those  who  are 
associated  in  trade  dies,  then  his  share  should 
be  inherited  by  his  heirs,  that  is,  the  son  and 
other  descendants  (bandhus),  cognates^  i.e., 
the  maternal-side  relatives^  maternal  uncle, 
and  others,  the  gentiles,  that  is,  the  sapindas, 
besides  the  son  and  other  descendants ;  and 
those  who  are  come,  that  is,  those  among  the 
associates  who  are  come  from  a  foreign  coun- 
try ;  or,  in  their  default,  that  is,  of  the  heirs, 
&c.,  the  king  shall  take.  The  word  ba  shows 
that  the  heirs,  &c.,  are  entitled  in  alterna- 
tion. The  rule  as  to  this  order  is  contain- 
ed in  the  text :  '  The  wife,  the  daughter, 
^c!  So  it  should  be  understood  here. 
The  necessity  for  the  text  is  to  exclude 
the  pupil,  the  fellow-student,  and  the 
Brahmin,  and  to  include  tfye  trader** 
(Mitakshara.) 

(2.)  The  sage  extends  the  rule  to  the 
spiritual  guide  thus — 

"  To  the  spiritual  guide,  the  pupil,  the 
learned  Brahmin,  the  maternal  uncle,  and  the 
learned  in  the  Vedas  also."  The  spiritual 
guide  means  he  who  teaches  the  Vedas  ;  pupil 
means  he  who  is  taught  the  Vedas ;  learned 
Brahmin  means  he  who  recites  the  Vedangos. 
"  By  taking  the  maternal  uncle,  the  cognates 
of  one's  self  the  cognates  of  the  father, 
and  the  cognates  of  the  mother  who  are 
conne6led  by  origin  are  also  employed. 
They  are  shown  in  the  commentary  on  the 
text:  *  The  wife,  the  daughter,  &cr* 

The  first  of  these  two  verses  relates  to 
the  law  of  succession  applicable  to  the 
estate  of  a  foreign  trader ;  and  this  law  is 
contained  in  the  text  of  Yajnavalkya,  which 
stmds  between  inverted  commas  at  the  top 
of  it,  the  rest  being  a  mere  commentary 
upon  the  text  itself.  It  will  be  seen  that 
the  word  bandhava  is  expressly  stated  to 
include  the  maternal  uncle,  whoever  else 
might  be  entitled  to  come   in   withir«  the 
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word  "others'*  which  follows  immediately 
afterwards.  In  the  case  of  a  foreign  trader, 
fcerefore,  it  is  perfectly  clear  that  the  ma- 
ternal uncle  is  an  heir ;  but  before  we  can 
a|^)ly  this  argument  to  the  general  case, 
It  is  necessary  to  meet  two  objections  that 
have  been  raised  against  such  an  application. 
The  objections  are,  firsf,  that  the  word  used 
in  this  passage  is  handhava,  whereas  the 
word  used  in  the  general  text  is  bandhu ; 
and,  second,  that  the  passage  in  question 
refers  to  an  "exceptional  state  of  things," 
and  cannot,  therefore,  be  accepted  as  a  guide 
for  the  general  case. 

Both  these  objections  are  conclusively 
met  by  the  express  words  of  the  author 
himself.  It  is  distinctly  stated  by  him 
that  the  order  of  succession  applicable  to 
this  case  is  exactly  the  same  as  that  laid 
down  in  the  general  text,  and  further 
that  the  only  necessity  for  making  a  se- 
parate text  for  the  exceptional  case  arose 
from  that  of  excluding  the  fellow-pupil  and 
the  Brahmin,  and  of  substituting  the  fellow 
trader  in  their  place.  It  is  perfectly  clear, 
therefore,  that  the  words  bandhu  and  ban- 
dhava  are  of  identical  import,  or,  in  other 
words,  that  the  two  texts  are  identical  in 
every  respect  except  as  to  the  slight  modifi- 
cation which  relates  to  the  fellow-pupil  and 
the  Brahmin.  The  second  passage,  too,  is 
equally  decisive  on  this  point.  It  is  distinct- 
ly pointed  out  therein  that  the  word  mater- 
nal uncle  used  in  the  text  of  Yajnavalkya 
stands  for  all  the  three  classes  of  bandhus 
described  by  the  author  in  his  commentary 
upon  the  general  text. 

f  The  Viramitrodaya  which  is  a  work  of  high 
repute  in  the  Benares  School  concurrently 
with  the  Mitakshara,  is  also  clearon  this  point : 
"  Cognates  are  of  three  kinds,  related  to  the 
*'  person  himself,  to  his  father,  and  to  his 
"  mother,  according  to  the  following  text: 
"  *  The  sons  of  the  father's  sister,  the  sons 
"  of  the  mother's  sister,  &c.'  Here,  by  reason 
"  of  near  affinity,  the  cognate  kindred,  of  the 
'"  deceased  himself  in  the  first  instance,  then 

'"  the  father's  cognate  kindred,  and  next  his 
"  mother's  cognate  kindred,  succeed.  This  is 
"  the  order  of  succession.  In  the  text  of  Menu, 
"  *then  the  distant  kinsman  shall  be  the  heir 

*'"  or  the  spiritual  preceptor  or  the  pupil,'  the 
"  term  soculya  comprehends  the  persons  de- 
"  scended  from  the  same  family  (sagoira),  and 
"  the  kinsmen  allied  by  common  libations  of 
"  water  (samanodoca),Mtf  maternal  uncle^  and 
"  the  rest,  and  the  three  kinds  of  cognates. 
"  7 he  term  bandhu  in  the  text  of  Fajnesivar 
"  ^^Vajnavaikya)  must   comprehend  also  the 


t 


"  maternal  uncle  and  the  rest,  othervise 
"  maternal  uncles  and  the  rest  would  be  enti- 
"  tied  to  succeed,  and  not  they  themselves. 
*'  though  nearer  in  affinity — a  doctrine  Wgh- 
"  ly objectionable." (Viramitrodaya, page 209.) 

The  Vivada  Chintamonee,  which  is  x 
work  of  paramount  authority  in  the  aster 
School  which  goes  by  the  name  of  the 
Mithila  School,  is  also  of  the  same  opiniOD, 
"  the  maternal  uncle,  and  the  rest "  being  ex- 
pressly recognized  in  the  categoiy  of  hdrs 
laid  down  in  page  399  of  Baboo  Prosnimo 
Coomar  Tagore's  translation  of  the  work. 

In  the  face  of  all  these  concurrent  author- 
ities, it  seems  impossible  to  contend  that  an 
exhaustive  enumeration  of  bandhus  was 
made  in  verse  i,  Section  6,  Chapter  2  of 
the  Mitakshara.  It  has  been  said  that  the 
sister's  son  is  not  entitled  to  inherit,  becaose 
he  has  been  nowhere  mentioned  as  an  heir 
specially  by  name;  but  this  objection  can 
be  scarcely  maintained  if  the  doctrine  of  ex- 
haustive enumeration  falls  to  the  groand. 
Apart  from  this  last  consideration,  however, 
we  do  not  see  any  reason  why  a  specific  enu- 
meration by  name  should  be  insisted  upon  in 
every  case.  An  enumeration  by  a  geoen] 
name,  accompanied  by  a  suitable  definition 
sufficiently  illustrated,  is  as  good  as  any  other 
kind  of  enumeration,  particularly  when  the 
general  name  in  question  is  applicable  to 
a  large  number  of  persons  whose  indivi- 
dual names  it  would  be  very  inconvenient 
to  specify  in  detail ;  and  we  do  not  see  any 
reason  why  in  this  particular  case  we  should 
insist  upon  anything  more  than  what  ve 
have  already  got  before  us.  The  great- 
grandson,  for  instance,  is  nowhere  mention- 
ed as  an  heir  distinctly  by  name;  and  jei 
it  would  be  simply  absurd  to  contend  that 
the  estate  of  a  deceased  Hindoo  is  to  go  to 
the  fellow-pupil,  or  to  the  king  even,  if  his 
own  great  grandson  is  living.  Similarij, 
when  we  come  to  the  gotrajas,  we  find  that 
no  one  below  the  descendants  of  the  pateraaL 
great-grandfather  is  expressly  recognited 
by  name  in  any  part  of  the  Mitakshara,  and 
yet  it  is  a  fact  admitted  on  all  sides  that  the 
descendants  of  the  remotest  ancestors  in  the 
agnatic  line,  at  least  of  those  who  stand 
within  the  fourteenth  degree,  are  entitled 
to  inherit  in  the  Benares  School.  Wliy  then 
are  we  to  introduce  this  novel  principle  of 
interpretation  when  we  come  to  deal  with 
the  bandhus }  There  might  have  been  some 
foundation  for  such  an  argument  if  the  claim- 
ant had  l^en  a  female  relative,  females  as  s 
class  being  generally  supposed  as  having  no 
right  to  inherit  in  consequence  of  their  inabifity 
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to  perform  religious  rites ;  but  in  the  case 
'  of  male  relatives,  no  restriction  of  any  kind 

r  whatsoever  can  be  cited  to  defeat  their  rights, 
if  they  are  in  a  position  to  establish  their 
status  as  sapindas.  We  have  shown  that 
**the  maternal  uncle  and  others"  are  entitled 
to  inherit  in  addition  to  those  who  are  admit- 
ted as  bandhus  ;  and  those  who  would  take  in 
the  maternal  uncle  only,  are  bound  to  show 
who  were  the  persons  included  in  the  words 
"  and  others."  As  far  as  the  purposes  of  the 
present  case  are  concerned,  it  is  almost  self- 
evident  that  if  the  maternal  uncle  is  entitled 
to  succeed  as  a  bandhu,  the  right  of  the 
sister's  son  would  follow  as  a  matter  of 
course.  ^Ve  have  seen  that  there  is  but  one 
definition  of  the  word  bandhu,  and  the  very 
nature  of  that  definition  conclusively  proves 
that  if  the  maternal  uncle  is  a  kinsman  from 
a  difEerent  family  and  allied  by  funeral  ob- 
lations, the  sister's  son  must  necessarily  be  a 
kinsman  of  the  same  description. 

It  remains  for  us  to  meet  the  last  objection. 
No  doubt,  if  there  were  a  uniform  course  of 
decisions  establishing  the  doctrine  that  the 
sister's  son  is  not  entitled  to  succeed,  we 
would  have  been  scarcely  justified  in  hold- 
ing otherwise,  however  much  we  might  have 
been  disposed  to  do  so,  for  the  reasons  set  forth 
above.  The  fact,  however,  is  that  there  is 
no  such  uniform  course  of  rulings  as  has  been 
erroneously  contended  for  before  us.  The 
following  are  all  the  cases  that  might  be 
referred  to  on  the  point : — 

(i). — Rajendro  Narain  versus  Gocool 
Chand,  rsi  Select  Reports,  page  43. 

(2). — Ilias  Koonwaree  versus  Agund  Roy, 
and  Select  Reports,  page  37. 

(3). — Sheo  Suhaye  Singh  versus  Omed 
Koonwar,  6ih  Select  Reports,  page  301. 

(4). — Case  No.  XI.  Macnaghten's  Hindoo 
Law,  Volume  II.,  page  91. 

(5). — A  decision  of  the  Madras  Sudder 
Court  reported  in  page  247  of  the  printed 
cases  for  i860.  • 

(6). — Stokes's  Reports,  Volume  I.,  page  i, 
page  85. 

Xj), — Chootee  Lall  versus  Gooroodyal, 
Agra  Select  Reports,  Volume  V.,  page  198. 

(8). — Mohun  Lall  versus  Thacooranee 
Sahaba,  Agra  Law  Journal,  1864,  page  17.' 

(9). — Johari  Raoot  versus  Mussamut  Kylaso, 
Volume  I.,  page  75,  Wee^y  Reporter. 

(10). — Sola  Dey,  4  Legal  Remembrancer, 
page  168. 


(11). — Gridharee  Lall  versus  The  Secre- 
tary of  State,  4  Weekly  Reporter,  p.  13. 

The  first  case  has  nothing  to  do  with  tl|e 
particular  point  before  us,  and  we  would  not 
have  alluded  to  it  at  all  if  Sir  Thomas 
Strange  had  not  stated  upon  the  authority  of 
that  case  that  the  sister's  son  is  not  entitled 
to  inherit  in  the  Benares  School.  The  con- 
test in  that  case,  however,  was  between  the 
sister's  son  on  the  one  side»  and  a  gotraja 
sapinda  on  the  other.  The  Pundits  who 
were  consulted  in  it  very  prope^'ly  declared 
that  if  the  Bengal  law  were  applicable  to  the 
case,  the  sister's  son  would  be  entitled  to  pre- 
ference, but  that  the  reverse  would  be  the 
case  according  to- the  Mithila  law.  The 
case  was  ultimately  disposed  of  in  favor  of 
the  sister's  son,  the  Bengal  law  being  held 
to  be  applicable ;  but  there  is  not  a  single 
word  either  in  the  decision  itself  or  in  the 
Vyavasta  referred  to,  from  which  it  can  be 
gathered  that  the  sister's  son  would  not  have 
succeeded  as  a  bondhu  if  the  Mithila  law 
had  been  adopted,  if  there  were  no  gotraja 
relatives  in  his  way. 

The  second  case  has  been  already  referred 
to  in- an  earlier  part  of  this  judgment.  It 
related  to  the  daughter's  son  of  the  brother, 
and,  as  we  have  already  seen,  the  only  ground 
that  was  put  forward  for  excluding  him  from 
the  inheritance  was  the  erroneous  one  of  his 
not  being  a  sagotra  sapinda. 

The  third  case  is  directly  in  favor  of  our 
interpretation.  The  question  was  whether 
a  daughter's  son's  son  is  entitled  to  inherit, 
and  this  question  was  determined  in  the 
affirmative  upon  the  unanimous*  Vyavasta  of 
the  Pundits  consulted  on  the  occasion, 
including  those  of  the  Benares  Patshala. 

H\i^  fourth  case  clearly  shows  that  the 
sister's  son  is  entitled  to  succeed  as  a  ban- 
dhu, both  according  to  the  Benares  Law  and 
according  to  the  Mithila.  This  case  is  of 
particular  importance,  inasmuch  as  it  ap- 
pears to  have  met  with  the  approbation  of 
Sir  W.  Macnaghten  himself,  who  has  evi- 
dently cited  it  as  a  leading  authority  on  the 
point.  We  might  also  add  that  Sir  W. 
Macnaghten  had  expressly  stated  in  his  note 
to  case  No.  5,  reported  in  page  87  of  the 
same  Volume,  that  the  Vyavasta  given  by 
the  Pundit  of  Zillah  Behar  in  which  the 
sister's  son  is  ranked  as  a  bandhu  is  con- 
formable to  the  law  as  current  in  Benares, 
Mithila,  and  other  provinces. 

The  fifth  case  is  a  mere  dictum ;  but  it 
is  to  be  observed  that  the  Pandit  who  was 
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consulted  on  the  occasion  distinctly  stated 
that  the  sister's  son  was  entitled  to  inherit 
a|  a  bandhu,  and  no  authority  of  any  kind 
was  cited  or  referred  to  to  contradict  this 
ophiion. 

The  sixth  case  is  also  a  dictum  ;  and  the 
same  remarks  that  have  been  made  with  re- 
ference to  the  preceding  case  apply  to  this 
case  also.' 

The  seventh  case  has  nothing  to  do  with  the 
point  before  us.  The  dispute  was  between 
a  brother's  daughter's  son  and  a  gotraja,  and 
it  was  very  properly  held  that  the  latter  is 
entitled  to  succeed  in  preference  to  the 
former. 

The  eighth  case  is  a  mere  dictum  ;  but  in 
this  instance  the  dictum  is  in  favor  of  the 
sister's  son. 

The  ninth  case  arose  from  a  dispute  be- 
tween the  sister's  son  and  an  agnatic  rela- 
tion, and  it  was  correctly  held  in  that  case 
that  the  latter  is  entitled  to  succeed.  The 
learned  Judges,  however,  who  decided  the 
case,  went  on  to  say  that  the  sister's  son  is 
not  entitled  to  inherit  either  according  to  the 
Benares  law  or  according  to  the  Mithila  law. 
In  the  absence,  however,  of  any  further  ex- 
planation on  the  point,  we  are  rather  dis- 
posed to  think  that  all  that  was  intended  to 
be  said  is  that  he  is  not  entitled  to  inherit  in 
preference  to  the  gotraja ;  but  at  any  rate 
it  is  clear  that  this  opinion  cSnnot  be  treated 
as  any  thing  more  than  a  mere  dictum. 

The  next  case,  however,  is  directly  to  the 
point,  and  Vith  all  deference  to  the  learned 
Judges  who  decided  it,  we  are  of  opinion 
that  it  is  based  upon  erroneous  grounds. 
These  grounds  have  been  too  fully  examined 
by  us  in  the  preceding  part  of  our  judgment 
to  require  any  further  notice.  We  wish, 
however,  to  make  one  remark  in  this  place, 
and  that  is  that  the  learned  Judges  appear 
to  have  been  mainly  influenced  by  the 
idea  that  the  sister's  son  has  never  been 
recognized  as  an  heir.  With  all  defer- 
ence to  the  learned  Judges,  we  are  bound 
to  state  that  this  was  by  no  means  the 
actual  state  of  things  at  the  time  when 
their  decision  was  pronounced,  whatever  it 
might  be  in  this  day.  It  is  perfectly  .true 
that  there  is  a  paucity  of  decisions  on  the 
other  side,  but  this  fact  appears  to  have 
mainly  arisen  from  the  peculiar  doctrine  of 
the  Benares  School  by  which  the  remotest 
relative  in  the  agnatic  line  has  been  placed 
aboie  the  highest  of  the  cognates.    It  might 
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be  added  that  very  few  cases  indeed,  if  anp 
can  be  pointed  out  in  which  the  daughters 
son  of  the  paternal  grandfather  has  been 
expressly  recognized  as  an  heir. 

The  last  case  relates  to  the  maternal  ande 
of  the  father,  and  the  grounds  of  the  decisioQ 
in  this  case  being  nearly  the  same  as  those 
in  the  one  next  above,  no  special  remarks 
with  reference  to  it  are  necessary. 

Upon  the  whole,  then,  it  must  be  admit- 
ted that  the  majority  of  the  earlier  cases  st 
least  are  in  support  of  our  view ;  and  of  the 
more  recent,  there  are  two  cases  at  most 
that  are  directly  opposed  to  it.  The  last 
objection,  therefore,  must  also  be  overruled. 

For  the  reasons  set  forth  above,  I  am  of 
opinion  that  the  question  put  to  us  bj  the 
Division  Bench  must  be  answered  in  the 
affirmative,  or,  in  other  words,  that  the  sister  s 
son  is  entitled  to  inherit  under  the  Hindoo 
law  administered  in  the  Benares  School. 

Peacock,  C.  J. — I  am  of  opinion  that  in 
the  absence  of  nearer  relatives,  a  man  maj 
be  heir  to  his  mother's  brother  as  regards 
property  subject  to  the  Mitakshara.  The 
question  has  substantially  been  decided  by 
the  Privy  Council  (i/ih  July  1868)  in  the 
case  of  Gridharee  Lall  Roy  against  the 
Government  of  Bengal,*  in  which  it  was  held 
that  the  maternal  uncle  of  the  father  of  the 
deceased  was  not  excluded  from  the  class  <tf 
bandhus  capable  of  inheriting,  and  that  the 
text  contained  in  Article  i,  Section  6, 
Chapter  II.  of  the  Mitakshara  does  not 
purport  to  be  an  exhaustive  enumeration  of 
all  bandhus  who  are  capable  of  inheriting, 
and  that  it  is  not  cited  as  such  or  for  that 
purpose  by  the  author  of  the  Mitakshara. 

The  judgment  of  Mr.  Justice  Dwarkanath 
Mitter,  which  he  has  just  read,  and  in  which 
he  has  displayed  great  learning,  ability,  and 
research,  was  written  before  the  decision  of 
the  Privy  Council  of  Gridharee  Lali  versus 
The   Government  of  Bengal  was  published 
here.     My  hon'ble    colleague    has  entered 
so  fully  into  the  reasons  and  exhausted  the 
arguments  in  support  of  the  view  which  he 
has  taken,  that  it  is  unnecessary  for  me  to  do 
more  than  to  say  that  I  concur  in  the  reasans 
which  he  has  given  in  support  of  the  con- 
clusion at  which  he  has  arrived;  and  it  is 
extremely  satisfactory  to  find  that  it  is  en- 
tirely in  concurrence  with  the  view  taken  tn 
the  judgment  of  the  Privy  Council. 

The  case  must  ]pe  sent  back  to  the  Judges 
who  referr^  it. 


*  See  10,  W.  R,,  Privy  Cottocil,  p.  S«' 
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Jacksorty  J. — I  am  of  the  same  opinion. 

It  is  very  satisfactory  to  feel  that  a  con- 
clusion so  entirely  consistent  with  reason  is 
also  in  full  conformity  with  the  Hindoo  Law, 
as  is  conclusively  shown  in  the  exhaustive 
judgment  which  has  been  prepared  by  Mr. 
Justice  JNIitter,  and  also  that  the  view  which 
we  had  taken  of  the  subject  has  been,  it  may 
be  said,  simultaneously  adopted  by  the  highest 
tribunal  which  deals  with  questions  of  Hin- 
doo Law. 

Phear,  J, — In  referring  this  case  to  a  Full 
Bench,  I  expressed  the  inclination  of  the 
opinion  which  I  then  held.  Mr.  Justice 
Milter's  very  complete  argument,  in  which 
I  concur,  has,  I  think,  demonstrated  that 
opinion  to  be  correct.  I  would,  therefore, 
answer  the  question  in  the  words  which  have 
been  used  by  the  Chief  Justice. 

Macpherson,  J, — I  am  of  the  same  opinion. 


The  loth  September  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley,  J.  P.  Norman, 
L.  S.  Jackson,  J.  B.  Phear,  E.  Jackson, 
F.  A.  Glover,  and  C.  Hobhouse,  Judges, 

Hindoo    Law — Maintenance — Son's    widow — 

Father-in-law. 

Case  No.  21  of  1868. 

Appeal  under  Section  75  of  the  Letters 
Patent  0/  the  28th  December  1 86 ^^  from  the 
decision  of  the  Honble  Sir  Barnes  Pea- 
cock, Kt.f  Chief  Justice ,  and  the  Honble 
A.  G,  Macpherson,  dated  the  j/st  of 
March  1868.  differing  in  opinion  from 
the  Honble  G,  Loch  and  the  Honble 
/?  B.  Kemp,  the  other  Judges  of  a  Full 
Bemh*^  on  Regular  Appeal  No,  jo8  of 
i866, 

Khettur  Monee  Dossee  (Plaintiff),  Appellant, 

versus 

Kasheenath  Doss  (Defendant),  Respondent, 

Baboos  Unnoda  Per  shad  Banerjee,  Khettur 
Mohun  Mookerjee,  and  Umbica  Churn 
Bote  for  Appellant. 

Bahoos    Kalee    Mohun   Doss    and    Bhyrub 
Chunder  Banerjee  for  j^espondent. 

♦  For  judgment  of  the  Full  Bench; from  which  this 
appeal  was  preferred,  see  9  W.  R.,  p.  413. 
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Held,  confirminfr  the  judgment  appealed  from,  that 
according^  to  the  law  in  Lower  Bengal  the  widow  of  a 
son  who  left  no  property  cannot  compel  her  father-in- 
law  to  make  her  a  pecuniary  allowance  in  lieu  of  mairP 
tenance  if  she  refuses  to  reside  in  his  house  a  member 
of  his  family.  ^ 

Bayley,  J, — This  was  a  suit  for  mainte- 
nance brought  by  the  plaintiff  as  son's  widow 
against  her  father-in-law. 

The  defendant  pleaded  that  he  was  willing 
to  maintain  the  plaintiff  in  his  own  house, 
but  that  she  had  left  it  without  any  just  cause, 
and,  with  the  exception  of  two  or  three  occa- 
sions, resided  altogether  with  her  father. 

To  this  the  plaintiff  rejoined  that  she  had 
been  obliged  to  leave  her  father-in-law's 
house  owing  to  the  ill-treatment  she  received 
there  ;  and  that,  under  all  circunostances,  so 
long  as  she  led  a  chaste  life,  she  had  a 
right  to  be  maintained  by  her  father-in-law. 

The  Principal  Sudder  Ameen  has  held 
that  a  son's  widow,  as  long  as  she  leads 
a  chaste  life,  is  entitled  to  maintenance, 
whether  she  chooses  to  remain  with  her 
father-in-law  or  with  her  father.  The  Prin- 
cipal Sudder  Ameen  also  says  that  the 
object  of  the  selection  of  the  father-in-law's 
house  for  the  residence  of  the  son's  widow  is 
to  secure  "  her  morals  from  being  corrupted 
"  or  her  character  tainted  with  unchastity, 
"  and  that  the  plaintiff  here  in  that  respect 
"  would  be  as  secure  in  her  own  father's 
"  house  as  in  her  father-in-law's." 

In  regard  to  the  ill-treatment  which  the 
plaintiff  alleged  she  had  received  at  her 
father-in-law's,  the  Principal  Sudder  Ameen 
states  that,  according  to  the  views  and  cus- 
toms of  the  Hindoos,  son's  widows  are  more 
or  less  liable  to  ill-treatment;  that  they  are 
called  husband-eaters,  and  so  regarded  as 
bringing  misfortune,  and  thus  seldom  find 
kind  treatment.  With  the  exception  of  the 
incidental  remark  that  one  of  -the  witnesses 
gave  a  graphic  and  true  description  of  the 
ill-treatment,  the  Principal  Sudder  Ameen 
does  not  come  to  any  very  clear  finding  on 
this  point.  "  Be  that  as  it  may,"  the  Prin- 
cipal Sudder  Ameen  says,  "since  she  is  ad- 
mittedly a  chaste  woman  and  lives  a  virtu- 
ous life  she  is  legally  entitled  to  mainte- 
nance from  her  father-in-law,  and  as  to  her  ^ 
living  either  in  the  house  of  her  parents  or 
of  her  father-in-law,  she  can  elect ;  but  I  must 
say  she  has  a  just  cause  not  to  live  with  her 
faiher-in-law.'*  The  Principal  Sudder 
Ameen  then  proceeds  to  consider  the 
position  of  the  father-in-law  on  the  one 
hand,  and  the  status  and  customary  require- 
ments of  a  Hindoo  widow  on  the  other  hand, 
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and  concludes  by  giving  a  decree  for  mainte- 
nance at  eight  rupees  per  mensem,  and  for 
Ireligious  ceremonies  at  two  rupees. 

\  The  defendant  appealed  to  this  Court,  and 

Mr.  Justice  Norman  and  Mr.  Justice 
Seton-Karr  referred  the  case  for  the  decision 
of  a  Full  Bench  on  the  ground  that  the  case 
of  Raj  Monee  Dossee  and  Seeb  Chunder 
Mullick  (2  Hyde's  Reports,  page  103),  in 
which  it  was  held  that  the  widow  of  a 
Hindoo  refusing  to  live  in  the  house  of  her 
father-in-law  could  not  maintain  a  suit  against 
him  for  a  pecuniary  allowance  by  way  of 
maintenance,  was  at  variance  with  the  Sud- 
der  Dewanny  Adawlut  decision  of  185a, 
page  796,  and  a  decision  of  Mr.  Justice 
Norman  and  Mr.  Justice  Kemp,  and  perhaps 
*'  one  or  two  other  cases.'' 

Of  the  Judges  comprising  the  Full  Bench, 
the  Chief  Justice  held  that  he  could  not  find 
anything  to  satisfy  him  that  a  son's  widow 
was  entitled  to  sue  to  compel  her  father-in- 
law*  to  maintain  her,  where  he  had  no  an- 
cestral property  and  nothing  beyond  his 
separate  estate  acquired  by  himself. 

The  Chief  Justice  remarks  also :  "  The 
right  of  a  wife  or  of  a  widow  and  that  of  a 
son's  widow  to  mamtenance,  appears  to  me 
to  be  governed  by  very  different  principles. 
A  son's  widow  has  not  the  same  legal  rights 
against  her  father-in-law  as  a  wife  has 
against  her  husband,  or  as  a  widow  has 
against  the  heirs  of  her  husband  who  take  his 
estate  by  inheritance;  the  father  is  not  heir  to 
the  son  in  preference  to  the  son's  widow."  The 
Chief  Justice  concludes  with  these  words :  ''  I 
am  01  opinion  that  in  the  present  case  the 
plaintiff  has  no  legal  right  to  be  maintained  by 
her  father-in-law,  so  long  as  she  elects  to  live 
with  her  own  father,  and  the  decree  of  the 
Lower  Court  must  be  reversed  with  costs,  and 
the  plaintiff's  suit  dismissed." 

Mr.  Justice  Macpherson  concurs  with  the 
Chief  Justice,  and  states  his  opinion  *'  that 
when  a  son  dies  in  his  father's  lifetime  leav- 
ing no  estate  whatever,  his  widow  has  not 
such  rights  to  maintenance  as  can  be  enforced 
at  law." 

On  the  other  hand,  Mr.  Justice  Loch  and 
t  Mr.  Justice  Kemp  were  of  opinion  that  the 
plaintiff  could  legally  soe  to  be  maintained  by 
her  father-in-law.  Mr.  Justice  Loch  states: 
**  The  text-writers  on  Hindoo  law  and  com- 
mentators sufficiently  establish  the  fact  that 
the  maintenance  of  a  Hindoo  widow  is  not 
merely  a  moral  obligation,  but  a  charge  on 
inheritance,"  and  that  "  a  widow  is  entitled  to 


maintenance  so  long  as  she  is  chaste,  even 
though  she  voluntarily  leaves  her  father-in- 
law's  house  and  resides  with  her  father  after 
her  husband's  death,  if  there  be  good  cause 
shown  for  her  so  leaving  her  father-in-lav'i 
house."  Mr.  Justice  Loch  thought  that  tlie 
case  should  be  remanded  to  the  Lower  Court 
to  determine  whether  any  sufficient  groood 
for  leaving  the  protection  of  her  father-io- 
law  had  been  made  out  by  the  plaintiff,  and 
if  this  were  proved,  that  the  Court  migta 
award  to  her  maintenance,  calculating  it  ac- 
cording to  the  circumstances  of  the  hus- 
band's family. 

Mr.  Justice  Kemp  concurred  geneiallr 
in  the  view  of  Mr.  Justice  IxKh,  but  instead 
of  remanding  the  suit  he  would  have  dis- 
missed the  appeal,  being  of  optntoii  that  a 
Hindoo  widow  is  ''entitled  to  maintenance  so 
''  long  as  she  lives  a  chaste  life,  whether  she 
"  lives  with  her  father  or  her  husband's  re- 
"  lations.  The  maintenance  of  the  female 
*'  members  of  the  family,  and  amongst  then 
'*  ranks  the  daughter-in-law,  is  obligatory  oa 
"  a  Hindoo." 

The  Chief  Justice's  voice,  as  that  of  the 
Senior  Judge,  prevailing,  the  appeal  of  the 
defendant  was  decreed  and  xht  order  of  the 
Principal  Sudder  Ameen  reversed  with  costi 
and  the  plaintiff's  suit  dismissed. 

Upon  this  the  plaintiff  appealed,  under 
Section  1 5  of  the  Letters  Patent,  and  a  Bench 
of  seven  Judges  has  heard  that  appeal. 

The  grounds  of  the  appeal  are  set  forth  in  * 
these  words :  | 

Firstly. — "  Under  the  Hindoo  Law,  as  car- 
rent  in  Bengal,  the  son's  widow  is  entitled 
to  maintenance  from  the  estate  of  her 
father-in-law,  whether  the  same  estate  be 
self-acquired  or  ancestral,  provided"  she 
lives  a  chaste  life." 

Secondly. — "Under  the  circumstances  0I 
the  present  case,  the  appellant  is  entitled 
to  maintenance,  inasmuch  as  her  husband.  | 
at  the  time  of  his  death,  lived  under  the  i 
guardianship  of,  and  in  commensality  vith, 
bis  father." 

Having  heard  the  Counsel  for  the  appel- 
lant we  were  unanimous  in  thinking  it  un- 
necessary to  call  upon  the  respondent  and  is 
affirming  the  decision  of  the  Chief  Justice 
and  Mr.  Justice  Macpherson,  but  it  was  de- 
termined to  delfirer  written  judgments  sepi- 
rately.  t  accordingly  now  proceed  to  p^ 
my  separate  judgment. 
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I  would  premise  by  stating  that  I  const* 
der  that  po  question  comes  before  us  now  as 
to  whether  there  was  or  not  any  ill-treatment 
or  any  sufficient  cause  for  the  plaintiff  to 
leave  her  father-in-law's  house,  and  it  is  fur- 
ther admitted  for  the  purpose  of  our  decision 
that  the  plaintiff  is  the  widow  of  a  son  who 
left  no  estate  for  his  surviving  father  to  in« 
berit,  and  that  the  widow,  and  not  the  father, 
would  have  been  the  heir  to  the  estate,  had 
the  son  left  any.  Moreover,  this  is  a  case 
admittedly  to  be  governed  by  the  Bengal  law, 
and  one  of  a  chaste  Hindoo  widow. 

Baboo  Unnoda  Pershad  Banerjee  has  open- 
ed his  argument  in  this  appeal  by  urging  upon 
us  that  the  legal,  moral,  and  religious  precepts 
and  customs  of  Hindoo  society  are  so  inter- 
mixed that  it  is  most  difficult  to  separate  the 
one  from  the  other,  and  that,  in  fact,  where  the 
Hindoo  legislators  have  laid  down  moral 
precepts  for  observance,  those  precepts  were, 
by  the  custom  and  religion  of  the  Hindoos, 
binding  as  legal  maxims. 

Although  there  is  undoubtedly  much  truth 
in  this  plea,  still  I  think  the  distinction 
is,  in  fact,  recognized  by  the  Hindoo  law  itself. 
Passages  are  to  be  found  in  Colebrook^'s 
Digest  and  in  Shama  Chum  Sircar's  com- 
pilation of  Hindoo  texts,  which  show  a  dis- 
tinction between  the  moral  obligation  which 
involves  a  sin  (♦JT't  or  i^Ht^)  to  be  expiat- 
ed by  religious  penance  of  some  kind  in  this 
life  or  else  by  punishment  of  hell  (  t(^  ) 
after  this  life,  and  others  where  a  civil  re- 
medy or  a  penalty  is  indicated. 

As  one  instance,  I  quote  the  following 
words  from  Book  2,  Chapter  IV.,  Section  f, 
Colebrooke's  Digest.  Catyayana  says :  "Nei- 
''  tber  the  husband,  nor  the  son,  nor  the  father, 
''  nor  the  brothers,  have  power  to  use  or  alien 
''the  legal  property  of  a  woman.  If  any 
'^  one  shall  consume  the  property  of  a  woman 
"  a^f  ainst  her  consent,  he  shall  be  compelled  to 

*  P*J  interest  to  her,  and  shall  also  pay  a  price 

*  ia  Ihe  king:' 

Baboo  Unnoda  Pershad  then  quotes  text 
^  of  the  same  Book  and  Chapter  and  Section, 
;nd  also  the  notes  to  Section  10,  page  112,  of 
>>lebrooke's  Digest,  Vol.  II.,  Ix)ndon  edition 
4  1 801,  to  show  that  in  these  texts,  which  re- 
er  to  the  prohibition  of  giving  away  property, 
be  one  thing  to  be  looked  to  is  that  the  subsist- 
nce  of  the  family  which  must  jiecessarily  be 
Daintained  should  not  be  jeopardised  by 
ach  gift.  The  pleader  next  quotes  the  follow- 
igr  passages  from  Menu,  text  1 1,  and  Narada, 


text  12.  Text  11  runs  thusi  "The  ample 
"  support  of  those  who  are  entitled  to  main- 
"tenance  is  rewarded  with  bliss  in  heaven f 
*'  but  hell  is  the  portion  of  thai  man  whose 
''family  is  afflicted  with  pain  by  his  neglec9, 
*'  therefore  let  him  maintain  his  family  with 
''the  utmost  care''  Text  12  says:  "Even 
"  those  who  are  born  or  yet  unborn,  and  they 
"  who  exist  in  the  womb,  require  funds  for 
*'  subsistence ;  the  deprivation  of  the  means 
" of  subsistence  is  reprehended'* 

But  both  the  texts  and  the  notes  here 
clearly  indicate  that  heaven  or  hell,  as  the 
portion  of  man  in  a  future  state,  or  moral 
censure  in  this  life,  are  alone  set  forth  by  the 
legislators,  and  this  cannot  be  said  to  con- 
stitute the  legal  penalties,  or  to  look  to  the 
institution  of  a  suit  for  declaration  of  the  right 
to  maintenance  which  a  Hindoo  may  neglect 
to  provide  for  his  son's  widow. 

Text  15  refers  mainly  to  the  maintenance 
of  a  wife  (not  a  son's  widow),  and  in  one  part 
of  the  notes  it  is  stated  '*the  donor  commits  a 
"  sin,  and  therefore  he  should  be  fined,  unless 
*'  he  performs  strict  expiation''  The  finding, 
however,  seems  to  be  the  lesser  and  secondary 
penalty  looked  to,  and  the  religious  expiation 
by  penance  the  primary  one. 

Further,  text  33 1  of  Book  V.  of  Colebrooke's 
Digest,  page  321  of  the  above  London  edi- 
tion of  1801,  is  cited  by  Baboo  Unnoda  Per- 
shad in  support  of  his  case.  That  text  lays 
down  that  outcasts  and  their  sons,  eunuchs, 
madmen,  and  other  disqualified  persons,  must 
be  maintained  without  any  allotment  of 
shares  upon  the  partition  oi  ancestral  pro« 
perty. 

This  text,  however,  does  not  support  the 
pleader's  views,  because  it  is  a  maxim  of  the 
Hindoo  Law,  that  the  disqualified  members 
of  a  Hindoo  family  cannot  inherit  but  are 
more  or  less  incapacitated.  But  as  they  are 
members  of  a  family,  it  is  held  that,  while, 
on  the  one  hand,  they  are  not  to  share  in 
an  estate,  still,  on  the  other,  their  mainte- 
nance is  to  be  a  charge  on  the  estate  of 
which  but  for  the  disqualification  they 
would  be  entitled  to  a  share  with  the  other 
qualified  members.  In  our  case,  however, 
as  there  is  no  estate,  this  text  has  no  ap» 
plication.  I  may  add  that  the  same  remark 
applies  to  text  19,  page  106,  Chapter  V.  of 
the  Dayabhaga. 

I  now  turn  to  the  Dyabhaga,  the  admitted 
book  for  Bengal,  and  therefore  the  book 
which  specially  governs  the  present  (Bengal) 
case. 
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The  first  passage  cited  by  Baboo  Unnoda 
Pershad  from  the  Dayabhaga  is  Chapter  II., 
%)age  29,  which  refers  to  a  prohibition  against 
the  gift  or  other  alienation  of  the  property, 
%  because  immoveable  and  similar  posses- 
''sions  are  means  of  supporting  the  family. 
"  For  the  maintenance  of  the  family  is  an 
"  indispensable  obligation^  as  Menu  posi- 
"tively  declares — 'The  support  of  persons 
*'  who  shall  be  maintained  is  the  approved 
"means  of  aliaining  heaven.  But  hell  is 
"the  man's  portion  if  they  suffer.  There- 
"fore,  let  a  master  of  a  family  carefully 
"  maintain  them.' " 

But  this  text  conveys  clearly  a  moral 
obligation,  and  the  word  ^'indispensable'* 
applies  as  much  to  a  moral  as  to  a  legal 
obligation.  Further,  the  text  must  be 
read  in  connection  with  the  rest  of  the 
passage,  where  the  penalty  is  clearly  the 
loss  of  the  "  approved  means  "  0/  attaining 
heaven^  and  not  a  penalty  in  this  life  from 
the  king. 

Further,  if  there  were  any  doubt  about 
this,  the  following  text  from  page  32  of  the 
same  Chapter  of  the  Dayabhaga  removes  it : 
"But  the  texts  of  Vyasa  exhibiting  a  pro- 
"hibition  are  intended  to  show  a  moral 
"  offence t  since  the  family  is  distressed  by 
"a  sale,  gift,  or  other  transfer,  which 
"argues  a  disposition  in  the  person  to 
"tnake  an  /*//  use  of  his  power  as  owner. 
"  They  are  not  meant  to  invalidate  the 
"  sale  or  other  transfer T 

The  Vyavastha  160,  page  319  of 
Shama  Churn's  compilation  of  Vyavasthas, 
is  relied  upon  by  the  Principal  Sudder 
Ameen,  and  apparently  by  Loch  and  Kemp, 
Justices.  It  is  this :  "  Should  a  woman, 
"without  unchaste  purposes,  quit  the  family- 
"  house,  and  live  with  her  parents  or  own 
"relations,  yet  still  she  is  entitled  to  main- 
"  tenance ;"  but  the  pleader  for  the  ap- 
pellant has  not  been  able  to  show  us  any 
passage  which  provides  a  civil  remedy  or 
a  penalty  for  a  breach  of  the  obligation 
laid  down  in  this  passage. 

In  regard  to  the  cases  cited  from  2nd 
Macnaghten,  pages  104,  iii,  113,  116,  117, 
and  198,  I  would  remark  that  all  the  pas- 
sages refer  to  cases  where  there  were  ances- 
tral estates  left  by  the  deceased  parties,  upon 
which  maintenance  might  be  a  charge. 

Cases  are  also  cited  from  3  Select  Reports, 
Sudder  Dewanny  Adawlut,  page  323,  and 
from  4  Select  Reports,  page  19.    Those  two 


cases    were   clearly   cases   where    ancestral  : 
property  was  to  provide  for  the  charge  of 
maintenance. 

The  case  cited  from  the  Sudder  Dcwinnr 

• 

Adawlut  decisions  of  1848,  page  491,  is  ok 
of  contract  and  stipulation,  and  that  from 
page  1220  of  7858  is  solely  upon  the  right  | 
of  maintenance  of  a  wife  not  residing  iiiih 
her  husband's  family,  whereas,  as  has  been 
before  stated,  the  case  with  which  we  ba^c  . 
to  deal  is  one  exclusively  of  a  son  dyio^ 
without  any  ancestral  property,  and  leaving  i 
widow,  who  sues  her  father-in-law  for  main- 
tenance. 

It  may  be  well,  too,  here  to  remark  that  all 
the  cases  are  cited  in  support  of  the  [tleas  of 
the  Counsel  for  their  respective  panies,  bat 
we,  sitting  in  a  Full  Bench  of  seven  Judges, 
are  fully  competent  to  re-consider  whether 
any  and  which  of  the  decisions  are  in 
themselves  correct,  and  we  are  not  actuiIJf 
bound  in  the  present  occasion  to  follow  aa? 
of  them  as  precedents. 

After  full  consideration  I  can  come  to  no 
other  conclusion  than  that  the  Hindoo  Lav 
does  not  lay  down  that,  if  maintenance  )& 
withheld  by  a  father-in-law  from  the  widow 
of  his  son,  that  father-in-law  having  inhe- 
rited no  property  from  the  son  which  can 
be  a  charge  for  the  maintenance  of  tlie 
widow,  and  the  son  himself  having  left  no 
ancestral  estate,  a  civil  remedy,  or  a  penalty, 
or  compensation,  is  to  be  ordered  of  the  kiog. 
or  can  be  the  subject  of  suit.  My  own  view 
is  that  the  Hindoo  Law  looked  to  its  roorai 
obligations  being  capable  of  being  sufficient- 
ly enforced  from  those  people  for  whom  the 
texts  were  provided,  by  the  overwhelming 
force  of  the  religious  influences  whidi 
prevailed  under  the  then  Hindoo  system 
of  society,  and  that  it  is  only  in  exceptional 
cases,  noted  by  the  provision  of  lines  and 
amercements  and  other  remedies,  that  the  re- 
ligious and  patriarchal  power  may  not  be 
expected  directly  to  operate  to  secure  the  ob- 
ject of  the  Legislature. 

I  concur  with  the  Chief  Justice  and  Mr. 
Justice  Macpherson,  and  would  dismiss  this 
appeal  with  costs. 

Norman^  J, — The  question  is  whether, 
under  the  Hindoo  Law  as  cturent  in  Bengal 
when  a  Hindoo  dies  leaving  no  propertr 
and  a  widow  unprovided  for,  such  «ido» 
can  maintain  an  action  in  a  Court  of  law  \o 
compel  the  fatRer  of  her  deceased  husband 
to  give  h%r  a  pecuniary  allowance  by  way  of 
maintenance. 
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I  am  of  opinion  she  cannot.  The  follow- 
ing texts  were  cited  in  support  of  the  argu- 
ment by  the  appellant's  Counsel  from  Cole- 
brooke's  Digest,  Book  2,  Chapter  4,  Section 


against  human  law,  or  the  law  prescribed  by 
the  supreme  power  in  the  State,  and  indi- 
cates a  civil  remedy.  So  Menu  (speaking 
of  cases  which  are  to  be  decided  by  fhe 
I,  Para  XL,  Menu  :  **  The  ample  support  of '  king),  amongst  the  eighteen  principal  titles  of  / 
"  those  who  are  entitled  to  maintenance  is  '  law,  speaks  of  Sales  ivilhoui  ownerJhip, 
"  rewarded  with  bliss  in  heaven,  but  hell  There  is  nothing  which  tends  to  show  that 
*•  is  the  portion  of  that  man  whose  family  he  ever  contemplated  that  the  king  was  to 
**  is  afflicted  with  pain  by  his  neglect ;  there-  .  interfere  with  the  government,  conduct,  and 
"  fore  let  him  maintain  his  family  with  the  ,  management  of  the  affairs  of  a  Hindoo  fa- 
**  utmostcare/'  Para.  XII.,  Narada  :  "Even  '  mily  by  its  head, 
"they   who   are   born,  or  yet  unborn,  and 


reprehendec 
T^    .  ...  .,,.!"  observing   the   conduct    i)rescribed,    their 

If  these  texts  are  carefully  considered,  it    ^1,5^^^!        ^^^  ^^^^  ^^Uoj  ^^^^  ^^^^  ^^^ 

will  appear  clearly  that  the  duty  there  pre-    .  ^j^  garments  which  are  not  tattered."     It 
scribed  IS  treated  as  of  divine  ordinance  :    i^^ks  like  a  mere  injunction  to  perform  such 


a  breach  of  it  as  a  sin  or  offence  against '  ^cts  as  of  charity.     Nothing  can  be  more  un- 

like  a  legal  right  than  dependance  on  such 
an  obligation. 


divine  law ;  not  as  a  crime  or  offence 
against  human  law.  The  penalties  under 
which  such  duty  is  enjoined  are  the  dis- 
pleasure of  heaven,  the  pains  of  hell,  and  !  When  Hindoo  legislators  speak  of  the 
the  reprehension  of  mankind.  Men  are  right  of  a  deserted  wife  to  maintenance,  they 
urged  to  the  performance  of  such  duly  by  \  express  in  clear  language  that  such  right 
^lenu  by  the  promise  of  bliss  in  heaven ;  and  !  is  one  of  legal  obligation  which  will  be  en- 
by  Narada,  by  an  argument  addressed  to  forced  in  the  Civil  Courts.  1  had  occasion 
their  reason,  pointing  out  the  necessity  of  '  to  consider  that  question  in  the  case  of  Ranee 
securing  a  due  provision  for  the  helpless.  Itchamoye  Dasi  against  Rajah  Opurva  Krish- 

Hindoo  commentators,  and  especially  those    na   Pahadoor     The   right   of    a   father    to 


of   the  Bengal   School,   have   distinguished 
duties  of   moral  obligation,   such  as  those 


maintenance  by  his  sons  stands  on  a  footing 
of  its  own  [see  Vyavaslha  Darpana,    2nd  edi- 


ct 


above  mentioned,  from  breaches  of  Municipal  !".°"'P-  375.  and  the  passage  from  Menu 
law.  In  the  Smriti  Sara  it  is  said  :  "  The  '  c'led  in  the  note  .  As  to  other  members  of 
"  gift  of  a  man's  whole  estate  is  valid,  for  it  i  !^«  "'"^,?°  f?'"''j''  a?s"m]"g  «hat  there  is  a 
is  made  by  the  owner ;  byt  the  donor  com- 1  '««'»1  obligation  arising  from  the  law  of 
mils  a  moral  offence,  because  he  observes  '  ?*"^f^  ^"^  ""?f°°  law  upon  the  nead  of  a 
not  the  prohibition."  So  inthe  Dayabhaga,  '  f*'"''^  *°  provide  subsistence  for  helpless 
Jimuta  Vahana,  commenting  on  the  above  '■■  members  of  it,  such  as  infants  who  but  for 
text  of  Menu,  says  :  "  Since  it  is  denied  that  \  such  provision  might  perish  of  want,  it  seems 
"  a  gift  or  sale  should  be  made,  the  precept  |  ^^  Hindoo  law  to  be  left  wholly  in  the  dis- 
"  is  infringed  bv  making  one ;  but  the  gift '  "«l'°"  .°i  *^^  P«"°"  ."'^''"  such  obligation 
"'or  transfer  is'  not  null.*'  Verv  different  ,  t"^  Pfovidc  such  subsistence  in  the  manner 
language  is  used  when  the  law  given  is  "^^^^^  "'?^.  "^""  ^\  '°  1^'™-  ,  '^^''^  I'^gai'd 
dealing  with  a  breach  of  duties  prescribed  by  .  *°  *">'  *='?"^,  '°,  ma'nlenance  by  those  who 
Municipal  law.  In Colebrookes Digest,  Book  "«  "»'  absolutely  helpless,  it  may  fairly  be 
2,  Chapter  4,  Section  i,  Clause  lo,  a  passage  P^sumed  that  the  head  of  th<J  family  is  the 
from  Catyayana  is  cited  :  "Neither  the  hus-  P^^P"  P"f"  ^9.  judf  whether  the  re- 
band,  nor  the  son,  nor  the  father,  nor  the  ^°"'"^s  ^"^  P"?"'""  °^  '»>«  ^»«"'>;  ^'^.  ?"ch 
brother  have  power  to  use  or  alien  the  legal  ■  J*»f  *«>'  o"^'?'  '°.  ^«  supported  without 
-  °       labor,  or  whether  they  ought  to  work  and 

either  contribute  their  earnings  to  the  general 
stock  or  maintain  themselves. 


II 

*4 


property  of  women.     If  any  one  of  them 

shall  consume  the  property  of  a  woman 
"  against  her  consent,  he  shall  be  compelled 
-  io  pay  interest  to  her,  and  shall  also  pay  a  \      jhere  is  a  large  class  of  cases  where,  ac- 

jine  to  ttie  king,  j  cording  to  Hindoo  law,  an  heir  succeeding 

In  this  case,  which  p&nts  to^a  breach  of  io  property  takes  it  subject  to  the  duty  of 
Municipal  law,  an  infradion  of  the  law  of  [  maintaining  those  whonfi  the  late  proprietor 
property,  the  legislator  treats  it  as  an  offence    was  bound  to  support. 
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A  case  of  that  kind  from  the  Patna  Court 
of  appeal  is  reported  in  2  Macnaghten*s 
Hindoo  Law,  page  1 1 1  : 

^        ^A  widow  was  in  possession  of  some  pro- 
^  "  peity  which  devolved  on  her  at  the  death 
**  of  ner  husband.     The  widow  of  her  son,  who 
**  died  before  his  father,  sued  her  for  alimony 
"to  a  specific  amount;  and,  on  referring  the 
"  case  to  a  Pundit,  the  following  Vyavastha 
"was  given:  *  If  a  widow  live  in  the  house 
"of   her   mother-in-law,    the    latter    should 
"afford    her    food    and    raiment;    but    no 
"  rules  as  to  a  specific  portion  of  alimony 
"had  been  laid  down  in  the  law,  and  this 
"  should  be  determined  by  extent  of  means/ 
"  Is  it  then  necessary,  supposing  that  a  dis- 
"  agreement     should    subsist    between     the 
"mother  and  daughter-in-law,  that  the  latter 
"  should   live   with    the    former  ?     If    there 
"should  be  any  established  rule  making  it 
"  incumbent  to  give  alimony  to  the  family  of 
"the  person  in  p>ossession  of  the  estate,  and 
"the  person  in  possession  should  not  give 
"  alimony  in  proportion  to  the  extent  of  the 
"  means,  in  such  case  is  it  competent  to  any 
"authority  to  fix  the  amount  that  may  be 
"  given  ? 

Answer : —  "While  the  father  and  other  re- 
"  latives  of  the  husband  exist,  the  residence 
"  of  a  widow  in  their  house  is  declared  to  be 
"obligatory  on  her;  and  the  law  does  not 
"  contemplate  any  opposition  to  this  rule,  as 
"  in  the  following  text  :  *  The  father-in-law 
"and  the  rest  are  bound  to  maintain  a  vir- 
"  tuous  and  childless  widow ; '  but  there  is  no 
"  provision  for  a  case  in  which  alimony  may 
"  be  sued  for,  not  having  been  given  in  pro- 
"  portion  to  the  means." 

The  Hindoo  law  on  this  subject  may  be 
compared  with  that  of  Scotland. 

According  to  that  law,  a  child  is  entitled 
to  maintenance  in  the  father's  house,  or  else- 
where if  the  father's  conduct  endanger  the 
child's  safety,  or  if  the  father  chooses  to  give 
him  separate  maintenance.  The  amount  above 
bare  subsistence  according  to  his  condition 
in  life  is  at  the  father's  discretion. 


This  is  a  more  extensive  obligation  than 
exists  under  English  law. 

I^i  the  case  of  Maule  and  Maule  in  I. 
Wilson  and  Shaw's  Reports,  p.  266,'  which 
Lord  Eldon  ^escribed  as  one  of  the  most 
important  cases  that  ever  came  before  the 
House  of  Lords,  the  Court  of  Session  in  Scot- 
land had  found  that  a  son  who  had  a  com- 
mission in  the  army  as  ensign  with  £\)0  of 
pay,  and  an  allowance  of  /"  100  a  year  from 


his  father,  was  entitled^©  a  maintenance  ot 
£Zoo  a  year  from  his  father,  who  was  ia 
possession  of  an  entailed  estate  yielding  ao 
income  of  /*io,ooo  a  year.    The  House  of 
Lords  reversed  the  judgment,  and  dismissed 
the  suit.     Lord  Eldon,  in  delivering  judg- 
nient— after    pointing  out    the  number  of 
circumstances  to  be  taken  into  consideration, 
the  debts  and  charges  on  the  estate  and  other 
obligations  of  the  proprietors,  possible  losses, 
the  necessity  of  providing  for  other  children 
or  dependent  members  of  the  family  to  an 
extent  which  might  vary  from  year  to  year, 
and  the  harassing  inquiries  which  would  be 
rendered  necessary — proceeds  to  say :  **  The 
"  question  comes  to  this,  whether  the  Court 
"  of  Session  has  a  jurisdiction,  on  the  appli- 
"  cation  of  a  son,  to  take  into  its  hands  as 
"  between  the  father  and  that  son,  and  the 
'•  father  and  his  family,  all  the  duties  of  a 
"  father  of  a  family ;  and  to  state  that,  upon 
"  application  once  made  to  them,  the  whole 
"  administration  of  the  family  may  be  placed 
"  under  their  hands,  and  may  continue  there 
"  so  long  as  the  natural  obligation  of  the  father 
"  and  son  exist."   Again  :  "  The  father  most, 
"  as  it  seems  to  me,  be  a  much  better  judge 
"  of  what  is  proper  to  be  done  for  his  son 
"  when  he  becomes  of  age,  than  any  Court 
"  on  earth  can  be."   Again :  "  The  real  qnes- 
"  tion  is,  whether,  under  the  particular  cir- 
"  cumstances  of  such  a  case  as  this,  the  jus 
"  patriic  potesiates  in  the  family  no  longer  be- 
"  longs  to  the  father,  but  belongs  to  the  Court 
"  of  Session."     He  concludes :  "  I  cannot 
"  think  that,  under  the  law  of  Scotland,  the 
"  judgment  and  discretion  of  the  father  no 
"  longer  belongs  to  him,  but  that  that  judg- 
"  ment  and  discretion,  so  long  as  he  lives,  is 
"  to  be  exercised  by  a  Court  of  Justice.*'  *  * 
"  That  your  Lordships  are  to  place  in  a  Court 
"  of  Justice  the  right  to  decide  upon  the 
"  manner  in  which  a  father  shall  administer 
"  his  estate  and  property  between  bis  eldest 
"  son,  his  creditors,  his  younger  children,  and 
"  all  others  to  whom  he  owes  a  natural  and 
"  moral  obligation,  during  the  rest  of  their 
"  joint  lives,  is  a  proposition  I  cannot  hold  ; 
"  and  if  I  found  it  decided  in  any  case  that 
"  had  a  direft  application  to  the  present,  I 
''  do  not  think  there  is  anything  that  com- 
'*  pels  us  to  adopt  that  decision.    I  think,  if 
"  such  a  law  existed,  it  oughi  not  to  be 
"  suffered  to  endure  a  moment  longer,  but  it 
"  must  be  correfted  by  the   Legislature." 
Lord  Redesdale  says  :  "  The  consequence  of  * 
"  the  decision  of  theMlourt  of  Session  wottid 
"  be  to  give  •a  ground  for  every  child  in 
'  Scotland  to  call  his  father  to  account  for 


(( 


1 868.] 


Full  Bench 


THK   WEEKLY   REPORTER. 


Rulings. 


95 


**not  making  him  a  sufficient  allowance. 
*•  If  this  is  the  law  of  Scotland,  I  should  be 
**  sorry  to  be  under  the  dominion  of  the  law 
"of  Scotland.     But  I  take  it  not  to  be  so/' 

I  refer  to  this  case  because  it  shows  the 
immense  mischief  that  would  result  if  we 
were  to  disregard  the  distinctions  which 
Hindoo  lawyers  have  drawn  on  the  sub- 
ject under  consideration. 

In  my  opinion  according  to  Hindoo  law 
as  current  in  Bengal,  the  obligation  of  a 
father-in-law  to  maintain  out  of  his  own 
resources  the  widow  of  his  deceased  son, 
is  a  mere  moral  obligation.  If  she  resides 
in  the  house  of  her  father-in-law  and  is  an 
infant,  and  for  that  or  other  reasons  is  un- 
able to  maintain  herself,  there  may  be  and 
probably  is — both  according  to  Hindoo  Law 
and  according  to  natural  law,  equity,  and 
good  conscience — a  legal  obligation  on  the 
part  of  the  father-in-law,  who  has  taken  upon 
himself  the  care  of  her  person  and  the  charge 
of  entertaining  her  as  a  member  of  his  family, 
and  on  whose  protection  she  is  dependent, 
to  provide  her  with  food  and  the  actual 
necessaries  of  life.* 

But  in  my  opinion  the  father-in-law  has 
a  right  to  determine  for  himself  as  lo  the 
manner  in  which  that  obligation  shall  be 
discharged;  and  the  Civil  Courts  not  only 
ought  not  to  have,  but  have  no  jurisdiction 
to  interfere  with  his  discretion. 

Even  if  we  assume  that  the  father-in-law 
is  under  any  legal  obligation  to  maintain  a 
son's  widow  and  provide  her  with  food  and 
raiment  if  she  resides  in  his  house,  1f  she 
will  not  accept  what  he  is  willing  to  give, 
he  is  not  botmd,  in  lieu  of  maintenance, 
to  make  her  a  money  allowance  so  as  to 
enable  her  to  reside  in  another  family. 

In  my  opinion  the  appeal  must  be  dis- 
missed with  costs. 

Phear  J,  (L,  S.  Jackson,  and  Hobhouse, 
yy.y  concurring.) — ^I'he  plaintiff  alleges  in 
her  plaint  that  in  the  year  1260  she  was 
married  lo  Durponarain  Doss,  deceased,  the 
youngest  son  of  the  defendant,  her  father-in- 
law;  that,  subsequently,  owing  to  the  plaint- 
iff's ill-luck,  her  husband  departed  this  life 
of  the  13th  Assin  1266,  and  that,  after  this 
sad  event,  she  began  to  receive  at  the  hands 
of  the  defendant  and  of  his  wife  and  daugh- 
ters, various  ill-treatment  and  reproaches,  so 
much  so  that,  unable  to  stay  in  the  house 
any  longer,  she  went  to  r^ide  at  her  father's 

*  Compare  The  Kiog  v.  Friend,  Russell  and  Ryan^s 

Reports,  p.  20. 


house;  that  she  more  than  once  sent  word 
to  her  father-in-law,  asking  him  to  settle  on 
her,  according  to  his  circumstances  in  lif^,  a 
sum  for  her  maintenance  and  for  the  per-  • 
formance  of  her  religious  rites,  but  he^  re- 
quest was  not  complied  with  by  him ;  that  at 
last,  on  the  23rd  Srabun  of  the  current  year, 
when  a  similar  request  was  repeated  to  him 
through  the  plaintiff's  father,  he  dismissed 
it  with  an  angry  refusal.  The  plaintiff  says 
that  this  is  her  cause  of  action,  and  upon  the 
basis  of  it  she  sues  for  arrears  due  to  her  for 
maintenance  and  religious  rites ;  and  she  also 
prays  the  Court  to  make  an  order  for  the 
receipt  by  her  in  future  of  a  monthly  sum 
of  Rupees  35  from  the  defendant  and  his 
estate  for  the  same  object. 

The  defendant  answers  that  he  is  not  le- 
gally liable  to  the  plaintiff  for  anything; 
that  her  age  at  the  time  of  marriage  with 
his  son  was  only  five  years,  and  since  the 
celebration  of  that  event  she  has  been*  in  his 
(the  defendant's)  house  only  on  two  occa- 
sions, namely,  once  on  the  day  of  her  hus- 
band's death  to  perform  his  funeral  obsequies ; 
and,  secondly,  on  the  day  of  his  shradh  to 
perform  that  ceremony;  that,  excepting  on 
those  two  occasions,  the  plaintiff  never 
came  to  the  defendant's  house  even  for  a 
day,  although  he  repeatedly  requested  her  to 
do  so ;  that  she  has,  without  his  consent  and  in 
disregard  of  his  orders,  neglected  to  render 
him  the  service  due  to  his  old  age,  and 
chosen  to  take  up  her  abode  under  another's 
roof;  and  that,  consequently,  he  is  by  no 
means  bound  to  make  her  any  cash  payment 
for  her  maintenance. 

The  plaintiff  does  not  pretend  that  the 
defendant  will  not  maintain  her  at  his 
own  house,  nor  does  she  go  so  far  as  to 
seriously  contend  that  the  conduct  of  the 
defendant,  or  of  the  members  of  his  family, 
towards  her  has  been  such  as  to  entitle  her 
to  refuse  to  reside  under  his  roof. 

In  truth  no  issue  is  raised  on  the  facts  of 
the  case,  and  the  sole  question  for  the  Court 
is,  "  whether  the  plaintiff,  iiot  finding  it 
"  agreeable  to  live  in  her  father-in-law's 
'^  house,  can  legally  claim  from  him  a  money 
"  allowance  by  way  of  maintenance  to  enat4e 
'*  her  to  live  elsewhere." 

The  argument  of  the  plaintiff's  pleader 
may  be  concisely  summarized  as  follows  : — 

That  all  the  injunctions  of  the  old  Hindoo 
sages  constitute  positive  law,  except  so  far 
only  as  Jimuta   Vahana    for  the  School  of 
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Bengal  sets  apart  some  few  precepts  as  laying 
down  merely  a  moral  duty  and  not  a  legal 
obligation.  That  the  duty  of  maintaining 
the  different  members  of  the  family  is  every- 
wl^re  throughout  the  Shastras  inculcated 
upon  the  head  of  the  family,  and  does  not  fall 
among  Jimuta  Vahana's  exceptions;  it  has 
therefore  the  force  of  law,  and  as  such  has 
been  recognized  by  the  leading  English  text- 
writers,  .Macnaghten,  Strange,  &c.  That 
the  Vvavastas  of  the  Pundits  and  the  deci- 
sions  of  the  late  Sudder  Court  have  always 
supported  the  legal  character  of  the  duty;  and, 
finally,  that  the  son's  widow  is  admittedly 
a  member  of  the  father's  family. 

This  argument  is  very  plausible  at  first 
sight,  but  does  not  bear  being  very  closely 
looked  into.  Indeed,  I  think  that  it  fails  fa- 
tally for  the  plaintiff  at  its  very  root.  It 
seems  to  me  that  it  cannot  be  doubted  there 
are  plenty  of  instances,  other  than  those  by 
Jimuta  Vahana,  in  which  the  old  writers  clear- 
ly intended  to  enjoin  a  moral  duty  as  distin- 
guished from  a  legal  obligation;  and  in  my 
opinion,  the  subject  of  maintenance  affords 
some  of  the  most  conspicuous  examples  of 
this. 

Of  the  texts  relied  upon  by  Baboo  Unnoda 
Pershad,  the  strongest  are  perhaps  the 
following :  "  The  ample  support  of  those 
"  who  are  entitled  to  maintenance  is  reward - 
"  ed  with  bliss  in  heaven,  but  hell  is  the 
"  portion  of  that  man  whose  family  is  afflict- 
"  ed  with  pain  by  his  neglect ;  therefore  let 
"  him  maintain  his  family  with  the  utmost 
"  care" — (Menu), 

"  Even  they  who  are  born  or  yet  unborn 
**  and  they  who  exist  in  the  womb  require 
"  funds  tor  subsistence ;  the  deprivation 
*•  of  the  means  of  subsistence  is  reprehend- 
'*  cd:'-'(XaradaJ, 

**  A  man  may  give  what  remains  after 
"  the  food  and  clothing  of  his  family  ;  the 
"  giver  of  more,  who  leaves  his  family 
"  naked  and  unfed,  may  taste  honey  at  first, 
"  but  shall  afterwards  find  it  poison" — (  Vri- 
"  haspaii). 

Many  more  of  a  similar  tenor  might  be 
cited,  which  reiterate  in  words  more  or  less 
^phaiic  the  doctrine,  that  it  is  incumbent 
upon  every  man  to  maintain  the  dependent 
members  of  his  family. 

There  are  also,  no  doubt,  other  passages 
to  be  found  where  certain  specified  members 
of  the  family  are  declared  to  have  a  legal 
claim  upon  the  family  property  upon  a  dis- 


position of  it  taking  place,  but  these  are  no: 
applicable  to  the  present  case  for  reasons 
which  I  shall  presently  mention,  and  there- 
fore I  omit  for  the  moment  to  notice  them. 

Now  it  seems  to  me  very  plain  that  the 
writers  who  enunciated  the  foregoing  pre- 
cepts, and  their  like,  only  desired  in  them  to 
lay  down  mor^l  principles  for  the  guidance 
of  the  head  of  the  family.  The  only  sanc- 
tion appealed  to  is  of  a  religious  and  pro- 
spective character. 

The  civil  power  is  in  no  way  broogbt 
under  notice,  although  it  may  be  remarked 
the  same  authors  knew  well  enough  how  to 
use  that  power,  if  necessary,  for  the  enforce- 
ment of  their  commands.  Indeed  it  often 
enough  happens  that  precepts  of  a  general 
character  uttered  by  the  Rishis  are  accompa- 
nied by  directions  that  the  King  or  Sonct- 
eign  power  should  punish  the  infractioa  oi 
them.  But  nothing  of  the  sort  occurs  here 
In  these  places  the  authors  are  not  dealing 
with  rights  of  individuals;  they  do  not  pre- 
tend to  define  anything  of  the  nature  of 
a  right,  and  they  give  no  hint  of  a  remedy  by 
which  any  right  could  be  asserted.  I  repeat 
that  it  seems  to  me  clear,  they  were  here 
simply  prescribing  to  the  head  of  the  family 
principles  which  he  should  observe  in  his  gov- 
ernment, and  were  not  intending  to  give 
a  foot- hold  for  the  intrusion  of  the  ciwl 
power  within  those  inner  limits  from  which 
it  has  been  undoubtedly  for  ages  the  policy 
of  the  Hindoo  social  system  to  exclude  it. 

It  may  well  be,  on  the  oiher  hand,  that  the 
head  of  the  family  cannot  lawfully  eject  a  de- 
pendent member  from  his  circle  without  rea- 
sonable cause.  Possibly  the  defendant  is 
legally  bound  to  afford  the  plaintiff  subsist- 
ence under  his  roof^  she  on  her  pait  conform- 
ing to  his  orders  and  working  for  the  com- 
mon fund,  if  he  should  think  this  necessan*. 
If  so,  no  doubt  the  Civil  Court  would,  in  the 
event  of  default  on  his  part,  find  the  means 
of  compelling  him  to  perform  his  duty.  Bat 
this  is  not  the  plaintiff's  case.  She  claims, 
simply  by  way  of  maintenance  and  on  the 
bare  right  to  be  maintained  without  other 
consideration,  an  annuity  to  be  paid  out  of 
the  father's  property  in  which  her  husband, 
had  he  been  alive,  would  have  had  no  inter- 
est whatever. 

If  then  her  suit  be  well  founded,  it  follow.* 
that  a  son's  widow  has  a  legal  right  to  i 
share  in  the  fallfer's  property  during  his 
lifetime,  wtiile  her  husband  before  his  death 
had  not  such  a  right. 
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Every  Hindoo  lawyer  will  feel  that  it 
needs  very  strong  authority  to  support  such 
a  distinction  as  this ! 

It  appears  to  me,  however,  that  the  matter 
is  altogether  bare  of  authority,  except  so  far 
as  the  texts  which  I  have  quoted  or  referred 
to  afford  any,  and  I  have  already  said  that 
in  my  opinion  they  do  not.  I  am  not  speak- 
ing regardless  of  the  additional  texts  which 
are  appealed  to  by  Mr.  Justice  Loch  in  his 
elaborate  judgment,  but  it  seems  to  me  a 
mistake  to  treat  th^m  as  having  application 
to  the  claim  put  forward  by  the  plaintiff  in 
this  suit.  Without  perusing  them  in  detail, 
I  think  I  may  without  error  say  that  they 
all  have  reference  to  the  terms  upon  which 
partition  or  inheritance  of  property  is  to 
take  place. 

Mr.  Justice  Loch  concludes  from  the 
passages  quoted  by  him  (particularly,  as  I 
gather,  a  text  of  Catyana  and  the  commen- 
tary of  Jaganatha  upon  it  in  page  600 
Stokes's  edition  of  Colebrooke*s  Digest,  Vol. 
2)  "  that  the  maintenance  of  a  Hindoo 
"  widow  is  not  merely  a  moral  obligation, 
**  but  a  charge  on  the  inheritance."  This 
is  no  doubt  true  if  the  word  inheritance 
means  the  inheritance  of  her  husband  ;  but 
even  then  it  does  not,  I  apprehend,  so 
much  flow  from  the  texts  quoted,  as  from 
other  portions  of  positive  law  laid  down  by 
the  old  law-givers.  Yajnavalkya,  for  instance, 
commanded  that  a  husband  should  maintain 
his  wife,  and  that,  if  he  did  not  keep  her  in 
his  own  house,  he  should  give  her  a  third 
part  of  his  wealth,  or,  being  poor,  should  pro- 
vide her  with  maintenance.  And,  on  the 
death  of  the  husband,  no  one  will  question 
that  she  becomes  entitled  by  the  Hindoo  Law 
which  is  current  in  Bengal  to  the  whole  in- 
heritance in  the  event  of  there  being  no  issue, 
or  otherwise  to  a  share  by  way  of  mainte- 
nance. Nothing  can  be  clearer  than  the 
rights  of  a  Hindoo  widow  by  positive  law 
as  against  the  inheritance  of  her  husband. 
But  1  know  of  no  authority  which  specifical- 
ly gives  her  the  like  rights  or  any  other 
rights  as  against  the  property  of  her  father- 
in-law. 

So,  again,  sons  and  others  who  by  reason 
of  infirmity,  &c.,  are  disqualified  from  taking 
the  share  in  an  inheritance  which  would 
otherwise  come  to  them,  are  directed  to  be 
maintained  by  those  to  whom  their  shares 
thus  go  over,  and  a  direction  of  this  kind, 
given  by  the  law-giver  when  prescribing  the 
mode  and  condition  of  inheriting,  is,  I  think, 
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rightly  construed  as  amounting  to  the  crea- 
tion of  a  charge  upon  the  inheritance.  No 
circumstances  of  this  nature  are  attenda^ 
upon  the  general  texts,  which  alone  can  be 
made  to  bear  upon  the  question  of  mainVs- 
nance  by  the  father  of  the  son's  widow.  It 
seems  to  me  that  the  two  classes  of  cases  are 
quite  distinct,  namely,  those  in  which  the 
claimants  of  maintenance  have  expressly  giv- 
en to  them  the  right  of  recourse  to  a  particu- 
lar fund,  and  those  in  which  no  such  rights 
have  been  expressly  given.  It  cannot  be 
logically  inferred  that  because  some  depend* 
ent  members  of  a  family,  whom  the  head 
is  declared  morally  bound  to  maintain,  are 
entitled  by  express  provisions  of  the  law 
to  make  good  their  claims  against  his  estate 
as  so  many  charges  upon  it,  therefore 
all  dependent  members,  whom  he  is  de- 
clared morally  bound  to  maintain,  have  the 
same  rights,  even  in  those  instances  where 
such  express  provisions  are  absent.  But 
this,  it  appears  to  me,  is  exactly  the  mistake 
in  reasoning  which  has  been  committed  in 
this  case;  and,  without  it,  the  plaintiff's 
claim  cannot  get  any  real  support  from  the 
old  Hindoo  law-givers. 

The  English  text-writers,  as  Macnaghten 
and  Strange,  naturally  do  not  carry  the  matter 
further,  for  they  only  profess  to  exhibit  a 
compilation  of  the  law  made  from  the  old 
Sanscrit  authorities  as  expounded  by  the 
Pundits. 

Sir  T.  Strange's  words  are  most  general, 
and  seem  to  me  in  no  way  calculated  to  sup- 
port the  conclusion  which  Mr.  Justice  Loch 
draws  from  them.  Undoubtedly  they  ex- 
press very  emphatically  that  "maintenance 
''  by  a  man  of  his  dependents  is  with  the 
"  Hindoo  a  primary  duty." 

The  question  before  us  is,  whether  the 
obligation  to  maintain  is  of  such  a  charac* 
ter  as  to  give  the  dependent,  who  is  the 
object  of  it,  a  legal  claim  to  be  paid 
an  annual  sum  out  of  the  supporter's 
estate.  Mr.  Justice  Loch's  quotation  from 
Strange  is  in  the  text  preceded  by  the  sen- 
tence, "  the  obligation  to  maintenance  as 
*'  between  parent  and  child  is  eventually 
"  mutual."  » 

If,  therefore,  the  obligation  amounts  to  a 
pecuniary  charge  in  the  one  x:ase,  it  must  in 
the  other;  but  I  have  never  yet  heard  it 
argued  that  by  Hindoo  Law  a  father  in  in- 
digent circumstances  is  entitled  to  a  money- 
allowance  from  the  son  payable  out  of  the 
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latter's  self-acquired  property.  I  cannot  my- 
self think  that  Sir  Thomas  Strange  intended 
to  do  more  than  to  give  the  doctrine  of  the 
Ilindoo  moral  law  on  a  social  and  domestic 
dupr  of  high  importance ;  and  I  am  unable  to 
construe  his  words  into  an  enunciation  of  a  le- 
gal right  of  recourse  to  a  specified  property. 
Macnaghten's  text  scarcely  bears  upon  the 
point  under  discussion,  and  has  not  been 
appealed  to ;  but  several  of  the  cases  given 
by  him  in  his  Hindoo  Law  have  been  cited  by 
Mr.  Justice  Loch  in  his  judgment,  and  by  the 
pleader  of  the  appellant  before  us.  I  will 
Bot  treat  these  in  detail  now.  It  is  suffi- 
cient, I  think,  to  say  of  them  that  in  each  the 
claim  put  forward  for  determination  was  a 
claim  by  a  widow  to  be  held  a  co-sharer  with 
ber  deceased  husband's  brothers  or  others 
in  property  in  their  hands  a/Jter  the  death 
of  the  father.  This  claim  was  in  every 
instance  negatived,  but  at  the  same  time 
it  was  said  that  she  was  entitled  to  proper 
**  maintenance.*' 

The  widow  was  in  fact  told :  "  You  have 
"  mistaken  your  rights.  You  are  not  entitled 
*'  to  any  share  of  the  property.  The  utmost 
"you  can  ask  is  to  be  maintained,"  and  in 
this  view  those  precedents  are  really  adverse 
to  the  present  plaintiff's  claim,  for  they  im- 
pliedly declare  that  the  son's  widow  has 
no  proprietary  rights  whatever  against  the 
deceased  father's  property.  Indeed,  it  is  ex- 
pressly said  in  one  of  Macnaghten's  pre- 
cedents (one  not  quoted  before  us  or  by  Mr. 
Justice  Loch)  that  the  widow  is  only  entitled 
to  be  maintatned  in  the  joint  family  of  her 
late  husband,  and  cannot  by  law  claim  a 
money-payment  of  the  nature  of  alimony  (2 
Macnaghten's  Hindoo  Law,  p.  1 1 1,  Case  4). 

Of  the  seven  decisions  of  the  Sudder  Dewan- 
ny  Adawlut  which  have  been  brought  to  our 
notice  in  the  argument,  only  one  appears 
to  me  in  any  way  to  favor  the  plaintiflF's 
case. 

This  is  the  decision  reported  in  1848,  Sud- 
der Dewanny  Adawlut,  page  491.  It  ap- 
pears that  in  that  case  the  Principal  Sudder 
Ameen  had  taken  a  bywasta  from  the  Pundit 
of  the  division,  which  declared  the  widow 
of  a  son  dying  before  his  father  entitled  to 

*a  maintenance  proportionate  to  the  amount 
of  the  father-in-law's  property.  The  Sudder 
Dewanny  Adawlut  did  not  actually  decide 
whether  this  was  good  law  or  not ;  its  judg- 
ment was  sought  upon  other  points  only. 
and  in  giving  it  Mr.  W.  Jackson  said  :  "  The 
"plaintiff's  widow  is  admitted  by  the  Pun- 

-<«dit'8    bywasta   to   have  a   legal    right   to 


"  maintenance  under  the  Hindoo  Law  from 
"  the  family  estate."  Seemingly,  the  only 
question  brought  before  the  Court  was  fht- 
ther  this  assumed  right  had  been  displaced 
by  a  special  agreement,  and,  if  not,  at  wfail 
amount  should  the  maintenance  be  assess- 
ed. 

In  3  Select  Reports,  page  33,  it  is  reported 
that  /hree  sons  took  the  inheritance  on  tlie 
death  of  their  father,  continued  to  live  jam- 
ly,  and  with  them  lived  the  widow  of  a  bitK 
ther  who  had  pre-deceased  his  father.  The 
three  brothers  having  died,  a  suit  for  parti- 
tion took  place,  and  the  property  was  divided 
among  their  respective  sets  of  heirs,  one-thiid 
going  to  each  set.  The  widow,  who  was  a 
party,  was  declared  entitled  to  nothing  but 
/bod  and  raiment.  Her  claim  was  accordiof* 
ly  dismissed,  and  no  charge  of  any  kind  in  her 
favor  was  established  against  the  estate. 

In  the  same  volume*  page  223,  two  brolhen 
are  represented  as  having  lived  together  in 
joint  enjoyment  of  property  under  the  Ml- 
takshara  Law.  One  died  leaving  a  widow, 
and  his  share  of  course  went  to  the  sunmrio^ 
brother.  The  Court  held  (no  doubt  right- 
ly) that  the  brother,  thus  taking  by 
survivorship  the  share  of  the  property 
from  which  the  widow  was  legally  en- 
titled to  obtain  maintenance  at  the  hands 
of  her  husband  during  his  life,,  was  also 
bound  to  maintain  the  widow.  In  other 
words,  he  took  the  property  with  its  burden. 
The  Court  does  not  support  its  judgment 
by  the  statement  of  this  reason,  but  I  think 
it  affords  the  true  explanation  of  the  deci- 
sion. 

In  4  Select  Reports,  page  19,  the  widow's 
claim  to  share  in  the  deceased  father's  estate 
was  dismissed^  because  her  husband  had  died 
in  his  father's  lifetime.  She  was  at  the  same 
time  told  that  her  claim  should  have  taken 
the  form  of  a  claim  for  maintenance,  and  she 
was  left  the  option  of  suing  for  it  in  another 
action.  So  that  here  no  decision  was  judi- 
cially come  to  as  to  her  right  to  maintenance, 
and  still  less  was  there  any  declaration  either 
that  she  was  originally  entitled  to  make  a 
money-claim  against  the  father,  or  that  ^ 
was  now  entitled  to  proceed  against  his  estate. 

In  1 850,  Sudder  Dewanny  Adawlut,  page 
422,  the  report  is  so  scanty  that  no  concla^o 
either  way  can  be  drawn  from  it.  Also  no- 
thing is  said  as  to  whether  the  deceased  hus- 
band left  proper(5^  or  not.    • 

The  like  observation  may  be  made  wth 
regard  to  the  case  reported  in  1851,  Sodder 
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Dewanny  Adawlut,  p.  796  ;  and  it  may  also  be 
added  that  there  the  father-in-law  expelled 
the  widow  from  his  family,  and  so  refused 
to  give  her  even  food  and  raiment  under  his 
own  roof. 

In  1858,  Sudder  Dewanny  Adawlut,  1220, 
no  decision  was  delivered  by  the  Court 
as  to  the  right  to  maintenance  or  as  to  the 
circamstances  under  which  it  was  put  for- 
ward in  that  case.  It  was  only  determined 
that  the  widow  did  not  forfeit  the  right 
which  she  had  by  residing  away  involuntari- 
ly, and  to  this,  eifect  only,  do  the  deci- 
sions reported  in  2  Weekly  Reporter,  p.  134, 
and  6  Weekly  Reporter,  p.  37,  and  the  judg- 
ment of  the  Supreme  Court  in  the  case  of 
Judomoni  Dossee,  as  I  read  them,  lay  down 
the  law.  Probably  at  this  date  it  would 
hardly  be  contended  that,  if  the  plaintiff  is 
entitled  to  a  charge  upon  the  father-in-law's 
property  at  all,  she  loses  the  right  to  it  merely 
by  adopting  such  place  of  residence  as  is 
most  agreeable  to  her. 

I  have  now,  I  believe,  reviewed  all  the 
authorities  which  have  been  put  forward  in 
support  of  the  plaintiff's  right  to  succeed  in 
this  suit.  The  result  to  my  mind  is  that  the 
claim  which  the  plaintiff  now  sets,  up  as  a 
legal  right  has  no  basis  in  the  precepts  of 
the  old  Hindoo  law-givers,  and  has  not  been 
shown  to  have  been  ever  judicially  aflftrmed 
by  the  Superior  Courts  of  this  country. 

On  the  other  hand,  there  is  certainly  one 
decision  of  this  Court,  vtz,j  the  decision  which 
is  reported  in  2  Hyde,  p.  103,  which  declares 
that  a  right  such  as  that  which  is  now  sought 
to  be  established  has  no  foundation  in  Hin- 
doo Law. 

It  seems  to  me,  therefore,  that  the  view 
taken  by  the  Chief  Justice  and  Mr.  Justice 
Macphersdn  is  entirely  correct.  1  am  quite 
of  opinion,  notwithstanding  the  earnest  plead- 
ing of  Baboo  Annoda  Persaud  to  the  con- 
trary, that  the  Hindoo  law-givers  did  inten- 
tionally often  enjoin  moral  duties  as  distinct 
from  legal  obligations,  and  I  agree  with  the 
Chief  Justice  that  we  must  not  convert 
!    these  moral  duties  to  legal  liabilities. 

The  mischief  which  one  might  do,  as  the 
Chief  Justice  remarks,  by  want  of  care  in 
this  respect  is  very  great  ;  for  instance,  if 
we  upheld  the  right  of  every  widow  of  every 
son  who  died  during  his  father's  lifetime 
to  compel  the  father  to  paj  her  out  of  his 
property  a  money-allowance  in  lienof  main- 
tenance, can  any  one  fail  to  see  that  we  should 
not   only   sap  the   very   foundation   of   the 


Hindoo  family  system,  but  should  impose 
upon  the  father  a  burden  most  unreasonable, 
if  not  impossible  for  him  to  bear.  4 

I  may  add  that  the  Privy  Council  in^a 
late  judgment  has  discountenanced  the  sup- 
position that  every  thing  uttered  by  the 
old  law-givers  remains  to  this  day  so  much 
positive  law.  Their  Lordships  say  (lO 
Weekly  Reporter,  Privy  Council,  21)  :  "The 
"  duty,  therefore,  of  a  European  Judge^ 
"  who  is  under  the  obligation  to  administer 
"  the  Hindoo  Law,  is  not  so  much  to  inquire 
"  whether  a  disputed  doctrine  is  fairly  dedu- 
"  cible  from  the  earliest  authorities  as  to  as- 
"  certain  whether  it  has  been  received .  by 
'*  the  particular  school  which  governs  the 
"  district  with  which  he  has  to  deal,  and 
*'  has  there  been  sanctioned  by  usage." 

I  express  no  opinion  as  to  whether  any 
one  taking  by  inheritance  property  out  of 
which  a  dependent  member  of  the  late  own- 
er's family  had  in  fact  been  receiving  main- 
tenance up  to  the  time  of  the  deceased's 
death,  would  or  would  not  take  it  charged 
with  the  continuance  of  that  maintenance. 
I  apprehend  that  a  question  of  this  kind- 
would  in  every  case  depend  upon  the  facts. 
I  also  say  nothing  as  to  the  right  of  a 
dependent  member  of  a  family  to  compel 
the  head  to  afford  food  and  raiment  within 
the  family-house;  or,  in  the  case  of  forcible 
exclusion  therefrom,  to  make  a  money-pay*' 
ment  in  lieu  of  such  maintenance.  I  con- 
fine myself  strictly  to  the  issue  which  I 
mentioned  at  the  outset  as  being  the  issue  of 
law  on  which  the  plaintiff's  suit  depends  ; 
and  on  that  issue  I  think  the  plaintiff  fails 
to  make  out  her  right.  Accordingly,  it  appears, 
to  me  that  the  decision  which  is  now  appeal- 
ed against  should  be  affirmed  with  costs. 

E.  Jackson^  J. — I  also  am  of  opinion  that 
the  plaintiff  is  not  entitled  to  obtain  main*- 
tenance  from  her  father-in-law  in  the  shape 
in  which  she  claims  it,-  2.  ^.,  as  a  money- 
allowance.  The  plaintifiF  appears  never  to 
have  resided  with  her  father-in-law  as  a 
member  of  his  family.  Her  husband  died 
while  she  was  very  young,  only  6  years  of 
age  ;  and  with  the  exception  of  two  or  three 
days  immediately  after  the  death  of  hcr% 
husband,  she  has  always  resided  with  her 
own  parents.  As  to  any  ill-usage  she 
alleges  she  may  have  received,  it  is  difficult 
to  credit  the  deposition  of  a  girl  of  11  years 
of  age  relating  what  occurred  when  she. 
was  only  6  years  of  age.  The  plaintiff 
having,    therefore,    always    lived   separately 
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from  her  father-in-law,  and  there  being  no 
ancestral  property  in  the  family,  I  cannot 
ye  how  she  can  claim  a  money-allowance 
ftom  her  father-in-law.  It  may  be  that,  if 
s^  had  always  lived  as  a  member  of  her 
father-in-law's  family,  he  could  not  turn  her 
out  of  doors  in  a  destitute  condition,  and;  if 
he  did  do  so,  she  might  compel  him  to  give 
her  food  and  raiment  and  house-room.  All 
the  texts  which  have  been  quoted  for  the 
appellant  seem  to  me  to  go  no  further  than 
this.  And  it  may  even  be  that,  if  the  plaint- 
iff had,  after  living  as  a  member  of  her 
father-in-law's  family,  been  obliged  by  ill- 
nsage  to  leave  it,  that  then  she  would  be 
entitled  to  a  money-allowance  in  lieu  of  the 
food  and  raiment  which  the  father-in-law 
was  bound  to  give  to  her.  But  it  is  quite 
clear  to  me,  upon  the  statement  of  the 
plaintiff  herself,  that  she  never  has  been 
a  member  of  her  father-in-law's  family, 
and  that  even  the  treatment  she  alleges  she 
received  contains  no  sufficient  ground  for 
her  leaving  her  father-in-law's  house.  The 
plaintiff  has  always  been  in  fact  a  member 
of  her  own  father's  family,  and  has  always 
been  maintained  by  her  own  father,  and  is 
still  being  maintained  by  him.  I  am  not 
satisfied  .that  she  is  in  any  way  in  want  of 
actual  maintenance.  Indeed,  she  does  not 
ask  for  it.  She  asks  that,  while  she  is  being 
maintained  by  her  own  father,  her  father- 
in-law  may  be  required  to  pay  her  a  month- 
ly allowance  in  money.  No  text  has  been 
quoted  which  in  my  opinion  supports  any 
such  claim,  and  I  would  therefore  dismiss  the 
plaintiff's  suit  with  all  costs. 

Glover,  J. — I  also  am  of  opinion  that  this 
appeal  should  be  dismissed.  It  appears  |o 
me  that  all  the  authorities  quoted  have  re- 
ference to  cases  where  an  estate  is  taken 
by  inheritance,  and  not  where  an  estate  is 
made  by  individual  exertion.  An  estate 
descends  cum  onere,  and,  amongst  its  ob- 
ligations, is  the  maintenance  of  those  who 
are  by  Hindoo  Law  excluded  from  the  in- 
heritance ;  but  there  is  a  vast  difference 
.between  an  estate  that  comes  to  a  person 
by  the  mere  accident  of  birth,  and  one  that 
is  acquired  by  his  own  skill  and  labor  ;  and 
no  precept  of  Hindoo  Law  has  been  quoted 
to  show  that  the  founder  of  his  own  fortune 
is  under  the  same  obligations  as  he  who 
inherits  an  estate.     • 


It  is  admitted  in  the  present  case  tfast 
the  respondent  succeeded  to  no  ancestnl 
property,  and  that  whatever  means  be  has 
have  been  self-acquired. 

And,  as  it  cannot  be  doubted  that  br 
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away  absolutely  at  his  pleasure,  he  is  doc 
bound  to  share  it  with  his  sons,  and  h 
fortiori  not  with  his  sons'  widows. 

But,  if  it  were  conceded  that  there  wis  an 
obligation  on  a  father-in-law  to  maintain 
the  childless  widow  of  his  son,  that  obliga- 
tion would  not,  I  think,  be  binding  in  hw, 
nor  give  the  widow  a  right  to  maintain  10 
action  against  her  father-in-law. 

In  all  the  Sections  of  the  Dyabhagi,  I 
where  the  maintenance  of  those  excloded 
from  inheritance  is  set  forth,  the  natnre  o( 
the  penalty  for  non-performance  is  spiritoaL 
rather  than  temporal.  The  offender  s 
threatened     with     condign    punishment  in 

-LT^    uv        r^i.    .       **  Hell,"  but  nomeniion 

terference  or  of  an  ap- 
peal to  the  king  on  behalf  of  the  family. 

And  this  is  the  more  remarkable,  as  in 
many  other  cases  a  distinct  temporal  penalty 
is  prescribed,  and,  if  the  non -performance  of  I 
the  duty  of  maintaining  those  who  mre  ' 
excluded  from  inheritance  had  been  a  wrong 
punishable  by  law,  doubtless  the  fact  wonid 
have  been  so  stated  :  instead  of  that,  the 
offender  is  left  to  receive  his  punishQient 
in  the  other  world. 

The  case  reported  in  2  Weekly  Reporter, 
p.  134,  did  not  (as  appears  to  be  supposed) 
decide  the  widow's  right  to  maintenance  from   1 
her  father-in-law.     That  point  had   alreadr 
been  decided  by  the  Lower  Courts,  and  the 
only    question    before   the   High   Coart  o 
special  appeal  was,  whether  the  widow  cooU 
demand   that   maintenance,    without    living 
with  her  husband's  family — a  question  which 
there  is  now  no  gecessiiy  for  deciding. 

I  would  dismiss  this  appeal  with  cos». 
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The  2nd  June  1868. 


Present : 


I 


The  Hon'ble  F.  B.  Kemj^  and  F.  A.  Glover, 

Judges. 

Breach  of  the  peace — Sections  62  and  3x8,  Code 
of  Criminal  Procedure. 

Reference  to  the  High  Courts  under  Section 
434 J  Code  of  Criminal  Procedure^  by  the 
Sessions  Judge  of  Patna. 

Luteef  Hossein,  Prisoner, 

It  is  not  necessary  that  an  order  issued  by  a  Magis- 
trate under  Section  62  of  the  Code  of  Criminal  Pro- 
cedure, whereby  a  breach  of  the  peace  was  prevented, 
should  be  supplemented  by  a  proceedinj;^  under  Section 
318  of  the  same  Code. 

Glover,  y. —  In  this  case  it  appears  that  the 
Deputy  Magistrate  of  Behar,  acting  under 
Section  62  of  the  Criminal  Procedure  Code, 
directed  one  Luteef  Hossein  to  abstain  from 
building  a  certain  house,  on  the  ground  that, 
by  so  forbidding  Luteef  Hossein  to  build,  he 
(the  Deputy  Magistrate)  prevented  an  affray 
between  Luteef  and  his  zemindar. 

The  Judge  admits  that  this  order  was 
within  the  Deputy  Magistrate's  power,  and 
w^  not  illegal ;  but  he  considers  that  he 
ought  to  have  supplemented  it  by  a  proceed- 
ing under  Section  318  of  the  Code,  and  that 
his  omission  to  do  so  makes  his  original  order 
incomplete  and  improper,  he  being  bound  to 
do  as  much  as  the  law  allowed  him  **  to  de- 
termine the  right  to  the  use  and  enjoyment 
of  the  property/' 

It  appears  to  me  that  we  have  no  power  to 
interfere  in  this  matter.  Section  62  of  the 
Procedure  Code  gave  the  Deputy  Magistrate 
authority  to  restrain  the  petitioner  from  build- 
ing until  the  right  to  the  land  had  been 
determined  by  a  Civil  Gburt;  and  there  is 
nothing  in  the  act  which  enjoins(*furiher  pro- 
ceedings under  Section  318. 


Indeed,  it  is  not  easy  to  see  to  what  pur- 
pose proceedings  could  have  been  taken 
under  that  Section,  for  the  Deputy  Magis- 
trate would  then  have  had  to  determine,  not, 
as  the  Judge  says,  *'  the  right  to  the  use  and 
enjoyment  of  the  property,"  but  the  question, 
*  which  party  was  actually  in  possession," 
and  this  is  a  matter  which  has  never  been, 

and  is  not  now,  disputed. 

•  > 

The  petitioner  is  in  undoubted  possession 
of  the  land  on  which  he  is  erecting  the 
house,  and  it  is  clear,  therefore,  that,  under 
Section  318,  the  person  claiming  to  be  the 
owner  of  the  soil  could  have  no  remedy, 
but  would  have  been  forced  into  the  Civil 
Court. 

It  is  not  denied  that  the  land  on  which 
the  petitioner  seeks  to  build  forms  part  of 
the  zemindar's  estate. 

It  appears  to  me,  therefore,  that  there  is 
nothing  illegal  in  the  Deputy  Magistrate's 
order,  and  that  he  was  not  bound  to  go  be- 
yond the  scope  of  Section  62. 

Kemp,  y, — I  entirely  concur. 


The  2nd  June  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

yudges. 

Procedure — Credible  information — Summpns  to 
keep  the  peace — Bond  to  keep  the  peace — 
Section  282,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  ^f  '^^  Code  of  Criminal  Procedut^e, 
by  the  Sessions  yudge  of  Tirhoot, 

Nursingh  Narain,  Prisoner.' 

A  summons,  under  Section  2S2  of  the  Code  of  Crimi- 
nal Procedure,  to  show  cause  why  the  person  summoned 
should  not  enter^into  a  bond  to  keep  the  peace,  can 
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leffally  issue  on  information,  if  it  be  credible,  contained 
in  a  case  which  was  broug'ht  against  the  person  sum- 
moned for  illegal  assembly,  of  which  he  was  acquitted. 
Tke  order  directing  that  the  defendant  should  enter 
into  the  bond  cannot,  however,  be  made  until  the 
Mi^strate  has  taken  fresh  evidence,  properly  given, 
onlhe  appearance  of  the  accused  before  him  (or  of 
his  agent),  and  before  he  has  adjudicated  judicially 
on  such  evidence  that  it  is  necessary  for  .the  pre- 
servation of  the  peace  that  a  bond  should  be  taken. 

Phear^  y. — 1'his  is  a  reference  made  to 
this  Court  by  the  Sessions  Judge  of  Tirhoot 
under  Section  434  of  the  Criminal  Procedure 
Code,  in  which  he  says  that  he  transmits  to 
this  Court  the  record  of  the  case  of  Govern- 
ment against  Baboo  Nursingh  Narain,  with 
the  recommendation  that  the  final  order 
\ipon  the  defendant  in  that  case  to  give  re- 
cognizance to  the  extent  of  5,000  rupees 
should  be  quashed.  The  Judge  thus  states 
the  case  :  "  Upon  a  memorial  of  the  Assist- 
ant Magistrate  of  Tajpore,  dated  the  i8th  of 
October  1867,  stating  that,  though  the  charge 
of  illegal  assembly  brought  against  Baboo 
Nursingh  Narain  possibly  had  broken  down, 
and  he  had  had  to  acquit  th6  defendant,  he 
was  of  opinion  that  Baboo  Nursingh  Narain 
ought  to  be  bound  down  to  keep  the  peace. 
Accordingly  a  summons  was  issued  on  the 
Baboo  under  Section  282  of  the  Criminal 
Procedure  Code,  and  he  was  eventually  bound 
down  to  keep  the  peace.'*  The  Judge  fur- 
ther says  :  "  I  find  that  the  summons  served 
upon  Baboo  Nursingh  under  Section  282  of 
the  Criminal  Procedure  Code  sets  forth  as 
the  credible  information  received  by  the 
Magistrate,  &c.,  &c.,  the  record  of  a  case  of 
complaint  of  one  Mool  Chund  Pandey  in  the 
Court  of  the  Assistant  Magistrate,  Tajpore, 
versus  Baboo  Nursingh  Narain,  and  also 
the  Assistant  Magistrate's  opinion  that  the 
Baboo  should  be  bound  down.  But  upon  this 
I  observe  that  Mool  Chund *s  case  has  been  dis- 
missed as  not  proved.  Therefore,  this  would 
be  no  ground  for  calling  upon  the  Baboo  to 
enter  into  a  recognizance  either  under  Sec- 
tion 280  or  282,  and  obviously  the  Assistant 
Magistrate's  opinion  cannot  be  called  credi- 
ble information.  I  consider,  therefore,  that 
the  Baboo  ought  to  be  released  from  his  re- 
cognizance." 

We  think  that  the  Judge  is  in  error  in 
thinking  that  the  record  in  the  case  of  Mool 
Chund  Pandey  7)ersus  Baboo  Nursingh 
Narain  does  not  afford  credible  information 
within  the  meaning  of  the  Legislature, 
quite  sufficient  to  justify  the  Magistrate  in 
issuing  a  summons  under  Section  283.  That 
record  contains  the  depositions  on  oath  of 
several  witnesses  in  the  case  who  appear  to 
state  as  facts  matter  which  would  certainly,  if 


credible,  lead  to  a  conclusion  that  a  breach  of 
the  peace  might  be  likely ;  and  we  think  that 
information   so  conveyed  to  the  Magistrate 
is  credible  information.     Consequently*  we 
are  of  opinion  that  the  recognizances  are 
not   void   for  the  reasons  which  the  Judge 
suggests  in  his  reference.     However,  it  has 
been  brought  to  our  notice  by  the  Ad\x>cate 
who    has  argued   the  case    before    us   on 
behalf  of  the  accused,  that,  after  the  issuii^ 
of  the   summons,   and  on  the  appearance 
of    Nursingh    Narain     in     answer    to    the 
summons,    there  was   no  further  evidence 
taken    bearing    upon    the    subject    of    the 
summons.     Now,   although   Section  282  of 
the     Criminal     Procedure     Act    authorizes 
the  Magistrate  to  issue  a  summons,  that  is, 
to    call    the    party  before   him    upon    the 
foundation  of  any  information  that  can  be 
called  credible  information,  still  he  cannot 
make  the  order  that  the  defendant  should 
enter  into  a  bond  to  keep  the  peace  until  be 
has  adjudicated  judicially  that  he  is  satisfied 
that  it  is  necessary  for  the   preservation  of 
the  peace  to  take  ^ch  a  bond  from  the  de- 
fendant.    This  is  provided  by  Section  288, 
and,  taking  that  Section  in  connection  with 
the   one   immediately  preceding   287,  it  is 
perfectly  clear  that  this  adjudication  most 
be  come   to   upon  evidence  properly  given 
on  the  appearance  before  the  Magistrate  of 
the  person  who  has  been  summoned,  or  of 
his  agent  in  the  case  where  he  is  permitted 
to  appear  by  agent.     Two  or  three  decisions 
upon  the  analogous  enactment,  Section  318, 
namely,  Vol.  5,  Weekly  Reporter,  Criminal 
Rulings,  page  14,  and  6  Weekly  Reporter, 
Criminal  Rulings,  page  61,  and  others,  have 
laid  down  that  an  adjudication  by  a  Magistrate 
of  his  being  satisfied  that  a  breach  of  the 
peace  is  likely  to  occur  must  be  based  upon 
legal  evidence,  and  be  duly  recorded.    I  may 
say  that  it  is  obvious,  and  unless  this  be  So 
the  lesult  of  the  provisions  of  Section  282 
and  Section  288  would  be  that  the  Magistrate 
might  really  inflict  a  very  heavy  fine,  and 
commit  to  prison  for  default  of  payment  there- 
of without  the  observance  of  the  ordinary 
procedure,  and  the  taking  of  evidence  in  the 
manner  which  is  considered   by  the  legis- 
lature   to    be    necessary,   and   is  therefore 
strictly   provided   for  all  other  cases  where 
an    accused    person    is   made   liable  to  a 
penalty,     and     without    there    being    even 
the  security  afforded  by  the  opportunity  of 
appeal.  ^ 

On  the  whole,  I  think  there  cannot  be  any 
doubt,  even  though  the  words  of  this  Sec- 
tion   with    those    of    the    one   I  have  last 
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referred  to  do  not  expressly  so  provide,  that 
the  adjudication,  of  a  breach  of  the  peace 
being  likely  to  occur,  which  must  be  made 
by  the  -Magistrate  under  Section  288  of  the 
Criminal  Procedure  Act  before  he  can  take 
a  bond  from  the  person  accused,  must  be 
based  upon  legal  evidence,  and  must  be  dis- 
tinctly stated  as  a  judicial  finding  of  the 
Magistrate  as  in  all  other  criminal  cases. 
I  have  already  said  that  the  learned  Advo- 


of  the  two  sentences,  each  of  which  was  within  a  limit 
of  one  month,  having  been  passed  at  the  same  time, 
and  being  together  in   excess  of  that  limit. 

Glover,  J. — In  this  case  one  Nuggiifdi 
Phatuk  was  charged  with  being  a  mem1)er 
of  an  unlawful  assembly  and  with  criminal 
trespass  under  Sections  143  and  447  of  the 
Penal  Code  ;  and,  whilst  the  case  against  him 
was  pending,  he  brought  a  counter-charge  of 


1   nave   aircau/    &aiu    mat   niv.   .w«.«v-v*   ^^^^^       .»«,-  t^-.. o, 7°      T- 

cate  who  has  argued  the  case  for  the  pri-    criminal  trespass  against  his  accuser. 


soner  has  pointed  out  to  us  that  there 
does  not  appear  in  the  papers  before  us  any 
trace  of  evidence  having  been  given  when 
the  accused  appeared  before  the  Magistrate 
in  obedience  to  the  summons.  Nor  is  there 
evidence   in   the    quasi  record    sent   up   to 


us,  which  can  be  properly  said  to  be  the 
Uking  place  of  an  adjudication  by  the 
Magistrate  that  he  was  satisfied  upon  the 
evidence  that  a  breach  of  the  peace  was 
likely  to  occur.  This  being  so,  I  think  that 
the    order    directing    the    accused     Baboo 


Both  cases  were  disposed  of  on  the  29th 
of  February  1868.  The  charges  under  Sec- 
tions 143  and  447  were  held  to  be  proved 
against  Nuggurdi,  whilst  his  counter- 
charge was  dismissed  as  false,  and  he  was 
further  convicted  of   bringing  a  false  com- 


Nursingh  Narain  to  enter  into  a  bond  to  keep    Judge. 


the  peace  was  illegal  as  not  having  been 
duly  made,  and  therefore  that  it  ought  lo 
be  quashed,  and  the  accused  released  from 
his  recognizance,  if  he  has  entered  into 
them,  or  discharged  from  custody,  if  he  has 
been  put  into  prison. 


plaint  under  Section  211,  Penal  Code. 
Nuggurdi  was  punished  in  each  case  with 
one  month's  imprisonment ;  and  the  question 
is  whether  these  two  sentences  are  to  be 
taken  as  forming  one  and  the  same  sentence, 
and,   as   such,   appealable    to  the   Sessions 


The  2nd  June  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Appeal. 

Reference  to  the  High  Court  under  Section 
jf04,  Code  of  Criminal  Procedure,  by  the 
Sessions  Judge  of  Rajshahye. 

Nuggurdi  Paramanick,  Accused, 


Having  regard  to  Sections  46  and  41 1  of  the  Code  of 
Crimtoal  Procedure,  it  was  held  that,  where  the  sen- 
tences passed  on  an  accused  by  i  Magistrate  arc  award- 
ed for scparateoffences committed  on  different  occasions, 
there  is  no  appeal  to  the  Sessions  Judge  by  reason 


The  Magistrate  at  whose  instance  this 
case  has  been  referred  to  us  under  Section 
404,  Code  of  Criminal  Procedure,  holds  that, 
as  the  two  convictions  were  for  offences 
committed  on  entirely  different  dates  and  in 
I  different  places,  the  punishments  awarded 
necessarily  formed  separate  and  distinct  sen- 
tences, and  being  each  within  the  limit  of 
one  month  were  not  appealable. 

The  Sessions  Judge,  on  the  other  hand, 
following  a  precedent  of  the  Agra  High 
Court,  holds  that  the  two  sentences  form  to- 
gether one  ground  of  appeal,  and  being  be- 
yond the  limit  are  appealable  to  his  Court. 

The  Judge  has  not  referred  us  to  the 
precedent  on  which  he  relies,  nor  have  we 
been  able  to  find  it ;  but  we*  do  find  one  of 
this  Court,  dated  the  6th  August  1866, 
6  Weekly  Reporter  51,  the  Queen  versus 
Morullee  Sheikh,  in  which  the  contrary 
principle  is  distinctly  laid  down. 

In  support  of  the  Judge's  ruling  it  is  con* 
tended  that  the  words  of  Section  46,  Code 
of  Criminal  Procediie,  suppose  that  any 
number  of  different  penalties  imposed  for  dif- 
ferent offences  tried  at  the  same  time  make 
up  only  one  sentence ;  but  there  is  nothing 
in  the  Section  to  bear  out  such  a  construc- 
tion. On  the  contrary,  the  Court  convicting 
a  prisoner  of  several  offences  is  bound  to 
sentence  such  prisoner  to  the  several  penalties 
prescribed  by  law,  the  one  penalty  com- 
mencing after  the  expiry  of  the  other  ;  and 
the  only  limit  (under  a  certain  proviso)  is  the 
extent  of   punishment  whieh  the   particular 
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Court  before  which  the  cases  are  tried  is 
competent  to  inflict.  The  object  of  the 
Section  is  'to  award  a  specific  punishment 
fol  each  offence  of  which  an  accused  person 
m^  be  proved  guihy  when  all  the  charges 
ag^nst  him  are  tried  together ;  so  that,  in  case 
some  one  or  other  of  the  charges  breaks 
down  on  acppeal,  the  amount  of  punishment 
to  be  remitted  may  be  known. 

Section  411,  Code  of  Criminal  Procedure, 
lays  it  down  most  clearly  that  in  all  cases  a 
sentence  of  one  month's  imprisonment  passed 
by  a  Magistrate  exercising  full  powers  is 
not  appealable  ;  and  if  it  had  been  the  intention 
of  the  Legislature  to  circumscribe  a  Magis- 
trate's power  in  this  respect,  and  by  lumping 
together  two  sentences,  each  within  the  limit 
(because  they  happened  to  be  passed  at  the 
same  time)  to  make  up  one  whole  sentence, 
which  would  be  beyond  the  limit,  and  there- 
fore appealable,  it  would  no  doubt  have  said 
so.  The  principle  laid  down  by  the  Judge 
would  be  applicable  to  cases  where  an  accus- 
ed person  has  been^  punished  separately  for 
what  are  really  parts  of*  one  and  the  same 
offence,  and  not  to  cases  like  the  present, 
where  the  offences  are  essentially  different 
and  were  committed  at  different  times  and 
places. 

We  think,  therefore,  that  the  Magistrate 
was  right,  and  that  no  appeal  lay  to  the 
Judge.  The  accused  should  be  committed  to 
jail  to  undergo  the  remaining  portion  of  his 
sentence. 


The  2nd  June  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C,  Hobhouse, 

yudges. 

Jurisdiction— Absconding—  Bail — Surety- 
Punishment; 

Reference  to  the  High  Court  under  Section 
^j-^,  Code  of  Criminal  Procedure^  by  the 
Magistrate  of  Backergunge  through  the 
Sessions  Judge  of  the  District, 

*  Tajvomuddy  Lahoree,  Prisoner. 

¥ 

A  Deputy  Mngistrate  not  in  charge  of  a  division  of  a 
district  has  no  Jurisdiction  to  try  a  case  under  Section 
174,  Penal  Code^  which  originated  under  Section  68, 
Code  of  Criminal  Procedure,  and  which  was  not  refer- 
red to  him  by  the  Magistrate  of  the  district. 

There  is  nothing  in  Section  219,  Code  of  Criminal 
Procedure,  which  prevents  an  accused  person  who  has 
forfeited  his  bail-bond  by  default  of  appearance,  from 
being  proceeded   against  under  Section    179  of  the 


Penal  Code,  notwithstanding  that  his  surety  has  paid 
the  penalty  mentioned  in  the  recognizance. 

Case. — One  Tajvomuddy  Lahoree,  defend- 
ant in  a  case  under  trial  by  Deputy  Magis- 
trate Dino  Bundho  Moulick,  forfeited  bii 
bail-bond  by  reason  of  default  of  appear- 
ance. The  surety  was  compelled  to  nuke 
payment  of  the  penalty  mentioned  in  the 
recognizance,  and  the  Deputy  Magistraic 
applied  to,  and  received  the  permission  of, 
the  Magistrate  to  try  Tajvomuddy  Lahoree 
under  Section  174,  Indian  Penal  Code,  on  i 
charge  of  "absconding  from  the  Cowi 
while  ordered  to  attend  it."  The  Depulj 
Mas^istrate  has  found  him  guilty,  and  sen- 
tenced him  to  simple  imprisonment  for  one 
month. 

I  apply  that  this  sentence  may  be  set 
aside  on  two  grounds  : — 

ist. — That  the  Deputy  Magistrate  acted 
without  jurisdiction.  The  case  was  not 
referred  to  him  by  the  Magistrate  "  on  com- 
plaint preferred  directly  to  the  Magistrate, 
or  on  the  report  of  a  Police  Officer/'  It 
originated  under  Section  68,  Criminal  Pro- 
cedure Code,  and  it  could  not,  therefore,  be 
judicially  enquired  into  or  determined  bj 
him,  as  he  was  not  the  Magistrate  of  the 
district  or  a  Magistrate  in  charge  of  a  di^* 
sion  of  a  district. 

2nd, — The  sentence  is  illegal,  and  the  law, 
Section  219,  Criminal  Procedure  Code,  pro- 
vides a  specific  punishment  for  default  of 
appearance  of  the  person  executing  a  per- 
sonal recognizance,  zuz.,  forfeiture  of  the 
bail-bond.  Any  additional  punishment  for 
the  same  offence  is  apparently  not  contem- 
plated. 

Judgment  of  the  High  Court, 

Phear,  7.— We  think  that  the  first  ob- 
jection made  by  the  Magistrate  in  bis 
report  to  the  conviction  of  the  Deputy 
Magistrate  is  good.  We  think  that  [be 
Deputy  Magistrate  had  no  jurisdiction  to  en- 
tertain and  decide  the  case  for  the  reasons 
which  the  Magistrate  has  given  in  his  re- 
port. We  think,  however,  that  the  second 
objection  put  forward  by  the  Magistrate  is 
not  tenable.  In  our  opinion,  there  is  no- 
thing to  prevent  the  accused  person  himseJt 
from  being  proceeded  against  under  Section 
179  of  the  Indian  Penal  Code,  notwithstand- 
ing that  his  surety  had  been  already  made 
to  pay  in  consequence  of  the  default  of 
appearance  of  the  accused  peison  ;  but,  as  the 
first  objection  is  good,  the  conviction  mnS 
be  quashed,  the  sft^ntence  set  aside,  and  ib« 
prisoner,  if  still  in  custody,  must  be  dis- 
charged. 
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The  6th  June  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Chars^e— Reg:istration  Act— Civil  Court— Sec- 
tion 170,  Code  of  Criminal  Procedure. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Ramdharry  Singh  and  another. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore^  on 
a  charge  of  abetment  of  forgery,  &c. 

A  Registrar  under  Act  XX.  of  1S66  is  competent 
under  Section  95  to  institute  a  prosecution  for  any 
offence  under  that  Act. 

Section  170,  Code  of  Criminal  Procedure,  refers  only  to 
cases  where  a  forged  document  has  been  put  in  evidence 
in  a  Civil  or  Criminal  Court ;  in  other  cases,  a  Magistrate 
in  competent  proprio  motu  to  enquire  into  allegations 
of  forifery,  and  no  sanction  under  Section  170,  Code  of 
Criminal  Procedure,  is  necessary. 

Glover,  J. — The  points  taken  in  this 
appeal  are : — 

(i.) — That  there  has  been  a  grave  irregu- 
larity in  the  trial  of  the  case,  which  has 
prejudiced  the  prisoner  Ramdharry  Singh. 

(2.) — That  the  Registrar  had  no  power  to 
order  the  institution  of  proceedings  against 
the  prisoners. 

(3.) — That  the  institution  of  the  present 
charges  by  order  of  the  Registrar  was  ille- 
gal, the  Registrar  having  no  power  to  make, 
and  not  having  made,  such  charges ;  and  that 
the  Magistrate  could  only  take  action  upon 
'  such  charges  as  the  Registrar  was  competent 
to  make. 

(4.) — That  the  Magistrate,  not  having 
committed  on  such  charges  as  the  Registrar 
was  competent  to  make,  could  not  interfere 
further  in  the  matter,  except  under  the 
provisions  of  Section  170,  Code  of /Criminal 
Procedure,  he  having  no  power  to  enquire 
into   cases  of  forgery;  and,  lastly,  that  the 


evidence  for  the  Crown  is  discrepant  and 
unreliable. 

The  irregularity  complained  of  in  the 
first  ground  of  appeal  is  that,  althou|h 
Ramdharry  Singh  was  accused  and  con- 
victed of  abetting  the  forgery  of  six  separate 
deeds,  only  one  general  charge  was  made, 
instead  of  six  separate  ones. 

» 

The  prisoner  was  accused  of  abetting  sit 
different  forgeries,  ho  doubt ;  but  as  all  the 
forged  documents  were  attempted  tb  be 
made  use  of  at  one  and  the  same  time ;  as 
they  were  all  of  a  similar  description,  and 
were  all  put  forward  for  a  similar  purpose; 
and  as,  moreover,  the  prisoner  was  in  no 
way  prejudiced  at  his  trial  by  the  way 
in  which  the  charge  was  framed,  inasmuch 
as  his  defence  in  all  six  cases  was  one  and 
the  same,  there  appears  to  us  no  reason  for 
interference. 

With  regard  to  the  2nd  point,  I  Observe 
that  the  Registrar  was  perfectly  com- 
petent, under  Section  95  of  Act  XX.  of  i865, 
to  institute  a  prosecution  for  any  offiente 
under  that  Act;  and,  although  there  is  no 
specific  notice  in  the  Registrar's  order  as 
to  what  offence  the  commitment  was  made, 
there  can  be  no  doubt,  from  the  Sub-Regis- 
trar's report,  on  which  .  the  Registrar 
acted,  that  the  accused  were  held  to  come 
under  Sections  93  and  94  of  the  Act,  the 
abetment  of  false  personation  that  is  to 
say. 

It  is,  however,  of  little  importance  to  fix 
exactly  upon  the  Sections  under  which  the 
Registrar  sent  the  case  to  the  Magistrate,  as 
that  official  did  not  commit  the  accused  to  the 
Sessions  on  any  charge  cognizable  under 
Act  XX.  of  1866. 

It  may  perhaps  have  been  an  irregularity 
of  procedure  that  both  Magistrate  and  Ses- 
sions Judge  ^should  have  treated  the  case-  as 
one  sent  up  by  the  Registrar,  whereas  the 
trial  proceeded  on  charges  which  the  Regis- 
trar was  not  competent  to  make.  The  error, 
however,  if  it  were  one,  is  of  no  importance, 
for  it  did  not  prejudice  the  accused  in  any 
way. 

With  regard  to  the  3rd  and  4th  points 
taken  by  the  appellant's  pleader,  it  is  argued 
that,  if  the  charge  on  which  the  Registrar 
committed  the  accused  to  the  Magistrate  fell 
through,  or  were  not  taken  up,  the  Magis- 
trate had  no  further  power  to  move  in  the 
matter,  unless  with  the  sanction  of  a  Civil 
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Court,  under  Section  170,  Code  of  Criminal 
Procedure,  which  sanction  was  not  given. 

•This  last  argument  is  founded  on  a  mis- 
take. Section  170,  Codeof  Criminal  Procedure, 
refers  only  to  cases  in  which  a  supposed  forged 
document  has  been  put  in  evidence  in  some 
proceedings  in  a  Civil  or  Criminal  Court,  and 
is  altogether  inapplicable  to  a  case  like 
the  present.  If  the  Magistrate  had  no  pow- 
er to  go  on  with  the  case  propria  motu. 
Section  170,  Code  of  Criminal  Procedure, 
would  not  give  him  that  power. 

And  I  do  not  know  of  anything  in  the 
law,  which  in  cases  of  forgery,  other  than 
where  the  forged  deeds  have  been  produced  in 
evidence  in  a  Civil  or  Criminal  Court,  does  or 
ought  to  prevent  a  Magistrate  from  making  a 
preliminary  enquiry,  and  aften\'ards  commit- 
ting to  the  Sessions  persons  accused  of 
these  offences  on  such  particular  charges 
as  he  may  deem  capable  of  proof,  even  if  he 
omits  the  particular  one  on  which  the  case 
was  originally  sent  to  him.  Were  it  other- 
wise, there  could  be  no  such  thing  as  a  pri- 
vate prosecution  for  forgery. 

In  the  present  case  there  was  no  reason, 
apparently,  why  the  accused  should  not  have 
been  charged  with  abetment  of  false  person- 
ation as  well  as  with  the  other  offences — 
a  charge  which  would  have  come  under  Sec- 
tions 94  and  95  of  the  Registration  Act.  But 
it  was  in  the  discretion  of  the  Mai^istrate 
to  do  as  he  thought  proper,  and  omit  such 
charge  if  he  thought  it  necessary. 

On  the  merits  of  the  case  I  have  heard 
the  evidence,  and  have  fully  considered  the 
arguments  of  the  prisoner's  Counsel,  and  I 
think  that  the  conviction  should  stand. 

Nor  can  I  consider  favorably  the  appel- 
lant Ramdharee's  application  ad  m^sericor- 
diam  for  a  remission  of  some  part  of  his  pun- 
ishment. The  sentence  passed  upon  him  (10 
years'  rigorous  imprisonment)  is  unc'oubted- 
ly  very  severe,  but  his  crime  was  of  a  very 
serious  nature,  and,  had  he  succeeded  in  get- 
ting the  bonds  through  the  Registry  office 
undiscovered,  he  would  have  held  both  the 
property  and  the  persons  of  his  six  alleged 
'debtors  at  his  mercy,  without  the  possibility 
of  any  further  enquiry  being  made  into  the 
justice  of  his  claim  against  them. 

The  appeals  must  be  rejected. 

Loch,  y, — The  only  point  which  requires 
particular  notice  is,  as  urged  by  the  prisoner, 


that  the  Magistrate  had  no  authoritT  to 
commit  him  upon  grounds  other  than  those 
indicated  by  the  Reizistrar,  and  the  case  of 
Dwarkanath  Bose,  February  3rd,  i865,*hai 
been  quoted  in  support  of  this  argument  bol 
the  two  cases  are  widely  different  The 
Registrars  power  for  prosecuting  charges  is 
limited  to  one  or  two  offences,  as  per  Sec- 
tions 93  and  94  of  Act  XX.  of  1866;  bmthe 
Magistrate  found  the  prisoner  guilty  01  other 
offences,  regarding  which  the  Regisinr 
could  not  act  as  prosecutor.  In  the  case 
quoted,  the  Civil  Court  had  authority  to 
direct  the  Magistrate  to  enquire  into  certain 
points,  and  this  Court  held  that  a  Magistrate's 
proceedings  were  in  error,  because  he  had 
not  applied  to  the  Civil  Court  before  roakinj 
an  investigation  in  points  other  than  direo- 
ed  by  the  Civil  Court.  1  concur  in  rejecting 
the  appeal. 


The  9th  June  i868. 
Present : 
The  Hon'ble  J.  B.  Phear,  Judge, 
European  British  subject — Sessions  Couft 

Reference  to  the  High  Courts  under  Sectiim 
4j^,  Code  of  Criminal  Procedure^  by  ^ 
Sessions  yuige  of  Bhagulpore, 

Joseph  Parks,  Prisoner. 

Whether  or  not  an  accused  is  an  European  BritiA 
subject  is  a  matter  of  fact  to  be  determined  judidaHy 
by  the  Court  of  Session  on  the  evidence,  in  the  eveflt 
of  the  prisoner  raising*  that  question. 

It  peems  to  me  that  there  is  no  reason  to 
i  cancel  the  commitment  of  Parks  to  take  his 
trial  at  the  Court  of  Session.  Whether  or 
not  the  accused  is  a  European  British  subject 
is  a  matter  of  fact  to  be  determined  ju»iiciil- 
ly  by  the  Court  of  Session  om  the  evidence 
before  it,  in  the  event  of  the  prisoner  ci^^ 
ing  in  question  ^he  power  of  the  Court  to 
try  the  charge  made  against  him. 

•  See  2  W.  R.,  Crim.,  p.  31. 
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The  15th  June  i868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Procedure —  Charg:e —  Irregularity —  Witness 
for^'defence — Sections  250  and  439,  Code  of 
Criminal  Procedure. 

Reference  to  the  High  Courts  under  Section 
4^4  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Jnlge  of  Bhaii gulp  ore, 

Bhugwan  and  others  versus  Doyal  Gope  : 
and  oiher  cases. 

Whers  a  Deputy  Magristrate  did  not  draw  up  a  chargfe 
in  accordance  with  Section  250  of  the  Code  of  Criminal 
Procedure,  but  ffave  the  accused  clearly  to  understand 
the  nature  of  the  charges  made  against  them,  the  ir- 
regularity was  held  to  fall  within  Section  403  of  that 
Code. 

The  Court  quashed  the  evidence  which  was  passed 
upon  a  prisoner  who  had  not  been  asked  if  he  had  any 
witnesses  to  call,  although  he  was  tried  at  the  same  time 
with  others  who  had  been  so  asked. 

Glover^  J. — The  cases  of  these  parties 
have  been  referred  to  the  Hi*gh  Court  by  the 
Sessions  Judge  on  two  grounds  :  ist,  because 
the  Deputy  Magistrate  did  not  draw  up  a 
charge  in  accordance  with  Section  250  of 
the  Code  of  Criminal  Procedure ;  and,  2nd, 
because  the  accused  wt^re  not  called  upon  to 
produce  witnesses  in  their  defence. 

No  doubt,  the  Deputy  Magistrate  did  not 
draw  up  a  charge  as  he  ought  10  have  done 
under  the  Section  above  quoted,  but  he 
gave  the  accused  clearly  to  understand  the 
nature  of  the  charges  made  against  them  ;  and, 
this  being  so,  the  irregularity  did  not  occa- 
sion a  failure  of  justice,  and  Section  439  of 

the  Procedure  Code  would  apply. 

• 

With  regard  to  the  2nd  objection,  we  find, 
on  perusing  the  record,  that  of  the  accused 
^ose  cases  have  been  sent  up,  all,  save 
Bhekaree,  were  distinctly  asked  whether 
they  had  any  witnesses  to  call  in  their  de- 
fence, and  they  all  answered  in  the  nega- 
tive. 

Bhekaree  was  tried  at  the  same  time  ap- 
parently, and  the  omission  to  ask  him  the 
same  question  was  caused  probably  by  in- 
advertence :  still  he  had  the  right  to  be  so 
asked,  and  the  sentence  in  his  case  must  be 
quashed.  $ 

The  cases  of  Duljeet,  Khedoo,  and  Phool 
Singh,  have  not  came  up  with  the  record. 


The  23rd  June  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhous€? 

Judges.  4 

Forgery — Making^  a  false  document^Sam- 
ming  up  to  Jury. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Ramgopal  Dhur. 

Committed   i>y    the    Deputy    Commissioner, 
.  and  tried  by  the  Judicial   Commissioner 
of  Assam,  on  a  charge  of  forgery  with 
intent  to  cheat. 

A  conviction  for  forgery  under  the  Penal  Code  cannot 
be  had  unless  it  is  proved  that  the  accused  himself 
made  a  document  or  part  of  a  document  with  the  inten- 
tion of  causing  it  to  be  believed  that  such  document  or  part 
of  a  document  was  made  by  the  authority  of  a  person  by 
whose  authority  he  knew  that  it  was  not  made. 

A  summing  up  to  the  Jur)r,  in  which  the  Sessions 
Judge  gave  no  aid  to  the  Jury  in  the  arrangement  of  the 
facts  which  were  spoken  to  by  the  witnesses^  and  him- 
self found  facts  which  he  should  have  put  to  the  Jury, 
was  pronounced  defective,  and  a  verdict  founded  there- 
on was  set  aside,  and  the  prisoner  ordered  tu  be  released. 

Phear,  J. — In  this  case  it  seems  to  me 
that  there  has  been  a  complete  miscarriage 
of  justice,  mainly  owing  to  the  con- 
duct of  the  trial  by  the  presiding  officer. 
The  prisoner  was  tried  upon  a  charge  con* 
sisting  of  one  head  only,  namely,  that  he, 
on  or  about  the  24th  of  December  1867,  at 
Nowgong,  committed  forgery,  intending  that 
the  document  forged  should  be  used  for  the 
purpose  of  cheating.  The  evidence  upon 
which  the  prisoner  has  been  convicted  o£ 
this  charge,  if  it  is  to  be  believed,  shows 
that  tie  forgery  was  not  committed  by 
his  own  hand,  but  by  the  hand  of  a  person 
who  was  a  witness  in  the  case.  By  the 
definition  of  forgery  in  the  Penal  Code,  it 
was  necessary,  under  the  circumstances  of 
this  case,  that  the  forger  should  have  "  made 
**  a  part  of  document,  with  the  intention 
''of  causing  it  to  be  believed  that  ^uch 
**  part  of  a  document  was  made  by  the 
"  authority  of  Zahir  Bepari,  by  whose 
"  authority  he  knew  that  it  was  not  made." 
The  prisoner  could  only  have  been  properly 
convicted  of  forgery  by  the  Jury  coming  to 
the  conclusion,  on  legal  evidence,  that  ht 
had  made  a  part  of  a  document  in  the  way 
in  which  I  have  just  said.  But  the  princi-  • 
pal  witness,  Shome  Nath,  stated  that  it  was 
he  who  had  made  the  part  of  the  document 
alleged  to  have  been  made  without  the  au- 
thority of  Zahir  Bepari,  though  he  said  at 
the  same  time  that  he  had  done  so  at  the 
instigation  of  the  prisoner.  There  is  abso- 
lutely no  evidence  >yhatever  that  the  prison* 
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er  himself  made  such  document  or  part  of  a 
document.  The  prisoner  then,  if  he  is 
guilt)?  of  any  crime,  is  guilty  of  abetment 
8f  forgery,  and  not  of  the  offence  of  forgery, 

ar  which  he  was  tried.  In  my  opinion, 
erefoce,  there  is  no  legal  evidence  in  this 
case  upon  which  the  finding  of  the  Jury 
can  be  supported,  and  I  think  we  are  bound 
to  set  their  verdict  aside. 

But  I  desire  further  to  add  that,  even  if 
there  had  been  evidence  before  the  Court  of 
Session  which  went  to  support  the  charge 
of  forgery,  the  direction  of  the  Judge  to  the 
Jury  was  so  insufficient,  incomplete,  and 
erroneous  as  to  render  the  trial  in  this  case  a 
mistrial.  The  Judicial  Commissioner  com- 
mences by  telling  the  Jury  that  there  is  "  no 
*'  doubt  whatever  that  the  bill  presented 
*'  to  the  Assistant  Executive  Engineer  is  a 
**  false  document,  made  for  the  purpose  of 
"  cheating,  that  is  to  say,  after  payment  to 
**  Zahir  Bepari  of  rupees  4  and  14  annas; 
"  and,  after  getting  his  signature  to  a  blank 
"  form,  that  form  was  filled  up  as  a  bill  for 
"rupees  19  and  8  annas,  instead  of  for 
"rupees  4  and  14  annas,  and  that  it  was 
presented  by  the  accused  as  a  voucher  in 
support  of  the  charge  that  he  made  in  his 
cash  account  to  the  former  amount.  It  is 
"further  proved  that  the  items  were  passed 
"  in  his  cash  account  as  bond-fide  expenses 
"  incurred  by  him,  and  the  question  for  you 
"  to  decide  is  whether  of  not  It  was  the 
"  accused  who  prepared  the  false  bill,  and 
"  profited  by  the  fraud." 

N0W4  I  have  no  hesitation  in  saying  that 
every  one  of  the  facts  which  the  Judicial  Com- 
missioner says  there  is  "no  doubt"  about, 
were  facts  solely  within  the  province  of  the 
Jury  to  decide  upon.  They  lay  at  the  very 
foundation  of  the  charge  which  was  made 
against  the  prisoner.  Unless  the  document 
was,  as  the  Commissioner  says  it  was,  a  false 
document,  the  prisoner  was  not  guilty  of  the 
crime  of  forgery.  Unless  the  document 
was  a  false  document,  made  for  the  purpose 
of  cheating,  the  prisoner  was  not  guilty  of 
the  charge  which  was  laid  against  him ;  and 
whether  the  document  was  false,  or  whether 
it  ^as  made  for  the  purpose  of  cheating, 
„t\irned.  entirely  upon  wheiher  the  receipts  of 
Zahir  Bepari  had  been  got  to  a  blank  form 
under  pretence  that  it  should  be  filled  up 
with  4  rupees  and  14  annas,  and  that  it  was 
afterwards  filled  up  with  19  rupees  and  8 
annas.  It  was  for  the  Jury,  and  not  for  the 
Judge,  to  decide  upon  these  matters  ;  and  in 
my  opinion  the  Judge  erred  grievously  when 


he  took  them  out  of  the  hands  of  the  J1117. 
and  told  them  that  they  were  already  ascer- 
tained facts.  Indeed,  upon  the  evidence  2& 
it  stands  upon  the  record,  so  far  from  there 
being  no  doubt  as  to  these  facts,  it  aeess 
to  me  that  there  is  the  greatest  doubt  Tbey 
depend  entirely  upon  the  evidence  of  the 
witnesses,  both  of  whom  speak  of  having 
taken  such  a  part  in  the  matter  as  rendered 
their  evidence  open  to  suspicion.  Zahir 
Bepari  not  only  say»  that  he  signed  a  blank 
receipt,  but  says  that  he  was  aware  at  the 
time  that  he  was  doing  something  eidier 
risky  or  wrong  ;  for,  according  to  his  testi- 
mony, he  was  not  at  the  first  willing  to  do 
it,  and  only  did  it  eventually  upon  the  per- 
suasion of  Bepari.  It  is,  I  think,  impossi- 
ble to  say  that  a  witness  who  makes  a  state- 
ment of  this  kind,  in  substance  admiittog 
that  he  gave  an  opening  for  the  fnna 
which  was  charged  against  the  prisoner, 
with  the  knowledge  that  the  fraud  mtgttt 
be  effected,  was  not  a  character  with  re* 
gard  to  which  the  Jury  ought  to  have 
been  cautioned,  yet  so  far  was  the  Judicial 
Commissioner  from  cautioning  the  Jury  that 
he  in  effect  tells  them  there  is  nothing  for 
them  to  consider  on  this  point,  because,  in 
his  opinion,  the  facts  which  he  draws  fTom 
that  evidence  rest  upon  a  foundation  of 
certainty.  Moreover,  Zahir,  when  by  his 
own  account  he  signed  a  blank  receipt  and 
handed  it  to  Bepari,  impliedly  gave  authority' 
to  some  6ne  to  fill  up  the  blank.  Was  that 
authority  limited  to  the  sum  of  rupees  4*14* 
or  was  it  intentionally  or  from  indifference 
made  general  ?  If  the  latter,  clearly  bo 
forger}'  at  all  was  committed,  although  the 
j  cheating  might  remain.  This  qnestioa, 
therefore,  should  have  been  put  to,  and  de- 
termined by,  the  Jury,  instead  of  being 
summarily  disposed  of  by  the  aathoritanve 
statement  of  facts  made  by  the  Jadge.    •         1 

Then  the  next  witness,  whose  evidence,  it 
must  be  remembered,  is  absolutely  necessary  ^ 
to  connect  the  prisoner  with  the  transaction 
at  all,   is  Sham  Nath,  who  tells  the  Court 
that  he  filled  up  the  blank  form  by  the  di* 
rection  of  the  prisoner,  and  then  added  fats 
own  name  as  a  witness  to  the  signature  of 
Zahir  Bepari,  which  he   never  saw  made. 
Again,  it  seems  to  me  impossible  to  say  tba: 
the  testimony  of  a  witness  like  this  could 
with  propriety  be  put  before  a  Jury  as  ihil 
which  is  implicitly  to  be  believed  by  ibeic- 
It  occurs  to  me  that  it  is  open  to  the  \tTX 
gravest  suspiciorP,  and  I  think  that  the  Judi- 
cial Commissioner  was  entirely  wrong  in  oot 
warning  the  Jury  ti^at  in  depending 
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and  believing  the  evidence  of  Sham  Nath, 
they  would  be  giving  credence  to  a  man 
whose  conduct  in  the  matter,  if  it  was  not 
the  conduct  of  an  accomplice,  was  certainly 
such  as  rendered  it  necessary  that  they  should 
weigh  his  testimony  with  the  greatest 
care. 

But  more  than  this,  it  seems  to  me,  upon 
reading  the  charge  of  the  Judicial  Commis- 
sioner to  the  Jury  in  the  form  in  which  he 
has  sent  it  up  to  this  Court,  that  it  does  not 
any  where  bear  the  character  of  a  summing 
up  of  the  evidence  on  the  one  side  and  the 
other.  Indeed,  the  Commissioner  makes 
no  reference  to  the  testimony  of  individual 
witnesses  at  all.  He  says  that,  while  there 
are  ''witnesses  for  the  prosecution,  who 
''  positivdy  affirm  that  the  accused  himself 
''  bought  the  articles  charged  for,  and 
"  caused  the  false  bill  to  be  prepared,  there 
"  are  others  on  the  part  of  the  defence  who 
''  declare  as  positively  that  the  blacksmith 
"  bought  the  things,  and  dictated  the  price 
"  to  the  writer  of  the  bill.  ,  It  will  be  for  you, 
*'  therefore,  to  determine  which  side  speaks 
the  truth,  it  being  merely  my  duty  to  tell 
you  that  I  do  not  see  ariy  reason  for  Zahir 
*'  to  make  a  false  accusation  against  the  de- 
"  ceased,  and  to  support  it  with  false  evidence. 
*'  If  you  believe  his  statement  and  that  of  the 
**  witnesses,  Sham  Nath,'*'  and  others, 
whom  he  mentions,  *•  it  will  be  your  duty 
*'  to  find  the  accused  guilty ;  but,  if  you  are 
"  not  thoroughly  persuaded  of  his  guilt,  you 
"  must  acquit  him."  I  need  not  say  that 
this  is  no  summing  up  at  all.  It  gives  no  aid 
to  the  Jury  either  in  the  way  of  arrangement 
of  the  facts  which  are  spoken  to  by  the  wit- 
nesses, or  by  directing  their  attention  to  the 
points  of  law,  which  it  was  necessary  for 
them  to  bear  in  .mind  in  order  to  judge  be- 
tween the  prisoner  and  the  Crown  upon  the 
issue  which  was  before  them,  and,  as  I  have 
already  said,  it  states  that  the  man  whose 
testimony  was  imperatively  deserving  of  the 
most  careful  scrutiny  and  consideration  on 
account  of  the  suspicious  part  which  the 
witness  admitted  that  he  took  in  the  trans- 
action, was  such  as  the  Jury  might  implicit- 
ly depend  upon.  It  seems  to  me,  I  repeat, 
that,  even  had  there  been  evidence  in  this 
case,  legally  sufficient  to  support  the  charge 
made  against  the  prisoner,  it  should  have 
been  our  duty  to  have  set  aside  the  decision 
which  the  Jury  have  come  to,  merely  in 
consequence  of  the  insufficiency  and  incor- 
rectness of  the  directions  given  by  the 
Judicial  Commissioner  to  the  Jury^  that 
insufficiency    and    incorrectness    being    so 


great  as,  in  my  opinion,  to  have  withdrawn 
from  the  Jury  matter  which  they  alone 
could  entertain,  to  have  misled  them  with 
regard  to  the  evidence,  and  to  have  caufted 
a  miscarriage  of  justice.  J 

The  decision  of  the  Court  of  Session  i^ 
set  aside,  and  the  prisoner,  so  far  as  regards 
this  charge,  must  be  released  from  imprison- 
ment. 


The  3rd  July  1868. 

Present : 

The  Hon'ble  F.  A.  Glover,  yudge. 

Culpable  Homicide  and  murder — Hooae-trespass 
—Right  of  private  defence  of  property-— Clania 
5,  Section  X05,  Penal  Code.. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Balakee  Jolahed. 

Commitied  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Shihabad,  on  a 
charge  of  culpable  homicide  not  amount- 
ing  to  murder. 


Held  that  a  case  in  which  the  accused  pursued  after 
a  thief,  and  killed  him  after  the  house.>tre$pass  had 
ceased,  did  not  fall  within  the  2nd  exception  to  Section 
300  of  the  Penal  Code,  the  right  of  private  defence  of 
roperty  continuing*  under  Clause  5,  Section  105  of  that 
ode,  only  so  loog  as  the  house-trespass  continues. 


S 


It  is,  I  consider,  sufficiently  proved  by  the 
evidence  that  the  prisoner  killed  the  de- 
ceased. His  appeal  therefore  must  be  re- 
jected. 

But  I  am  at  a  loss  to  understand  how  the 
Sessions  Judge  has  brought  the  case  under 
the  2nd  Exception  to  Section  300  of  the 
Penal  Code. 

The  Sessions  Judge  finds  "  that  the  pri- 
soner caused  the  death  of  Byjnath  in  the 
exercise  in  good  faith  of  the  right  of  pri- 
vate defence  of  his  property,  and  in  endea- 
vouring to  secure  the  person  of  an  escaping 
thief,  without  any  intention  of  doing  more 
harm  than  was  necessary  for  the  purpoSe." 

Now,  taking  that  part  of  the  prisoneVs 
account  of  the  matter  to  be  the  true  one 
(and  so  far  it  has  not  been  contradicted  by 
the  witnesses  for  the  Crown),  it  is  clear  that 
an  attempt  at  theft  only  was  made,  and  that 
no  property  was  carried  off.  The  thief  ran 
off  at  once  and  empty-handed. 
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The  right  of  private  defence  of  property 
against  house-breaking  by  night  (taking 
this  to  be  a  case  of  house-breaking)  con- 
tinues only  so  long  as  the  house-trespass 
which  has  been  begun  by  such  house-break- 
ing^continues  (Clause  5,  Section  105,  Penal 
Code). 

The  prisoner,  that  is  to  say,  would  have 
been  justified  in  using  his  spear  against  the 
house-breaker  so  long  as  he  remained  on  his 
premises,  but  was  not  justified  in  running 
after  the  thief,  and  killing  him  in  the  open 
long  after  the  house-trespass  had  ceased. 

As  to  the  degree  of  violence,  Section  183 
would  have'  justified  the  causing  of  death  to 
a  house-breaker  whilst  on  the  premises,  but 
in  no  other  case. 

The  Sessions  Judge  observes,  as  a  reason 
apparently  for  acquitting  the  prisoner  of 
murder,  that  Balakee  *'  intended  to  do  no 
more  harm  than  was  necessary  for  the  pur- 
pose of  capturing  the  thief."  A  person's 
intentions  must  be  judged  of  from  his  acts, 
and  it  cannot  be  said  that  the  driving  of  a 
spear  several  inches  deep  into  the  body  of  a 
half-naked  and  unarmed  man  evinces  an 
intention  of  doing  no  more  harm  than  was 
necessary  to  effect  his  capture. 

It  appears  to  me  that  the  prisoner  was 
not  entitled  to  the  benefit  of  the  exception, 
and  that  the  conviction  should  have  been 
under  Section  300  of  the  Penal  Code. 
However,  as  the  prisoner  has  been  acquitted 
on  this  head  of  the  charge,  this  Court,  as  a 
Court  of  Appeal,  has  no  power  to  interfere, 
or  to  order  a  fresh  trial. 


The  6th  July  i868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Punishment—Attempt  to  commit  rape—Sections 
57»  59»  37^1  and  511,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Joseph  Merian. 

Commuted  by  the  Magistrate,  and  tried  by 
the  Sessions  Jud^e  of  Shahabad,  on  a 
charge  0/ attempt  to  commit  rape. 

Under  Sections  57,  376,  and  51 1  of  the  Penal  Code,  a 
sentence  of  10  years'  transportation  or  of  5  years' 
rigorous  imprisonment  may  be  passed  for  the  offence  of 


attempt  to  commit  rape;  but  a  sentence  «if  7  ytais' 
rigorous  imprisonment  commutable  under  Srrtion  590! 
the  Penal  Code  to  7  years'  transportation  is  illegal. 

Glover,  J. — I  SEE  no  reason  to  interfere 
with  the  finding  of  the  Sessions  Judge  and 
Assessors  in  this  case. 

The  evidence  clearly  proves  the  prisoners 
guilt,  and  his  appeal  must  be  rejected. 

But  the  sentence  appears  to  me  illegal. 
Section  376  of  the  Penal  Code  makes  the 
offence  of  rape  punishable  with  transporta- 
tion for  life  or  imprisonment  of  either  de- 
scription for  10  years  with  fine.  Attempt  at 
rape  (there  being  no  express  provision  made 
by  the  Penal  Code  for  its  punishment) 
would  be  punishable  under  Section  511 
**  with  transportation  or  imprisonment  of 
any  description  provided  for  the  offence  for 
a  term  of  transportation  or  imprisonment 
which  may  extend  to  one-half  of  the  longest 
term  provided  for  that  offence." 

Now,  had  the  Sessions  Judge  sentenced 
the  prisoner  under  Section  511  to  transporu- 
tion,  he  could,  by  Section  57  of  the  Code, 
in  calculating  the  half  of  the  punishment  for 
the  substantive  offence  of  rape,  have  taken 
that  punishment  as  a  sentence  of  20  years' 
transportation,  and  in  that  case  his  present 
sentence  of  7  years  would  have  been  less 
than  the  half  of  the  full  punishment  award- 
able,  and  would  in  consequence  have  been 
legal. 

But  the  Sessions  Judge  has  sentenced 
the  prisoner  to  rigorous  imprisonment  com- 
muted under  Section  59  to  7  years*  trans- 
portation. The  commutation  does  not 
change  the  nature  of  the  punishment,  for 
there  is  no  such  substantive  punishment 
in  the  Penal  Code  as  transportation  for  any 
period  short  of  life.  Rigorous  imprisonment, 
although  afterwards  commuted  to  transporta- 
tion, is  still,  in  the  terms  of  the  Code,  rigor- 
ous imprisonment ;  and  if  this  be  so,  then 
by  Section  5 1 1  only  one-half  of  the  maximum 
rigorous  imprisonment  awardable  under 
Section  376  could  be  inflicted.  The  maxi- 
mum imjuisonment  for  rape  is  10  years,  and 
therefore  the  sentence  upon  the  prisoner  in 
this  case  cannot  exceed  5  years*  rigorous 
imprisonment. 

I  regret  very  much  that  this  should  be  so, 
for  a  more  atrocious  case  I  have  never  met 
with,  bur  the  meaning  of  the  law  appears 
to  me  quite  clear.    * 

Loch,  J. — I  concur. 
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The  8th  July  1868. 


Present : 


The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Evidence— Dying  declaration— Motives  for  com- 
mitting.crimie— Section  371,  Code  of  Criminal 
Procedure. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Zuhir  and  Jullud  Mollah. 

Commuted  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Backergunge,  on  a 
charge  of  murder. 

Id  determining  whether  a  declaration  alleged  to  have 
been  made  by  a  deceased  person  is  admissible  as  a  dy- 
ing declaration  under  Section  371, Code  of  Criminal  Pro- 
cedure, a  Sessions  Judge  ought  to  direct  his  attention  to 
the  point  whether  the  declarant  believed  himself  to  be  in 
danger  of  approaching  death.  The  evidence  of  persons 
who  cannot  speak  of  tlieir  own  personal  knowledge  to 
such  declaration  should  not  be  admitted  ;  and  in  decid- 
vng  whether  the  accused  is  guilty  of  the  charge  of  mur- 
dering the  deceased  declarant,  the  Court  should  con- 
fin^  itself  to  enquiring  into  the  facts  which  occur- 
red on  the  day  of  the  murder. 

The  evidence  as  to  the  motives  with  wliich  a  prisoner 
commits  an  offence  should  be  of  the  stri.-tc-r  kind. 


Phear,  J, — The  prisoners  were  tried  by 
the  Sessions  Judge  and  two  Assessors  on 
the  23rd  of  March  last.  They  were  convict- 
ed ot  murder,  and  sentenced  to  Irausport- 
ation  for  life.  The  judgment  del iv^^ red  by 
the  Judge,  in  llie  presenc-  of  ihc  Ab:5cssr>rs, 
gives  such  a;  vciy  compleie  and  citar  analy- 
sis of  the  evidence  in  ihS  case.,  that  m  the 
remarks  which  I  am  about  to  make  1  shall 
mainly  reier  to  11. 


The  evidence  upon  which  the  prisoners 
have  beeti  convicted  may  be  distinguished 
as  consisting  of  two  classes :  the  first  being 
certain  statements  alleged  to  have  b^^n 
made  by  the  deceased  person  at  the  tifcae 
that  he  was  dying  ;  and  the  second  being*the 
testimony  of  witnesses  who  spoke  to  circum- 
stances of  facts  occurring  within  their,obser- 
vation  on  the  night  when  the  deceased  met 
with  his  death.  The  first  question  that 
has  been  raised  in  this  case  is,  whether  or 
not  the  statements  made  by  the  deceased 
are  of  that  kind  which  the  law  calls  dying 
declarations,  and  makes  admissible  as  evi- 
dence against  accused  persons  in  a  criminal 
trial. 

Section  371  of  the  Code  of  Criminal 
Procedure  says  that  "the  declaration  of  a 
*•  deceased  person,  whether  it  be  made  in 
"  the  presence  of  the  accused  person  or  not, 
'*  may  be  given  in  evidence  if  the  deceased 
*'  person  at  the  time  of  making  such  declara- 
"tion  believed  himself  to  be  in  danger  of 
*'  approaching  ^eath,  although  he  entertain- 
ed, at   the  time   of   making  it,  hopes  of 
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"  recoverv." 


When  the  Judge  is  called  upon  to  deter- 
mine whether  a  declaration  alleged  to  have 
been  made  by  a  deceased  person  is  admissible 
under  this  enactment  or  not,  he  ought,  in 
the  first  place,  to  direct  his  attention  to  this 
point,  namely,  whether  the  deceased  at  the 
time    of   making    the   declaration    believed 
himself    to    be    in    danger   of  approaching 
death.     In  the  present  case  the  statements 
supposed  to  have  been  made  by  the  deceased 
are  deposed  to  by  various  witnesses,  and  it 
is,    I    think,    convenient    to   consider   them 
separately   according    as    the    witnesses  say 
that  they  were  in  the  immediate  presence  of 
the  deceased  himself  when  the  statements 
were  made  by  him,  or  (as  is  the  case  with 
the   greater  number  of  the   witnesses)  re- 
pieseiu   that   they   heard   the   words  of  the 
deceased  from  a  distance.     I  make  this  divi- 
sion, because  I   think  those   witnesses  who 
speak  of  the  cries  of  the  deceased  as  having 
been,  heard  by  them  from  a  distance  do  not 
in   any   way   sufticieruly    mark   the   tiiae  at 
which  they  heard  those  cries  to  render  any 
conclusion   possible  from  the  remainder  of 
the   evidence   as  to  the  state  of  mind  the 
deceased  was  in  ai  the  time  when  the  cries 
were     uttered.     It     is     distinctly     possible, 
even  if  every  word  that  the  witnesses  used 
in  this  case  can  be  believed,  that  the  cries  to 
which  thoi-'c  at  a  distance  spoke  may  have 
been  uttered  before  any  of  the  other  wit* 
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itesses  \fi  i\\t  case  aver  got  up  to  the  place 
whera  th^  deceased  was  ultliiiately  found 
\  lyi^g,  and  even  before  he  had  received  the 
•  woind  which  eventually  caused  his  death) 
so  that,  with  regard  to  the  statements  em- 
bodied in  those  cries,  even,  as  I  have  al- 
ready said,  supposing  the  evidence  upon 
which  they  rest  to  be  entirely  trustworthy, 
it  is  impossible  to  arrive  at  a  conclusion 
whether  or  not  the  deceased,  in  giving  ut- 
terance to  them,  was  impressed  with  the 
belief  that  he  was  in  danger  of  approaching 
death.  In  my  judgment,  therefore,  those 
alleged  declarations  of  the  deceased  to 
which  the  distant  witnesses,  as  I  may  term 
them,  testified,  were  not  shown  by  the  evi- 
dence to  be  admissible  under  the  provisions 
of  the  Criminal  Procedure  Act,  and,  conse- 
quently^  they  ought  hone  of  them  to  have 
been  redfeivcd  In  evidence  and  considered 
at  all  in  this  case.  Indeed,  the  witnesses 
ought  not  to  have  been  allowed  to  detail 
them.  No  doubt,  it  might  well  be  an  im- 
portant fact  in  the  case,  supposing  the  wit- 
nesses ate  believed  on  this  point,  that  they 
heard  cries  of  distress  of  some  kind  or  an- 
other proceeding  from  the  direction  of  the 
place  where  the  deceased  was,  on  the  night 
in  question,  found  lying  dead  or  mortally 
injured,  but  they  ought  not  to  have  been 
permitted  to  say  more  than  this.  It  follows 
that  the  only  declarations  as  to  which  there 
is  any  evidence  to  show  that  they  fall  within 
Section  371  are  the  declarations  said  to  have 
been  made  directly  by  the  deceased  to  persons 
who  were  immediately  in  his  presence.  These 
are  spoken  to  by  witnesses  Nos.  12  and  30, 
who  alone  depose  to  the  deceased  having 
made  *in  their  presence  statements  with 
regard  to  the  persons  who  had  inflicted 
the  injury  upon  him. 

The  first  witness  says  that,  on  getting 
up  to  the  spot  where  he  found  the  deceased 
lying,  Meah  Jan  said  to  him:  "Zalin  Chow- 
"keedar,     Abool     Hossein,     Kummerudin, 


''  and  Chand,  seized  me,  and  Jullad  Moollah 
''  struck  me  with  a  knife  or  spear  on  the 
"  left  breast."  That  is  all  the  acconm 
which  the  witness  gives  either  of  the  state- 
ment  itself  or  of  the  circumstances  under 
which  the  statement  was  made.  From  any 
thing  that  this  witness  says  I  think  no  in- 
ference can  be  drawn  as  to  whether  the 
declarant  thought  that  he  was  dying  or 
not.  The  second  witness,  who  came  up  to 
the  spot  almost  simultaneously  with  the 
first,  said  that  in  consequence  of  a  request 
from  the  first  witness  he  asked  the  deceased 
who  murdered  him,  and  that  he  then  with 
great  difl5cully  heard  the  deceased  answer 
that  "  Zalin  Chowkeedar  and  Jullad  Moollah 
had  killed  him."  It  perhaps  may  be  pre- 
sumed, if  the  strict  accuracy  of  these  words 
can  be  relied  upon,  that  the  deceased,  when 
he  said  that  the  two  persons  mentioned  had 
killed  him,  labored  under  the  belief  that  he 
was  a  dying  man,  and,  if  that  were  so,  I  think 
that  this  statement  deposed  to  by  the  second 
witness  would  fall  within  the  provisions  of 
Section  371.  However,  it  is  to  be  observed 
that  the  question,  as  the  witness  says  he  pnt 
it,  led  to  the  use  of  the  word  "  kill"  in  the 
answer  ;  and  it  is  further  remarkable  that  the 
third  witness,  the  only  other  person  who  is,  I 
believe,  alleged  to  have  been  present  at  the 
time  that  the  deceased  made  a  statement  of 
this  kind,  gives  a  slightly  different  version 
of  it,  and  does  not  employ  Words  which 
would  imply  that  the  deceased  considered 
himself  to  be  mortally  wounded.  This  last 
witness  says  that  the  words  of  the  deceased 
were — "  Zalin  Chowkeedar,  Jullad  Moollah, 
^*  Abool  Hossein,  Chand,  and  Kammervdm, 
"  have  wounded  me  with  a  spear."  So  that 
of  the  three  persons  who  alone  depose  to 
statements  having  been  actually  made  to 
them  by  the  deceased  himself,  only  one  attri- 
butes to  him  phrase^ogy,  from  which  it  coald 
naturally  be  Inferred  that  he  was  speaking 
under   the   sense    of   impending  death.  It 
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would,  I  think,  be  somewhat  dangerous,  con- 
sidering the  vast  importance  of  the  point, 
when  there  is  such  a  diversity  between  the 
witnesses,  to  presume  from  the  exceptional 
words  of  the  one  out  of  the  three  that  the 
mind  of  the  deceased  person  was  in  the 
condition  which  is  contemplated  by  the 
Legislature  in  the  words  which  it  has 
used  in  Section  371.  The  Sessions  Judge 
has,  however,  undoubtedly,  although  he  has 
not  perhaps  in  express  terms  so  adjudicated, 
come  to  the  conclusion  that  the  deceased 
man,  at  the  time  that  he  made  a  statement 
to  the  three  first  witnesses  in  the  manner 
they  depose  to,  did  believe  himself  to  be  in 
a  dying  state,  and  I  am  not  prepared  now 
to  say  that  that  conclusion  is  one  that  can- 
not be  legally  supported  by  the  evidence, 
if  credence  be  given  to  it.  But  in  my  opi- 
nion, after  the  best  consideration  that  I  have 
been  able  to  give  to  the  cage,  not  one  of 
these  three  witnesses  is  sufficiently  trust- 
worthy to  justify  the  belief  upon  their 
testimony  that  the  alleged  statements  were, 
as  a  matter  of  fact,  made  by  the  deceased. 


But,  I  desire  further  to  say,  I  regret  very 
much  that  a  certain  matter  to  which  I  am 
about  to  allude  was  allowed  by  the  Sessions 
Judge  to  be  introduced  into  the  enquiry. 
The  evidence  of  witness  No.  11,  who  is 
supposed  to  give  a  clue  to  a  motive  for  the 
crime  on  the  part  of  the  prisoners,  is,  in  my 
opinion,  not  only  entirely  irrelevant  to  the 
case,  but  is  such  that  its  admission  could 
only  tend  to  a  mischievous  result.  It  is  in 
its  character  such  that  it  ought  not  to  have 
been  admitted  on  any  occasion  in  any  Court 
which  had  to  investigate  facts — least  of  all 
in  a  Court  of  criminal  jurisdiction.  It  is 
frojn  beginning  to  end  hearsay,  and  it  is 
hearsay  as  to  the  conduct  of  the  prisoners 
on  matters  which  had  nothing  whatever  to 
do  with  the  issue  before  the  Court.  It  in 
effect  charges  them  with  fraud  and  forgery 
in  former  occasions.  It  represents  that 
they  did  away  with  and  destroyed  a  certain 
original  poitah,  and  that  they  forged  an- 
other in  its  place,  and  it  makes  out  that 
they  did  this  with  feelings  of  animosity  and 
malice  towards  the  unfortunate  man  who 
was  killed.  The  witness  who  gave  evi- 
dence as  to  conduct  of  this  kind  did  not  and 
could  not  speak  to  facts  from  personal 
knowledge,  but  merely  ga/e  utterance  to  his 
opinion  and  belief  derived  at  best  from 
family  talk  and  repute,  necessarily  from  evi- 
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dence  which  is  too  hearsay.  I  think  that 
it  was  incumbent  on  the  Judge  to  have 
carefully   excluded   testimony  of  this   kind  J 

from  the  consideration  of  a  Court  whAe  ^ 
sole  duty  was  to  enquire  into  the  facts  whfch  • 
had  occurred  on  the  night  of  the  7th  df 
Aughran,  If  it  became  necessary  in  the 
course  of  this  trial  to  seek  for  motives  on 
the  part  of  the  prisoners  or  other  persons, 
then  those  motives  should  never  have  been 
inferred  from  any  other  than  direct  evidence 
of  the  strictest  character.  Scarcely  one 
word  which  the  witness  No.  11  uttered 
would  have  been  receivable  as  evidence 
against  the  prisoners  had  they  been  standing 
before  the  Court  on  trial  for  the  conduct 
of  which  he  accused  them.  It  is  mon- 
strous, then,  that  his  tale  should  be  listen- 
ed to  as  a  supplement'  to  the  evidence 
brought  against  them  on  a  charge  of  murder. 
It  is  obvious  that  it  is  very  dangerous  at 
all  times  to  jump  to  conclusions  as  to  the 
motives  of  persons  standing  in  the  position 
of  the  prisoners  at  the  bar,  and  the  judgment 
of  the  Court  ought  always  to  be  carefully 
guarded  from  influence  arising  from  any 
other  source  than  that  of  evidence  which  is 
unimpeachable  in  its  character. 

Again,  I  think  that  the  Sessions  Judge 
was  most  wrong  in  admitting  the  evidence 
of  Mr.  Owen.  Nothing  that  this  gentle- 
man said  from  first  to  last  bears  upon 
the  occurrences  of  the  night  in  question. 
What  he  said  solely  amounted  to  a  descrip- 
tion of  the  steps  he  had  taken  in  investigat- 
ing the  case,  and  to  giving  his  conclusions 
and  his  opinion  as  to  the  extent  to  which 
the  various  witnesses  might  be  believed. 
In  truth,  the  Judge,  when  he  refers  to  the 
evidence  of  this  witness,  does  so  for.  the 
purpose  of  justifying  the  evidence  of  the  * 

witnesses  in  the  case  by  the  addition  of 
matter  which  is  furnished  by  what  he  terms 
the  suspicions  of  Mr.  Owen,  which  are  likely, 
as  he  says,  to  be  true,  because  ''on  this 
''  head  his  opinion  as  the  opinion  of  an 
"  officer  of  great  experience  is  entidcd  to 
"  weight."  1  must  say  that  it  is  the  most 
extraordinary  thing  that  I  have  come  across 
for  some  time,  that  a  Sessions  Judge  should 
not  only  have  allowed  irrelevant  evidence  of 
this  kind  to  be  given  in  Court,  but  that  he 
should  actually  have  made  it  a  part  of  the 
foundation  of  his  judgment,  and  have  used  it 
to  justify  the  conclusions  at  which  he  had 
himself  arrived  by  saying  that  these  coinci- 
ded with  the  opinion  (for  this  is  in  effect 
what  he  says)  of  the  police-officer  who  had 
charge  of,  and  who  had   followed  out  th^ 
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lnvestig:ations  of  the  case.  The  duty  of  the 
Court,  as  I  have  already  said,  was  to  take 
\  cape  that  its  judgment  was  based  solely  upon 
•  saliih  legal  evidence  as  bore  upon  the  occur- 
rences of  that  night  so  far  as  it  went  to 
show  that  the  prisoners  at  the  bar  and 
then  under  trial  were  concerned  in  them. 
It  ought  most  carefully  to  have  excluded 
all  evidence  which,  if  it  had  any  tendency 
at  aU|  had  a  tendency  to  bias  the  judgment 
of  the  Court  and  prejudice  the  minds  of 
the  Assessors  against  the  prisoners  apart 
from  any  thing  properly  inferential  and  de- 
ductble  from  the  evidence  of  the  witnesses 
who  were  sworn  in  Court  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth, 
with  regard  to  what  they  saw  on  the  night 
in  question. 

The  appeal  is  dismissed. 


t*^ 


The  13th  July.  1868. 

P^esett/: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

fudges. 

Joky— Priviteged  commiuicatiofi^Mooktear— 
Section  24  Act  il.  of  1855— Hiffb  Coort  as 
GMrt  of  IliMsiea--Terdfct  of  acquittal  bj 
jvuy  owing:  to  misdirection  hj  Judge. 

Jfevtsian  0/ proceedings  under  Section  404, 
Code  of  Criminal  Procedure, 

Queen  versus  Chunder  Kant  Chuckerbutty. 

A  Judge  should  not  leave  it  to  the  Jury  to  find 
whether  a  coaNntinicatioa  is  privileged  or  not,  bnt 
should  himself  decide  it  as  a  point  of  law. 


Under  Section  14,  Act  II.  of  1855,  there  is  BoprMape 
as  to  communications  between  mookteais  ifld  Her 
principals,  the  word  "  attorney  "  in  that  law  bcia|^  oa^ 
fined  to  attorneys  oi  the  High  Conrt. 

The  High  Court,  as  a  Court  of  Revisioa,  has  no 
to  interfere  with  or  set  aside  a  verdict  of  acqcrittal 
to  by  a  Jury,  notwithstanding  that  sach  ver£ct  has 
been  come  to  in  consequence  of  misdiractifla  ea  the 
part  of  a  Judge.  The  case  of  GoraChandGope  (5  Week- 
ly Reporter  48)  refers  only  to  cases  tried  by 


Glover,  J, — ^This  case  was  called  for  by 
the  High  Court  under  Section  404  of  the 
Procedure  Code. 

It  was  a  case  of  forgeij  in  the  matter  of 
a  receipt,  and  the  main  proof  against  the 
accused  (I  quote  the  Sessions  Judge's 
words)  was  ''  the  evidence  of  a  witness  who 
"  declared  that,  on  the  day  previous  to  that 
''  on  which  the  document  was  filed  in  Court, 
''  he  had  seen  the  same  in  the  hand  of  the 
"  prisoner  who  had  showed  it  to  him." 

The  Judge,  on  the  prisoner's  objection  that 
the  substance  of  the  above  statement  was 
privHeged,  the  deponent  having  been  at  the 
time  of  the  alleged  occurrence  the  prisoner*^ 
mooktear,  put  it  to  the  Jury  to  say  whether 
the  communication  between  the  tiK)  w»  as  he* 
tween  mooktear  and  client ;  and,  on  the  Joij 
finding  that  it  was,  he  directed  the  Jniy  to 
find  a  verdict  of  acquittal,  on  the  grouid 
that  there  was  no  evidence  to  support  the  case 
for  the  Crown. 

It  appears  to  me  that  the  Judge  in  this 
direction  to  the  Jury  made  two  grave  mis- 
takes. 

In  the /rj/ place,  the  question  as  to  whe- 
ther the  communication,  which  was  allied 
to  have  taken  place  between  the  accused  and 
the  witness,  was  one  as  between  mooktear  and 
client,  was  not  a  matter  for  the  Jury's  c*i* 
sideration  9X.  all  *  it  was  a  point  rf  law  fer 
the  Judge  to  decide. 
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And,  secondfy^  if  h^  had  decided,  instead 
of  letting  the  Jury  do  so,  that  it  was  such  a 
communication,  he  was  wrong  in  telling  the 
Jury  that  the  communication  was  privileged. 
Section  24,  Act  II.  of  1855,  recites  that 
barristers,  attorneys,  and  vakeels,  shall  not 
disclose  any  communication,  &c.,  &c. 
Form  the  position  of  the  word  "  attorney"  in 
the  sentence  it  is  clear  that  attorneys  of  the 
High  Court  only  are  meant,  and  not  mook- 
tears,  who,  if  included  in  the  privilege,  would 
naturally  follow  in  their  proper  order  after 
vakeels.  There  is,  therefore,  by  law  no  pri- 
vilege as  to  communications  between  mook- 
tears  and  their  principles,  and  the  witness's 
testimony  ought  to  have  been  received  and  laid 
before  the  Jury.  The  Jury  might,  of  course, 
have  given  what  weight  they  pleased  to  it,  but 
it  was  wrongly  kept  back  from  them. 

The  question  remains  as  to  whether  this 
Court  can  interfere  in  cases  when  a  verdict 
of  acquittal  has  been  recorded,  and  order  a 
new  trial  on  the  ground  of  misdirection;  and 
in  support  of  the  proposition  we  have  been 
referred  to  the  case  of  the  Queen  versus 
Gorachand  Gope,  V.  Weekly  Reporter,  48. 

As  it  appears  to  me,  the  utmost  which 
this  decision  lays  down  is  that  this  Court, 
as  a  Court  of  Revision,  can  interfere  with, 
and  set  aside,  a  verdict  of  acquittal  illegally 
come  to  by  a  Sessions  Judge  and  Assessors, 
and  either  pass  such  order  as  ma  y  be  legally 
proper,  or  order  a  new  trial. 

The  case  in  question  came  before  the 
High  Court  from  the  Judge  of  Mymensing, 
a  non-jury  district;  and  the  decision  seems  to 
have  reference  solely  to  cases  tried  with  the 
aid  of  Assessors.  At  all  events,  the  only  men- 
tion therein  of  a  Jury  is  to  be  found  in  page 
48,  where  the  Court  say  :  "  As  a  Court  of  Re- 
vision  the  Court  cannot  reverse  stbe  finding 
of  a  Jury." 


I  take  the  precedent  of  Oonicfaand  Gope's 
case,  therefore,  to  refer  solely  to  non-jury 
trials,  and  I  do  not  see  that  this  Court  bJts 
any  power  to  interfere  with,  or  to  set  asile, 
verdicts  of  acquittal  come  to  by  a  Jury,  not- 
withstanding that  such  verdicts  have  been 
come  to  in  consequence  of  misdirection  011 
the  part  of  the  Judge. 

Lochy  y, — The  question  raised  in  this 
case  is  of  much  importance.  The  ques- 
tion is  this,  if  a  prisoner  be  acquitted  by  a 
Jury,  owing  to  a  misdirection  in  his  charge 
by  the  Judge,  can  the  High  Court,  as  a  Court 
of  Revision,  quash  the  proceedings  and  order 
a  new  trial  ?  The  judgment  in  Gorachand 
Gope's  case  is  pressed  upon  our  attention  as 
supporting  the  view  that  this  Court  can  inter- 
fere. That  case  was  tried  with  Assessora^  and 
the  Court,  as  a  Court  of  Revision,  held  that 
even  when  a  party  had  been  acquitted,  the 
Court  might  set  aside  the  judgment  of  acquit- 
tal for  error  in  point  of  law.  There  is,  how- 
ever, one  passage  in  that  judgment  which 
appears  to  draw  a  distinction  between  cases 

* 

tried  by  Assessors  and  by  a  Jury,  and  it  is  in 
the  following  words  :  "As  a  Court  of  revi- 
sion the  Court  cannot  reverse  the  finding  of 
a  Jury."  In  these  words,  reference  appearp  to 
be  made  to  the  proviso  in  Section  406,  which 
lays  down  that  the  Sudder  Court,  in  any 
ca$e  revised  under  Chapter  XXIX.  of  the 
Criminal  Procedure  Code,  shall  not  be  com- 
petent to  reverse  the  verdict  of  the  Jury. 
This  appears  to  be  conclusive  that  the  High 
Court,  as  a  Court  of  Revision,  cannot  reverse 
the  verdict  of  a  Jury,  and  the  fact  that  the 
verdict  has  been  come  to  through  the  mis- 
direction of  the  Judge  to  the  Jury  does  not, 
in  my  opinion,  give  the  Court  any  {^wcr 
of  interference,  i  concur  with  my  col- 
league in  thinking  that  the  Judge  was  in 
error  in  his  summing  up,  and  that,  owing  to 
that  error,  the  prisoner  was  acquitted  by  the 
Jury.  The  papers  of  the  case  will  be 
returned. 
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The  13th  July  1868. 


Present : 


he  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 


Land  Dispntes— Proceeding's  under  Section  318, 
Code  of  Criminal  Procedure. 

Reference  to  the  High  Court  under  Section 
434 J  Code  of  Criminal  Procedure,  by  the 
Sessions  Judge  of  Tirhoot, 

Joyram   Sing  and  others  versus  Jugnarain 
Doobey  and  others. 

It  is  not  necessary  that  the  proceeding  required  by 
Section  318,  Code  of  Criminal  Procedure,  should  be 
recorded  in  a  particular  form  or  on  a  separate  sheet  :  it 
is  sufficient  if  it  be  recorded. 

Glover,  J, — There  does  not  appear  to  be 
any  reason  for  interfering  with  the  Assistant 
Magistrate's  order. 

That  officer,  as  is  clear  from  the  proceed- 
ings sent  up  with  this  reference,  did  record 
a  proceeding,  and  did  call  upon  both  parties, 
under  Section  318  of  the  Criminal  Proce- 
dure Code,  to  give  in  written  statements  of 
their  respective  claims  to  actual  possession  of 
the  subject  of  dispute.  The  law  does  not 
require  the  proceeding  under  this  Section  to 
be  recorded  in  any  particular  form  or  on  a 
separate  paper  :  it  is  sufficient  if  the  proceed- 
ing be  recorded.  As  to  the  question  of  pos- 
session, we  find  that  the  Assistant  Magistrate 
used  the  Civil  Court's  decision  as  a  piece  of 
evidence  only,  and  did  not  restore  the  Shi- 
karpore  zemindar  to  possession  of  the  dis- 
puted land  at  all ;  he  found  them  in  posses- 
sion, and  retained  them,  in  it ;  and  this  being 
so,  he  was  justified  in  taking  recognizances 
from  the  opposite  party  only. 

The  proceedings  of  the  Assistant  Magis- 
trate seem  to  have  been  perfectly  regular, 
and*'we  think  that  no  ground  has  been  shewn 
lot  the  Sessions  Judge's  reference. 


The  13th  July  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Witnesses — Procedure — Chapter  ZV.,  Code  of 
Criminal  Procedure — Accused  person — Sec- 
tions 411  &  436,  Penal  Code. 

Reference  to  the  High  Court  under  Section 
^24i  Code  of  Criminal  Procedure ^  by  ike 
Sessions  Judge  of  West  Burdwan. 

Bagdee  Manjee  versus  Mohindro  Xarain 

and  others. 

In  a  case  under  Chapter  XV^  of  the  Code  of  CriisaBl 

Procedure,'  it  is  expected  that  parties  will  bring-  t^eir 
own  witnesses  with  them.  If  they  require  tSe  at- 
tendance of  any  witness,  they  should  apply  to  the  Ma- 
gistrate to  cause  his  attendance ;  and  where  they  do  not 
so  apply,  it  is  sufficient  if  the  Maj^istrate  recoril  hi  hk 
judgment  the  substance  of  the  defendant's  answer. 

'rhe  words  *'  accused  person"  in  Section  436  do  not 
apply  to  a  party  who  has  been  convicted  by  the  Magis- 
trate under  Section  411,  from  whose  sentence  there  is 
no  appeal. 

We  think  there  are  no  grounds  for  inter- 
fering with  the  proceedings  of  the  Joiat- 
Magistrate,  as  we  do  not  find  that  be  has 
acted  contrary  to  law.  He  has  recorded  in 
his  judgment  the  substance  of  the  answer 
given  by  the  defendant,  and  this  was  soS- 
cient  in  a  case  tried  under  Chapter  XV.  of 
the  Code  of  Criminal  Procedure.  In  cases 
tried  under  that  Chapter,  it  is  expected  that 
the  parties  will  produce  their  own .  wit- 
nesses. If  a  party  requires  the  attendance 
of  any  one  to  give  evidence  on  his  behalf, 
he  should  apply  to  the  Magistrate  to  cause 
his  attendance  on  the  day  fixed  for  trial.  In 
the  present  case,  we  do  not  find  that  the 
defendant  either  brought  witnesses  or  asked 
the  Magistrate  to  summon  any  one  to  give 
evidence  on  his  behalf.  Whether  mischief 
were  done  or  not  was  a  question  of  fact  for 
the  Magistrate  to  determine  on  the  evidence, 
and  the  Magistrate  found  on  the  evidence 
that  the  defendant  had  ploughed  up  the 
complainant's  ground,  and  thereby  committed 
mischief ;  there  was  nothing  contrary  to  law 
in  this  finding. 

With  regard  to  the  question  asked  by  the 
Sessions  Judge  in  his  letter  to  the  G>art  dt 
23rd  June,  No.  98,  we  think  that  the  words 
"  accused  person''  used  in  Section  436  do  hoc 
apply  to  a  part}*  w^ho  has  been  convicted 
by  the  Magistrate  under  Section  411,  and 
from  whose  sentence  there  is  no  ^peal. 
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The  i4tH  July  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

ApproTer— Corroboration— Evidence  as  to  pri- 
soner's prerious  character. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Bykunt  Nath  Banerjee. 

CammUied  by  the  Magistrate,  and  tried  by 
the  Additional  Sessions  Judge  of  the  24- 
Pergunnahs,  on  a  charge  of  abetment  of 
forgery  under  Sections    tog   and  46^    of 
the  Penal  Code, 

In  a  case  in  which  the  principal  evidence  ag^ainst  an 
accused  is  the  evidence  of  an  approver,  a  Sessions 
Judge  should  carefully  warn  the  Jury  of  the  infirmity 
which  attaches  to  that  evidence,  and  he  should  also  tell 
them  (if  the  fact  be  so)  that  the  approver  is  speaking 
under  the  influence  of  any  offer  of  conditional  p|rdon. 

The  corroboration  of  the  evidence  of  an  approver 
should  arise  from  other  evidence  relative  to  facts  which 
implicate  the  prisoner  in  the  same  way  as  the  story  of 
the  appi'over  does. 

Evidence  of  character  and  previous  conduct  of  a 
prisoner  being  matters  of  prejudice,  and  not  direct  evi- 
dAce  of  facts  relevant  to  the  charge  against  the  prisoner, 
ought  not  to  be  allowed  to  go  to  the  Jury. 


Phear,  J. — We  think  that  there  has  been 
a  mistrial  in  this  case.  The  whole  of  the 
charge  against  the  prisoner  depended  upon 
the  evidence  of  the  two  approvers.  It  is 
undoubted  that  a  Judge,  in  cases  when  the 
material  supporting  the  charge  against  the 
prisoner  is  afforded  by  the  evidence  of  an 
approver,  is  bound  very  carefully  to  warn  the 
Jury  of  the  infirmity  which  necessarily  attach- 
ed to  that  evidence.  He  is  bound  also  to  call 
to  their  attention  the  circiAnstance,  if  it  be  in 
fact  the  case,  that  the  approver  is  speaking 
under  the  influence  of  a  conditional  pardon. 


that  is,  a  pardon  conditional  upon  his  telling 
the  truth  to  the  satisfaction  of  the  Crown, 
who  is  the  prosecutor.     We  think   that  in 
this  case  the  Judge  had  a  desire  to  warn  lie 
Jury  of  the  suspicious  character  of  an  ip- 
prover's  evidence,  although  he  possibly  Vas 
not  altogether  happy  in  the  language  which 
he  used  for  the  purpose.      But  it  is  clear 
that  he  omitted  entirely  to  point  out  to  them 
that  the  two  principal  witnesses  were  speak- 
ing under  the  influence  of  a  promise  of  par- 
don.    He  was  further  bound  to  tell  the  Jury 
that,  although  the  testimony  of  persons   so 
situated  as  these  two  men.  were  was  legally 
receivable  and  might  be  believed  by  them, 
if,   in   all   the   facts   of  the   case,   they,  in 
their  judicial  discretion,  thought  fit  to  do  so, 
yet  that  they  ought  not  to  act  solely  upon 
their  testimony,  unless  it  was  corroborated, 
that  is,  corroborated  so  far  as  regards  the 
charge  against  the  prisoner  at  the  bar.     In 
this  case  the  Judge  has  not  very  distinctly 
given  the  Jury  this  warning,  although  he  has 
more  than  once  told  them  that  the  evidence 
of  the  approvers  was  corroborated ;  but  I  think 
it  is  apparent  that  he  has,  in  regard  to  this 
point,  laboured  under  considerable  misappre- 
hension.    In  one  place  he  said  that  it  was 
certain  that  many  of  the  facts  spoken  to  by 
the  approvers  were  true.     This,  of  course, 
might  well  be,  and  yet  their  testimony,  so 
far  as  it  affected  the  prisoner  at  the  bar,  might 
be  entirely  uncorroborated  and  valueless.     It 
has  often  been  observed  by  Judges  that  in 
the  nature  of  things  no  one  knows  so  well  the 
actual  facts  of  the  case  as  the  approver  who 
by  his  own  admission  has  taken  a  part  in 
them.    And,  as  he  has  confessed  his  own 
guilt,  there  is  generally  no  reason  why  he 
should  misrepresent  them,  except  so  far  as  it 
may  be  possible  for  him  thereby  to  shift  a 
measure  of  culpability  from  his  own  shoulders 
to  those  of  some  one  else,  viz,,  of  course,  to 
those  of  the  prisoner  against  whom  he  is  giving 
testimony.      Hence,  the  question  always  is 
in  any  given  case — is  the  approver  speak- 
ing   the    truth,    not    merely    when   he   de- 
tails the  general  facts,   but  when  he  says 
that     the     prisoners     participated     in    the 
transaction,  and  did  that  which  it  wa^  ne- 
cessary that  he  should  have  done  in  order 
for  him  to  become  criminally  liable  to  the 
charge  made  against  him  }    In  saying,  then, 
that,  before  the  evidence  of  an  accomplice 
can  be  safely  depended  upon,  so  far  as  it 
affects  the  prisoner,  it  ought  to  be  corroborat- 
ed, I  understand  that  other  evidence  from 
sources  independent  of  the  approver  should 
be  forthcoming  relative  to  facts  which  im- 
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pUcale  the  prisoner  in  the  suae  way  a«  the 
$lory  of  the  approver  does. 

^  i^ow,   if  we   look   at  ibis   case    by   the 

light  of  this  explanation,  it  seems  that  the 
cor<roboration  of  the  approver's  testimony 
against  the  prisoner  centres  in  one  single 
fact.  For  it  is  not  true,  as  the  Judge 
said,  that  Taruck  Kooer  deposed  that  the 
notes  were  unendorsed  at  the  time  of  Kali 
Kant's  death.  It  is  quite  clear  from  the 
evidence  of  Taruck  Kooer  that  there  was 
a  possibility  of  these  notes  having  been 
endorsed  before  Kali  Kant  died.  That  wit- 
ness merely  says  this,  namely,  that  the 
notes  were  not  endorsed  when  he  last  saw 
them^  but  then  he  says  also  that  be  had  not 
seen  them  since  some  point  of  time  two  or 
three  months  antecedent  to  Kali  Kant's  death. 
It  may  possibly  be  immaterial  as  a  fact  in 
the  case  whether  the  notes  were  endorsed 
before  or  after  Kali  Kant's  death,  but  it  is 
most  important,  in  considering  whether  the 
evidence  of  the  two  approvers  is  corrobo- 
rated or  not,  that,  while  they  swear  the  notes 
were  not  endorsed  until  a/Ker  the  death,  there 
should  be  a  possibility,  on  the  evidence  of 
the  person  who  is  supposed  to  have  corro- 
borated them,  that  they  were  endorsed  be- 
fore  the  death. 

But,  even  if  the  Judge's  statement  to  the 
Jury  on  this  head  were  strictly  correct,  he 
would  have  been  mistaken  in  thinking  that 
Tarack  Kooer  thus  afforded  any  corrobo- 
racton  of  the  approvers'  testimony  against  the 
prisoner.  Obviously  the  bare  confirmation 
of  tihe  statement  made  by  the  approvers 
that  the  endorsing  took  place  after  Kali 
Kant's  death  is  no  oonfirmation  of  their 
statement. 

The  only  other  corroboradon  which  the 
Judge  alludes  to  in  his  address  to  the  Jury 
is  to  be  inferred  from  the  fact  that  a  500 
rupees  note,  accompanied  by  a  slip  of  paper 
covered  with  copies  of  the  forged  endorse- 
ment, was  found  in  a  pot  sunk  in  the  floor 
of  a  room  which  formed  part  oi  the  pri- 
soner'a  house.  Probably  the  corroboration 
which  the  Judge  sees  in  the  finding  of  the 
5cx^  rupees  note,  under  these  circumstances, 
iar  veiy  much  less  than  he  supposes.  But, 
no  doubt,  the  corroboration  which  is  trace- 
able to  the  copy  of  the  endorsement  is  strong 
indeed,  if  only  one  thing  is  made  out,  namely, 
that  the  pot  and  its  contents  was  placed  in 
its  positton  of  concealment  either  by  the 
prisoner  himself  or  by  some  one  with  his 
cognizance  and  by  his  direction.    Now,  aa  I 


read  the  evidence,  the  foct  that  the  pot  was 
found  in  a  portion  of  the  prisoner's  premises 
is  the  one  single  link  which  connects  the 
prisoner,  if  I  may  say  so,  with^the  contents  of 
this  pot.  The  pointing  out  by  the  wife 
is,  I  think,  no  evidence  against  the  husband. 
But  certainly,  if  it  is  evidence  against  the 
husband,  it  never  ought  to  have  been  albwed 
by  the  Judge  to  go  to  the  Jury,  because  'm'm 
hearsay  evidence.  And  the  same  ohserra- 
tion  applies  to  the  remark  the  wife  is  said 
to  have  made  as  to  her  husband  haviag 
put  something  away  in  the  place  where  the 
pot  was  found.  Clearly,  if  the  wife  could 
give  evidence  which  was  material  to  the 
charge  against  the  prisoner,  she  should  have 
been  called  as  a  witness.  It  was  not  proper 
to  allow  hearsay  evidence  afforded  by  her 
conduct  and  her  words  to  get  under  the  at- 
tention of  the  Jury.  It  seems  to  me  thai, 
inasmuch  as  the  corroboration  of  the  appro- 
vers, so  far  as  their  story  makes  the  prisooer 
a  participator  in  their  crime,  depends  entirely 
upon  the  fact  that  this  pot  was  found  in  the 
prisoner's  house.  This  cardinal  point,  upon 
which  the  whole  case  hinges,  has  not  been 
properly  singled  out  and  brought  before  the 
Jury.  They  ought  to  have  been  told  that 
there,  in  fact,  hinged  every  thing  which  wasia 
the  nature  of  corroboration  of  the  approvcn' 
evidence.  It  was  ^or  them  to  say,  in  view  o( 
the  evidence  which  bore  upon  this  particular 
point,  whether  they,  as  Judges  of  facts  in  the 
case,  ^considered  the  500-rupees  note  and  the 
copy  slip  sufi&ciently  brought  home  to  die 
prisoner  to  make  die  story  of  the  appro* 
vers  credible  and  trustworthy ;  and  the 
Judge  ought  to  have  aided  them  to  a  con- 
clusion by  carefully  summing  up  that  evi* 
dence. 

If  the  apparent  concealment  of  the  pot 
with  the  enclosed  papers  in  the  prisoner's 
house  taken  alone  told  against  him,  on  the 
other   hand   there   certainly    were    facts  in 
evidence  which  tended  to  lessen  the  force  of 
the  adverse  presumption,  and  not  a  little  to 
suggest  that  the  whole  affair  was  a  trap  laid 
by    the    approvers.     If    so,    of    course   aM 
shadow    of    corroboration    vanished.    The 
Judge  should  have  taken  care  that  this  side 
of  the  case  did  not  escape  the  Jury's  notice. 
I  think  he  certainly  ought    to  have  called 
their    attention     to    the    circumstance   that 
the   place   where   the   pot  was  found  was 
not  a  portion  of  the  interior  of  the  housr 
so   far   as   can  be   gathered   from  the  evi- 
dence, and  also  that  at  least  Dinonath,  one  of 
the  approvers,  had  access  to  it.  This  ibllonn> 
I   thinly   fraoi  the   evidence  of   Tewaittf 
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who  says  he  found  Ditlonath  ^ith  the 
wife  in  another  p^t  of  the  house.  That 
means,  I  suppose,  the  inner  apartments ;  and, 
if  he  could  get  there,  it  can  hardlj  be 
doubted  that  he  could  have  got  to  this  com- 
paratively  public  portion  of  the  building. 
And,  indeed,  there  is  nothing  in  the  evidence 
to  show  that,  considering  the  unfinished  state 
of  the  room  where  the  pot  was  discovered, 
other  persons  as  well  as  Dinonath  might  not 
readily  have  entered  it,  or  that  it  is  in  dmy 
way  necessary  to  infer  that  anything  which 
was  found  buried  there  Was  buried  by  the 
act  or  with  the  knowledge  of  the  master  of 
the  house.  Then,  again,  the  evidence  as  to 
what  led  to  the  discovery  should  have  been 
received,  and  in  particular  the  absence  of  the 
particular  witness  should  have  been  com- 
mented upon.  Without  going  further  through 
all  those  portions  of  the  evidence  which  tend 
o  throw  suspicion  upon  this  matter,  and 
to  suggest  difficulty  as  to  the  value  properly 
attributable  to  the  apparent  concealmefit  of  the 
pot  in  the  prisoner's  house,  it  seems  to  me 
clear  that  there  was  so  much  of  importance 
hanging  upon  this  point  tha;t  the  Judge  was 
wrong  in  omitting  to  carefully  bring  it  under 
the  notice  of  the  Jury,  and  to  tell  them  their 
dnty  in  regard  to  coming  to  ^  cOnclusfon  on 
the  facts  which  surround  it 

Finally,  there  is  no  doubt  that  the  Judge 
was  wrong  in  allowing  any  matter  of  pre- 
judice ftot  being  direct  evidence  of  fact 
relevant  to  the  charge  against  the  prisoner 
to  go  to  the  Jury  while  they  were  trying 
the  accused.  All  evidence  of  character  and 
previous  conduct  of  the  prisoner  ought  to 
have  been  excluded  ;  and,  if  by  accident  any 
suoh  had  come  out  in  open  Court,  then  the 
Judge  ought  mo^  distinctly  to  have  told  the 
Jury  that  they  were  carefully  to  guard 
themselves  from  betng  influenced  by  it. 
But,  unfortunately,  the  Jlidgfe  htfs  taken 
exactly  the  opposite  coiJrse.  Pe  has  not 
dnly  allowed  statements  as  to  the  prisoner's 


character  for  forgery  to  be  made  in  Court, 
but  he  has  founded  upon  it  a  portion  of  his 
charge  to  the  Jury.  He  has  in  effect  told 
the  Jury  that  they  would  not  be  right^  if 
they  allowed  their  Judgment  of  the  value 
of  the  evidence  before  them  to  be  uninfluenced 
by  a  consideration  of  the  prisoner's  previous 
chdractef  for  forgery.  And  this  is  the  mote 
unfdrtanate,  because  this  evidence  of  the 
prisoner's  previoas  character  comes  from  no 
one  but  from  the  approver. 

For  all  these  reasons  I  think  that  the 
Judge  has  nbi  eOftd<icted  the  trial  fn  the  wfty 
in  which  k  ought  to  have  been  conducted. 
He  has  not  directed  the  Jury  upon  points  with 
regard  to  which  it  was  essential  that  they 
should  receive  instructions  from  the  Judge 
in  order  to  their  coming  to  a  proper  verdict. 
He  has  allowed  matter  to  come  in  as  part 
(A  the  evidence  in  the  case,  and  has  indeed 
pressed  it  upon  their  attention,  which  ought 
to  have  been  studiously  kept  away  from 
them  altogether.  And  he  has  certainly 
misinformed  them  with  regard  to  the  ques- 
tion of  corroboration  and  the  existence  of 
corroborative  evidence  in  this  case.  I  think 
that  the  verdict  which  has  been  arrived  at 
under  the  guidance  of  a  direction  like  this 
must  be  set  aside,  and  of  course  the  sen- 
tence which  wa^  passed  thereon  quashed. 
The  prisonet  triust  be  discharged  froth 
custody. 

We  think  it  desirable  to  add,  although, 
perhaps,  it  may  be  superfluous  to  do  so,  that 
thb  decision  haa  not  the  effect  of  an  aoquit- 
tttl  so  as  to  protect  the  pittcrtier  from  beftrg 
tried  again.  At  the  same  time  we  do  not 
thhik  it  necessaty  to  order  a  new  triatl. 
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The  17th  July  1868. 


Present : 


The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Police-officer— General  exception— Arrest  with- 
out warrant  in  g:ood  faith—Sections  79  and  339, 
Penal  Code— Clause  S  Section  zoo,  Code  of 
Criminal  Procedure. 

Reference  to  the  High  Courts  under  Section 
4^^y  Code  of  Criminal  Procedure^  by  the 
Judicial  Commissioner  of  Chota  Nagpore, 

Sheo  Surun  Sahai  versus  Mohomed  Fazil 

Khan. 

The  general  exception  provided  by  Section  79  of  the 
Penal  Code  and  the  power  conferred  by  Clauses,  Section 
100,  of  the  Code  of  Criminal  Procedure,  was  held  not  to 
protect  a  police-officer  who  did  not  act  in  good  faith, 
that  is,  with  due  care  and  attention.  The  Clause  5,  Sec- 
tion 100,  Codeof  Criminal  Procedure,  refers  to  property 
which  is  proved  to  have  been  stolen,  and  not  to  anything 
which  a  police-oflScer  may  choose  to  imagine  has  been 
stolen. 

Where  a  police-o6Bcer  refused  to  let  a  person  go  home 
until  he  had  given  bail,  he  was  held  to  have  been  guilty 
of  wrongful  restraint  under  Section  339  of  the  Penal 
Code. 

Glover,  J, — It  appears  to  us  that  the 
Deputy  Magistrate  of  Palamow  was  right, 
and  that  no  cause  has  been  shown  for  this 
Court's  interference. 

No  doubt,  as  stated  by  the  Deputy  Com- 
missioner, by  Section  79,  Penal  Code,  no- 
thing is  an  offence  which  is  done  by  any 
person  who  is  justified  by  law,  or  who,  by 
reason  of  a  mistake  of  fact,  and  not  of  law, 
in  good  faith  believes  himself  to  be  justi- 
fied by  law  in  doing  it. 

And  it  is  also  true  that  by  Clause  5,  Sec- 
tion  100,  Code  of  Criminal  Procedure,  a 


police-officer  would  be  justified  in  anesting 
without  warrant  a  person  in  whose  posses- 
sion stolen  property  had  been  found. 

But  these  acts  must  be  done,  and  these 
powers  exercised,  in  good  faiths  which  is  de- 
fined by  the  Penal  Code  to  be  with  "due 
care  and  attention ;"  and  can  it  be  said  thai 
in  this  case  the  Sub-Inspector  exercised 
any  care  or  attention  at  all } 

What  are  the  facts  ?  He  sees  a  horse  tied 
up,  without  any  attempt  at  concealmem,  in 
Bookoo's  premises  ;  and  because  the  ammal 
happens  to  resemble  one  which  his  father 
had  lost  a  short  time  previously,  he  juinpi 
at  once  to  the  conclusion  that  Bookoo  lai 
either  stolen  the  horse  himself,  or  has  pur- 
chased it  from  the  thief,  and  he  compels 
Bookoo  to  account  for  his  possession  acconj- 
ingly.  He  finds  that  Bookoo  bought  the  ua- 
mal  from  one  Sheo  Surun  Sahai  ;  so  he  seods 
for  that  individual,  charges  him  with  llie 
theft,  and  compels  him  to  give  bail  for  kus 
appearance  whilst  an  investigation  is  pend- 
ing. 

The  Sub-Inspector  never  sent  for  the  sup- 
posed owner  of  the  horse,  or  took  the  trouble 
of  getting  any  credible  information  as  to 
whether  it  was  his  father's  horse  or  not.  Had 
he  done  s&,  he  would  have  found  that  that 
horse  had  already  been  found  in  another 
place  ;  but  without  waiting  for  such  informa- 
tion, and  without  making  any  funher  en- 
quiry, he  at  once  held  Sheo  Surun  to  bail  2s 
a  person  suspected  of  having  come  by  the 
animal  dishonestly. 

Clause  5,  Section  100  of  the  Procedure 
Code,  refers  to  property  which  is  proved 
to  have  been  stolen,  and  not  to  any  thing 
which  a  police-officer  piay  choose  to  im- 
agine has  been  stolen. 

With  regard  to  the  Deputy  Commissioner** 
remark  that  there  is  no  proof  that  the  Sub- 
Inspector  kept  Sheo  Surun  in  custody  at  all, 
we   observe   that  wrongful    restraint  is  by 
Section  339,  Penal  Code,  defined  to  be  a 
voluntary  obstruction  so  as  to  prevent  a  per- 
son's proceeding  in  any  direction  in  which 
that  person  has  a  right  to  proceed,  and  as 
the  Sub-Inspector  refused  to  let  Sheo  Suran 
proceed  to  his  house  until  he  had  given  bail, 
and  would,  had  he  not  given  bail,  have  ^^ 
tained   him  at  the  thanah,   it  is  clear  tlut 
he  prevented  Sheo  Surun  from  proceeding 
a  direction  (i*.  ^.,  his  own  house)  in  which 
he  had  a  right  to  proceed,  and  did,  therefore 
(not  havingf^  acted  in  good  faith),  "  wrong- 
fully restrain"  him. 
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The  aist  July  1868. 

Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobbouse, 

yudges. 

Complaint— Jurisdiction— Institution  of  criminal 
i^m-gre — Reg^istrar  under  Act  XX.  of  i8d6 — 
Procedure  in  cases  of  charge  under  Reg^tra- 
tion  Act 

Revision  0/ proceedings  in^the  case  of 
Ashanoollah  and  others^  Petitioners, 

Under  the  Code  of  Criminal  Procedure,  a  Magistrate 
has  only  jurisdiction  to  entertain  a  crinainal  charge 
either  when  a  complaint  is  made  before  him  by  a  per- 
son properly  qualified  to  complain  and  prosecute,  or 
when  he  himself  of  his  own  knowledge  and  discretion 
starts  the  proceedings  in  cases  in  which  he  has  such 
power  ffiven  him.  Where,  therefore,  a  Registrar,  under 
Act  XX.  of  is66,  transferred  a  complaint  made  before 
him  to  the  Ma^trate's  Couft,  and  afterwards  himself 
Bitting  as  Magistrate  ordered  the  matter  to  be  made 
over  to  the  police,  it  was  held  that  this  did  not  amount 
to  the  institution  of  a  criminal  charge  under  the  Cri- 
minal Procedure  Code. 

In  the  case  of  a  prosecution  under  Act  XX.  of  1S66, 
a  Magistrate  has  full  power  to  entertain  and  finally 
adjudicate  on  the  charge,  and  is  not  bound  to  commit 
to  the  Sessions;  the  words  in  Section  95  of  that  Act, 
"  all  prosecutions  under  this  Act  shall  be  instituted  be- 
fore a  person  exercising  the  power^of  a  Magistrate,'* 
being  interpreted  to  mean  that  the  whole  of  a  criminal 
trial  from  complaint  to  adjudication  shall  be  carried 
out  before  and  by  the  same  person. 

Phear,  J, — It  appears  to  me  in  this  case 
that,  if  we  accept  the  account  of  it  which 
has  been  given  by  the  Deputy  Magistrate  of 
Rungpore,  a  great  deal  of   irregularity  and 
impropriety  is  manifest  in  the  course  of  the 
proceedings.  Mr.  Perry  reports  as  follows: 
"  It    appears    the   plaintiff    Meah   Jan   had 
**  complained  before  Mr.  James  Anderson  on 
"the   I5ih  of  February  last,  praying  for  a 
"  criminal  prosecution  in  the  matter,  and  Mr. 
"  Anderson  as  Registrar  drew  up  a  rooboo- 
"  karee  consigning  the  case  to  the  Magis- 
"  trate's   Court.     Then,   afterwards,   on   the 
sgime   day,  whilst  sitting  in  Mr.   Glazier's 
Bench     as    Joint    Magistrate    in    charge, 
during  Mr.  Glazier's  absence  on  duty  in 
"  the    interior    of    the    disirict,    he    passed 
orders    for    the    police-investigation    into 
"  the    matter.     The    case   was   subsequent- 
"  ly,    on   Mr.    Glazier's   return,   made   over 
*•  for    trial    to    me    by   him    on    the    23rd 
"  of    March.     Thus  it  was    Mr.   Anderson 
embodied   in    his  officiating   capacity   the 
powers  of  a  District  Magistrate  and  Regis- 
**  trar   to   direct  the   criminal   trial    of    the 
"  case.  " 

Now,  I  think  it  is  clear  from  the  Crimi- 
nal Procedure  Code  that*a  Magistrate  has 
only  jurisdiction  to  entertain  a  criminal 
charge  upon  one  of  two  contingencies, 
namely,  either  that  the  complaint  is  made 
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before  him  by  a  person  properly  qualified 
to  complain  and  prosecute,  or  that  he  him- 
self of  his  own  knowledge  and  discretion 
starts  the  proceedings,  supposing  the  case  |o 
be  one  of  those  in  which  the  Code  gives  hiAi 
authority  to  do  so.  Now,  here  the  RegistAr 
of  the  district  might  very  well  have  acted 
the  part  of  prosecutor,  and  made  the  com- 
plaint; but  the  Sub  Registrar  of  himself 
could  not.  Consequently,  Mr.  Anderson's 
roobookaree  was  of  no  effect  either  as  a 
complaint  under  the  Procedure  Code,  or  in 
any  other  way.  It  was,  I  think  I  may 
almost  venture  to  say,  something  ap- 
proaching to  a  farce  that  Mr.  Anderson,  as 
Sub-Registrar  in  the  Registrar's  Cutcherry, 
should  draw  up  a  roobookaree  for  the  informa- 
tion of  Mr.  Anderson,  officiating  as  Joint 
Magistrate  in  the  Magistrate's  Cutcherry  ; 
but  whether  it  is  right  to  designate  this 
inefficacious  proceeding  by  this  term  or  not,  it 
is,  I  think,  certain,  even  on  the  meagre  facts 
of  the  case  which  the  record  exhibits,  that 
nothing  whatever  did  really  come  of  it. 

Mr.  Anderson,   upon    perusing    his    own 
roobookaree,    referred    the    matter    to    the 
police.     I  need  not  say  that  this  does  not  ' 
amount  to  the  institution  of  a  prosecution 
in  any  sense    under  the   Criminal    Proce- 
dure   Code.     We   are   not   concerned    with 
the  report  of  the  police  ;  but  it  appears  that, 
upon  its  being  gone  into,  the  Magistrate,  Mr. 
Glazier,  after   his   return   to  his  Cutcherr}% 
issued  a  warrant  for  the  arrest  of  the  prison- 
ers, or  a  summons  for  them  to  appear  and 
answer  some  charge,  and  then  handed  the 
matter    over    to    the    Deputy    Magistrate. 
In  truth,  we  cannot  make  out  from  the  re- 
cord very  precisely  what  happened,  but  un- 
doubtedly   the    Magistrate    seems    at    that 
time  to  have  acted  as  if  there  was  actually  a 
matter  of  complaint  before  him.     If  we  take 
literally   the  account  given  by  the   Deputy 
Magistrate  in  his  report,  it  would  seem  as  if 
there  was  in  fact  no  matter  of  complaint  at 
all   before    him.     However,    upon    looking 
closely  into  the  record,  although  we  cannot 
discover  that  there  was  any  complaint  filed 
as  by  a  private  prosecutor,  we  have  learnt 
that  there  is   a  mooktearnamah  signed  by 
Meah  Jan,  in  which  he  authorises  a  mSok- 
tear  to  appear  for  him,  and  recites  that  he  has» 
made  a  complaint  before  the  Magistrate,  and 
it  is  in  the  matter  of  that  complaint  that  he 
desires  to  be  .represented  by  the  mooktear. 
Had  it  not  been  for  this  indication  of  some- 
thing  like   a   legal   commencement  of  the 
criminal  proceedings  which  were  jcontinued 
before  the  Deputy  Magistrate,  I  should  have 
feit  myself  obliged    to  conclude  that   the 
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charge  against  the  prisoner  originated  in  the 
action  of  Mr.  Glazier  himself,  in  the  exer- 
cise of  the  powers  vested  in  him  hy  the  pro- 
tisions  of  Section  68  of  the  Criminal  Pro- 
edure  Code  ;  and,  had  this  been  the  case,  I 
siYiouId  have  considered  that  the  legality  of 
the  subsequent  proceeding  before  Mr.  Perry 
were,  under  the  circumstances  of  the  case, 
open  to  much  question.  As,  however,  the 
mookhtearnamah  to  which  1  have  referred 
is  actually  on  the  record,  and  has  been  sent- 
up  to  us  as  part  of  the  record  by  the  Joint 
Magistrate,  I  cannot  resist  the  inference  that 
there  was  a  complaint  properly  made  by 
Meah  Jan  either  before  the  Deputy  Magis- 
trate or  the  Magistrate  himself,  which  could 
form  a  proper  foundation  for  these  proceed- 
ings. If  there  were  not,  there  would  be  no 
meaning  in  the  mookhtearnamah  itself. 
And  further,  as  the  Deputy  Magistrate  in 
his  report  speaks  of  Meah  Jan  as  plaintiff,  by 
which  word  I  suppose  he  means  prosecutor, 
1  feel  obliged  to  assume  that  there  really 
was  something  in  the  shape  of  a  legitimate 
initiation  of  a  prosecution  before  the  one 
Magistrate  or  the  other.  This  being  so,  I 
come  indirectly  by  process  of  reasoning  only, 
unaided  by  any  express  statement  on  the 
record,  to  the  conclusion  that  the  criminal 
proceedings  in  this  case  were  properly  in- 
stituted ;  and  there  can  be,  I  think,  no  doubt 
that,  after  the  point  of  time  when  the  pri- 
soner under  a  warrant  or  summons  appeared 
before  the  Deputy  Magistrate  to  answer 
the  charge,  every  thing  was  regular  and 
unimpeachable.  I  regret  very  much  that  a 
want  of  attention  to  the  provisions  of  the 
Criminal  Procedure  Code  should  have  left 
in  this  case  so  much  opening  for  the  prisoner 
to  contend  that  the  earlier  conduct  of  the 
prosecution  was  irregular  and  informal  to 
the  extent  of  rendering  the  whole  proceedings 
void  for  want  of  jurisdiction.  I  have  given 
my  reasons  for  thinking  that  that  contention 
cannot  even  in  the  imperfect  state  of  the 
record  be  supported. 

The  prisoners'  pleader  has  further  argued 
that,  even  supposing  the  prosecution  was 
rightly  instituted  before  the  Magistrate  or 
thS  Deputy  Magistrate,  still  that  this  was  a 
«  case  in  which  the  Magistrate  had  no  power 
to  proceed  to  a  conviction,  and  that  he  ought, 
instead  of  so  doing,  to  have  committed  the 
accused  for  trial  to  the  Sessions.  In  support 
of  this  position  he  has  pointed  to  the  univer- 
sale practice  of  Magistrates  in  this  respect,  to 
the  provisions  of  the  Criminal  Procedure 
Code  in  analogous  cases  of  personation,  and 
to  the  inadequacy  of  the  Magistrate's  powers 
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relative  to  inflicting  the  full  amount  of 
punishment  given  by  Section  94  of  Act  XX. 
of  1 866 ;  and  on  these  grounds  he  has  asked  as 
to  infer  that  the  words  *'  as  to  the  instituticm 
of  prosecutions"  in  Seciion  95  of  Act  XX.  of 
1866  do  not  authorize  the  Magistrate  to 
finally  hear  and  determine  the  matter  of  the 
charge. 

I  think  this  argument  is  not   subsianiiaL 
It  seems  to  me  that  the  word  **  prosecution," 
as   used    by   the   Legislature   in  this  place, 
means  the  entire  proceedings  in  trial  of  a 
person  who  is  accused  of  a  criminal  charge. 
It   is,    ii\  short,   employed   to   designate  1 
criminal  trial  with  all  its  proceedings  frora 
beginning  to  end,  and  this  contradistincikm 
appears  in  many  places,  both  of  the  Penal    J 
Code  and  the  Criminal  Procedure  Code.    I 
will  refer  to  Section  205  of  the  Penal  Code 
as  an  instance.     Now,  when  the  Legislature 
enacts  that  a  suit  of  the  specified  character 
shall  be  instituted  in  a  particular  Court,  far 
in  the  Principal  Sudder  Ameen*s  Court,  it  is 
undoubtedlv  taken  to  mean  that  the  suit  shall 
be  tried  out  in  that  Court.     So  it  seems  to 
me   here   that  the  natural  meaning  of  ilie 
words  in  Section  9s  of  Act  XX.  of  18^. 
namely,    "  all    prosecutions   under   this  Act 
shall  be  instituted  before  a  person  exercis- 
ing the  powers  of  a  Magistrate,"  <&c.,  is  thit 
the  whole  of  the  criminal  trial  from  com-  , 

1 

plaint  to  adjudication  on  the  charge  shall  be  ' 
carried    out    before    and    by    that    person. 
There  is  not  in  this  or  in  any  subsequent 
Act  any  limitation  put  upon  the  oi>eration 
of   these   words,   and   the  limitation  of  the  jj 
Magistrate's  jurisdiction  as  to  trial,  which  is  j 
given  by  the  Criminal  Procedure  Code,  a;»-  ' 
plies  only  to  the  particular  offences  therein 
mentioned ;  and  consequently  does  not  in-  ' 
"chide  within  its  scope  the  offence  in  qaestioc  , 
which  was  first  created  by  Act  XX.  of  1S66.  | 
I  think,  therefore,  that  the  Deputy   Mlgts-  ■ 
tratc  had  full  power  under  the  provisions  : 
of  Section  95  of  Act  XX.  of  1866  to  entenain> 
and  to  finally  adjudicate  on  the  charge  made 
against   the    prisoners   in  the  present  case. 
The  sentence  passed  by  him  did  not  exceed   I 
in   amount  of  punishment   that  which  the 
ordinary  powers  of  a  Subordinate  Magistraie 
of  the  ^rst  class  authorises  him  to  pass,  asd 
therefore  it  is  not  neces&iry  to  decide  whether 
Act  XX.  of  1866  would  enable  him  to  go 
beyond  that  limit,  in  cases  to  which  Sccioo 
94  of  that  Act  applies. 

On  the  whol^  I  am  of  opinion  that  this 
applicaiic*!  should  be  rejected. 

Hobkouse,  y. — I   agree  in   rejecting  this 
application. 
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The  25th  July  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Antedating^  a  document— Forg^ery — License-tax 
— Section  463  and  Clausex,  Section  464,  Penal 
Code. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Sookmoy  Ghose. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  0/  Jessore,  on  a  charge 
of  abetment  of  forgery. 

Where  a  prisoner,  who  appealed  to  the  Commissioner 
from  an  order  of  an  Assessor  under  Act  XXI.  of  1S67, 
filed  stamp*paper  for  a  copy  of  the  Assessor's  decision 
after  the  period  of  appeal  had  elapsed,  but  on  appeal 
averred  that  he  filed  the  stamp-paper  before  the  time  for 
appealing  had  elapsed,  and  fraudulently  obtained  a  cer- 
tificate to  that  effect  which  was  antedated,  it  was  held 
that  he  was  guilty  of  having-  abetted  the  commission  of 
forgery  of  a  document  within  Section  463  and  Clause  i. 
Section  464  of  the  Penal  Code. 

The  evidence  of  a  prisoner  taken  by  a  Collector  cannot 
be  used  ag^ainst  him  on  his  trial  before  a  Magistrate. 

Lochy  J. — The  facts  of  the  case  are  shortly 
as  follow : — 

The  prisoner  was  the  agent  of  Rajah  Buroda 
Kant  Roy,  who  was  required  to  take  out  a 
license  under  the  provisions  of  Act  XXL  of 
1867.  He  appealed  to  the  Assessor,  Baboo 
Hunnul  Coomar  Ghose,  who  rejected  the 
application  on  the  loth  September  1867,  on 
the  ground  that,  as  it  related  to  two  different 
kinds  of  property,  separate  petitions  of  appeal 
should  be  preferred.  On  the  29th  Septem- 
ber, application  was  made  by  the  prisoner 
for  a  copy  of  this  order  to  enable  him  to  file 
an  appeal  before  the  Commissioner.  He  was 
directed  to  file  the  proper  stamp-paper  ;  and, 
on  his  doing  so  on  the  next  day,  the  25th 
September,  a  copy  was  supplied  to  him  on 
the  26th  idem.  The  result  of  his  appeal  to  the 
Commissioner  was  that  the  order  of  the  As- 


sessor was  reversed,  and  the  Commissioner 
held  that  the  appeal  was  in  time,  allowance 
being  made  for  the  time  required  to  take  a 
copy  of  the  order  appealed  against.  When  thft 
papers  were  received  back  by  the  Assessor, 
he  informed  the  Commissioner  that  the 
application  for  a  copy  of  his  order  had  not 
been  made  till  the  25th,  by  which  date  the 
period  of  appeal  from  his  order  of  the  loth 
had  expired  ;  and  that  the  date  (22nd  Septem- 
ber) on  which  the  stamp  for  a  copy  of  his  order 
of  loth  September  was  said  to  have  been  put 
in,  and  endorsed  on  the  back  of  the  copy  sub- 
mitted with  the  appeal  to  the  Commissioner, 
was  erroneous,  for  the  stamp-paper  had  not 
been  deposited  till  the  25th  idem.  The  Com- 
missioner (/.  e.,  the  Collector  of  Jessore)  sent 
for  the  prisoner  and  examined  him,  and  he  then 
admitted  that  he  had  put  in  the  stamp-papers 
marked  A  and  B  with  four  other  pieces  of 
stamp-paper  atTaragunge,  where  the  Assessor 
was  holding  his  Cutcherry,  on  the  25th  Sep- 
tember. The  result  of  the  inquiry  was  that 
the  prisoner  Sookmoy  was  made  over  to 
the  Magistrate  for  committal  to  the  Sessions, 
and  he  and  one  Oopendro  Lall,  an  officer  on 
the  Assessor's  establishment,  who  wrote  the 
endorsements  on  the  stamp-paper  A,  were 
committed  for  trial.  Oopendro  Lall  was  ac- 
quitted, but  Sookmoy  was  convicted  under 
Sections  466  and  114  of  the  Indian  Penal 
Code,  and  sentenced  to  rigorous  imprisonment 

for  three  years. 
The  stamp-paper  A  is  a  copy  of  the  order 

of  the  Assessor  passed  on  the  10th  Septem- 
ber 1867.  On  the  back  are  two  notes.  The 
first  is  to  the  following  effect:  "This  day, 
"  for  the  purpose  of  taking  a  copy,  petitioner 
''  deposited  the  papers,  22nd  September 
"  1867;"  and  the  second  is: "This  day,  the* 
"  copy  being  read  has  been  made  over  to  the 
"  petitioner's  mooktear,  26th  September 
"  1 867."  The  stamp-paper  was  purchased  on 
20th  September  1867  (5lh  Assin  1274).  The 
stamp-paper  marked  B  is  the  application  for 
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the  copy,  Ac.  It  bears  an  order  on  the  back, 
dated  25th  September  1867,  directing  a  copy 
to  be  given.  It  also  was  purchased  on  the 
2|)th  September  (5th  Assin  1274),  and  the 
pitition  bears  the  same  date. 

•The  evidence  of  the  Assessor  (and  his  is 
the  most  important  and  direct  against  the 
prisoner)  is,  that,  after  passing  his  order  of 
the  loth  September  1867  at  Nuggur  Chup- 
prail,  he  proceeded  to  Tarajgunge,  where  the 
prisoner  came  to  him  on  the  24th,  and, 
having  learnt  from  him  that  the  period  of 
appeal  had  expired,  asked  for  a  copy  of  the 
order.  The  Assessor  told  him  to  put  in  the 
stamp  for  the  copy  A,  which  he  did  on  the 
25th,  with  his  application  B,  and  received  it 
OB  the  same  day.  If  this  evidence  is  true,  it 
is  clear  that  the  defendant's  allegation  that 
the  stamp-paper  for  the  copy  was  put  in  on 
22nd  September  is  untrue,  and  that  the  en- 
dorsement to  the  effect  that  it  was  put  in  on 
that  date  is  also  untrue.  Looking  at  the  two 
endorsements,  dated  22nd  and  26th  Septem- 
ber, there  can  be  little  doubt  that  they  were 
written  at  the  same  time  and  by  the  same 
hand,  and  the  party  who  made  both  endorse- 
ments was  Oopendro  Lall,  who  has  been 
acquitted. 

The  prisoner  has  been  convicted  of  having 
abetted  the  commission  of  forgery  of  a  cer- 
tificate purporting  to  be  made  by  a  public 
servant  in  his  official  capacity,  and  in  his 
finding  the  Sessions  Judge  says  that  it  was 
made  for  the  purpose  of  supporting  a  claim 
to  get  the  Rajah's  tax  reduced. 

The  objections  taken  in  appeal  are,y?rj/,  of 
law,  and,  second,  of  fact — that  the  evidence 
is  insufficient  to  support  the  charge.  First,  it 
is  urged  that  the  offence,  if  offence  there  be, 
does  not  amount  to  forgery.  Looking,  how- 
ever, to  the  latter  part  of  Section  464,  Clause 
I,  the  offence  of  antedating  a  document,  if 
attended  with  the  accompanying  circum- 
stances described  in  that  and  the  preceding 
Section,  does  amount  to  forgery.  Forgery  is 
described  in  Section  463  of  the  Indian  Penal 
Code  to  be  the  making  a  false  document 
with  intent  to  cause  damage  or  injury  to  the 
public  or  to  any  person  to  support  any  claim 
or  title,  &c.,  Ac. ;  and  Section  464  defines 
what  it  is  to  make  a  false  document.  Who- 
jjver  dishonestly  or  fraudulently  makes  a  docu- 
ment with  the  intention  of  causing  it  to  be 
believed  that  such  document  was  made  at  a 
time  at  which  he  knows  that  it  was  not  made, 
is  said  to  make  a  false  document.  Now,  as 
the  document  (and  the  endorsement  is  ad- 
mitted to  be  a  document)  purports  to  have 
been  made  on  the  22nd  September,  if,  as 


shewn  by  the  evidence,  it  was  not  made  ti 
the  25th  of  that  month,  the  offence  of  mak- 
ing a  false  dociiment  has  been  committed, 
provided  it  be  also  shewn  that  it  was  dis- 
honestly or  fraudulently  ^nade  with  the 
intention  of  causing  it  to  be  believed  that  it 
was  made ;  and  the  offence  of  forgery  has 
been  committed  if  it  be  shewn  that  the  fabe 
document  was  made  with  the  intent  meo- 
tioned  in  Section  463,  or,  as  the  Judge  has 
found,  with  the  intent  to  support  a  cisdm. 

We  think  there  can  be  no  doubt  thai  the 
document  was  made  to  support  a  claim,  wu, 
a  right  to  be  heard  in  appeal,  in  order  to  get 
rid  of  or  to  have  reduced  the  amount  of  the 
license-tax  imposed  on  the  prisoner's  mas- 
ter, Rajah  Buroda  Kant  Roy.  TheOj  as  to  its 
being  made  dishonestly  or  fraudulently  mus 
depend  on  the  credibility  of  the  evidence  of 
the  witnesses  to  the  fact.  If  their  evidendb 
is  believed,  there  can  be  no  doubt  that,  if  not 
made  dishonestly  according  to  the  definition 
given  of  that  term  in  the  2nd  Chapter  of 
the  Penal  Code,  yet  it  was  made  fraudulent- 
ly, i.  €.,  with  the  intent  to  deceive ;  it  was 
made  with  the  intent  to  deceive  the  Commis- 
sioner into  a  belief  that  the  appeal  was  filed 
within  time,  allowing  for  the  period  required 
for  taking  a  copy  of  the  order.  If,  then,  the 
evidence  for  the  prosecution  is  believed,  it  is 
clear  that  the  document  was  antedated ;  that 
it  was  done  with  a  fraudulent  intent  to  cause 
it  to  be  believed  that  it  was  made  at  a  time 
at  which  it  was  not  made ;  that  it  was  done 
with  the  knowledge  of  the  prisoner,  and  it 
was  made  with  the  intent  of  supporting  a 
claim. 

Another  objection  on  a  point  of  law  is 
raised,  viz.,  that  the  Collector  proceeded  is 
if  he  were  a  Magistrate  and  competent  to 
examine  the  prisoner,  and  the  Sesstons 
Judge,  looking  at  the  proceedings  in  that 
light,  has  considered  himself  entitled  to  nftke 
use  of  his  answer  before  the  Collector  as  if 
it  had  been  a  defence  made  by  a  prisoner 
before  a  Magistrate  ;  whereas  it  cannot  take 
a  higher  position  than  that  of  a  contention 
before  a  police-officer,  and  cannot  be  admit- 
ted as  evidence.  We  think  the  contention 
of  the  learned  Counsel  is  right,  that  ant 
examination  of  the  prisoner  by  the  Collectof 
cannot  be  used  against  him  at  the  trial. 

Then,  as  regards  the  direct  evidence,  •   * 

«        «         «        »         »        •        « 

»         «         •         »         «        •        • 

Under  this  vioiv  of  the  evidence,  I  wooU 
reject  the  appeal. 

Glover,  J, — 1  am  of  the  same  opinion. 
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Tbe  a7ifi  July  1868. 

Present: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Criminal  Misappropriatioii— Section  403, 

Penal  Code. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Abdool. 

Committed  by  the  MqgistraUy  and  tried  by 
the  Sessions  Judge  of  Tipper  ah,  on  a  charge 
of.  dishonest  misappropriation  of  move- 
able property. 

To  bring  a  prisoner  within  Section  403  of  the  Penal 
Codej  there  must  he  actual  conversion  of  the  thing 
appropris^ted  to  the  prisoner's  own  use.  Where,  .there- 
fore>  the  a^Qcused  found  a  thing,  and  merely  retained 
it  in  his  possession,  he  was  acquitted  of  criminal  mis- 
appropriation under  the  Section  referred  to. 

Glover,  J, — I  have  strong  doubts  as 
to  the  legality  of  this  conviction. 

If  tiie  evidence  for  the  prosecution  be 
admitted  to  be  trustworthy  so  far  as  regards 
the  finding  of  the  bond  in  the  prisoner's 
house,  I  do  not  see  that  this  would  be 
enough  for  a  conviction  under  Section  403 
of  the  Penal  Code. 

In  the  first  place,  as  the  bond  is  said  to 
have  been  paid,  I  doubt  whether  the  paper 
on  which  the  engagement  was  written,  and 
which  is  now  valueless,  can  be  said  to  be 
"moveable  property''  a^all  in  the  sense  of 
the  Section ;  and,  secondly,  if  it  be  ao  con- 


sidered, I  doubt  whe^h^  there  h^s  bee^  apy 
conversion  of  it  to  the  prisoner's  own  u^. 

As  the  Sessions  Judge,  in  concurrence 
^ith  the  Assessors,  has  acquitted  the  pri- 
sioner  of  the  charges  brought  under  Sections 
391  and  412  of  the  Penal  Code,  the  prisoner 
is  now  entitled  to  the  position  of  a  person 
finding  an  article  of  moveable  property,  and 
retaining  it  in  his  possession  without  making 
finy  efiFort  to  discover  the  owner ;  and  does 
that  position  make  him  guilty  of  misappro- 
priation } 

All  the  illustrations  to  the  Sections  ceier 
|to  cases  where  ^he  possession,  at  first  lawful, 
ihas  been  made  unlawful  by  the  finder's  con- 
verting the  property  to  his  own  use,  and  not 
to  cases  where  the  utmost  he  has  done  has 
been  to  retain  the  property  by  him. 

It  appears  to  me  that  there  must  be  an 
,actual  conversion  to  bring  a  case  under 
Section  403,  and  that  as  there  was  no  con- 
iversion  in  this  case,  the  prisoner  was  not 
jguilty  of  dishone^  misappropriatioQ,  and 
{Should  therefore  have  been  acquitted. 

I  would  acquit  him  now. 

Loch,  J, — It  appears  to  me  that  this  con- 
viction of  misappropriation  cannot  stand. 
,A  box  and  two  bQ04;|s  were  found  in  the 
iprisoner's  .ho\ise,  who  was  sent  in  (o  the 
iMagistrate  charged  with  the  offence  of 
dacoity.  The  Sessions  Judge,  concurring 
with  the  Asse^aprs,  finds  the  j>fis<)f^er  not 
guilty  of  dacoity  or  of  halving  stolen  pro- 
perty acquired  by  da9piQr  in. his  possession, 
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but  guilty  on  an  amended  charge  drawn 
up  by  the  Judge  himself,  viz,^  misappropria- 
tion! 

Tbe  prisoner  persistently  denies  that  the 
properly  was  found  in  his  house,  but  the  evi- 
dence to  the  finding  it  there  is,  in  the  Sessions 
Judge's  opinion,  sufficient.  If  so,  how  did  it 
come  there?  Some  of  the  witnesses  say 
that,  when  the  property  was  discovered,  the 
prisoner  told  the  police  that  he  had  pick- 
ed up  the  bonds  at  the  ferry-ghilt.  The 
complainant  deposes  that  these  were  robbed 
at  the  time  of  the  dacoity  from  his  house, 
though  he  made  no  mention  of  them  in  the 
list  of  property  robbed  which  he  gave  to 
the  police.  Admitting  the  prisoner's  state- 
ment to  the  police  to  be  true,  yet  there 
is  nothing  to  show  that  he  had  misappro- 
priated the  property.  He  had  certainly 
picked  up  the  papers,  and  they  had  appa- 
rently lain  in  his  house  without  any  effort 
on  his  part  to  find  out  the  owner ;  but  he  had 
made  no  attempt  to  realise  the  amount  of 
the  bond,  or  done  any  act  which  might  be 
construed  into  a  conversion  of  the  property 
to  his  own  use.  I  concur  in  acquitting  the 
prisoner. 


The  4th  August  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 
*  Judges, 

Procedure — S»«nction  to  prosecution— Section 
t69»  Cod«  of  Criminal  Procedure. 

Reference  to  the  High  Court  by  the  Sessions 

Judge  of  Gya. 


The   Queen   versus  Woodurnul  Singh  and 

Gungoo  Singh. 

Where  the  sanction  to  a  prosecution  accorded  under 
Section  169,  Code  of  Criminal  Procedure,  extended  ooljr 
to  one  of  the  persons  charged,  the  High  Court  quashed 
the  commitment,  and  directed  the  discharge  of  dtt 
persons  to  whom  the  sanction  did  not  apply. 

Case, — I  HAVE  the  honor  to  forward  the 
record  of  this  case,  and  request  that,  as 
regards  the  prisoner  Woodurnul  Singh, 
the  commitment  may  be  cancelled.  The 
grounds  of  this  application  are  briefly 
these.  The  prisoner  Gungoo  Singh  made 
OL  complaint  before  the  Magistrate,  charging 
one  Gugadhur  Singh  and  others  with  bav- 
ing  plundered  a  large  quantity  of  grain 
belonging  to  Woodurnul  Singh,  the  emplojer 
of  Gungoo  Singh.  The  case  was  referred 
for  disposal  to  a  Deputy  Magistrate,  who 
pronounced  the  charge  to  be  false,  dismissed 
it,  and  accorded  sanction  under  Section  169, 
Criminal  Procedure  Code,  to  the  parties 
against  whom  it  was  brought  to  prosecate 
the  complainant  Gungoo  Singh  under  Sec- 
tion 211,  Indian  Penal  Code;  but  it  does  not 
appear  from  the  record  that  similar  sanction 
was  ever  granted  in  th^case  of  Woodurnul 
Singh,  and  therefore,  in  my  opinion,  the 
commitment  of  this  person  was  irregular, 
and  should  be  cancelled. 

Judgment  of  the  High  Court, 

Hobhouse,  J.—V^k  think  that  the  Judge 
is  right  in  this  case,  and  we  direct  that  the 
commitment  in  queslkon  be  quashed,  and  that 
the  accused  be  discharged  from  custody. 


•  Misprint  in  OrigineLl  Edition.   ' 


i868.] 


Criminal 


THE    WEEKLY    REPORTER. 


Rulings. 


'«5 


The  4ih  August  1868. 


Present : 


The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

» 

Procedure— Court  of  Session— Commitment- 
Discretion— Preliminary  enquiry— Cross-exa- 
mination by  accused— Examination  of  accused 
—Sections  226  and  435t  Code  of  Criminal 
Procedure. 

Criminal  Appellate  Jurisdiction. 

Queen   versus  Shama    Sunker    Biswas   and 
Shama  Churn  Bose. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore,  on 
a  charge  of  abetment  of  attempt  at  for- 

g^ry^  , 

The  power  of  commitment  given  to  a  Court  of  Ses- 
sion by  Section  435,  Code  of  Criminal  Procedure,  must 
be  exercised  judicially  upon  the  evidence  before  the  Court, 
and  such  Court  ought  not  to  order  a  commitment  unless 
the  evidence  appear  to  it  sufficient  for  a  conviction 
within  the  terms  of  Section  226. 

Where  such  discretion  has  been  exercised,  the  High 
Court  cannot  enquire  into  the  evidence,  to  see  if  it 
justifies  the  exercise  of  the  discretion. 

An  accused  should  be  allowed,  at  preliminary  enquiries 
before  a  Magistrate,  to  cross-examine  the  witnesses ; 
but  whether  the  accused  himself  shall  be  examined 
upon  the  matter  of  the  charge  by  the  Magistrate,  is 
left  entirely  to  the  discretion  of  the  Magistrate,  and  such 
discretion  should  not  be  exercised  when  the  Magistrate 
thinks  that  the  evidence  for  the  prosecution  does  not 
disclose  any  proper  subject  of  criminal  charge  against 
the  prisoner. 

Phear,  J. —^'R  think  that  we  ought  not 
to  send  for  the  record  in  this  case.  We  are 
of  opinion  that  the  power  which  is  given  to 
the  Court  of  Session  by  Section  435  of  the 
Criminal  Procedure  Code,  to  order  the  com- 
mitment of  anv  accused  persons  who  may 
have  been  discharged  by  the  Magistrate, 
must  be  exercised  judicially  upon  the  evi- 
dence before  ihe  Court  ;  that»is,  generally 
upoti  the  depositions  which  the  Magistrate 
himself  has  taken  and  sent  up,  and  the  Court 


of  Session  ought  not  to  order  such  a  com- 
mitment, unless  that  evidence  appears  to  it 
to  be  sufficient  for  the  conviction  of  the 
accused  within  the  terms  of  Section  t226, 
which  prescribe  the  conditions  upon  which  • 
the  Magistrate  is  to  commit.  But  it  appears 
to  us,  upon  the  order  of  the  Sessions  Judge 
as  it  has  been  read  to  us  from  an  official 
copy,  that  the  Judge  has  exercised  the 
judicial  discretion  to  which  we  refer,  and 
that  he  has  found  in  his  order  of  commit- 
ment that  the  evidence  before  him  is  suffi- 
cient to  make  out  a  primd  facie  case.  That 
being  so,  we  think  that  we  have  no  author- 
ity to  interfere  and  to  enquire  whether  or 
not  the  evidence  justifies  the  exercise  of  dis- 
cretion which  the  Judge  has  made.  Con- 
sequently, we  are  of  opinion  that  we  cannot, 
upon  the  case  made  by  the  accused's  CQunsel, 
interfere  with  the  commitment  by  the  Judge, 
and  that  the  trial  must  take  its  course. 

But,  while  saying  this,  we  wish  also  to 
remark  that  it  has.  been  made  to  appear  to 
us  from  the  copy  of  the  order  of  the  Judge 
that  some  of  the  instructions  which  he  has 
in  that  order  sent  to  the  Joint  Magistrate 
are  erroneous.  If,  as  that  copy  seems  to  con- 
vey, he  directed  the  Joint  Magistrate  that  he 
was  wrong  in  allowing  the  accused  to  cross- 
examine  the  witnesses  who  were  giving 
evidence  against  him  on  the  matter  of  com- 
plaint, we  think  that  he  was  decidedly  wrong. 
It  is  not  only  accordant  with  the  spirit  of 
the  Criminal  Procedure  Code  that  the  ac- 
cused should  be  allowed  even  at  preliminary 
enquiries  before  the  Magistrate  to  protect 
himself  by  cross-examination  of  the  witnesses, 
but  by  the  very  express  letter  of  the  Statute 
it  is  enacted  that  he  may  do  so.  We  feel 
sure  that  the  Judge's  words  in  this  point  must 
have  been  misrepresented  to  us. 

Again,  if  the  Judge  did,  as  the  copy  of  his 
order  seems  also  to  make  out,  censure  the 
Joint  Magistrate  for  not  having  examined 
the  accused  himself  upon  the  matter  of  the 
charge,  we  think  that  he  is  wrong  on  this 
also  ;  for  it  is  in  our  opinion  quite  a  matter  of 
discretion  for  the  Magistrate  himself  to 
judge  whether,  during  the  enquiry  befoie  him, 
it  is  right  and  proper  that  the  accused 
should  be  examined  or  not.  and  we  agree 
with  the  learned  Counsel  who  has  appeared 
here  on  behalf  of  the  accused  in  the  ex- 
pression of  opinion  that  it  is  very  unde- 
sirable that  the  accused  should  be  examined 
by  the  Magistrate  under  the  power  which 
he  no  doubt  possesses  for  that  purpose  when 
the  Magistrate  is  satisfied  that  the  evidence 
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adduced  by  the  prosecution  does  not  dis- 
close any  proper  subject  of  criminal  charge 
against  him. 

onder  these  circumstances,  we  reject  the 
petifion  which  has  been  presented  to  us ; 
but  we  direct  that  a  copy  of  the  remarks 
which  this  Court  has  made  be  sent  down  to 
the  Sessions  Judge. 


The  7th  August  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

judges, 

Mnrder^Ezception  z,  Section  300^  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Huri  Giree. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Cuttacky  on  a  charge 
of  tulpable  homicide. 

To  give  an  accused  the  benefit  of  Exception  1,  Section 
300  of  the  Penal  Code,  it  oug^ht  to  be  fchewn  distinctly, 
not  only  that  the  act  was  done  under  the  influence  of 
some  feeling  which  took  away  from  the  person  doing-  it 
all  control  over  his  action,  but  that  that  feeling  had  an 
adequate  cause. 

Glover y  J, — We  see  no  reason  whatever 
to  interfere  in  the  prisoner's  favor,  and  his 
appeal  is  rejected.  Indeed,  we  are  very 
decidedly  of  opinion  that,  on  the  evidence, 
the  prisoner  should  have  be^n  tohvicted  of 
murder. 

The  Sessions  Judge  has  found  that  the 
prisoi^r  killed  the  deceased  with  a  sword, 
and  that  he  (the  prisoner)  was  not  at  the 
time  acting  in  defence  of  either  life  or  pro- 
perty. 

But  he  has  considered  his  case  to  come 
within  Exception  i,  Section  300  of  the 
Indian  Penal  Code,  on  the  ground  of  grave 
l^nd  sudden  provocation, 


No  doubt,  the  question  whether  such  pro- 
vocation was  sufficient  to  take  the  case  out 
of  the  purview  of  Section  300  was  a  qoes- 
tion  of  fact. 

But  the  Sessions  Judge  has  not  given  any 
tangible  reasons  for  giving  the  prisoner  the 
benefit  of  the  exception.  He  thinks  that 
the  distraint  was  probably  carried  oat  with- 
out exact  warrant  of  law,  but  how  or  m 
what  point  he  does  not  say.  He  does  not 
believe  that  the  prisoner's  field  was  plundered, 
although  he  thinks  that  some  damage  mar 
have  been  done  :  in  short,  he  gives  the  pri- 
soner the  benefit  of  various  possibilities,  the 
existence  of  which  has  only  been  surmised. 

This  does  not  seem  to  us  the  correct  way 
of  treating  the  case.  To  give  an  accused 
person  the  benefit  of  Exception  i,  it  ought 
to  be  shewn  distinctly,  not  only  that  the  act 
was  done  under  the  influence  of  some  feel- 
ing which  took  away  from  the  person  doinf 
it  all  control  over  his  actions,  but  that  that 
feeling  had  an  adequate  cause. 

Now,  taking  the  case  in  the  most  favor- 
able light  for  the  prisoner,  we  cannot  find 
any  thing  that  satisfies  these  conditions. 
It  is  clear  that  the  prisoner  was  not  taken 
unawares  as  to  what  was  likely  to  happen,  boc 
had  placed  his  sword  in  readiness  for  the 
emergency.  However  indignant  he  may 
have  been  at  the  wrong  he  supposed  to  have 
been  done  to  him,  it  seems  impossible  to  sly 
that  the  provocation  he  received  was  of  such 
a  nature  as  would  take  away  from  him  all 
power  of  self-control ;  in  any  case  the  pro^x>- 
cation  was  certainly  not  sudden. 

As  the  Judge  and  Assessors  have  found 
on  the  evidence  that  the  prisoner  is  not 
guilty  of  murder,  and  have  acquitted  hhn  there- 
of, this  Court  cannot  interfere,  no  question 
of  law  being  involved  ;  but  we  think  it 
right  to  express  oitr  dissent  from  that  find- 
ing,  and  to  say  that,  in  our  opinion,  it  was 
not  justified  by  the  evidence. 
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The  13th  August  1868. 

^     Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Procedure— Public  nuisance— Magistrate's  duty 
— Section  308,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 

434  9f  ^^^  ^^^^  0/  Criminal  Procedure^ 
bv  the  Sessions  Judge  of  Beerhhoom. 

Case  <2/^Bistoo  Chunder  Chuckerbutty. 

Hbld,  that  a  Magistrate  cannot  proceed  to  pass  an 
order  for  the  removal  of  a  nuisance,  under  Section  308 
of  the  Code  of  Criminal  Procedure,  without  callingc  on 
the  party  to  show  cause  why  the  order  should  not  be 
passed  against  him,  and  without  hearing  the  objections, 
even  if  they  are  filed  after  the  time  fixed  for  their  pre- 
sentation, but  before  he  takes  up  the  case. 

A  Magistrate's  power  to  fill  up  a  tank  is,  by  Section 
30S,  limited  to  having  it  fenced  in ;  but,  where  the  tank 
is  proved  to  be  injurious  to  the  community,  he  may, 
under  that  Section,  treat  it  as  a  public  nuisance,  and 
cause  it  to  be  filled  up. 

Glover,  J. — It  appears  to  me  that  the 
Magistrate's  order  in  this  case  must  be  set 
aside  without  going  into  the  merits  of  it,  on 
the  ground  that  the  proprietor  of  the  tank 
had  no  proper  opportunity  given  him  of  pre- 
ferring his  objections  to  the  Magistrate's 
order.  That  order  was  passed  on  the  2nd  of 
May,  and  directed  the  petitioner  to  show 
cause  within  six  days.  It  did  not  reach  the 
petitioner's  hands,  however,  till  the  9th  of 
the  month.  On  the  19th  the  petitioner 
came  forward  and  filed  his  objections.  On 
the  23rd,  the  Magistrate,  without  taking  any 
notice  of  the  petition,  treated  the  matter  as 
an  "  ex-parte  one'*  in  which  no  cause  had 
been  shown  within  [the  time  allowed,  and 
passed  an  order  for  filling  up  the  tank. 

I  think  that  the  Magisftate  w|is  not  justi- 
fied in  treating  the  case  in  this  way.    To 
VoLX. 


call  upon  the  petitioner  to  show  cause  and 
then  to  refuse  to  hear  him,  because  the  peti- 
tion of  objection  was  not  filed  within  the 
time  fixed,  although  the  case  itself  was  n!>t 
disposed  of  for  some  10  days  after,  and  U- 
though  the  delay  was  not  attributable  to  the 
petitioner's  negligence,  but  to  the  fault  of  the 
Court  officer,  was  to  defeat  the  object  of 
the  law,  and  practically  to  deny  justice  by 
refusing  to  hear  both  sides  of  the  question. 

The  Sessions  Judge,  however,  appears  to 
be  mistaken  in  his  application  of  Section  308, 
Criminal  Procedure  Code,  to  this  case.  In 
the  case  of  a  tank  considered  merely  as  a 
reservoir  of  water,  the  Magistrate's  powers 
under  that  Section  no  doubt  extend  only  to 
having  the  tank  fenced  in,  the  object 
being  to  prevent  accidents  ;  but  in  the  present 
case  the  tank  was  described  as  a  half-dry 
excavation  into  which  the  town  people  were 
in  the  habit  of  throwing  rubbish,  and  that  it 
had  from  this  cause  become  a  public  nuisance 
injurious  to  the  health  and  comfort  of  the 
community.  In  fact,  it  was  no  longer  a  tank 
in  the  ordinary  acceptation  of  the  word,  but 
a  pestering  rubbish  hole.  There  can  be  no 
doubt,  I  think,  that,  if  this  were  proved,  and 
no  cause  shewn  by  the  other  side,  the 
Magistrate  would  have  been  justified  in 
treating  the  case  as  one  of  public  nuisance, 
^nd  in  causing  the  tank  to  be  filled  up,  if 
that  were  the  only  way  of  suppressing  the 
nuisance.  To  fence  in  such  an  excavation, 
and  to  stop  there,  would  be  to  make  a' 
dead  letter  of  Section  308,  and  to  take  away 
from  the  community  a  relief  which  the  law 
gives  them. 

Loch,  y. — I  concur  with  my  colleague  in 

thinking  that  the  order  passed  by  the  Mkgis- 
rate  should  be  quashed,  and  that  the  peti- 
tioner should  be  allowed  to  show  cause  why 
the  tank  or  hole  should  not  be  filled  up. 
The  attention  of  the  Magistrate  should  be 
called  to  the  wording  of  Section  308,  Crimi- 
nal Procedure  Code. 
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satisfactory,  and  that  there  is  no  need  for 
any  order  under  Section  434. 

^  Loch  J  y. — I  concur  in  the  view  taken  by 
m^  colleague  that  no  cause  of  complaint  was 
made  out  by  the  complainant  in  his  state- 
ment to  the  Magistrate,  and  that  the  case 
does  not  call  for  the  interference  of  this 
Court. 


The  24th  August  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover. 

Judges, 

Special  Law— Punishment— Fine— Subordinate 
Magistrate  of  the  first  class. 

Reference  to  the  High  Court,  under  Section 
434i  Code  of  Criminal  Procedure^  by  the 
Judicial  Commissioner  of  Chota  Nagpore, 

Chunder  Pershad  Singh. 

Held,  that  a  Subordinate  Magistrate  of  the  first  class 
has  power  to  deal  with  the  case  of  an  offence  provided 
for  by  a  special  law  (in  this  case.  Act  III.  of  1863, 
B»  C.)»  when  the  punishment  awardable  is  six  months' 
fine,  and  fine  only  i  Section  67,  and  not  Section  65,  of 
the  Penal  Code  being  applicable  to  such  a  case. 

Loch,  y, — The  offence  does  notcome  under 
the  Penal  Code  at  all,  but  is  specially  pro- 
vided for  by  a  Special  Act,  III.  of  1863,  the 
thirteenth  Section  of  which  declares  that  a 
party  committing  the  offence  described  in 
Section  3  of  the  Act  shall  be  liable  to  a  fine 
of  Rupees  2cx),  commutable  to  six  months'  im- 
prisonment. The  Extra  Assistant  Comissioner 
being  a  Sub- Magistrate  of  the  ist  class  can 
sentence  to  imprisonment  for  six  months,  and 
to  fine  not  exceeding  Rupees  200;  and,  there- 
tore,  he  has  not  exceeded  his  power. 


Glover,  J. — This  reference  appears  to 
have  been  unnecessary. 

The  case  was  one  under  Act  IIL  of  1863, 
B.  C,  and  by  Section  13  of  that  Act,  a  panjr 
convicted  would  be  liable  to  200  rupees  fine, 
or  in  default  to  six  months'  imprisonment 

The  Extra  Assistant  Commissioner  his,  it 
appears,  the  power  of  a  Subordinate  Magis- 
trate, I  St  class,  i,  e,,  he  can,  by  Sections, 
Criminal  Procedure  Code,  award  imprisonmeBi 
up  to  six  months,  and  a  fine  up  to  Rupees 
200 ;  he  had,  that  is,  the  full  powers  neces- 
sary to  deal  with  a  case  like  the  present 

Section  67  of  the  Penal  Code  lays  "  down 
*'  that  when  an  offence  is  punishable  wiih  fine 
"  only,  the  term  for  which  the  Court  directs 
''  the  offender  to  be  imprisoned  in  default  of 
^'  payment  of  fine  shall  not  exceed  the  fol- 
**  lowing  scale,"  and  by  this  scale  a  fine  of 
any  thing  beyond  Rupees  100  would  be  com- 
muted, in  default  of  payment,  to  any  term 
between  four  and  six  months'  imprisonment 

The  Judicial  Commissioner  says  that  a 
Subordinate  Magistrate  of  the  ist  cbss 
could  not  sentence  to  imprisonment  in  lien 
of  fine  for  more  than  six  weeks.  In  this  be 
is  mistaken,  I  think,  and  has  probably  con- 
sidered the  case  as  coming  under  Section 65, 
Penal  Code,  where  the  offence  was  punish- 
able with  imprisonment  as  well  as  ^tb 
fine. 

Under  Section  15,  Act  III.  of  1863.  B.  C 
the  offence  of  which  the  accused  was  con- 
victed was  one  punishable  with  fine  onlj, 
and,  therefore.  Section  67,  and  not  Section  65, 
applies  to  it. 

The  Extra  Assistant  Commissioner  appears 
to  have  acted  with  full  warrant  of  law,  and 
there  is  ao  ground  for  interference  under 
Section  434,  Code  of  Criminal  Procedure. 
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The  24th  August  1868. 

Present: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Procedure — ^Warrant— Summons — Dismissal  of 
Charge— Chapter  XIV.,  Code  of  Criminal 
Procedure. 

Reference  to  the  High  Courts  under  Section 
434  0/ 1^^  Code  of  Criminal  Procedure^  by 
the  Sessions  Judge  of  Beerbhoom, 

Nund  Lall  Sootrodhor  versus  Bhagirutty 
Sootran  and  two  others. 

In  a  case  falling  under  Chapter  XIV.  of  the  Code  of 
Criminal  Procedure,  a  Deputy  Mag^istrate  has  no  power 
to  dismiss  a  complaint  on  account  of  the  non-attendance 
of  complainant,  even  if  a  summons,  instead  of  a  warrant, 
is  issued  in  the  first  instance  requiring  the  attendance  of 
the  complainant. 

Glover,  J, — The  Deputy  Magistrate's 
order  of  the  13th  of  May,  dismissing  the  com- 
plaint under  Section  259  of  the  Criminal  Pro- 
cedure Code,  is  clearly  illegal. 

The  charge  made  was  one  of  criminal 
misappropriation,  in  which  the  Deputy 
Magistrate  exercised  the  discretion  allowed 
him  by  Section  248  of  the  Code,  and  issued 
a  summons  in  the  first  instance  against  the 
Qerson  complained  against,  instead  of  a  war- 
rant. 

But  the  mere  fact  of  a  summons  having 
been  issued  did  not  bring  the  case  within 
the  purview  of  Chapter  XV.  of  the  Code,  or 
allow  the  Deputy  Magistrate  to  dismiss  the 
complaint  under  Section  259,  because  the 
complainant  did  not  appear  on  the  day  ap- 
pointed. The  case  remained  subject  to  the 
rules  laid  down  in  Chapter  XIV.  of  the  Code, 
and  there  is  no  provision  in  that  chapter  for 
the  dismissal  of  complaints  on  account  of  non- 
attendance  of  complainants.  The  Deputy 
Magistrate's  order  is  therefore  quashed,  and 
the  charge  will  be  proceeded*  with  in  the 
usual  course. 


The  loth  August  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  GIovct, 

Judges,  . 

Fabricating  false  document—False  statement— 
Section  192,  Penal  Code—Section 24,  Act  VI IL , 

Revision  of  Proceedings  in  the  cc^se  of  Haran 

Mundul. 

The  accused  put  in  an  application,  which  he  verified, 
before  a  judge  of  a  Court  01  Small  Causes,  praying  for 
a  re-hearing  of  his  case  under  Section  1 19,  Act  VlII.  of 
1859,  ^i^d  allepring  that  he  was  not  awai'e  that  a  suit 
had  been  instituted  or  a  decree  given  against  him, 
though  he  had  authorised  a  pleader  to  defend  the 
suit. 

Held  by  LocK  J* — ^That  the  accused  was  not  guilty 
of  an  offence  under  Section  192  of  the  Penal  Code,  nor 
liable  to  punishment  under  Sectioo  24,  Act  VIII.,  1859. 
The  offence  contemplated  by  the  former  law  reauires 
that  the  document  containing  the  false  statement  should 
be  made  with  the  intention  that  it  may  appear  in 
evidence.  The  latter  law  does  not  require  that  an  appli- 
cation under  Section  119,  Act  Vill.,  1859,  such  as  the 
accused  made,  should  be  verified. 

Held  by  Glover ,  J. — Contra. 

Loch,  J, — The  prisoner  has  clearly  made 
a  false  statement  which  he  has  verified, 
though  not  required  to  do  so  by  law.  He 
has,  as  described  in  Section  29  of  the 
Penal  Code,  made  a  document  containing  a 
false  statement,  and  the  document  was  in- 
tended to  appear  in  a  judicial  proceeding 
that  it  might  cause  the  Judge  of  the  Small 
Cause  Court  to  entertain  an  erroneous  opi- 
nion touching  a  point  material  to  the  result 
of  such  proceeding.  But  all  this  does  not 
quite  make  the  ofEence  defined  in  Section  192, 
Penal  Code.  That  offence  requires  that  the 
document  containing  the  false  statement 
should  be  made  with  the  intention  that  it  may 
appear  in  evidence  in  a  judicial  pibceeding. 
A  plaint,  or  written  statement,  filed  in  a  suit 
cannot  properly  be  called  evidence,  though 
any  statements  contained  therein  may  be  used 
as  evidence  against  the  party  making  them ; 
but  till  the  Code  of  Procedure  required  the 
plaint  and  written  statement  to  be  verified, 
the  person  filing  them  could  not  be  puAished 
criminally  for  any  falsehood  they  might  cqp- 
tain.  Section  24  of  Act  VIII.,  1859,  declares 
that,  if  a  plaint,  written  statement,  or  de- 
claration in  writing,  required  by  that  Act 
to  be  verified,  shall  contain  any  averment 
which  the  party  making  the  verification 
knows  or  believes  to  be  false,  &c.,  such 
person   shall  be  liable   to  the  punishment 
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provided    for    the    offence    of    giving    or 
fabricating  false  evidence. 

It  appears  to  me  that  this  is  a  case  which 
doelfc  not  come  under  the  provisions  of  Section 
•  192,  Penal  Code,  and  that  the  prisoner  has  not 
committed  the  offence  specified  in  that  Sec- 
tion, unless  it  can  be  said  that  the  false  state- 
ment which  he  made  was  intended  to  be  used 
in  the  case.  It  was  made  with  the  intention 
of  getting  the  case  re-heard,  but  not  to  be  used 
in  evidence  in  the  suit.  It  was  intended  to 
mislead  the  person  who  had  to  form  an 
opinion  upon  the  evidence  in  that  suit,  but  it 
was  not  offered  as  evidence  as  regards  the 
question  at  issue  in  that  suit. 

If  the  case  does  not  come  up  to  the  offence 
defined  in  Section  192,  Penal  Code,  has  an 
offence  been  committed  under  Section  24, 
Act  VIII.,  1859,  which  will  render  the  prison- 
er liable  to  punishment  as  if  he  had  commit- 
ted the  offence  described  in  Section  192  of 
the  Penal  Code  ?  The  prisoner  put  in  an 
application  before  the  Judge  of  the  Small 
Cause  Court,  praying  for  a  re-hearing  of  his 
case,  alleging  that  he  was  not  aware  that  a 
suit  had  been  instituted  or  a  decree  given 
against  him,  though  he  had  given  a  vakalut- 
namah  to  a  pleader  of  the  Court  to 
defend  the  suit.  By  Section  47  of  Act  XL, 
1865,  the  provisions  of  the  Code  of  Civil 
Procedure  were,  as  far  as  applicable,  extended 
to  all  suits  and  proceedings  in  the  Small 
Cause  Courts,  and  consequently  all  plaints 
and  written  statements  for  suits  tried  in 
Small  Cause  Courts  are  required  to  be  veri- 
fied ;  and  if  any  plaint  or  written  statement 
contain  an  averment  which  the  party 
making  the  verification  knows  or  believes  to 
be  false,  such  party  would,  under  the  provi- 
sions of  Section  24,  Act  VIII.,  1859,  be  liable 
to  the  punishment  prescribed  for  giving  or 
fabricating  false  evidence. 

The  offence,  however,  is  only  committed 
when  the  written  statement,  of  whatever 
kind  it  be,  is  required  by  the  Act  to  be 
verified.  Now,  applications  for  a  re-hearing 
made  under  Section  119,  Act  VIII.  of  1859, 
are  not  required  by  the  Act  to  be  verified, 
and  consequently  applications  of  a  similar 
nature  ^presented  to  the  Judge  of  the  Small 
Casrse  Court  do  not  require  verification.  If, 
therefore,  a  party  has  made  a  verification 
when  it  is  not  required  by  law,  he  cannot 
be  said  to  have  committed  the  offence  defined 
in  Section  24  of  the  Civil  Procedure  Code. 
That  the  prisoner  has  committed  gross  per- 
jmy,  I  have  no  doubt;  but  it  does  not  ap- 
pear to  me  that  he  can  be  legally  convicted 


under  the  provisions  of  the  Penal  Code,  and 
must  be  released. 

Glover y  J, — This  case  is  not  without  diffi- 
culty ;  but,  after  the  best  consideration  I 
have  been  able  to  give  to  it,  it  appears  to  me 
that  the  conviction  ought  to  be  allowed  to 
stand. 

I  have  considerable  doubt,  in  the  first 
place,  whether  the  prisoner  does  not  substao- 
tially  come  under  the  provisions  of  Section 
191,  Penal  Code,  because,  although  Ms  ap- 
plication to  the  Small  Cause  Court  for  a  He- 
hearing  under  Section  21,  Act  XI.  of  1865, 
was  not  one  which  the  law  requires  to  be 
verified,  and  the  prisoner  was  not,  therefore, 
in  the  first  i nuance,  bound  by  any  expre^ 
provision  of  law  to  make  that  verification, 
still,  he  ^/(c/make  it,  and  by  so  doing  ''  iegalij 
bound  himself '"  and  a  false  statement  made 
under  such  circumstances  would,  it  appears 
to  me,  be  false  evidence  under  that  Section, 
and  would  bind  the  person  making  it. 

It  has  been  found  as  a  fact  by  the  Sessions 
Judge  and  Assessors  (and  the  prisoner 
has  not  appealed)  that  the  memorandum  rn 
the  petition  for  re-hearing  contained  a  bke 
statement,  and  that  the  prisoner  made  it 
knowing  it  to  be  false,  and  intending  it  10 
cause  the  Judge  of  the  Small  Cause  Cooit 
to  form  an  erroneous  opinion  upon  the  evi- 
dence. 

Mr.  Justice  Loch  thinks  that  the  memo- 
randum filed  by  Haran  Mundul  could  not  have 
been  used  as  evidence  in  the  case,  and  tbat 
Section  192,  Penal  Code,  therefore,  would 
not  apply. 

It  appears  to  me  that,  under  the  circum- 
stances, it  might  have  been  so  used..  It 
would  have  had  the  same  effect  as  a  deposi- 
tion on  oath,  and  would  have  been  primi 
facie  evidence  of  the  truth  of  the  state- 
ments therein  contained.  Indeed,  if  tbe 
Court  had  chosen  to  believe  it,  it  would 
have  been  legally  sufficient  evidence  by 
itself  to  prove  the  non-service  of  sununons 
or  any  of  the  '*  sufficient  causes  "  whicb 
had  prevented  the  petitioner  from  appear- 
ing before  the  Small  Cause  Court  when 
his  case  was  first  heard. 

But,  even  if  it  were  not  "  evidence  "  pro- 
perly so  called,  it  is  quite  clear  that  Haran 
Mundul  '*  intended  "  it  to  appear  in  evidence, 
so  that  in  any  case  the  prisoner  has  in  mr 
judgment  made  himself  liable. 

The  prisoner  has  not  appealed,  and  the 
proceedings  are  befoH  us  as  a  Court  of  Re- 
vision only.  For  the  reasons  above  given, 
I  do  not  think  any  interference  necessaiy. 
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The  3rd  September  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Kidnapping:— Sections  561  and  363,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Neela  Bebee  and  another. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sylhetj  on  a  charge 
of  kidnapping. 

To  support  a  conviction  for  kidnapping  under  Sections 
361  and  363  of  the  Penal  Code,  it  must  be  shewn  that 
the  accused  took  or  enticed  away  from  lawful  guardian- 
ship the  person  kidnapped. 

Glover,  J. — It  appears  to  me  that  this 
conviction  cannot  stand. 

The  prisoners  have  been  found  guilty 
under  Sections  361  and  363,  Penal  Code,  and 
have  been  sentenced  each  to  two  years' 
rigorous  imprisonment. 

To  support  a  conviction  of  kidnapping,  it 
must  be  shewn  that  the  prisoners  "  took  "  or 
"  enticed "  away  the  girl  Chundun  from 
lawful  guardianship. 

Now,  the  only  evidence  of  what  took  place 
when  Chundun  left  her  husband's  house  to 
go  to  Sylhet  is  that  of  the  girl  herself,  and 
she  states  most  clearly  that  it  was  at  her 
own  request  that  the  female  prisoners  took 
her  to  Sylhet,  the  object  (which  was  after- 
wards carried  out)  being  to  present  a  peti- 
tion to  the  Magistrate,  complaining  of  her 
husband's  conduct,  and  praying  not  to  be 
corapelled  to  live  with  him.  It  may  be,  as 
surmised  by  the  Sessions  Judge,  that  Chundun 
has  been  induced  to  give  false  evidence,  but 
tfie  fact  is  hardly  probable,  for  she  is  now 
again  living  with  her  husband,  and  presum- 
ably under  his  influence.  But,  whether  true 
or  false,  it  is  the  only  evidence  as  to  the  **  tak- 
ing "  or  "  enticing/*  and  there  is  nothing  in  the 
other  recorded  evidence  to  disprove  the  fact 
that  the  girl  Chundun  accompanied  the  pri- 
soners otherwise  than  of  her  own  free  will. 
It  may  be  that  she  was  induced  to  present  a 
petition  against  her  husband  in  the  Magistrate's 
Court  for  some  ulterior  purpose  of  the  pri- 
soners, but  it  is  clear  that  she  acted  through- 
out like  a  free  agent,  and  it  is  in  evidence 
that,  after  the  meeting  w^th  her  husband  in  ! 
Sylhet,  she  still  persisted  in  pnesenting  her  : 
petition  to  the  Magistrate.  l 


So  that,  if  it  be  admitted  that  the  witnesses 
for  the  Crown  are  credible  witnesses,  their 
evidence  does  not  prove  more  than  that  the 
girl  accompanied  the  prisoners  to  Sylhet,  and 
there  presented  a  petition  against  her  hus- 
band ;  whilst  the  presumption,  that  *she, 
being  a  minor  of  some  13  years  of  age,  was 
enticed  away  by  those  who  had  influence 
over  her,  is  rebutted  by  the  girl's  own  deposi- 
tion. The  affair  took  place  in  open  day,  and 
no  concealment  was  practised  from  first  to 
last,  exceipt  as  to  the  object  of  the  journey  ; 
and  this  would  be  natural  under  the  circum- 
stances. Directly  they  reached  Sylhet,  all 
three  went  openly  to  the  cuticherry,  and  aver- 
red the  object  of  their  going  there. 

Whatever  offence  the  prisoners  may  be 
guilty  of,  it  seems  to  me  that  they  cannot  be 
convicted  under  Sections  361  and  363,  Penal 
Code,  and  I  would  direct  their  release. 

Lochy  J. — I  concur. 


The  8th  September  j  868. 

Present : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges. 

Offence  against  Pablic  Servant— Section  174, 

Penal  Code. 

Reference  to  the  High  Court,  under  Section 
434  ^f  ^^^  ^^^^^  ^f  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Jessore,  in  the 
case  of  Sreenath  Ghose. 

A  conviction  for  non-attendance  in  obedience  to  an 
order  from  a  public  servant,  under  Section  174,  Penal 
Code,  cannot  be  had,  unless  the  person  summoned  was 

legally  bound  to  attend,  and  refused  or  intentionally 

omitted  to  attend. 

Hobhouse,  J. — The  reference  in  this  case 
may  be  divided  into  two  parts.  One  Sree- 
nath Ghose,  an  amlah  of  the  Judge's  Court, 
was  summoned  to  attend  the  Judge  of 
the  Small  Cause  Court  to  give  evidence 
oil  the  6ih  April.  Subsequently,  the  Judge 
of  the  Small  Cause  Court  postponed  the 
hearing  of  that  case  until  the  7th  May,  and 
gave  notice  of  such  postponement  to  the  Civil 
and  Sessions  Judge  of  Jessore.  But  in  this 
instance  no  summons  was  served  upon  Sree- 
nath Ghose,  directing  him  to  attend  on  the 
7th  May.  Accordingly,  he  did  not  atteijd 
on  the  7th,  and  the  Judge  of  the  Small 
Cause  Court  made  him  over  to  the  Deputy 
Magistrate  of  Narail  to  be  tried  for  an 
offence  under  Section  174  of  the  Penal  Code, 
and  the  Depuiy  Magistrate  has  found  him 
guilty  under  that  Section,  and  has  sentenced 
him  to  pay  a  fine  of  10  rupees.     The  Civil 
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and  Sessions  Judge  has  referred  the  case  to 
us,  in  order  that  this  sentence  of  the  Deputy 
Magistrate  may  be  set  aside.  We  think 
that  the  Judge  is  right  in  stating  that  this 
sentence  of  the  Deputy  Magistrate  is  illegal. 
ThJire  was  no  summons  served  upon  Sree- 
nath  Ghose,  directing  him  to  attend  the 
Court  of  the  Small  Cause  Court  Judge  on 
the  7th  May;  and  consequently  he  was  not 
legally  bound,  under  the  provisions  of  Section 
174,  to  attend  at  that  Court  on  that  date, 
and  he  has  not,  therefore,  committed  any 
offence  in  not  attending  at  that  Court  on 
that  date.  We  direct,  therefore,  that  the 
sentence  and  order  of  the  Deputy  Magistrate 
in  this  case  be  set  aside,  and  the  fine,  if  it 
has  been  paid,  be  remitted. 

The  second  case  is  on  this  wise.  When 
the  Judge  of  the  Small  Cause  Court  direct- 
ed Sreenath  Ghose  to  be  prosecuted  before 
the  Deputy  Magistrate  of  Narail  under 
Section  174  of  the  Penal  Code,  the  Deputy 
Magistrate  directed  him  to  attend  on  a  certain 
date  at  his  Court  to  make  his  defence.  He 
failed  to  attend  on  that  day,  and  the 
Deputy  Magistrate  has  again  sentenced  him 
under  Section  174,  Indian  Penal  Code,  to  a 
fine  of  5  rupees.  We  concur  with  the  Judge 
that  this  sentence  also  4s  illegal.  Section 
174  runs  in  this  way  :  "  Whoever,  being  legal- 
"  ly  bound  to  attend  in  person  or  by  agent 
"  at  a  certain  place  and  time  in  obedience  to 
"  a  summons,  &c.,  proceeding  from  any  pub- 
"  lice  servant  legally  competent  as  such  pub- 
"  lie  servant  to  issue  the  same,  intentionally 
**  omits  to  attend  at  that  place  or  time,  or 
**  departs  from  the  place  where  he  is  bound 
**to  attend,  &c.,  shall  be  punished  with 
"  simple  imprisonment  for  a  term  which 
"  may  extend  to  i  month,  or  with  fine  which 
**  may  extend  to  500  rupees,"  &c.  The 
question,  therefore, "here  was  whether  there 
was  any  evidence  of  an  intentional  omission 
to  attend.  The  only  evidence  taken  in  the 
case  is  that  of  Sreenath  Ghose  himself.  He 
states  that  he  did  not  attend,  because  the 
Civil  and  Sessions  Judge  would  not  let  him 
go.  It  is  quite  clear,  therefore,  that,  upon 
this  evidence,  and  this  is  the  only  evidence 
on  Jhe  record,  there  was  no  intentional 
omission  on  the  part  of  Sreenath  Ghose 
tb  attend  before  the  Deputy  Magistrate 
of  Narail.  He.  simply  obeyed,  whether 
those  orders  were  rio^ht  or  wrong,  the  orders 
of  his  superior,  the  Civil  and  Sessions  Judge. 
We  think,  therefore,  that  in  this  case  also  the 
sentence  of  the  Deputy  Magistrate  roust  be 
set  aside,  and  the  fine,  if  it  has  been  paid, 
must  be  remitted. 


The  9th  September  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Bail— Section  2Z2»  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Gya,  in  the 
case  of  Ramlall  Tewaree  versus  Soopha 
Ram, 

Bail  under  Section  212  of  the  Criminal  Procedore 
Code  can  be  demanded  only  in  cases  where  farther  ca- 
quiry  is  pending  and  the  accused  have  not  been  dischaif- 
ed. 

Glover,  7.— I  THINK  that  the  Joint 
Magistrate  was  not  justified  in  demanding 
bail  in  this  case.  The  accused,  after  a 
lengthened  enquiry,  were  discharged  by  the 
Joint  Magistrate,  he  being  of  opinion,  after 
hearing  the  witnesses  for  the  defence,  that 
the  assault  was  not  proved,  and  that  in  any 
case  there  had  been  no  dacoity  as  alleged. 

Section  212  of  the  Criminal  Procedure 
Code  authorizes  Magistrates  in  certain  ca^cs 
to  demand  bail  from  accused  persons,  but 
this  refers  solely  to  cases  where  further 
enquiry  is  pending,  and  the  accused  have 
not  been  discharged. 

In  the  present  case,  after  hearing  all  the 
evidence,  the  Joint  Magistrate  arrived  at  the 
conclusion  that  there  was  no  sufficient  pit»t 
against  the  accused.  No  future  enquiry  is 
pending,  but  they  have  been  called  upon  10 
give  security  for  their  attendance  when  re- 
quired, in  case,  as  the  Joint  Magistrate  puts 
it.  anv  other  evidence  should  turn  up. 

From  the  nature  of  the  case,  as  detailed  m 
the  joint  Magistrate's  decision,  it  is  abso- 
lutely impossible  that  any  further  evidence 
should  turn  up,  and  the  accused  ought  not  w 
have  been  unnecessarily  harassed. 

I  would  quash  the  order  calling  upon 
these  men  for  seciriiy. 

Lochy  7.— I  concur. 
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T^  9th  September  186^. 
Present : 

The  .Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges, 

Wrongibl  restraint— Theft— Sections  342  and 

3^8,  Penal  Code.  ^ 

Reference  to  the  High  Court,  under  Section 
434  ^/  ^^^  Code  of  Criminal  Procedure^ 
by  the  Officiating  Magistrate  of  Bhau- 
gulporcy  in  the  case  of  Jowahir  Shah 
versus  Gridharee  Chowdhry  and  others. 

Where  the  accused  prevented  the  complainants  from 
proceedings  in  a  certam  direction  with  ttieir  carts,  and 
exacted  from  them  a  sum  of  money  on  a  false  plea — 
Held  that  the  accused  were  g^uilty  of  wroiignil  re- 
straint, and  not  of  theft. 

Hobhouse,  J, — The  facts  of  this  case,  as 
described  by  the  Officiating  Magistrate  who 
refers  it  to  this  Court,  are  these.  He  states 
that  the  complainants  were  proceeding  with 
their  carts  oy  a  certain  ghaut,  when  the 
prisoners  prevented  their  proceeding  on  the 
plea  that  they  were  bound  to  pay  them 
(the  prisoners)  a  toll  of  15  rupees.  On  this 
complaint,  the  Deputy  Magistrate,  Baboo 
Ha  ran  Chunder  Neogi,  convicted  the  prison- 
ers, upon  the  evidence,  of  the  offence  of  wrong- 
ful restraint,  and  sentenced  them  each  to 
pay  a  fine  of  5  rupees.  The  Officiating 
Magistrate  considers  that  this  conviction 
was,  illegal,  and  that  the  offence  of  which 
the  prisoners  should  have  been  found  guilty 
was  theft,  and  he  submits  the  case  to  this 
Court  in  order  that  we  may  quash  the  pro- 
ceedmg3  of  the  Deputy  Magistrate. 

We  think,  upon  the  Officiating  Magistrate's 
own  statement  of  the  facts,  that  he  is  wrong, ; 
and  that  the  Deputy  Magistrate  is  right. : 
Theft  is  defined  under  Section  378  of  the 
Indian  Penal  Code  as  follows :  "  Whoever, 
"  intending  to  take  any  moveable  property 
"  out  of  the  possession  of  any  person,  with- 
out that  person's  consent,  moves  that  pro- 
perty in  order  to  sueh  taking,  is  said  to 
commit  theft."  Now,  the  utmost  that  the 
prisoners  did  upon  the  evidence  in  this  in- 
stance was  to  stop  the  complainants  and  their 
carts,  and  to  knock  a  couple  of  bales  of  salt 
off  the  carts  to  the  ground.  But  they  did 
not  take  those  bales,  neither  had  they,  as  is 
evident  upon  the  evidence,  any  intention 
dishonestly  to  take  them.  Their  intention 
was  to  oblige  the  complainants  to  pay  a  cer- 
tain sum  which  they  alleged  to  be  due  in 
the  shape  of  tolls,  and  for  this  pfUrpose  they 
stopped  the  complainants  and  their  carts. 

yoi,  X. 


On  the  other  hand,  a  person  is  sai^f 
wrongfully  to  restrain  another  when  he 
obstructs  that  person  from  proceeding  in  any 
direction  in  which  he  has  a  right  to  proce'ea^ 
In  this  instance,  we  must  take  it  upon  the 
evidence  that  the  complainants  had  a 
right  to  proceed  across  the  ghaut  in  question, 
and  that  the  prisoners  illegally  6)>structe^ 
them  from  so  proceeding.  The  prisoner^ 
were,  therefore,  rightly  convicted  under  Sec- 
tion 341  of  the  Indian  Penal  Code,  and  we 
think  that  the  0$ciating  ^agist^atp  ^as 
taken  a  mistaken  view  of  the  case,  ^o 
orders  are  therefore  necessary  in  the  case. 
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The  9th  September  1868. 

Present: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Commitment — Powers  of  Hig:h  Court  under 
Section  434,  Code  of  Criminal  ProcediU^.' 

Reference  to  the  High  Court,  under  Section 
434  ^f  ^^  Code  of  Criminal  Procedure, 
by  the  Additional  Sessions  Judge  of  tl^ 
24'Pergunnahs,  in  the  case^  of  Ha^in 
Sirdar  and  another, 

A  Sessions  Judf^e  cannot  alter  a  commitment:  in  a 
case  which  falls  within  the  co^izance  of  a  Magistrate, 
even  though  the  Sessions  J6dge  thinks  th^  «Vidence 
proves  that  the  accused  was  guilty  of  an  offence  Jb>eyo4i^ 
the  Magistrate's  cognizance. 

The  High  Court  refused  to  interfere  under  Sec- 
tion 434,  Code  of  Criminal  Procedure,  on  a  re|erenceiii 
which  the  Sessions  Judg-e  ordered  a  commitment  in 
such  a  case,  althougn  they  considered  that  theiie  waft 
evidence  to  prove  that  the  offence  was  one  triable  by 
the  Court  of  Session. 

Glover,  J, — The  case  of  the  Queen  vs, 
Ramtuhal  Singh  and  others  (5  ^ee^kly 
Reporter  12)  is  exactly  similar  to  that  now 
referred  to  us  by  the  Sessions  Judge,  and 
should,  in  my  opinion,  govern  it. 

The  offence  of  which  the  accused  were 
convicted  by  the  Deputy  Magistrate,  haiiiely', 
lurking  house-trespass  by  night,  Jkc.  (Sec*- 
tion  457,  Penal  Code),  was  one  triable  by 
that  officer,  and  therefore  Section  435  of  the 
Criminal  Procedure  Code  did  not  apply,  and 
the  Sessions  Judge  was  wrong  in  directing 
the  tnen  to  be  committed  to  the  Sessiphs. 

But,  looking  to  the  record,  I'am  iequallv 
clear  that  the  Deputy  Magistrate  was  #tt>iiig 
in  trying  the  case  under  Section  457  of  the 
Penal  Code  at  all.  The  charge  was  rape,  and 
the  Deputy  Magistrate  admits  that  on  the  evi- 
dence it  was  proved  that  the  accused  entered 
the    complainant's  hut,  and   used   criminal 
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force  to  her,  and  outraged  her  modesty. 
It  is  not  very  clear  whether  the  Deputy 
Magistrate  believed  that  any  rape  had  been 
actually  committed,  but  from  the  evidence 
it  appears  to  me  that  at  the  least  there  was 
an  attempt  at  rape  :  and  that  was  an  of- 
fence triable  exclusively  by  the  Court  of 
Session. 

As  the  Deputy  Magistrae,  however,  did 
not  believe  the  evidence  that  any  rape  or 
attempt  at  rape  had  been  committed,  it  can 
hardly  be  said  that  he  acted  illegally  in 
what  he  did,  and  there  would,  therefore,  be 
no  remedy  so  far  under  Section  434,  Code  of 
Criminal  Procedure. 

As  the  Sessions  Judge's  order  directing 
the  accused  to  be  committed  appears  to  me 
illegal,  I  would  quash  that  order,  and  restore 
the  order  of  the  Deputy  Magistrate  passed 
when  the  case  was  originally  tried. 

Loch,  J, — The  Deputy  Magistrate  had  to 
determine  what  offence  was  proved  by  the 
evidence.  The  parties  were  charged  with 
committing  rape.  The  Deputy  Magistrate 
considered  that  the  evidence  did  not  prove 
this  charge,  but  some  minor  offence  which 
he  had  authority  to'  punish  under  the  Penal 
Code.  Under  the  view  of  the  evidence 
which  he  took,  and  of  the  offence  established 
in  his  opinion  by  that  evidence,  the  Deputy 
Magistrate's  sentence  was  quite  legal.  It 
may  be  that  the  evidence'  might,  in  the 
estimation  of  another  officer,  prove  the  more 
heinous  offence ;  but,  as  the  Deputy  Magis- 
trate ^was  the  person  to  determine  what  the 
offence  was,  as  proved  by  the  evidence 
taken  before  him,  he  was  not  bound  to  com- 
mit the  case  when  the  evidence  in  his  opinion 
proved  a  minor  offence,  which  he  was  com- 
petent to  dispose  of.  Sections  427  and  435 
of  the  Code  of  Criminal  Procedure  do  not 
apply  to  a  case  like  the  present.  The  order 
of  tRe  Sessions  Judge  directing  commitment 
tnust  be  set  aside,  and  the  order  of  the 
Deputy  Magistrate  restored. 


The  9th  September  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Procedure — Witnesses  for  defence-^Chapter 
XV.,  Code  of  Criminal  Procednre. 

Reference  to  the  High  Court,  under  Section 
434  9f  '^^  Code  of  Criminal  Proadurt, 
by  the  Sessions  Judge  of  Bhaugulpore,  in 
the  case  of  Bhikha  Roy  versus  Dhotun  Roy. 

Section  266,  and  not  Section  252,  of  the  Codt  ci  Cn- 
minal  Procedure,  is  applicable  to  a  case  under  Chapter 
XV.  of  that  Code ;  and  under  the  former  Sectioo  a 
Mag-jstrate  is  not  bound  to  summon  the  witnesses  for 
the  defence. 

Reference, — The  Deputy  Magistrate  ougbl 
to  have  called  upon  the  accused  to  produce 
witnesses  in  support  of  his  defence  (ni& 
Section  252  of  the  Code  of  Criminal  Proce- 
dure). As  the  accused  has  been  prejudiced 
by  the  omission,  the  conviction  is  illegal,  and 

should  be  quashed. 

»  »  «  «  •         • 

«  «  «  «  •         • 

Loch^  J. — The  case  appears  to  be  one 
which  comes  under  the  provisions  of  Chap- 
ter 15  of  the  Code  of  Criminal  Procedure, 
in  which  a  summons  on  complaint  ordinarilj 
issues.  Section  252  does  not  apply  to  cases 
which  fall  under  Chapter  15,  but  Section 
266,  which  requires  the  Magistrate,  should 
the  accused  deny  the  charge,  to  hear  the  com- 
plainant and  his  witnesses,  and  also  to  hear 
the  accused  person  and  such  witnesses  as  he 
€hall  produce  in  his  defence.  The  form  of  sum- 
mons attached  to  the  Code  does  not  require 
a  party  charged  to  bring  his  witnesses  with 
him ;  but  the  terms  of  Section  266,  read  with 
Section  262,  apparently  suppose  that  the  de- 
fendant's witnesses  attend  voluntarily  and  ac> 
company  the  accused.  We  do  not  think  there 
is  any  case  for  the  interference  of  the  Coult 


The  loth  September  1868. 

Present : 

The  Hon'ble  E.  Jackson  and  C.  Hobboase, 

Judges, 

Nuisance — Section  62,  Code  of  Crimiiia] 

Procedure. 

Reference  to  the  High  Court,  under  Section 
^24  of  the  Code  of  Criminal  Procedure,  h 
the  Sessions  Judge  of  Nuddea,  in  the  case 
of  Gholam  Dur^esh, 

Section  63  ttf  the  Code  of  Criminal  Procedure  doa 
not  authorize  a  Magistrate  summarily  to  direct  ^ 
owner  of  a  tank  10  a  dry  bed  of  a  river  to  destroy  toe 
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banks^  on  the  ground  that  tney  are  an  obstruction  to  the 
public  in  the  lawful  enjoyment  of  the  river,  and  that  the 
stopping  of  the  water  interferes  with  the  health  of  the 
public. 

yackson,  J, — This  is  a  reference  made  by 
the  Sessions  Judge  of  Nuddea,  asking  the 
Court  to  set  aside  an  order  of  the  Assistant 
Magistrate  of  Kooshtea,  dated  the  30th  of 
June  1 868,  passed  under  Section  62,  Act  XXV. 
of  1 86 1,  by  which  h/5  has  ordered  the  owner 
of  a  certain  tank  in  the  dry  bed  of  a  river  to 
destroy  the  banks  of  that  tank,  on  the  ground 
that  they  are  an  obstruction  to  the  public  in 
their  lawful  enjoyment  of  the  river  in  the 
rainy  season,  and  that,  by  stopping  the  water, 
the  bunds  interfere  with  the  drainage,  of  the 
country,  and  affect  the  health  of  the  villagers 
in  the  surrounding  places,  and  tend  to  injure 
the  crops  and  lessen  the  value  of  land.  This 
order  has  been  passed  specially  under  Section 
62  of  the  Procedure  Code. 

We  are  of  opinion  that  the  Section  does  not 
authorise  any  such  order.     The  Section  allows 
the  Magistrate  to  direct  a  personto  abstain  from 
a  certain  act,  or  to  take  certain  order  with  cer- 
tain property  in  his  possession  or  under  his 
management  under  certain  circumstances.  But 
in  this  case  the  Assistant  Magistrate  has  ordered 
the  owner  of  the  tank,  in  effect,  to  destroy  his 
tank.     At  the  same  time,  in  his  decision,  after 
hearing  the  evidence  in  the  case,  he  finds  that 
this  tank  has,  in  its  present  state,  been  in  ex- 
istence for  more  than  six  years.     We  are  of 
opinion,  under  such  circumstances,  that  Section 
62  of  the  Criminal  Procedure  Act  does  not 
authorise  a  Magistrate  to  pass  the  summary 
orders   which   the    Assistant   Magistrate    of 
Kooshteahas  passed,  and  we,  therefore,  reverse 
those  orders,  and  direct  that  the  injunction 
issued  by  him  be  withdrawn. 


Bose,  Deputy  Magistrate,  who  took  the  evi- 
dence  of  the  Civil  Surgeon.  That  gentleman 
declared  him  to  be  insane.  The  Deputy 
Magistrate  thereupon  acquitted  the  prisoner 
on  the  ground  that  at  the  time  of  committing 
the  offence  he  was  not  aware  that  he  vas 
doing  an  act  contrary  to  law. 

I  think  that  the  order  of  acquittal  was  not 
according  to  law.  The  Civil  Surgeon  certi- 
fied that  the  prisoner  was  then  insane,  from 
which  it  followed  that  he  was  incapable  of 
making  a  defence  to  the  charge.  He  has, 
therefore,  suffered  an  injustice ;  for,  if  he  could 
have  understood  the  charge,  he  might  possibly 
have  disproved  it,  in  which  case  he  could  not 
have  been  sent  to  the  asylum  as  a  criminal 
lunatic. 

I  opine  that  proceedings  should  have  been 
stayed  as  soon  as  the  Deputy  Magistrate  was 
aware  that  the  prisoner  was  then  non  compos 
mentis^  and  I  believe  the  High  Court's  letter,* 
No.  476  of  1865,  and  divers  rulings,  support 
me. 

In  referring  the  case  for  the  orders  of 
Government,  I  have  requested  sanction  to  the 
detention  of  the  accused  person  under  Section 
390  or  Section  394,  whichever  may  be  appro- 
priate under  the  eventual  decision  of  the 
High  Court. 

Judgment  of  the  High  Court. 

Jackson^  y, — We  agree  with  the  Magis- 
trate that  the  Deputy  Magistrate  could  not 
legally  acquit  the  accused.  His  orders  are 
reversed.  The  Deputy  Magistrate  will  act 
according  to  law. 


The  loth  September  1868. 
Present : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges, 

Procedure— Lunatic 

Reference  to  the  high  Court y  under  Section 
434  ^f  ^^^  ^^^^  9f  Criminal  Procedure,  hy 
the  Officiating  Magistrate  of  FurreedporCy 
in  the  case  of  Romon  Audheekaree. 

Where  a  prisoner  was  declared  by  the  Civil  Surgeon 
to  be  insane  at  the  time  he  was  called  on  to  make  his 
defence,  it  was  held  that  it  was  irregular  to  acquit  him. 
Proceedings  should  have  been^tayed,  and  the  prisoner 
detained  pending  the  orders  oiGoveri^ent. 

Reference, — The    prisoner    was    charged 
with  theft  before  Baboo  Bhugwan  Chunder 


The  loth  September  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

False  evidence — Charge— Handwriting  of  Ma- 
gistrate—Section Z93,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Futteali  Biswas. 

Committed  by  the  Magistrate,  and  tried  hy  the 
Sessions  Judge  of  Jessore,  on  a  charge  of 
giving  false  evidence  in  a  Judicial  proce^-^ 
ing. 

It  is  essential  to  a  charge  under  Section  193  of  the 
Penal  Code  that  the  prosecution  should  make  out  that 
there  was  on  the  day  stated  in  the  charge  a  judicial 
proceeding  pending,  and  that  the  prisoner  m  the  course 
of  that  proceeding  made  the  statement  alleged  to  be 
false.  The  particular  stage  of  the  proceeding  should 
be  mentioned  in  the  charge. 

*  See  3  W.  R.,  Grim.  Letters^  p.  5. 
« 
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Evidence  should  be  }^ven  that  the  accused  reallytnade 
the  statement  which  he  is  charged  to  have  made.  The 
knowledge  by  the  Sessions  Judge  of  the  handwriting 
of  the  presiding  officer  of  the  Court  in  which  the  state- 
ment was  made  is  not  legal  evidence  of  such  statement 
having  been  made. 

Vheary  J. — We  think  that  the  prisoner 
inust  be  acquitted  in  this  case.  He  was  tried 
before  the  Sessions  Court  upon  two  charges. 
The  first  one  was  "  that  he,  on  or  about  the 
",2nd  d^y  of  April  1868,  at  Jessore,  in  the 
"  Court  of  the  Joint-Magistrate,  being  lawfully 
".bound  on  oath  to  state  the  truth,  intention- 
"  aJly  gave  false  evidence  in  a  stage  of  a  judici* 

"  al  proceeding  by  stating ;"  and  then  fol- 

low9  the  statement  alleged  to  be  false  ;  and 
the  second  charge  was  "  that  he,  on  or  about 
"  the  2nd  day  of  April  1868,  at  Jessore,  in  the 
"  Court  of  the  Joint-  Magistrate,  being  lawfully 
"  bound  on  oath  to  state  the  truth,  intention- 
"  ally  gave  false  evidence  in  a  stage  of  a  judi- 

"  cial  proceeding  by  stating ,"  and  so  on. 

It  was  essential  to  both  these  charges  that  the 
prosecution  should  make  out  that  there  was, 
on  orabout  the  2nd  of  April,  a  judicial  proceed- 
ing pending  in  the  Joint-Magistrate's  Court, 
and  that  the  prisoner,  in  the  course  of  that 
proceeding^  made  the  statement  which  was 
alleged  to  be  false.  But  we  can  find  no  evi- 
dence on  the  record  that  there  wais  any  such 
judicial  proceeding  pending  in  the  Joint-Ma- 
gistrate's Court  at  Jessore  at  any  time.  The 
proper  mode  of  proving  that  fact  would  have 
been  to  produce  the  record  of  the  proceeding 
which  the  prosecution  referred  to.  If  this 
was  actually  done,  that  record  has  become 
detached  from  the  papers  in  this  case,  and 
has  not  come  up  to  us  as  part  of  the  Sessions 
record. 

We  think  it  right  to  remark  here  that,  in 
our  opinion,  both  the  charges  made  against 
the.  prisoner  are  seriously  defective  in  not 
specifying  the  judicial  proceeding  in  a  stage 
of  which  the  prisoner  is  accused  of  having 
made  t"he  false  statement.  We  even  think 
that  the  particular  stage  of  the  proceeding 
ought  to  have  been  mentioned.  It  is  only  fair 
to  the  prisoner  that  the  charge  which  is  to 
stand  for  ever  on  record  against  him  should 
be  made  as  definite  and  specific  as  it  reason- 
ably |:an  be.  And,  on  the  other  hand,  the 
prosecution  too  often  needs  to  be  definitely 
tdid  what  is  the  burden  of  proof  which  lies  upon 
it.  Had  the  charge  in  this  case  been  properly 
specific,  it  could  hardly  have  happened  that 
the  evidence  which  was  most  material  to 
the  issue  to  be  tried  should  not  be  forth- 
coming. 

We  also  cannot  discover  that  there  is  any 
evidence  in  the  Sessions  record  of  the  prisoner 
having  made  the  statement  in  the  jbint-Magis* 


trate's  Court  which  he  is  alleged  to  have  made 
there.  The  Judge  says :  "  The  deposition 
he  gave, "  that  is,  in  the  Joint-Magistrate's 
Court,  "  is  marked  A^  and  I  know  it  to  be  in 
"the  Joint-Magistrate's  handwriting."  Itii 
scarcely  necessary  for  us  to  remark  that  the 
knowledge  of  the  handwriting  possessed  by 
the  Judge  did  not  of  itself  constitute  evidence 
such  as  even  he  himself  could  have  looked  at, 
or  considered  that  the  prisoner  made  the  sttt^ 
ment  which  appeared  in  the  deposition.  The 
handwriting  of  the  Magistrate  did  not  afioid 
legal  evidence  that  the  prisoner  made  the  state- 
ment which  was  written  down  in  that  handwrit- 
ing. There  are  one  or  two  instances  mentioned 
in  the  Code  of  Criminal  Procedure  when  the 
attestation  by  the  Magistrate  and  bis  signature 
is  of  itself  sufficient  proof  of  the  document, 
such  as  that  to  be  found  in  Section  566  rdar 
tive  to  the  examination  of  the  accused  person 
before  the  Magistrate.  But  there  is  nowhere 
any  general  provision,  apart  from  these  special 
instances,  that  the  deposition  of  a  witness, 
either  written  out  or  signed  by  a  Magistrate, 
shall  be  evidence  of  itself,  without  more  to  the 
effect  that  the  witness  deposed  before  that  Ma- 
gistrate  the  words  which  appear  in  the  depo- 
sition ;  and  this  case  does  not  fall  within  the 
meaning  of  any  of  those  instances.  Moreover, 
even  if  the  Judge's  knowledge  of  the  hand- 
writing of  the  Joint- Magistrate  could  have 
been  supposed  to  afford  to  himself  any  evi- 
dence in  proof  of  the  deposition,  it  obviously 
could  not  be  such  evidence  to  the  Assessors 
The  only  mode  of  conveying  it  to  them  would 
be  by  the  Judge  stating  on  oath  before  them 
wh^t  he  actually  knew  upon  the  point. 

It  appears  to  us  that  in  the  absence  of  anj 
evidence  of  there  having  been  in  fact  a  judicial 
proceeding  pending  in  the  Joint-Magistrate's 
Court  on  or  about  the  2nd  April  1868,  and 
further  in  the  absence  of  any  evidence  of  the 
prisoner  having  made  the  statement  alleg^ 
against  him  in  any  such  proceeding,  the  whole 
foundation  of  the  two  charges,  upon  which 
the  prisoner  was  tried  in  the  Sessions  Coort, 
breaks  down.  We  have  had  some  hesitation  in 
our  minds  whether  or  not  we  should  exercise 
the  powers  which  arc  given  to  us,  sitting  here 
in  appeal,  by  the  provision  of  Section  422  of  the 
Criminal  Procedure  Code,  and  send  back  the 
case  to  the  Sessions  Court,*  in  order  that  anj 
additional  evidence  on  these  two  points  might 
be  produced  by  the  prosecution.  It  is  clear  thai 
evidence  relevant  thereto,  either  affirmative 
or  negative,  must  e^ist.  But  upon  a  considera- 
tion of  all  thecircumstancesof  ihccase,  includ- 
ing even  some  of  the  collateral  matter  to  wludi 
the  Judge  has  referred,  and  bearing  in  miw 
that  the  prisoner  has  already  andergone  near- 
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ly  two  mbViths'  rigorous  imprisonment,  we 
do  not  think  it  necessary  to  exercise  the  dis- 
cretion which  is  given  to  us  by  that  Section ; 
and  we  think  it  is  proper  to  say  that,  on  the 
evidence  which  appears  on  the  record,  the  pri- 
soner otight  to  be  acquitted.  He  will  there- 
fore be  discharged  from  custody,  so  far  as 
this  conviction  is  concerned. 


that  the  Section  points  to  the  compensation 
of  the  living  rather  than  to  any  allowance  to 
be  paid  to  the  heirs  Of -thfc  deceased  person. 
Concurring  in  this  view,  we  reverse  so  much 
of  the  order  as  directs  that  the  icx)  rupees 
shall  be  paid  by  way  of  compensation  to  ^he 
widow  and  heirs  of  the  deceased. 


The  loth  Septetriber  1868. 

Present: 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

yudges. 

Compensation— Section  44,  Code  of  Crimoal 

Procedure. 

Revision  of  Proceedings  in  the  case  of  Roop 
Lall  Singh,  Prisoner. 

'  Compensation  under  Section  44  of  the  Code  of  Critninal 
Procedure  cannot  be  awarded  to  any  one  excepting  the 
person  who  has  directly  suffered  by  the  offence.  It 
cannot  be  given  to  the  heirs  of  a  person  who  has  been 
killed. 

rackson,  y.-lN  this  case  the  Sessions 
Tudee  of  Purneah,  on  the  trial  of  one  Roop 
Lall  Singh  for  culpable  homicide,  and  on  his 
conviction,  has  sentenced  him  to  imprison- 
ment  for  one  year,  and  to  pay  a  fine  of  100 
rupees  to  the  widow  and  heirs  of  the 
deceased  as  compensation,  under  Section  44, 
Act  XXV.  of  1861.  The  sole  point  before 
us  is  whether  that  portion  of  the  order  which 
awards  compensation  to  the  widow  and  heirs 
is  according  to  law. 

Section  44  states  that  the  Court  Bhall  order 
the  fine  or  any  part  thereof  to  be  paid  to  Uie 
person  who  has  suffered  by  the  offence.  We 
think  that  these  words  do  not  extend  beyond 
the  actual  sufferer  by  the  act  which  has  been 
committed.  In  another  portion  of  the  Sec- 
tion, the  same  person  is  alluded  to  in  the 
terms,  "the  person  injured."  If  compensa- 
tion  can  be  awarded  to  all  the  heirs  of  any 
person  who  has  been  killed,  it  is  impossible 
to  say  where  such  orders  would  stop.  Look- 
ing to  the  precedents  on  the  point,  it  does 
not  appear  that  it  has  ever  been  held  that 
such  compensation  can  be  ^warded  to  any  one 
excepting  the  person  who  has  himself  directly 
suffered  by  the  offence,  or  been  injured.  On 
the  contrary,  there  are  precedents  to  the  effect 


The  loA  Septembto  r8<8. 


Present : 


jriul^t 


Jury  (summing  up)— ^Sentence. 

Queen  versus  Kulum  Sheikh  and  others. 

Commiittd  by  the  Magistrate,  and'tHed^  the 
Sessions  yudge  of  East  BUf'dwan,  omacharge 

ofdacoity,  •*' 

In  charging  a  Jury,  a  Sessions  Judge  should  not 
teU  them  that  the  prisoners  had  previously  be«Jn  bad 
characters.   That  fact  might  be  taken  intb  considelalion  . 
by  a  Sessions  Judge  in  pasangsChtence  when  the  prison- 
ers are  convicted. 

The  offence  of  which  the  prisoners  fl#e 
charged  in  this  instance,  and  of  which  they 
have  been  found  guilty,  is  that  of  dacoity. 
The  Judge  very  properly  charged  the  Jury 
upon  the  evidence ;  and.  according  to  ttot 
charge,  the  accuracy  of  which  is  not  impeach- 
ed, there  was,  as  a  matter  of  fact,  evidence 
inculpating   all   the   prisoners,   the   present 
appellants  before  this  Court.    The  Jury,  then, 
upon  a  matter  of  fact,  having  found  Uie 
prisoners  guilty,  I  cannot  and  I  have  no  desire 
to  interfere  with  that  finding  of  the  Court 
below.    But  I  allude  to  the  conviction  simply 
to  bring  it  to  the  Judge's  notice  that  it  was 
not  right  for  him  in  charging  the  Jury  to  tell 
them,  as  a  matter  of  fact,  that  several  of  the 
prisoners  before  him  had  previously  been -bad 
characters.    The  fact  of  their  having  been 
bad  characters  before  ha*  nothing  whatever 
to  do  with  the  charge  in  question ;  an^,  on 
the  other  hand,  it  was  likely  to  prejudice  the 
Jury  against  them.    That  fact  might  hayt 
been  and  was  very  properly  taken  into  consi- 
deration when  the  Judge  came  to  inflict  the 
penalty  which  the  law  permits ;  but  it  should 
not  have  been  mentioned,  for  the  reasons 
above  stated,  in  his  charge  to  the  Jury. 


The  appeal  is  dismissed. 
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The  loth  September  1868. 

Present : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

yudges. 


Judgment  of  the  High  Court. 

Jackson,  J, — The  Assistant  Magistrates 
order  is  clearly  illegal.  It  is  set  aside,  and 
the  Magistrate  is  directed  to  see  that  legal 
orders  are  passed  upon  the  complaint. 


Criminal  charge— Civil  action. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure^  by 
the  Sessions  Judge  of  If  est  Burdwan,  in 
the  case  of  Khosal  Singh  versus  Joolshee 
Chowdhry  and  others, 

A  chaise  properly  laid  under  the  Penal  Code  should 
be  investigated,  even  if  the  case  be  one  in  which  a  civil 
action  will  lie. 

Reference. — The  applicant  laid  a  charge  in 
the  Court  that  certain  parties  had  forcibly 
tj^ken  his  bullocks,  and  injured  one  of  them, 
worth  40  rupees,  and  beat  his  carters.  The 
charge  was  under  Sections  352  and  429  of 
the  Indian  Penal  Code. 

The  Assistant  Magistrate  took  no  evidence 
and  made  no  investigation,  but  merely  referred 
the  applicant  to  the  Civil  Court  to  sue  for  the 
value  of  his  bullocks. 

From  the  record  it  appears  that,  on  the  i6th 
July,  the  Assistant  Magistrate  of  Raneegunge 
recorded  petitioner's  statement  in  the  most 
brief  and  illegible  manner,  and  wrote  at  the 
bottom — "The  prosecutor  should  sue  for 
Rupees  40  in  the  Civil  Court."  This  ap- 
pears to  me  an  order  contrary  to  law,  if 
it  can  be  called  an  order  at  all.  The  peti- 
tioner laid  a  charge  of  assault  under  Sec- 
tion 352,  and  of  mischief  under  Section 
439 ;  and  the  Assistant  Magistrate  was  legally 
bound  to  investigate  those  charges.  There  are 
many  cases  in  which  a  civil  action  will  lie 
as  well  as  a  criminal  charge ;  but  that  does 
bot  render  the  investigation  of  the  criminal 
charge  unnecessary. 

The  order  is  illegal,  and  the  proceedings 
are  referred  to  the  High  Court,  under  Section 
434,  that  such  order  may  be  quashed,  and  the 
charge  properly  investigated. 


The  loth  September  1868. 

Present: 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges. 

Bond  to  keep  the  peace — Cancelment  of  order- 
Sections  aSa  and  391,  Code  of  Crimiiial  Pi»> 
cednre. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Gya,  in  the  cases  0/ 
Mussamut  Anunfiee  Kooer  versus  Ran 
Sooneet  Kooer,  and  Government  versus 
Mussamut  Anundee  Kooer, 

A  Ma^ristrate  may,  under  Section  291  of  the  Code  of 
Criminal  Procedure,  cancel  an  order  passed  by  bioi  under 
Section  282  of  that  Code,  summoning  a  person  to  sliov 
cause  why  he  should  not  enter  into  a  bond  to  keep  Ike 
peace. 

Jackson,  J. — ^This  is  a  reference  from  the 
Sessions  Judge  of  Gya.  The  Sessions  Judge 
has  referred  to  this  Court  two  orders  of  the 
Magistrate  as  illegal.  By  the  first  order,  the 
Magistrate  quashed  a  former  order  which  be 
had  passed,  requiring  recognizances  to  keep  the 
peace  from  Ranee  Sooneet  Kooer.  The  Sessiios 
Judge  remarks  that  a  judicial  officer  has  no 
power  to  alter  or  cancel  any  decision  which  he 
may  pass,  and  he  knows  no  reason  why  an  or- 
der passed  under  Section  282  of  the  Criminal 
Procedure  Code  should  be  exempt  from  the 
operation  of  this  rule.  We  refer  the  Judge 
to  Section  291  of  the  Code,  which  enacts  that. 
if  the  Magistrate  or  other  officer  should  «* 
sufficient  cause,  he  may  dischaige  any  re> 
cognizance  for  keeping  the  peace  taken  under 
the  preceding  Section.  Under  Section  i^h 
the  Magistrate's  (Ader  discharging  the  rccog-  j 
nizances  of  Ranee  Sooneet  Kooer  was  not  J 
illegal.  I 
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The  nth  September  1868. 

Present : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges, 

CiTil  Court— Permission  to  prosecute— For- 
gery— Perjury. 

Reference  to  the  High  Court,  under  Section  ^34 

0/  the  Code  of  Criminal  Procedure,  by  the 

Additional  Sessions  Judge  of  the  2^'Per' 

gunnahsy  in  the  case  of  Gohind  Chunder 

Ghose  and  others. 

The  Civil  Court,  in  giving  permission  to  prosecute 
under  Sections  169  and  170,  Code  of  Criminal  Procedure^ 
should,  in  a  case  of  forgery,  state  distinctly  what  the 
docuoient  is  for  which  a  prosecution  is  to  be  entertain- 
ed.  The  particular  act  or  acts  of  forgery,  and,  in  a 
case  of  perjury,  the  particular  words  which  constitute 
the  perjury,  should  be  specified. 

Hothouse,  y, — ^We  think  that  the  Addi- 
tional Sessions  Jadge  is  right  in  this  case. 
Four  persons  were  severally  charged  with 
ofiEences  ander  Sections  471  and  193  of  the 
Indian  Penal  Code.  Those  offences  were 
committed  in  proceedings  before  the  Civil 
Court,  and  so,  under  Sections  169  and  170  of 
the  Criminal  Procedure  Code,  before  proceed- 
ings against  these  persons  could  have  been 
entertained  by  the  Magistrate  at  all,  there 
should  have  been  previous  sanction  for  such 
entertainment  on  the  part  of  the  Civil  Court 
before  which  the  offences  were  committed. 
In  this  case  of  Denoo  Bundhoo  Sircar  the 
Civil  Court  does  give  some  sort  of  sanction. 
It  makes  use  of  these  words,  that  the  "  defend- 
"  ant  may,  if  he  wishes,  proceed  against  the 
"plaintiff  for  forgery."  This,  we  think,. is 
not  a  sufficient  permission  under  the  law. 
The  Civil  Court,  in  giving  permission  to  pro- 
secute, should  have  dis^nctly  stated  what 
the  document  was  for  which  a  prosecution  for 
forgery  might  be  entertained. 


In  the  case  of  the  three  other  prisoners  no 
permission  of  the  Civil  Court  seems  to  have 
been  accorded  at  all.  Under  these  circum- 
stances, we  agree  with  the  Additional  Sessions 
Judge  that  the  commitments  are  void*  ab 
initio,  and  we  direct  that  they  be  set  aside, 
and  we  further  direct  that  the  Additional  Ses- 
sions Judge  do  return  the  commitments  to 
the  Magistrate,  and  direct  him,  before  he  re- 
commits the  prisoner  for  trial  before  the 
Sessions  Judge,  to  obtain  the  requisite  sanc- 
tion of  the  Civil  Court  in  the  case  of  each 
of  the  prisoners.  Should  the  Civil  Court  see 
fit  to  direct  any  prosecution,  that  Court  will 
no  doubt  specify  the  particular  act  or  acts  of 
forgery,  andjhe  particular  words  which  con- 
stitute the  perjury  for  which  permission  will 
be  given  to  prosecute. 


The  nth  September  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Breach  of  the  peace — Police-officer's  report^ 
Credible  information— Section  282,  Code  of 
Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure,  by  the 
Sessions  Judge  of  Tipperah,  in  the  case  of 
Bindrabun  Shaha, 

The  report  of  a  policc-o6Bcer  is  "  credible  informa- 
tion" within  Section  282  of  the  Code  of  Criminal  Proce- 
dure. ^ 

Glover,  J. — ^There  appears  to  be  nothiifg 
illegal  in  the  Deputy  Magistrate's  order.  He 
states  himself  to  be  convinced  by  the  report  of 
the  police-constable,  and  he  gives  various 
other  reasons  for  apprehending  a  breach  of 
the  peace. 
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It  appears  to  U8  that  th^  seport  of  a  pojice- 
officei  (h«ad-c(mstable)  would  be  "predi- 
bk  information"  under  Section  382  of  the 
Criminal  Procedure  Code,  and  that,  under  it, 
tfa^ Deputy  Magistrate  was  justified  in  calling 
upon  the  parties  to  show  cause. 

We  observe  that  he  has  taken  security 
from  both  parties. 


The  nth  September  1868. 

Prtunt : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Procedure  —  Witnesses  for  defence  —  Section 
a6^  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section  434 
of  the  Code  of  Criminal  Procedure ,  by  the 
Officiating  Sessions  Judge  ofNuddea,  in  the 
case  of  Akbar  Tagudgeer  versus  Punchoo 
Bifwas  and  another. 

In  a  case  of  forcibly  rescuing^  cattle  under  Section  13, 
Act  III.  of  1857,  i°  which  the  accused  did  not  summon 
4Uiy  witncssesy  it  was  held  that,  even  if  the  accused 
npuitod  them  summoned^  the  Magistrate,  under  Section 
263  of  the  Code  of  Criminal  Procedure^  need  not  have 
summoned  them,  unless  persuaded  that  they  were  likely 
to  give  material  evidence,  and  that  they  would  not 
attend  vohintarily. 

Hobhouse,  J, — We  have  looked  into  the 
recofd  of  this  case,  and  find  the  facts  to  be 
(iiese.  We  find  that,  on  a  certain  day,  the 
complainants,  two  persons,  were  in  charge  of 
ceitaia  indigo-fields,  and  found  several  herds 
of  cattle  trespassing  on  those  fields;  that 
they  then  were  driving  off  thosic  cattle  to 
the  pound,  when  some  13  or  14  J^^a^^^ 


amongst  whopci  were  th^  tliree  persons  pas- 
ished  in  this  cuse,  came  up,  refu-ed  to  allov 
the  complainants  to  take  the  cattle  to  tbe 
pound,  opposed  their  taking  it,  and  drove  the 
cattle  from  out  of  the  complainant's  costodf. 
These  are  the  facts  upcm  the  record ;  and, 
upon  these  facts,  the  Assistant  Magistrate  of 
Nuddea  convicted  the  prisoners  of  forcib^ 
rescuing  the  cattle  under  the  provisions  of 
Section  13,  Act  IJI.  of  1857,  and  sentenced 
th<&m  to  pay  a  fiiie  of  10  rupees.  Under 
these  circumstances,  the  Sessions  Judge  con- 
siders that  the  finding  of  the  Assistant  Magis- 
trate was  illegal,  and  desires  that  it  mq  be 
set  aside.  He  desires  it  upon  two  grounds: 
firsts  because  he  says  that  there  was  no  evi- 
dence of  "forcible"  rescue;  and,  seconHy, 
because  he  says  that  the  Assistant  Magistrate 
ought  to  have  summoned  the  witnesses  for 
the  defence.  We  have  looked  through  the 
record,  and  we  cannot  find  that  any  witnesses 
were  summoned,  or  were  asked  to  be  sum- 
moned, by  the  defendants;  and,  even  had  tbe^ 
been  so,  still,  under  the  provisions  of  Section 
263  of  the  Code  of  Criminal  Procedure,  the 
Magistrate  need  not  have  summoned  them, 
unless  he  was  persuaded  that  they  were  likeif 
to  give  material  evidence,  and  that  tbej 
would  not  have  voluntarily  appeared. 

On  the  other  ground,  we  cannot  agree 
with  the  Judge  that  there  was  no  evidence  of 
forcible  rescue.     The  complainaius  were  two 
in  number,  and  were,  under  the  provisions  ttf 
Act  III.  of   1857,  lawfully  driving  off  the 
cattle  to  the  pound.    Their  assailants  were  \t 
or  14  in  number,  and,  as  plainly  as  acts  can 
show  forth  men's  intentions,  forcibly  rescoed 
the  cattle,  for  they  forcibly,  1.  e.,  by  a  show  of 
force,  which  was  as  irresistible  as  were  tbe 
men  by  2,  opposed  the  taking  them  away  to 
the  pound,  and  took  them  away  out  of  the 
complainant's  custody.     We  think  the  find- 
ing of  the  Assistant  Magistrate  was  rin^  in 
law,  and  thait  no  order,  therefore,  is  necessaij 
upon  this  referenoe. 
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The  2nd  September  1868. 
Present : 


The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justice,  and   the  Hon'ble  H.  V.  Bayley, 
L.  S.  Jackson,  A.  G.  Macpherson,   and 
F.  A.  Glover,  Judges. 

Procedure — Assessors — Plea  of  g^uilty. 

The  Queen  versus  Sree  Kant  Charal. 

Where  a  prisoner  pleads  guilty,  his  conviction  upon 
that  plea  is  valid^  altnough  there  are  no  Assessors. 

This  case  was  referred  to  the  Full  Bench  by 
the    Honble    L.    S.    Jackson    with    the 
following  remarks : — 


which  the  issue  has  been  tried  by  the  Court 
or  Jury,  e,  g,.  Sections  381,  408  (for  I 
presume  that  a  man  who  has  been  cbnvicted 
on  his  own  plea  of  guilty  may  yet  appeal,  as, 
for  instance,  against  the  legality  of  the 
sentence).  • 

But,  if  there  has  been  no  trial  in  case^ 
where  the  accused  pleads  guilty,  then  the 
Code  has  provided  neither  procedure  for 
passing  sentence  nor  right  of  appeal  in  such 


•  No.  157,  to  the 
Officiating  Sessions 
Judge  of  Cuttack. 


A  LEiTER*  of  the  Registrar  of  this  Court, 

dated  20th  February  1866, 
para.  2,  states  that,  where 
the  prisoner  pleads  guilty, 
the  opinion  of  the  Asses- 
sors is  unnecessary.  This  letter,  f  or  the  ex- 
tract containing  this  opinion,  having  been 
printed  in  the  Weekly  Reporter,  is  doubtless 
accepted  as  authority,  and  the  Judge  in 
this  case  improves  upon  the  ruling  by  not 
employing  Assessors  at  all.  1  think  the 
opinion  expressed  in  the  letter  is  incorrect, 
and  the  course  taken  by  the  Judge  in  this 
case  unwarranted  by  law.  It  appears  to 
me  that,  by  the  terms  of  Section  324,  where 
trials  are  not  by  Jury,  the  Court  of  Session 
is  not  dulv  constituted  without  Assessors 
who  are  members  of  it :  that,  with  a  view  to 
the  "  commencement  of  the  trial "  as  pro- 
vided in  Section  362,  the  accused  must  be 
brought  before  a  Court  so  constituted,  and, 
if  he  plead  guilty,  the  Assessors,  as  members 
of  the  Court,  ought  to  give  their  opinion 
whether  or  not  he  should  be  convicted  on 
h'^  plea,  this  being  a  matter  in  the  discretion 
of  the  Court ;  though,  of  course,  the  decision 
on  this,  as  on  other  points,  is  vested  ex- 
clusively in  the  Judge.  It  may  be  objected, 
with  reference  to  part  of  the  language  of 
Sections  362.  and  363,  that  in  such  cases 
there  is  no  trial,  inasmuch  as  the  accused 
has  pleaded  guilty  instead  of  "  claiming  to  be 
tried,"  and  that  Assessors  are  only  needed 
with  a  view  to  "  trial''  (Section  324). 

But  I  think  it  clear  that  the  word  "'•  trial" 
is  used  in  many  Sections  of  the  Code  to 
iifdicate  a  judicial  proceeding  in  which  an 
accused  person  has  been  convicted  or  ac- 
quitted, and  not  particularly  a  proceeding  in 


cases. 

I  think  the  matter  should  be  laid  before 
a  Fgll  Bench  with  a  view  to  determme  the 
law  on  this  point,  and  to  get  rid  of  the 
letter  above  quoted. 

The  judgment  of  the  Full  Bench  was  deli^ 
vered  as  follows : — 

Peacock,  C.  J, — We  are  of  opinion  that, 
in  the  case  of  a  prisoner's  pleading  guilty 
before  a  Court  of  Session,  the  conviction 
upon  that  plea  is  valid,  although  there  are 
no  Assessors  {see  Sections  362  and  363 
of  the  Code  of  Criminal  Procedure).  If  the 
accused  refuse  to  plead  or  claim  to  be  tried, 
the  Court  must  proceed  to  try  the  case ;  and 
in  that  case,  where  the  trial  is  not  by  Jury, 
it  must,  according  to  Section  324,  be  conduct- 
ed wiih  the  aid  of  two  or  more  Assessors  as 
members  of  the  Court, 


t  See  5  W.  R.,  Criminal  Letters,  p.  2, 

Vol.  X. 


The  2nd  September  1868. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
L.   S.  Jackson,  A.  G.  Macpherson,  and 
F.  A.  Glover,  Judges. 

Jurisdiction — Resistance  of  process — 
Civil  Court. 

The  Ameen  versus  Bhagai  Duffadar 
and  another. 

The  resistance  of  process  of  a  Civil  Court  is  punish- 
able under  the  Code  of  Criminal  Procedure.  Previous 
ruling  of  Chunder  Kant  Chuckerbutty*  overruled. 

This  case  was  referred  to  the  Full  Bench 
in  consequence  of  the  following  proceed- 
ing of  the  Joint  Magistrate  of  Jessore, 
which  was  forwarded  to  the  High  CoufH 
by  the  Judge  of  the  Small  Cause  Court 
of  Jessore  with  the  remarks  subjoined : — 

Proceeding     of    the      Officiating     Joint 
Magistrate. — This  is  a  case   of  resistance 

•  See  9  W.  R.,  Criminal  Rulings,  p.  63. 
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of  f«o€«66  inade  ov«f  for  trial  h^  die  Judg€ 
of  th(e  Sisall  Cause  Court.  I  find  that 
tlie  High  Court  bave  raled  in  the  case  noted 

in    the    margin*    that 
ffMiscellaoeaiocaseAf  the  Civil  Courts  must 

erX:  "dS?^  ^  «ni  ^'^^  ^1'^  cases  of  resist- 
Aprilises.  '  ance  of  process  them- 

selves, and  that  they 
cannot  make  ^over  an  ordinary  case  of  this 
nature  to  a  l^agisti^.  I  am  not  sure  that 
this  ruling  would  extend  to  cases  of  evasion 
of  process ;  but  the  present  case  seems  to 
be  quite  of  the  description  intended  by 
the  High  Court.  I  th^efore  revdte  the 
former  orders  passed  in  this  ca^»  and  direct 
it  to  he  struck  off  the  file.^ 

^epiqrf^  by  th^  jMdgi  of  He  Small 
Cau^^  Courf, — Willi  fefprenqe  "to  the  accom- 
Mnyjng  popy  of  a  profcee^ing  from  the 
pffici^^i^g  Jpint  Magistrate  ot  Je3Sore,  1 
bij^  tp  ^ligf  the  ppipipn  pf  the  tijgh  Court 
is^'f^et^er  a  $fp^l|  C^MS^  Court  is  c^inpowered 
tq  ppqisl)  r^sjstainpe  of  lis  process  without 
feferenge  to  thq  Magj^t^ftte. 

in  the  case  noted  it  was  held  by  Loch  and 
Glover,  yy.,  that  a  Civil  Court  cannot 
make  over^a  case  of  simple  resistance  of  its 
process  to  a  Magistrate  for  trial,  Section  25, 
Regulation  IV.  of  1793,  being  still  in  force. 
But  this  4^9i^QXI  1^  I  fipd,  oppo^d  to  Cir- 
cular Order  No.  121,  dated  the  13th  Janu- 
ary 1863,  which  saye  that  anv  offence  that 
may  be  construed  to  be  an  offence  provided 
i^T  h^  the  Penal  Code  must,  under  Section  2 
of  that  Code,  be  punishable  unde  its  pro- 
visions. 

It  appears  to  me  that  the  decision  of  Loch 
and  Giww,  JjF.,  wiJSl  i¥4  wply  \o>  (t/»  pase  of 
Bhagai  Duffadar  and  Futtick  Gazee,  as  the 
offence  with  which  they  stand  charged  clear- 
ly falfe  within  Section  183  of  the  Penal 
Code ;  and,  as  the  Code  subjoins  express 
negative  words,  the  offence  must  be  punish- 
Mb  in  the  manner  provided  for  in  that 
Sectipi^. 

Assufn\Qg,  ho^'^ver,  th^t  the  decision  in 
qi^i^tiqm  w\\\  4pply,  a  further  question 
^i^e^  wh,etl\^  the  provisions  of  the  Regu- 
Ujtion  feferf e4  to  in  that  decision  h^ve  been 
mad^  applicable  (o  Smal]  Cause  Courts  in 
the  Mqf ^j^sil  or  not^..  They  certs^ii^ly  hf  ve  not 
been  made  applicable  by  Act  XL  of  1865  or 
^y  other  Act;  and  it  therefore  appears  to 
n^^  U>^  I  bave  no  power  to  pupish  resist- 
ance of  a  process  of  my  Court  without 
reference  to  the  Magistrate. 


For  the  above  reasons,  I  am  of  opinioB 
that  the  offence  with  which  Bhagai  Doffadar 
and  Futtick  Gazee  stand  charged  sbodd 
be  dealt  with  by  the  Magistrate. 

TAe  judgments  of  the  Full  Bench  uurt 
delivered  as  follows  : — 

Peacock,  C  y, — ^The  question  is  vhetber 
the  rf  sistgnoe  of  process  of  a  Civil  Govt  \& 
punishable  under  the  Code  of  Criminal  Pro- 
cedure by  the  Courts  of  crimiDal  jniisdic- 
tipq.  ]x  is  unnecessary  to  determine  vl^etbcr 
the  offence  is  punishable  by  ^  Civil  Govt, 
if  it  chose  to  take  cognizance  of  it. 

By  Section  186  of  the  Penal  Code,  it  is 
an  offence  to  obstruct  s^ny  public  $ervaitt 
in  the  discharge  of  his  public  fanctions, 
and  by  Section  ^  i  every  officer  of  a  Cooit 
of  Ju$tjqe  whose  duty  U  is  to  execute  anv 
judicial  process  is  a  public  officer.  The 
offence  therefore  i9  punishable  under  the 
Penal  Cpd^.  Offences  punishable  under 
3ectipn  186  of  the  Penal  Code  ar^  bj  t)M 
Code  of  Crimina.1  Procedure  made  puoiah- 
able  by  tb?  Courts  mentioned  in  ColoraB  7 
of  the  Schedule  to  that  Act. 

yacksen,  y, — I  only  wish  to  add  that  it 
appears  to  me  that  there  has  been  a  mift- 
apprehension  in  fegard  to  the  applicabiliQr 
of  the  provisions  of  Sections  32  to  35,  Re- 
gulation IV.  of  1793,  to  the  Subordinate  Civil 
Courts.  These  provisions  as  originaily 
enacted  applfed  only  to  the  Courts  of  ths 

Zillah  judges.    It  was 

1852,  p.  71.  the  late  Sudder  Coot 

that,  by  the  provisioBS 
of  Act  VI.  of  1843,  ^^  power  of  punishiof 
resistance  of  process,  being  pait  of,  as  betog 
included,  among  the  rules  for  the  trial  and 
decision  of  all  original  suits,  had  bees  ex- 
tended to  the  Courts  of  the  Principal  Sudd^ 
Ameens,  and  the  Sudder  Court  wottid  doubt- 
less  have  held  that  by  parity  of  reasooiq^ 
the  power  had  been  subsequently  cenfemd 
by    Act  XXVI.  ef   1S52    on    the   Sadder 
Ameens  and  Moonsiffs.    Whether  that  view 
was  correct  or  not,   those  Acts  have  been 
since  wholly  repealed  by  Act  X.  of  iMi; 
consequently  the  provisions  of  Section  I4t 
Regulation  VI.  of  1793,  if  they  are  still  is 
force,    now  stand,   as  they  originally  M, 
applicable  only  te  the  Courts  of  the  Zillah 
Judges.    It    therefore    seems    to   me  thit 
there  is  no  ground  for  holding  that  resiit- 
anee  of  process  ^^Subordinate  Civil  Oourii 
can  be  dealf  with  by  those  Courts  under  the 
Regulation  of  1793.     U  also  appears  to  me 

b 


iZ6%.} 


Crimhka 


THB  WIBn»T  BStMnn. 


wfwitM^S* 


45 


more  than  d€iiil>dirl  whether  fhe  fi^ovision^ 
of  the  Section  are  not  sopersede^  by  Section 
a  c^  the  Indian  Penal  Codie^  in  so  far  a»  any 
case  of  resistance  of  process-  faH^  wtthiBF  the 
proYisions  of  the  Code. 


The  2ml  September  iW*. 

The  Hon'ble  Sir  Barnes  Peacock,  A?.,  C^ief 
yustice,  and  the  Hon'ble  H.  V.  Bayley, 
L.  S.  jackscMk,-  A.  Q,-  Macpherson,  and 
F.  A.  Glover,  Judges, 


Procednre — Hig^h  Court— -Difference  of  opinion 
-^9e^on  ^,  letters  Patene^Se^dibtf  4)20, 
Code  of  Cnminal  Precwfure. 

Katzecm  Thatoor  and  others,  Apptttanti. 

Where  a  difference  of  opinion  arises  between  two 
Jiid(;nes  of  tfie  Hi^h'  Court?  in'  a'  criming  aMp^,  the 
optannr  of  tfie  Senior  J«udge  proVcils,  adder  Section  36 
ot  the  Letters  Pateiit,  notwithstanding  SiNrtion  420  of 
t^  Code  of  Criminal  Procedure. 

On  the  trial  of  this  ^ppealy  a  difference  of 
opinion  arose  between  the  Hon'bte  E,  Jock- 
^n  and  the  Hon'ble  F.  A.  Glover y  and"  the 
case  wa^  thefeupon  referred  to  a  full  Bench 
by  th4>  £ton'bU  £,  Jackson  under  the  follow- 
ing remarks : — 

The-  alteration  of  the  Sessions  Judge's 
ord<A«'  requires  two  sigtiaturss.  There  seems 
to  be  a  conflict  berween  Section  36  of  the 
Letters  Patent  and  Section  420  of  the  Crimi- 
nal Procedure  Code.  If  the  Chief  Justice 
h^  fto  ebjett^bn,  perhaps  tfie  cjuest'ioh'  had 
better  be  placed  befoif  a  Fall  Bench,  as*  it  is 
a  most  ixnportstnr  point,  and  should  be  decided 
atithoritatlvely  with  as  little'  dellay  as  possi- 
ble; 

The  Judgpienl  of  the  Full  Bench  was  de- 
livered as  follows  by  : — 

Peacock,  e.  7.— The' question  ife  "whten 
two  Judges  sitting  as  a  Division  Bench  of  the 
Highi  Court  in  appeal  in  a  ctimittbl  case  are 
divided  in  opinion,  is  it  necfessary,  with  advert- 
ence to  Section  4:20  of  the  Code  of  Criminal 
Procedin^,  that  reference  should  be  made  to 
a  third  Judge ;  ot  is  it  sufficient,  with*  advert- 
ence to  Section  36  of  the  Letters  Patent, 
that  an  order  issue  according  to  the  opinion 
of  the  Senior  Judge/' 

We  are  of  opinion  ttfiit,  noyvithstanding 
Section  4210  erf-  the  Code  of  Criminal  Pro- 
cedure, ttte  ofpiiritfn  of  thi^  ieifiof  Jiidge 


AnMrt  pre^l  aOGordtng  to  Seoti<yn  36  of  the 
Lettiers  Patent,  and  ttert  it  is>  8iifficient.il  the 
sentence  of  ovdet  m  ateoordanca  with  that 
opinion  be  signed  by  the  Senior  Judge,  ti^ 
such  case  it  ought  to  appear  o»  the  face  af 
the  erd^#  why  it  ie  sig^aed  only  by  <m« 
Judge. 

Section  420  of  the  Code  of  Criminal 
Procedure  speaks  merely  of  the  Sudder 
Court  and  of  Judge»  oi  Mch  Sudder  Court. 
The  Act  itself  was  passed  on  the  5th  of 
Septeittft^r  rSfer.  TH^  ffigh  CiMqW  i*as 
established  under  tFrt  Hi  And  25  Vic,  c.  104, 
whTch.  peoeived  the  royal  assent  on  the  6tb 
ef  A«gbst  r86i.  Tha  Letters  f'atenfr  under 
which  the  High  Coi#e  Ad^  £t»  ws»  piMsed 
on  the  28th  of  December  1865. 

S^CtiOff  1 1  of  tli^  ^4  and  2^-  V>c.,  6.  f  o^J,  en- 
acted fhstt  aft  ht\B  (A  thte  L«gfel«tt»  of  Iw4ia, 
which'  at  the  firiie  of  !h#  tf^tabttaliwlent.  of 
the  High  Court  wer#  aijJpli^i^Sfe^  to»  tft»  Su- 
preme Court  at  Fort  Willam  in  Bengal, 
or  to  ^  Judges  <^  that  Court)  shall  ba 
taketi  to'  be  applicable  t»  the  said  Highl 
;  Court  and'  to  the  Judges  thereof  resptdeti^^ly,, 
so  far  as  they  might  be  consistent  with  the 
provi^ibns  of  ttt^'  said  Kti  atad  ^t»  Letters 
Patent  to  be  issued  irt  [5urSuaTte€i  theteftfy  aiAf 
subject  to*  the*  legSsUtive  pO#er&,  in-  retoion 
to  the  mitt^rs  aterfesaid,  of  th^'  Gc^trmt^ 
Getteral  of  lA*a  iU  Cbuntil. 

This  Section,  howevei',  rfid  riot  6!*tehrf  Vi 
the  High  Court  the  provisions  6f  Sectibii 
420  of^the  Code, of  Criminal  P'rbberf^^re*, 
wliich  applied"  only  to  tie  judged  df  the 
Sudder  Court. 

Section  13^  <!>f  the*  said  Aet^  enacted  that'i 
subject  to  anj"  laws  of  regulations  whidh 
might  bo  made  by  the  Governor  General 
in  Council,-  the  High  Court  mi^>  by  its 
own  roles,  provi<Je  for  the  exjercis©  bj?  one 
or  more  Judges^-  or  by  Division  Court* 
constituted  by*  twd*  or  more  Judgea  of  the 
High  Court,  of  the  original  and  appellate 
jurisdiction  vcfsted**  lU^  such^  Gourt,-  in  such 
manner  as  might  appear  to  the  Court  to  be 
convenient  for  the  dud  admini^rallbn  of 
jjU8tice« 

By  Section  i5>  of  the  rules  of  the  "High 
Courti  it  w«t8  declared  that  all  powers  ai^d 
functions  which  were  vested  in^  the  Court 
by  die  Letters  Patent^  constituting;  the  Court, 
and  whlch^  were  not  otherwise  expressly 
provided  for  by  the  rulea  of  the  Court, 
might  bcr  ewrcised  by  a. single  Judge  or  by 
a  Division  CoUl»^  consisting^  of  two  or  mqife 
Jtldge^^  and  by  rale'a6'iewa»  provided  that 
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a  Division  Bench  for  the  hearing  of  criminal 
appeals  may  consist  of  two  or  more  Judges. 
These  rules,  coupled  with  Section  13, 
provide  that  &  Division  Court  may  consist 
of  two  Judges,  and  a  Court  so  constituted 
is  subject  to  the  provisions  of  Section  36. 


The  nth  September  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Fraudulent  remoTal  of  property— Decree  of  Col- 
lector's Court  —Section  ao6,  Penal  Code — Sec- 
tion Z4S  Act  X.  of  Z859. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  ^f  Criminal  Procedure,  by 
the  Sessions  Judge  of  Tipperah,  in  the  case 
of  Gour  Chunder  Chuckerbutty  versus 
Kishen  Mohun  Singh, 

A  person,  who  fraudulently  removes  property,  intend- 
ing thereby  to  prevent  that  property  from  bemg^  taken 
in  execution  of  a  decree  made  by  a  Collector,  commits 
an  offence,  and  is  punishable  under  Section  206  of  the 
Penai  Code,  and  not  under  Section  145,  Act  X.  of  1S59. 

Reference, — I  am  of  opinion  that  the 
Deputy  Magistrate's  order  is  illegal  ;  but,  as 
the  amount  of  fine  is  only  Rupees  50,  and  the 
term  of  imprisonment  in  lieu  of  fine  only  a 
month,  I  must. send  the  case  up  to  the  High 
Court  that  the  Deputy  Magistrate's  orderb 
may  be  quashed.  Section  145,  Act  X.  of 
1859,  provides  for  the  punishment  of  persons 
who  remove  property  distrained  under  that 
Act.  That  being  the  case,  I  consider  that  the 
Deputy  Magistrate  was  not  empowered  to 
try  this  case  as  one  punishable  under  Sec- 
tion 206,  Indian  Penal  Code,  which  has 
reference  to  cases  other  than  those  coming 
within  the  provisions  of  Act  X.  But,  as 
above  showed,  I  cannot  myself  reverse  the 
Deputy  Magistrate's  orders,  but  must  send 
the  case  on  for  orders  of  the  High  Court. 

Judgment  of  the  High  Court, 

Lochf  J, — It  appears  to  me  that  the  of- 
fence is  punishable  under  Section  206  of  the 
Indian  Penal  Code,  and  not  under  Section 
145  Gf  Act  X.  of  1859,  which  relates  to  pro- 
perty under  distraint,  and  not  that  taken  in 
execution  of  a  decree. 

The  Collector  trying  a  case  under  Act  X. 
of  1859  is  a  Judge  (illustration  a  to  Section 
19,  Penal  Code),  and  the  words  "Court  of 
Justice"  denote  a  Judge  empowered  by  law 
to  act  judicially  alone  (Section  20,  Penal 
Code),  and  a  suit  for  rent  is  certainly  a  civil 


suit ;  so  that,  if  a  person  fraudulently  removes 
property  intending  thereby  to  prevent  that 
property  from  being  taken  in  execution  of 
a  decree  or  order  which  has  been  made  bv 
a  Collector,  who  is  a  Court  of  Justice  in  a 
civil  suit,  i,  e,y  a  suit  for  rent,  he  commits 
the  offence  described  in  Section  206,  Penal 
Code.  I  think  that  there  are  no  grounds 
for  the  interference-  of  this  Court.  The 
papers  will  be  returned  to  the  Judge. 

Glover^  J, — I  concur. 


The  14th  September  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Procedure— Breach   of   the    Peace— Evideoa 
given  in  presence  of  accused. 

Reference  to  the  High  Court,  under  Section 
434  ^f  ^^^  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Gya,  in  the  cast 
of  Maghun  Misser  versus  Chummun  TV- 
lee. 

Held  by  Lochj  J.y  that,  in  a  case  in  which  a  person 
is  called  upon  under  Section  2S2,  Code  of  Criminal  Pro* 
cedure,  to  show  cause  why  he  should  not  )^ve  security 
to  keep  the  peace,  the  accused  should  have  the  oppor* 
tunity  of  havingf  the  evidence  of  the  witnesses  for  lh« 
prosecution  i^iven  in  his  presence,  and  of  showing:  by 
cross-examination  that  no  charg^e  is  made  out  agaiatf 
him. 

Hkld  by  Glover^  %,  dissenting*,  that  in  such  a  case 
it  is  not  necessary  that  the  Mapstrate  should  adjudicate 
judicially  as  to  the  necessity  uir  taking  security  onett* 
dence  given  before  him  in  the  presence  of  the  persoa 
summoned. 

Glover,  J, — I  CAN  find  nothing  in  the 
Criminal  Procedure  Code  which  makes  it 
necessary  to  take  evicience  as  10  the  likeli- 
hood of  a  breach  of  the  peace,  after  ihe  ac- 
cused has  been  summoned,  and  is  present 
either  in  person  or  by  ajjent. 

Section  282  gives  a  Magistrate  power,  en 
receiving  "  credible  information  "  that  such 
and   such   a   person  is  likely  to  commit  a 
breach  of  the  peace,  to  call  upon  that  person 
to  show  cause  why  he  should  not  be  required 
to  enter  into  a  bond  to  keep  the  peace.     <Ao 
order  of  this  description  cannot  be  issued 
until  the  Magistrate  has  saiis6ed  himself,  in 
the  way  laid  down  in  the  Procedure  Code, 
of  the  necessity  for  issuing  it ;  but  being  is- 
sued,   and    the  accused  appearing  to  show 
cause  against  it,  there  would  be  no  neceJ- 
siiy,  It  seems  to  rilre,  for  recording  de  nuro 
ihe  evidence  of  any  witnesses,  merely  be- 
cause their  depositions  bad  not  been  cakes 
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in  the  presence  of  the  accused.  The  law 
supposes  that  the  Magistrate  has  acted  pru- 
dently and  with  due  consideration,*  and  has 
received  information  (which  he  believes)  that 
it  is  necessar}'  to  prevent  a  breach  of  the 
peace  by  calling  for  a  security-bond.  The 
words  of  the  Section  (282)  appear  to  me 
to  suppose  that  a  good  primd  facie  case  has 
already  been  established  against  the  party 
accused,  which  case  he  is  called  to  rebut, 
if  he  would  escape  the  necessity  of  having 
to  give  security ;  and  I  cannot  find  either 
in  Sections  282,  287,  or  288,  anything  which 
makes  it  incumbent  on  a  Magistrate  to  ad- 
judicate judicially  as  to  the  necessity  for 
taking  security  on  evidence  given  before  him 
on  the  appearance  of  the  person  summoned. 
It  appears  to  me  that  if  a  Magistrate  is  once 

satisfied  on  what  he  considers  to  be  credible 

• 

information,  that  it  is  necessary  to  take 
security  for  the  preservation  of  the  peace, 
he  has  full  authority  to  call  upon  the  party 
charged,  and  to  take  such  security  from  him 
without  recording  in  his  presence  the  evi- 
dence or  information  on  which  he  himself 
acted. 

This  case  has  been  referred  to  the  High 
Court  by  the  Judge  of  Gya  under  Section 
434,  Code  of  Criminal  Procedure,  with  an 
opinion  that,  as  a  certain  party  against  whom 
proceedings  had  been  taken  under  Section 
282  had  not  had  the  opportunity  of  hearing 
the  evidence  on  which  the  Magistrate  acted 
in  calling  upon  him  to  show  cause,  the  order 
for  security  was  illegal,  in  accordance  wiih 
the  ruling  of  a  Divisional  Bench  of  this 
Court  in  the  case  of  Nur  Singh  Narayan, 
petitioner  (10  Weekly  Reporter  1). 

With  great  deference  to  the  learned 
Judges  who  passed  that  decision.  I  think,  for 
the  reasons  above  given,  that  the  Magis- 
trate's order  in  this  case  was  not  illegal,  and 
that  there  was  no  neces^y  for  taking  the 
evidence  of  witnesses  in  the  ac^sed's  pre- 
sence. 


The  point  is  an  important  one,  and  I 
should  wish  it  referred  to  a  Full  Bench. 

Loch,  J. — I  think  that  the  course  laid 
down  in  the  ruling  of  the  Court  reported 
at  10  Weekly  Reporter,  page  i,  should  be 
followed,  though  the  law  does  not  distinctly 
prescribe  what  is  to  be  done  after  the  ac- 
cused appears.  He  is,  however,  in  the  posi- 
tion of  a  person  charged  with  an  offence, 
against  whom  evidence  has  been  taken,  and 
he  has  been  summoned  to  answer  to  the 
charge.  Now,  in  ordinary  cases,  though 
witnesses  in  support  of  the  charge  have  been 
examined  before  the  accused  appear,  yet, 
when  he  appears,  they  are  required  to  at- 
tend to  be  again  examined  before  the  accus- 
ed, and  to  give  him  an  opportunity  of  cross- 
examining  them.  This  appears  to  me  the 
course  which  should  be  taken  in  a  case  of  the 
kind  which  has  been  referred.  A  criminal 
charge  is  preferred,  and  the  accused  should 
have  the  opportunity,  as  in  other  cases,  of 
showing,  by  the  cross-examination  of  the 
witnesses  for  the  prosecution,  that  no  charge 
is  made  out  against  him.  I  would,  there- 
fore, set  aside  the  order  of  the  Magistrate,  as 
recommended  by  the  Sessions  Judge. 


The  14th  September  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Contempt  of  Court — Punishment — Section  358, 
Penal  Code— Section  163,  Code  of  Criipinal 
Procedure.  ^ 

Reference  to  the  High  Courts  under  Section 

434  9f  ^^^  ^^^^  9f  C^^^^^^^  Procedure, 
by  the  Sessions  Judge  of  Patna,  in  the 
case  of  Buhram  Khan, 
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In  a  case  of  interruptioa  to  a  public  servant  in  a  stage 
of  a  judicial  proceeding  under  Ssctioa  S33,  Penal  Code, 
a  sentence  of  imprisonment  cannot  be  passed  under 
Section  163  of  the  Code  of  Criminal  Procedure. 

R^erence, — I  have  the  honor  to  for- 
ward the  record  of  a  trial  held  undei 
Section  163  of  the  Procedure  Code  and 
Section  228  o£  the  Indian  Penal  Code,  in 
which  Deputy  Magistrate,  Moulvie  Duleel- 
ooddeea  Khan  Bahadoor,  has  passed  an  order 
oi  one  month's  imprisonment  on  Bubram 
Khan,  Constable,  for  creating  a  disturbance 
and  interrupting  the  Court  during  its  sit- 
ting in  the  discharge  of  its  judicial  duties. 

Under  the  last  C'lause  of  Section  163',  Act 
XXV.  of  186^,  the  Deputy  Magistrate  was  de- 
barred  from  passing  sentence  of  imprisonment 
in  the  case,  and  his  order  is  therefore  wholly 
iiiegal.  I  have  directed  the  discharge  of  the 
prisoiver  on  bail,  and  now  submit  the  record 
that  the  order  in  question  may  be  quashed. 

Judgment  of  the  High  Court, 

Glover,  J, — We  think  that  the  Deputy 
Magistrate's  order  was  illegal,  and  should  be 
quashed. 

Under  Section  163,  Code  of  Criminal  Pro- 
cedure, the  Deputy  Magistrate's  powers  were 
limited  to  the  imposition  of  a  fine  up  to  200 
rupees,  or,  in  default,  to  simple  imprisonment 
in  the  Civil  Jail  for  one  month.  He  had  no 
power  to  award  imprisonment  as  a  substan- 
tive punishment.  If  he  considered  a  fine  to 
be  too  light  a  sentence  for  the  oifence^  com- 
mitted, he  ought,  under  the  latter  provisions 
of  Section  163,  Code  of  Criminal  Procedure, 
to  have  referred'  the  case  to  some  other 
Magisterial  oflScer,  who  would  have  had' power 
to  inflict  the  severe  punishment  awardable 
under  Section  228  of  the  Penal  Code. 

As  the  Deputy  Magistrate  sentenced  the 
accused  to  one  month's  imprisonment,  he  ex- 
ceeded his  authority,  and  his  order  must  be 
set  aside. 


The  28th  October  186a. 


Present  : 


The  Hon'ble  F.  A.  Glover,  Judge, 


Gcaeraf  Bzeeption— Act  d«ne  bf 
tion  94,  Peaal  Code, 


The  Queen  versus  Sonoo  and  othecs. 

Committed  by  the  Magistrate,  and  iritd.  h 
the  Sessions  Judge  of  Bhaugulpore^  «  3 
charge  of  giving  false  evidence ,  and  jw- 
tenced  to  5  years  rigorous  impriss^ 
ment. 

To  obtain  the  benefit  of  the  exception  albwi  bf 
Section  94  of  the  Penal  Code^  it  must  be  shewn  tiMft 
the  prisoners  were  compelled  to  act  as  they  «fid  fnn 
apprehension  that  instant  death  wonld  be  the  coasp^ 
quence  of  a  refusal. 

The  prisoners  admit  that  they  made  the 
false  statements  charged;  their  defence  is 
that  they  were  coerced  into  doing  so  by  the 
Police  Inspector. 

There  is  no  proof  of  this  coeroion ;  and  i 
there  were,  it  would  be  necessary  to  sbov 
that  the  prisoners  were  compelled  to  act  as 
they  did  from  apprehension  that  inami 
death*  would  be  the'  consequence  6L  1 
refusal.  Section  94  of  the  Penal  Code  i^ 
quires  nothing  less^tllaa  this. 

It  is  clear,  therefore,  that»  even  grantiiig 
the  prisoners'  statement  to  be  true,  they  are 
not  protected'  by  law ;  and,  as  the  false  state- 
ments made  by  them,  if  believed,  would  have 
had  the  effect  of  convicting  innocent  person 
of  homicide,  I  do  not  consider  that  the  sen- 
tence passed  by  the  Sessions  Judge  is  at  ifl 
too  severe. 

The  appeal  is  rejected. 
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The  loth  November  1868. 
Present : 

The  HoD'ble  J.  B.  Phear  and  C.  Hobhoase, 

Judges, 


ion  270,  Code  of  Criminal  Procedure. 

Reference  t0  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure^  by 
the  Judicial  Commissioner  ofAssam^  in  the 
case  of  Hothoor  Laloong  versus  Hindoo 
Singn  Mouz  and  another, 

Hbl9  thai,  when  a  Magistraieis  dsaliag  with  acharge 
which  he  baa  thii  power  to  difilK>se  of  Bnallv  under 
Chapter  XV.  of  the  Code  of  Criminal  Procedure,  a1- 
tliQUKh  the  chaqre,  a«  originally  laid,  fell  under  Chapter 
XlV.y  he  has  a  discretion  to  inflict  a  Hne  under  Section 
270  of  that  Code. 

Reference, — The  complaint,  as  in  the  first 
instance  made  to  the  Deputy  Commissioner, 
wiis  that  of  wrongful  confinement  for  the 
purpose  of  extorting  money,  to  answer  which 
charge  the  accused  were  brought  into  Court, 
the  case  being  made  over  for  trial  to  the  As- 
sistant Commissioner.  Before  this  officer, 
however,  the  complainant  withdrew  that 
part  of  the  charge  which  related  to  his  al- 
leged confinement,  and  the  Assistant  Commis- 
sioner, holding  that  the  act  which  the  accus- 
ed then  Aood  charged  with,  namely,  having 
obtained  money  from  the  complainant  on  a 
promise  they  had  failed  to  fulfil,  did  not 
amount  to  a  criminal  offence,  dismissed  the 
case,  and  awarded  each  of  the  accused  Rupees 
5  amends  under  the  provisions  of  Section 
270,  Code  of  Criminal  Procedure. 

It  appears  to  me,  however,  that  as  the  case, 
as  originally  broi^ght,  fell  under  the  provi- 
sions of  Chapter  XIV.  of  the  Code,  the  As- 
si^ant  Commissioner  was  not  warranted  in 
passing  the  order  that  he  did,  and  I  propose, 
therefore,  that  it  be  set  aside,  as  being  oppos- 
ed to  the  Court's  numerous  rulings  that 
amends  can  only  be  awarded  when  the  com- 
plaint found  to  be  frivolous  and  vexatious 
is  triable  under  Chapter  XV.  Mr.  Michell 
holds  that  he  was  justified  in  pursuing 
the  course  he  did,  because  the  case  turned  out 
to  be  one  of  a  purely  civil  nature;  but  it 
is  quite  clear,  seemingly,  that,  in  a  matter  of 
this  suit,  a  Magistrate  must  be  guided  solely 
by  the  nature  of  the  charge  on  which  an  ac- 
cused is  made  to  appear  in  Court,  and  that, 
if  it  be  of  an  offence  triable  under  Chapter 
XIV.,  amends  cannot  be  awardecf,  no  matter 
what  the  grounds  of  dismissal  may  be. 


Judgment  of  the  High  Court, 

Hobhouscy  J. — On  the  statement  made  by 
the  Judicial  Commissioner,  we  find  that  the 
Assistant  Commissioner  was  dealing  with 
a  charge  which  he  had  the  power  to  disuse 
of  finally  under  the  provisions  of  the  Crimi- 
nal Procedure  Code  contained  in  Chapter 
XV.  We  think,  therefore,  that  the  Assistant 
Commissioner  had  discretion  to  inflict  a  fine 
under  Section  270. 


The  1 2th  November  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Police-enquiry— Complaint — Powers  of  Magfis- 
trate— Section  67  and  Chapter  XIV.,  Code  of 
Criminal  Procedure. 

Revision  of  proceedings  in  the  ccLse  of  Fokto 

Shah,  Prisoner. 

Held  by  Loch,  y.,  tliat  a  Magistrate  has  no  author- 
ity to  order  a  pohce-enc^uirv  in  a  case  under  Chapter 
XIV  of  the  Code  of  Criminal  Procedure. 

Held  by  Glover,  y.  (dissenting),  that  a  Magistrate 
may  order  a  police-enquiry  into  any  offence  punish- 
able under  the  Penal  Code. 

Held  by  both  Judges  that  the  High  Court  cannot 
interfere  under  Section  434  of  the  Code  of  Criminal 
Procedure  in  a  case  in  which  a  Magistrate  dismisses 
a  complaint  under  Section  67  of  that  Code. 

Glover,  J, — As  this  case  now  stands,  I  see 
nothing  tocallforthe  High  Court's  interference 
under  Section  434  of  the  Code  of  Criminal 
Procedure.  The  complainant  has  been  ex- 
amined by  the  Magistrate,  and  his  story  has 
not  been  credited.  Under  Section  67  of  the 
Procedure  Code,  therefore,  the  Magistrate 
was  empowered  to  dismiss  the  complaint,  and 
no  question  of  police-enquiry  would  arise. 

But,  granting  that  the  Magistrate  was  in 
this  particular  case  (one  of  cattle-stealing) 
influenced  against  the  complainant  by  the 
report  of  the  police,  there  seems  to  me  no- 
thing in  the  law  that  prevented  his  ordering 
that  enquiry.  The  Sessions  Judge  refers  to 
a  ruling  of  this  Court,  in  the  case  of  the 
Queen  versus  Hurah  Chund  Nowlaka  (8 
Weekly  Reporter  12),  in  which  it  is  incident- 
ally laid  down  that  police-enquiry  in  cases 
falling  within  Chapter  XIV.  of  the  Procedure* 
Code  was  not  warranted  by  law. 

I  do  not  think  that  I  am  bound  by  this 
opinion,  a^  the  point  raised  was  not  the  one 
on  which  the  reference  was  made ;  and  it  ap« 
pears  to  me  that^  under  Section  133,  a 
Magistrate  may  order  a  police-enquiry  ''  into 
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any  offence  punishable  under  the  Penal 
Code/'  and  that,  therefore,  there  was  no- 
thing illegal  in  the  Magistrate's  action  in 
this  case. 

Locky  J . — It  appears  to  me  that  the 
Magistrate  had  no  authority  to  order  an 
enquiry  into  this  case  by  the  police.  It  is  a 
case  which  comes  under  the  provisions  of 
Chapter  XIV.  of  the  Code  of  Criminal  Proce- 
dure, and,  though  some  of  the  provisions  of 
Chapter  XII.  have  been  extended  to  com- 
plaints coming  under  Chapter  XIV.,  yet  the 
power  to  order  an  enquiry  by  the  police  un- 
der Section  180  of  the  Code  does  not  appear 
to  be  included  among  the  provisions  so  ex- 
tended. I  do  not  see,  however,  that  the 
Court  can  interfere.  The  Magistrate  has 
examined  the  complainant  under  Section  66 
of  the  Act,  and  has  dismissed  the  complaint 
under  Section  67,  there  being,  in  his  judg- 
ment, no  sufficient  ground  for  proceeding. 
The  order  may  be  right  or  wrong,  but  it  is 
one  which  cannot  be  interfered  with. 


The  17th  November  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Procednre — Complaint — Sections  67  and  434, 
Code  of  Criminal  Procedure. 

Reference  to  the  High  Courty  under  Section 
434  9f  ^^^  Code  of  Criminal  Procedure, 
by  the  Officiating  Sessions  Judge  of  Rung- 
pore,  in  the  case  of  Batool  Nushyo  versus 
Bhugloo  Chowkeedar  and  others, 

A  Sessions  Judge,  in  referring^  a  case  under  Section 
434  of  the  Code  of  Criminal  Procedure,  should  state 
reasons  of  his  own  for  the  reference,  and  not  merely 
send  up  the  reasons  which  may  have  been  left  by 
his  preaecessor. 

A  Mag'istrate  has  a  discretion,  under  Section  67  of  the 
Criminal  Procedure  Code,  to  dismiss  a  complaint  at  once, 
and  is  under  no  obligation  to  go  further. 

Phear,  J, — This  case  does  not  come  very 
regularly  before  us.  The  Officiating  Sessions 
Judge  who  sends  it  to  us  does  not  support 
the  application  by  any  reasons  of  bis  own, 
but  leaves  us  rather  to  suppose  that  he  does 
«ot  consider  that  there  are  any  reasons  for 
the  application.  He  furnishes  us  instead 
with  those  which  had  been  expressed  by  his 
predecessor,  who,  for  some  reason  or  other,  did 
not  send  up  the  case  himself.  We  will  add 
that,  from  the  facts  stated,  it  does  not  appear 
to  us  that  there  is  any  good -reason  to  inter- 
fere with  the  order  of  the  Deputy  Magistrate. 


He  heard  the  evidence  of  the  complainani. 
and  did  not  consider  that  it  made  out  a 
charge  against  the  accused.  There  was  bo 
obligation  upon  him  to  go  further.  He  had 
a  discretion,  under  Section  67  of  the  Crimi- 
nal Procedure  Code,  to  dismiss  the  complaim 
at  once. 


The  17th  November  1868. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse. 

Judges, 

Procedure — ^Jurisdiction — Punishment — Section 
277,  Code  of  Criminal  Procedure. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure,  hv 
the  Sessions  Judge  of  Cut  tack,  in  the  cau 
of  Bhickaree  Mullick  and  others. 

Where  a  case  is  committed  to  a  Mag^Istrate  under 
Section  277  of  the  Code  of  Criminal  Procedure,  tfc« 
Maicfistrate  alone  has  jurisdiction,  and  cannot  commit 
to  the  Sessions  on  the  tjround  that  he  considers  the  seo- 
tence  which  he  is  empowered  to  inflict  is  iasui)icient. 

Reference. — The  particulars  of   this  case 
are   as   follow:  Prisoner   No.    i,    Bhickaree 
Mullick,  was  sent  up  by  the  police,  charged 
under  Section  325,  Penal  Code,  with  having 
voluntarily  caused  grievous  hurt.     The  case 
was  taken  up  by  Baboo  Siva  Pershad  Singh, 
Moonsiff   of    Kendraparah,   exercising   also 
the  first-class  powers  of  a  Subordinate  Ma- 
gistrate.    The  four  other  defendants   were 
also  summoned  and  put  on  their  trial.  Formal 
charges  were  drawn  up  against  all  the  pri- 
soners under  Section  325,  Sections  109  and 
325,   and   Section    147,   directing   that    the 
prisoners  should  be  tried. before  the  Deputy 
Magistrate.     The    trial   was   formally    held, 
the  defendants,  their  witnesses,  and  all  the 
witnesses  for  the  prosecution,  all  being  a«- 
amined,  and,  on  the  30th  May,  the  Deputy 
Magistrate   found   that   the   prisoners    were 
guilty  of  the  offences  charged  against  them  ; 
but  as,  for  good  reasons,  the  sentence  which 
the   Deputy   Magistrate  was  empowered  to 
inflict    was    considered    insufficient,   he   re- 
ferred   the    case    to   the   Magistrate   under 
Section   i^j.  Code  of  Criminal  Procedure. 
The  case  appears  to  have  been  made  over 
by   the   Magistrate   for   disposal   to    Baboo 
Rungo  Lall  Banerjee,  a  Deputy  Magistrate 
exercising  the  full  powers  of  a    Magistrate, 
who,  on  the  31st  of  July,  commits  the  wholt 
of  the  prisoners  tA  the  Sessions,  because  be 
considers  ^at  the  sentence  which  he  also 
is  empowered  to  inflict  is  insufficient.    The 
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two  complainants  were  re-examined  bj  the 
Deputy  Magistrate  on  the  8th  and  31st 
July;  and  with  this  exceptioti>  the  com- 
mitment is  made  on  the  proceedmgs  held, 
and  the  evidence  taken,  before  Baboo  Siva 
Persad  Singh,  who  has  no  power  whatever 
to  commit  to  the  Sessions. 

The  commitment  seems  to  me  illegal  and 
irregular  for  the  following  reasons  : — 

The  offences  charged  both  now  and  in  the 
first  instance  were  within  the  cognizance  of 
Baboo  Siva  Persad  Singh,  who  originally 
heard  the  case,  and  who  formally  put  the 
prisoners  oh  their  trial,  found  thetn  guilty, 
and  referred  the  case  under  Section  277, 
Criminal  Procedure  Code.  His  decision  was 
therefore  a  legal  decision,  and  the  prisoners 
have  been  already  tried.  It  merely  remained 
for  the  Magistrate  to  satisfy  himself  of  the 
correctness  and  legality  of  the  decision  on 
the  evidence  recorded,  and  it  was  not  com- 
petent to  him  to  pass  the  Case  on  to  the 
Sessions,  simply  because  he  coQsidered  the 
punishment  which  he  could  inflict  was  in- 
sufficient. It  seems  to  me  that,  whether  this 
was  the  case  or  not,  it  was  too  late  to  make 
the  discovery. 

Even  if  the  case  could  be  properly  com- 
mitted by  Babob  Rungo  Lall  Banerjee,  the 
proceedings  which  were  held  before  Baboo 
Siva  Persad  Singh  can  form  no  ground  for 
commitment,  because  that  officer  is  not  em- 
powered by  law  to  hold  any  such  proceed- 
ings :  these  were  beyond  his  jurisdiction,  and 
if,  under  Section  276,  he  thought  the  case  a 
fit  one  for  the  Sessions,  he  should  have  staid 
proceedings,  and  sent  the  case  to  the  Magis- 
trate. That  Section  then  lays  down  that 
the  Magistrate  shall  examine  all  the  parties 
and  witnesses  afresh,  and  proceed  in  all 
respects  as  if  no  proceedings  had  been  held 
in»any  other  Court.  This  has  not  been  done. 
1  do  not  think  that  Section  256  gives  any 
power  to  commit  in  a  case  like  the  present, 
which  seems  expressly  provided  for  by  Sec- 
tions 276  and  277 ;  nor  do  I  think  that  the 
orders  of  the  Deputy  Magistrate  in  the 
case  are  proper  and  according  to  law,  ac- 
cording to  Section  277,  as  the  decision  of  the 
Deputy  Magistrate  of  Kendraparah,  which 
he  was  legally  competent  to  give,  has  been 
ignored  altogether. 

I  would  also  ask  whether  the  Magistrate 
to  whom  the  proceedings  are  referred  under 
Section  277  can  make  over  the  case  to  an- 
other Subordinate  Magisfrate  for  disposal. 
Seaion  276  makes  a  distinct  provision  for 
such  reference  ;  but  Section  277  is  silent  oa 


the  point — indeed*  se^ms  to  direct  that  the 
Magistrate  should  himself  dispdse  of  the 
case. 

The  case  is  quite  ready  for  decision  before 
the  Magistrate  according  to  the  evidence 
taken,  and  the  trial  heldy  bek)re  Baboo  9iv& 
Persad  Singh ;  and,  if  the  Court  are  of  opU 
nion  that  the  commitment  is  improper,  the 
Magistrate  might  be  instructed  to  dispose  of 
the  case  at  once. 

Judgment  of  the  High  Court, 

Hohhouse,  J, — We  think  the  Judge  is 
right. 

The  case  was  one  coming  within  the  terms 
of  Section  277  of  the  Code  of  Crimiiial 
Procedure,  and  was  one  iii  which  the  Magis- 
trate of  the  district  (in  this  instance)  alone 
had  jurisdiction. 

The  commitment  is  therefore  quashed, 
and  the  above  Magistrate  must  proceed  to 
deal  with  the  case  according  to  law. 


The  17th  November  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Nuisance— Cost  of  excavating   tank— Section 
308,  Code  df  Criminal  Procedtti^. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure^  by 
the  Sessions  Judge  of  Beerbhoom^  in  the 
case  of  Paul  Doss, 

The  order  of  a  Ma^strate  under  Section  308,  Code 
of  Criminal  Procedure,  should  be  confined  to  a  difee* 
tion  to  remove  the  nuisance  complained  of.  In  the  oise 
of  a  tank,  kh«  Mag^ifetrate  Cftnnot  order  the  (>ro|^rietor 
to  excavate  it ;  the  proprietor  ought  to  have  the  di/scre- 
tion  allowed  him  as  to  the  mode  in  which  he  will  remove 
the  nuisance  caused  by  the  tank.  If  a  Magistrate  U 
compelled  to  direct  the  excavation  of  the  tank,  ttui 
actual  cost  of  excavation  can  alone  be  charjoredagaiovt 
the  proprietor,  at  whose  disposition  the  soil  taken  out 
in  the  course  of  excavation  must  be  placed. 

Phear s  J, — It  appears  from  the  report  of 
the  Judge  and  the  explanation  of  the  Offioiat** 
ing' Magistrate  that  the  tank  which  was  the 
subject  of  the  Magistrate's  order  was  situated 
within  the  land  of  Paul  Dass  by  the  sidcwof  a 
public  road.  The  order  of  the  Magistrat| 
directed  Paul  Dass  to  excavate  the  tank. 
Without  saying  that  a  tank  by  the  side  of  a 
public  road  in  such  a  condition  as  to  be  a 
public  nuisance  could,  for  the  purpose  of  Secr 
lion  308,  be  regarded  as  a  nuisance  upon 
that  load,  we  think  it  clear  that  the  order  of 
the  Magistrate,  to  be  justified  under  Jhat, 
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Section,  should  have  ^een  confined  to  a  di- 
rection to  Paul  Dass  to  remove  the  nuisance. 
He  might  have  chosen  his  own  mode  of  re- 
moving it,  so  that  he  removed  it  effectually. 
And  it  is  easy  to  suppose  that  the  nuisance, 
if  tke  tank  was  a  nuisance,  would  be  as  com- 
pletely removed  by  filling  up  the  tank  as  by 
exeavating  it  to  a  greater  depth.  Paul  Dass 
ought,  we  think,  to  have  been  allowed  the 
opportunity  of  exercising  his  discretion  as  to 
the  mode  in  which  he  would  remove  the 
nuisance.  It  therefore  seems  to  us  that  the 
order  as  made  by  the  Magistrate  was  illegal, 
and  ought  to  be  quashed. 

But,  even  supposing  that  the  order  was  it- 
self a  proper  one,  it  is  clear  that  the  manner 
in  which  Paul  Dass  has  been  sought  to  be 
made  liable  for  the  expenses  of  excavation 
is  improper.  If  the  Magistrate  carried  the 
order  into  execution  himself,  as  under  cer- 
tain circumstances  he  would  be  empowered 
to  do  under  Section  311  of  the  Criminal 
Procedure  Code,  then  he  would  be  entitled 
to  realise  the  expenses  so  incurred  by  him 
from  the  person  upon  whom  the  order  was 
made.  In  this  case  the  matter  was  conduct^ 
ed  in  such  a  way  that  it  was  impossible  to 
say  what  was  the  exact  expense  which  the 
Magistrate  was  at  in  excavating  the  tank  of 
Paul  Dass.  And  it  certainly  was  not  the 
proptr  mode  of  estimating  that  expense  to 
take  the  total  sum  which  that  excavation, 
together  with  another  work,  namely,  the 
filling  up  of  a  neighbour's  ditch,  cost,  and 
to  divide  the  amount  between  the  parties. 
Paul  Dass  was  entitled  to  say  that  he  would 
only  pay  the  amount  which  the  excavation 
of  his  tank  actually  cost  the  Magistrate. 

But,  further,  the  Magistrate  utilised  the 
soil  which  was  taken  out  of  Paul  Dass's  tank 
in  the  course  of  excavating  it.  Now,  that 
soil  clearly  belonged  to  Paul  Dass,  and  it 
ought  to  have  been  tendered  to  him  ;  or,  if  it 
was  used  for  another  purpose,  the  Magistrate 
should  have  taken  care  that  Paul  Dass's  con- 
sent to  its  being  so  used  was  first  obtained. 
Had  that  soil  been  placed  at  the  disposition 
of  Paul  Dass  himself,  it  might  have  been 
worth  while  either  to  the  Magistrate  or  to 
the  Meighbouring  proprietor,  who  had  to  fill 
yp  the  ditch,  to  purchase  such  soil  for  the 
purpose  ;  and  Paul  Dass  ought,  under  the 
circumstances  of  the  case,  certainly  to  be 
paid  some  consideration  for  his  soil  which 
was  used  in  that  way,  or  to  have  been  allow- 
ed an  abatement  from  the  expense  of  excava- 
tion in  lieu  thereof.  But  it  is  only  necessa- 
ry, under  the  circumstances  of  this  case,  to 


say  that,  inasmuch  as  we  consider  the  ori- 
ginal order  invalid,  Paul  Dass  cannot  be 
rendered  liable  for  the  expenses  which  have 
been  incurred  as  a  consequence  of  the  aciioo 
taken  by  the  Magistrate  on  his  (Paul  Dass*$) 
failure  to  obey  it. 

Both  orders  are  quashed. 


The  19th  November  1868. 

Prtstni: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover 

Judges, 

Exposure  of  child— Murder— Section  317,  Penil 

Code. 

The  Queen  versus  Khodabux  Fakeer  aliai 
Khudiram  Fakeer. 

Commit ied  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Dacca,  on  a  charge  of 
murder.   » 

Held  that,  where  from  the  circumstances  itappeired 
that  a  child  who  had  been  exposed  by  the  prisoner 
did  not  die  in  consequence  of  the  exposure,  except  ia 
a  remote  degree,  the  prisoner,  thou,?h  gtiiUy  under 
Section  317  of  the  Penal  Code,  could  notT>e  convicttd 
of  murder.  That  Section  contemplates  cases  in  wkidi 
death  is  caused  from  cold  or  some  other  result  d 
exposure. 

Glover,  J, — I  doubt  the  propriety  of 
this  conviction. 

The  prisoner  is,  I  consider,  proved  to 
have  taken  the  child  away  shortly  after  its 
birth,  and  to  have  abandoned  it  in  a  thicket 
not  far  from  a  house  and  foot-path,  and  in  i  > 
place  where  the  villagers  were  in  the  habit 
of  herding  cattle. 

I'he  child  was  found  almost  immediatdv 
after  its  exposure,  and  was  taken  into  the 
village.  Ineffectual  means  were  used  to 
feed  it,  and  the  child  died  (I  presume  fron 
want  of  sustenance)  some  six  hours  after. 

The  explanation  to  Section  317,  Penal 
Code,  renders  a  parly  abandoning  a  child 
liable  for  murder  or  culpable  homicide,  as 
the  case  may  be,  *'  if  thp  child  die  in  con- 
sequence of  the  exposure.'* 

1  understand  these  words  to  mean  "dies 
from  cold,  or  some  other  result  of  exposure," 
and  not  to  refer  to  deaths  which  may  possi- 
bly have  resulted  afterwards  from  a  deprita- 
tion  of  natural,  and  a  substitution  of  artifi- 
cial, sustenance. 

In  this  case  the  child  was  found  before, 
apparently,  any  injury  had  been  sustained; 
for  the  infant  was  carefully  wrapped  in  a 
quilt,  and  was  not  exposed  to  the  weather, 


i868.] 


Criminal 


THB  WBIKLY  RSPORTSR. 


Jiulings, 


53 


Death  seems  to  have  been  caused  by  the  ig- 
norance of  the  people  into  whose  hands  the 
child  fell,  trying  to  feed  an  infani  of  a  few 
hours  old  with  milk  from  a  shell.  There  ap- 
pears to  be  no  reason  for  supposing  that  the 
child  died  in  consequence  of  the  exposure  ex- 
cept in  a  remote  degree,  or  for  thinking  that 
it  would  not  have  lived  had  it  been  properly 
nursed.  The  finding  of  the  child  in  ample 
time  to  take  all  necessary  measures  for  keep- 
ing it  in  life  seems  to  me  to  take  the  case 
out  of  the  purview  of  the  explanation  to 
Section  317,  Penal  Code. 

At  the  same  time  I  woilld  convict  the 
prisoner  on  most  satisfactory  evidence  under 
that  Section  (to  which  he  pleaded  in  the 
Court  below),  and  sentence  him  to  7  years' 
rigorous  imprisonment. 

Lochf  J, — In  this  case  I  do  not  think 
it  can  be  said  that  death  was  the  conse- 
quence of  the  exposure  of  the  child.  It 
was  found  soon  after  it  was  exposed.  It 
had  been  carefully  wrapped,  and  does  not 
appear  to  have  suffered  from  the  effects 
of  the  weather.  Cow's  milk  was  offered  to 
it,  but  probably  through  the  awkwardness 
of  those  who  kindly  sought  to  supply  its 
wants,  the  child  would  not  take  the  suste- 
nance offered.  The  prisoner  is  clearly  guilty 
of  wholly  abandoning  the  child,  but,  under 
the  circumstances  mentioned  above,  not 
of  murder.  I  concur  in  the  sentence  pro- 
posed by  my  .colleague. 


The  20th  November  1868. 

Present : 

The  Hon'ble  J.  B.  Phcar  and  C.  Hobhouse, 

Judges, 

Obstruction — Nuisance — Procedure — Sections 
62  and  308,  Code  of  Criminal'  Procedure. 

In  the  Matter  of  (i)  Huri  Mohun  Malo  and 
others,  Petitioners. 

(2)  Joykristo  Mookerjee. 

Baboo  Dehendur  Chunaer  GJmse  for  Huri 

Mohun  Malo. 


Baboo  Peary  Mohun  Mookerjee  for 
Joykristo  Mookerjee. 

The  powers  of  a  Magistrate  and  the  procedure  to  be 
observed  by  him  in  issuing  orders  under  Sections  6t  and 
30S  of  the  Code  of  Criminal  Procedure  discussed^  and 
the  difference  between  these  Sections  pointed  out. 

Phear,  J. — In  these  two  cases*  we  have 
•   In     the    Matter    of    Huri     "^^  *°  ^°°S'<*«' 


Mohun  Malo  and  others  (Jessore), 
directing  the  petitioners  to  re- 
move certain  koomars  from  a 
stream,  in  which  they  had  a 
right  of  julkur,  on  the  ground  of 
their  being  an  obstruction. 

In  the  case  of  Joykristo  Moo- 
kerjee (Hoo^hly),  in  which  the 
Deputy  Magristrate  directed  under 
Section  62,  Criminal  Procedure 
Code,  the  removal  of  an  obstruc- 
tion to  a  public  foot-path . 


the  effect  of 
Sections  62  and 
308  of  the  Code 
of  Criminal 
Procedure  as 
operating  to 
give  authority 
to  the  Magis- 
trate under  cer- 


tain circum- 
stances to  issue  injunctions  against  indivi- 
duals, controlling  them  in  the  exercise  of 
their  proprietary  rights. 

On  the  whole,  we  have  come  to  the  con- 
clusion that  these  two  Sections  are  not  in 
conflict  with  one  another,  and  also  that  they 
are  not,  properly  speaking,  alternatives.  The 
essential  difference  between  them  is  that  Sec- 
tion 308  expressly  directs  that  the  injunction- 
al  order  of  the  Magistrate  should,  in  cases  to 
which  that  Section  applies,  be  an  order  nisi^ 
so  to  speak  ;  that  is,  an  order  accompanied  by 
a  condition  that  it  is  not  to  operate  if  the 
party  show  cause,  within  a  specified  time, 
why  the  order  should  not  be  obeyed ;  while, 
on  the  other  hand,  Section  62  speaks  only  of 
an  order  absolute,  without  saying  that  the 
party  is  to  be  afforded  an  opportunity  for 
showing  cause  against  the  order.  In  cases 
falling  under  either  the  one  Section  or  the 
other,  the  order  must  clearly  be  in  writing. 
This  is  expressed  in  so  many  words  by  the 
provisions  of  Section  62,  and  it  is  also  implied 
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by  the  termi  of  Section  308,  followed  as  it  * 
is  by  the  provisions  which  af)pear  in  Sec- 
tion   309.      Now,    it    appears    to    us    that 
in  •these    two   cases    it    is    not   necessary 
th^t    we    should    determine    exactly    what 
is   the   meaning   or   scope   of   Section   62. 
Il   is   enoiigh    for   us   to   say   that   in   our 
judgment,   if  any  part  of  the  ground  co- 
vered by  that  Section  also  falls  within  the 
scope    of    Section     308,     the     Magistrate 
must  inform  to  the  more  particular  direc- 
tions of  the  latter  Section,  and  it  is  not 
sufficient   that    he    should    comply    merely 
with  the  general  words  of  the  former ;  that 
is,  he  cannot  choose  whether  he  will  issue  I 
an  order  without  a  condition,  or  whether  he 
will  issue  an  order  with  a  condition,  but  is 
bound   in  all   cases   which  fall   within   the 
operation  of  Section  308  to  comply  with  the 
provisions  of  that  Section. 


Now,  it  appears  lo  us  that  in  both  the  cases 
•which  are  be¥oi«  the  Court,  the  arubjed  or  the 
6cca»i6n  of  the  ordet  fell  directly  within  the 
itteanitig  of  Section  308,  In  each  case,  accord- 
ing to  ti*e  -Hew  of  the  factt  -which  the  Magis- 
trate apparently  took,  the  obaftruction  or 
fiuisafifce  which  it  was  the  object  t>f  the  order 
to  femcrve  or  abate  occurred  in  a  puMic  place 
or  a  piA^lic  highway.  Consequently,  Sec- 
tion 308  applied ;  awl,  froia  what  w«  have 


say  that  in  neither  of  the  orders  complained 
of  was  this  opportunity  given. 

The  Jessore  case  was  brought  before  bs 
by  petition  of  the  parties  aggrieved.   TV 
Magistrate  had  directed   in  his  order  that 
certain  k^omars-  should   be    removed  iim 
a  piece  of  water ;  and  it  appeared  that  his 
reason  for  directing  this  was  two-fold,  name- 
ly, that  they  constituted  an  obstruction  to  per- 
sons lawfully  using  this  piece  of  water  as 
a  highway,  and  also  that  they  produced  a 
nuisance  by  causing  the  accumulatioD  of  de- 
caying vegetation  in  a  public  place.   We  Amk 
that  the  complainants  have  made  out  thalthb 
order  was  an  improper  one.     It  was  absolute 
in  its  terms,  and  did  not  comply  with  ike 
provisions  of  Section  308.     We  are  thciefoie 
of  opinion  that  «  should  be  quashed. 


The  Hooghly  case  has  come  before  us  in 
the  shape  of  a  reference  from  the  Judge,  who 
recommends  that  the  order  of  the  M^strate 
be  quashed  on  the  ground  of  its  illegality. 
There  the  Magistrate  had  issued  an  absolute 
order  for  the  removal  of  a  fence  which  he 
thought  was  an  obstruction  to  a  certain 
public  path  or  highway.  For  the  reasons 
which  we  have  already  mentioned,  this  order 
also  is  bad,  because  it  did  not  give  the  persons 
affected  by  it  the  opportunity  to  show  cause 


already  said,  it  follows  that  the  Magistrate    ^^*^°^'  ^^    Accordingly,  we  think  that  the 


llftd  not  any  authority  in  either  of  these 
cases  to  issvi^  am  order  absohite,  but  was 
bound  to  give  in  his  order  an  opportunity 
ID  the  person  to  whom  it  was  directed  to 
show  cause  against  ti ;  and  we  need  hardly 


Judge  is  right  in  considering  that  the  order 
is  illegal,  and  ought  to  be  quashed. 

\^'e  think  it  right  to  add  that  it  seems  to 
us  that  in  al^  casesf  whether  cases  falling  ex- 
clusively under  Section  6«,  or  cases  coming 
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under  the  provisions  of  Section  308,  the  order 
Ought]  to  contain  a  clear  statement  of  the 
facts  which  the  Magistrate,  in  the  exercise  of 
his  judicial  discretion,  considers  to  constitute 
the  material,  facts  of  the  case,  and  upon  the 
footing  of  which  he  has  made  the  order.     It 
is  only  fair,  I  think,  to  the  party  against  whom 
the  order  is]made  that  he  should  be  made  to 
know  distinctly  the  grounds  upon  which  the 
Magistrate  has  acted,  in  order  that  he  may 
be  better  guided  to  a  conclusion  as  to  whe- 
ther the  order  is  one  which  he  is  bound  to 
obey,  or  whether  he  can  safely  resist  it  either 
under  the  penal  procedure  which  is  laid  down 
by  Section   188  of  the  Penal  Code,  or  by 
showing    cause    under    the    provisions    of 
Section    308    and    the    following    Section. 
But   whether  an    order   would   be   bad   or 
not   when   it  did   not  contain   a  statement 
of  the  material  facts  in  the  way  we  have 
indicated,  we   still  think   that  at   least  the 
record    which    is   sent    up    to   this    Court, 
when  the  validity  of  the  Magistrate's  ortier 
is  put  in  question,  should  disclose  all  the 
facts  upon  which  the  Magistrate  acted,  and 
upon  which  he  relied  for  justification  of  his 
order.    We  may  say  that  in  neithef  of  the 
cases  before  xt&  is  this  so.     We  can  perhaps 
JQSt  gather  from  some  rather  informal  orders 
endorsed  upon  the  back  of  successive  peti- 
tions in  each  case,  what  view  the  Magistrate 
took  of  the  general  facts.     But  there  is  no 
formal  adjudication,  no  formal  statement  of 
those  facts,  either  in  the  order  itself  for  the 
information  and  benefit  of  the  parties,  or  in 
the  record  for  the  purpose  of  enabling  this 
Court  to  come  to  a  judgment  upon  the  valid- 
ity of  the  order.     And  we  are  inclined  to 
the  opinion  that  this  alone  would  justify  us 

in  quashing  the  order,  because  we  think 
we  ought  not  to  maintain  orders  of  this  kind 
in  force  unless  we  see  that  the  fact  of  the 
case,  as  exhibited  in  the  record, ^justify  them 
in  law. 


The  24th  November  1868. 


Present  : 


The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 


Report  and  evidence  of  Inspector  of  Police 
— Breach  of  the  peace. 

In  the  Matter  of  Raj  end  ro  Kishore  Roy 
Cho  wd  h  ry ,  Peiitioner, 


Bahoos  Sreenath  Doss  and    Nullit  Chunder 
Setn  for  Petitioner.   ' 


A  report  of  an  Inspector  of  Police  and  the  evidence 
given  by  the  same  Inspector  are  not  sufficient  to  justify 
an  order  binding  a  person  to  keep  the  peace. 

Phear,  y, — We  think  it  impossible  to  hold 
that  the  report  of  the  Inspector  of  Police  and 
the  evidence  subsequently  given  by  the  In- 
spector himself,  taken  together,  afford  any 
ground  for  supposing  that  Rajendro  was 
likely  to  commit  a  breach  of  the  peace,  or  to 

do  any  act  that  might  probably  occasion  a 
breach  of  the  peace.     Therefore,  there  was 

no   legal    evidence    before    the   Magistrate 

which  could  justify  him  in  coming  iS  the 

conclusion  that   it  was  necessary  to  bind 

Rajendro  to  keep  the  peace,  and  the  order 

of  the  Magistrate  is  consequently  illegal,  and 


must  be  quashed. 


e 


S6 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings, 


[Vol.  X- 


The  24lh  November  1868. 
Present : 

Tlje  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Procedure— Confession— Evidence. 

Revision  of  proceedings  in  the  case  0/ Mufiger 

Bhooyan. 

The  confessions  of  a  prisoner  in  one  case  in  which  he 
was  convicted  cannot  be  used  against  him  in  another 
case,  unless  they  are  deposed  to  on  oath  either  by  the 
person  who  took  them  down,  or  by  some  one  else  who 
heard  them. 


their  trial  for  another  offence ;  and,  although 
their  words  may  have  been  at  that  time  dalj 
taken  down  in  writing  by  the  presiding  Judge 
or  other  officer  of  the  Court,  still  they  can  only 
be  used  against  them  for  the  purposes  of  ibc 
present  charge  by  being  deposed  to  on  oath 
either  by  the  person  who  took  them  down, 
or  by  some  one  else  who  heard  them,  and  who 
can  pledge  his  oath  to  them.     But  it  appears 
that  no  person  has  spoken  to  this  effect,  or 
indeed  been  examined  at  all  on  the  occaaoB 
of   this    commitment.     Consequently,   thcsr 
confessions   are    not  in   this   case   properly 
put  in  evidence  against  the  accused. 


Phear,  J.— In  this  case  the  Deputy  Magis- 
trate has  committed  the  prisoners  for  trial 
upon  the  following  charge,    namely,  "  that 
"  they,  on  or  about  the  14th  day  of  Septem- 
*'ber  1868,  at  Sherghatty,  intentionally  gave 
"  false  evidence  in  a  stage  of  a  judicial  pro- 
"  ceeding,  in  that  ihey,  in  their  depositions 
"  taken  down  by  the  Deputy  Magistrate  of 
"  Sherghatty  on  the  said  14th  day  of  Sep- 
"tember  1868,  stated  on  solemn  affirmation 
"  that  they  did  not  know  Lutchmun  Bhooyan 
"  and  Byjnath  Bhooyan,  and  did  not  make 
"any  confession  implicating  these  persons 
"  in  the  dacoity  committed  at  Sildilurja  on 
"the    5th    August    1866,    such    statements 
"being    deliberately    false,    and   that    they 
"  have  thereby  committed  an  offence  punish- 
"able    under    Section    193    of    the   Indian 
"Penal    Code."     The    Deputy    Magistrate 
says  that  the  only  evidence  upon  which  this 
commitment  is  made  ''  rests  entirely  upon 
"the    confessions    made   by    the    accused, 
"  who  are  prisoners  in  the  Digah  jail,  under- 
"  going  their  sentence,  having  been  convicted 
"  by  the  Sessions  Judge  of  Gya  about  two 
^"  years  ago  of  a  dacoity  committed  by  then, 
"  and  others  at  Mouzah  Sildilurja,  Pergun- 
"nah   Sherghatty,   and   sentenced    each   to 
"four  years'  rigorous  imprisonment.'' 

Now,  these  confessions  were  made  on  an- 
other occasion,  when  the  accused  were  upon 


The  Deputy  Magistrate  in  his  grounds  oi 
commitment  also  refers  to  the  depositions  d 
other  persons,  which  appear  to  have  been 
given  in  the  former  trial.     At  any  rate,  th^ 
were  not  given  in  the  presence  of  these  pr- 
soners  when  they  were  before  the  commh- 
ting  Magistrate  on  the  charge  of  which  be 
has  committed  them,  and  therefore  are  Mi 
evidence    legally   admissible  to  support  ike 
commitment.   It  appears  to  us,  therefore,  ihjL 
whatever    may    be   the    real    merits   of  the 
charge,  the  commitment  is  void,  because  t 
has  been  made  by  the  Magistrate   witbos 
being  based  upon  proper  and  legal  cvidcnct. 
Under  these  circumstances,  we  jigrec  wiifc 
the  Judge,  and  are  of  opinion  that  the  ct3«- 
mitment  must  be  quashed.     It  is  quastof 
accordingly. 


We  will  add  that,  even  assuming  that  Ae 
former  confessions  of  the  accused  had  bc«  ( 
properly  brought  before  the  Deputj'  Ms^ 
trate,  it  would  scarcely  have  been  a  good  ex- 
ercise of  judicial  discretion  on  his  part,  if  it 
having  regard  to  the  fact  that  they  were  a* 
made  upon  oath,  but  by  way  of  defence  ci  i 
a  criminal  trial,  had  allowed  them  akw»j 
prevail  against  tl^  subsequent  statements ^ I 
the  same  persons,   which  were  delibci3«^1 


sworn  to. 
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The  2nd  December  1868. 

Present :  • 

The  Hon'ble  J.  B.  Phear  and  C.  Hob- 
house,  Judges. 

Procedure— Evidence— Jury. 

The  Queen  versus  Ramgopaul  Dhur. 

Mr,  G.  C.  Paul  for  the  prisoner. 

Committed  by  the  Magistrate,  and  tried  by 
the  Judicial  Commissioner  of  Assam^  on 
a    charge   of  abetting   the    commission    of 
the  forgery  of  a  document — Sections  log 
and  468,  Indian  Penal  Code. 

l*he  evidence  of  a  person  stating  before  the  Jury 
upon  oath  tacts  which  he  does  not  know  of  his  own 
observation,  facts  which  constitute  the  substance  of  the 
charge  against  a  prisoner,  and  which  the  J  ury  themselves 
have  to  enquire  into  and  arrive  at  as  their  verdict,  ought 
not  to  be  allowed  to  go  to  the  Jury ;  and  still  less  so 
wben  the  person  does  not  orally  depose  before  the  Jury, 
but  hisk  evidence Js  presented  to  them  in  the  form  of  a 
written  deposition. 

Phear,  J. — In  this  case  the  prosecution 
alleges  that  the  prisoner,  a  Sub-Overseer  in 
the  Public  Works  Department,  charged  in 
the  accounts  rendered  by  him  to  his  immedi- 
ate superiors  a  certain  item  for  ihe  purchase 
of  iron  as  having  been  bought  by  one  Behari 
for  that  Department,  and  that  he  supported 
this  charge  by  a  pretended  voucher,  which 
purported  to  be  a  receipt  from  Punchanun 
Doss  given  to  him  by  Behari.  The  prosecu- 
tion maintains  that  this  receipt  is  a  fictitious 
document,  and  that  the  prisoner  abetted  the 
forgery  of  it.  The  prisoner's  •defence  is 
that  he  in  fact  got  the  receipt  from  Behari, 


and   that  he   knows   nothing  further  about 
it — whether  it  is  fictitious  or  not. 

The  evidence  produced  against  the  pri- 
soner is  first  the  testimony  of  Munsook  Doss, 
who  says  that  he  SDld  iron  to  Behari  Lay  at 
the  rate  of  4  rupees,  but  he  gave  no  re- 
ceipt. He  swears  that  the  receipt  in  ques- 
tion was  not  signed  by  him  or  by  any  one 
in  his  employment. 

It  is  to  be   remarked,  with  reference  to 
this  man's  testimony,  that  it  is  rather  nega- 
tive than  direct  with  regard   to  the  matter 
which  is  charged  against  the  prisoner.     For 
the  prisoner  did  not  represent  at  any  time  to 
his  superiors  that  the  iron    was   bought  of 
Munsook  Doss,  nor  does  the  receipt  purport 
that  the  iron  was  bought  of  Munsook  Doss. 
On  the  contrary,  according  to  the  receipt,  the 
iron  was   bought   of  one  Punchanun  Doss. 
Witnesses  were  also  called  to  show  that  no 
one  was  known  in  the  place  of  the  name  of 
Punchanun  Doss.     And  this,  I  think,  makes 
up  the  whole  of  the  evidence  against  the  pri- 
soner with  the  exception  of  the  one  princi- 
pal witness.  Sham  Nath.     Sham  Nath  says 
that  he  was  the  writer  of  the  receipt  which 
is  alleged  to  be  forged  ;  that  he  wrote  it  at  the 
dictation  of  the  prisoner   upon  a  piece   of 
paper  which  already  bore  a  Nagree  signa- 
ture ;  and  that  the   prisoner  told  him  that 
this  Nagree  signature  was  the  signature  of 
Munsook   Doss.     So   that   this   man    Sham 
Nath  brings  home  the  making  of  the  receipt 
directly  to  the  •prisoner ;  and  he  also  makes 
the  evidence  of  Munsook  Doss  relevant,  by 
stating  that  the  prisoner  himself  had  repre- 
sented   to    him    that    iron    was    bought    of 
Munsook  Doss,  and  there  can  be  no  doubt 
that,  if   this  witness's   evidence  is  accepted 
in  its  entirety,  the  offence  charged  is  clearly 
made  out  against  the  prisoner. 

Now,  I  feel  bound  to  say  that  I  do  not 
consider  that  the  trial  even  on  this  second 
occasion,  upon  the  remand  made  by  this  Court, 
has  been  a  satisfactory  one.  Mr.  Robin- 
son's deposition  was,  in  the  absence  of  Mr. 
Robinson  himself,  laid  before  the  Jury  exactly 
in  the  form  in  which  it  was  taken  down  by 
the  Magistrate,  and  it  appears  that  the  •Ma- 
gistrate, in  allowing  Mr.  Robinson  to  giv* 
his  evidence  before  him,  paid  very  little  re- 
gard to  even  the  commonest  rules  which 
govern  the  reception  and  admissibility  of 
evidence.  For  in  this  deposition  Mr.  Robin- 
son states  upon  oath  facts  which  he  did  not 
know  of  his  own  observation  ;  the  very  facts, 
indeed,  which  constitute  the  substance  of  the 

g 


58 


Crifninal 


Tfl£   WEEKLY   REPORTER. 


Rulings, 


[VolX 


charge  against  the  prisoner,  and  which  the 
Jury  themselves  had  to  enquire  into  and 
arrive  at  as  their  verdict,  if  the  case  of  the 
prosecution  was  to  be  made  out. 

4pi6ngst  other  things  Mr.  Robinson 
swears  that  "the  prisoner  purchased  a  cer- 
"  tain  quantity  of  iron  for  the  use  of  the  Pub- 
"  lie  Works  Department  from  one  Munsook 
"  Doss,  and  paid  him  the  sum  of  49  rupees 
"  for  it,  and  took  no  receipt  for  the  money, 
**and  subsequently  on  the  ist  October  siib- 
"  mitted  to  him  a  false  account,  in  which  it  was 
*'  stated  that  he  had  paid  ii8  rupees  on  ac- 
"  count  of  the  purchase  of  the  iron,  for 
"  which  he  had  in  reality  paid  only  Rupees 
**  49.  On  the  same  day  he  also  submited 
"  a  voucher  for  the  sum  of  1 1 8  rupees  paid 
"  on  account  of  the  purchase  of  some  iron, 
"  ahd  purporting  to  be  signed  by  the  vendor 
"  of  the  iron,  one  Punchanun  Doss,  who  was 
"  the  real  vendor,  and  whotn  1  believe  to  be 


ii 


an  imaginary  person 


This  was,  in  fact,  swearing  to  the  whole 
case  of  the  prosecution — a  case  which  the 
prosecution  could  only  make  out  through  the 
means  of  circumstantial  evidence,  because 
neither  Mr.  Robinsoti  nor  any  one  else  was 
able  of  his  own  knowledge  to  swear  to  the 
facts  which  are  assumed  by  Mr.  Robinson 
to  have  taken  place,  and  which  he  thus 
ventured  to  swear  to.  I  have  no  hesitation 
in  saying  that  it  was  extremely  improper 
OR  the  part  of  the  Judge  to  allow  testi- 
mony of  this  kind  to  go  before  the  Jury,  and 
to  influence  them  in  the  matter  which  they 
have  to  consider.  It  would  have  been  bad 
enough  had  Mr.  Robinson  himself  been  there, 
and  been  permitted  to  say  this  orally;  but 
it  was  worse  to  present  it  to  the  Jury  in  the 
form  of  a  written  deposition ;  for  in  this 
way  there  was  no  possibility  of  correcting, 
through  the  means  of  a  properly  directed 
cross-examination,  the  misapprehension  which 
must  almost  necessarily  have  been  produced 
by  it. 

Again,  the  Sessions  Judge  himself,  in  sum- 
ming up  the  case  to  the  Jury,  says  this  : 
"  I  may  add  also  in  regard  to  the  witness 
"  Mifkisook  Doss  that  he  is  a  man  of  well- 
*i  known  respectability,  whose  word  is  de- 
"  serving  of  a  large  degree  of  credit."  There 
was  not,  so  far  as  I  have  been  able  to  gather 
from  the  depositions  in  the  record,  a  single 
word  from  beginning  to  end  in  the  evidence 
which  was  before  the  Court  tending  to  re- 
present any  thing  as  to  the  credibility  or 
character  of  Munsook  either  the  one  way  or 


the  other.  Therefore  it  would  seem  that 
the  Judge  in  using  this  language  to  the  Jniy 
was  not  speaking  from  the  evidence  wiuch 
had  been  put  before  the  Court,  but  was  in 
reality  giving  evidence  to  the  Jury  himsdi 
I  need  not  say  that,  if  he  did  in  this  way, 
as  I  am  supposing,  give  evidence  before  the 
Jury,  he  was  going  entirely  beyond  the  pro- 
per barrier  of  a  Judge. 

And  there  is  this  further  misfortune  with 
regard  to  the  conduct  of  this  trial,  that  tbe 
evidence  of  Sham  Nath,  which  is,  in  troth, 
the  sole  evidence  upon  which  the  conviction 
of  the  prisoner  can  be  made  to  rest,  was 
put  before  the  Court  like  that  of  Mr.  Robin- 
son in  the  shape  of  a  written  deposition. 
Now,  Sham  Nath,  by  his  own  account, 
was  the  principal  agent  in  the  fabrica- 
tion  of  this  document,  and  must  have  known, 
at  the  time  that  he  was  writing  it,  that  it 
was  fabricated.  Consequently,  by  the  nature 
of  the  case,  his  testimony  required  to  be 
scrutinized  with  considerable  care  and  sus- 
picion. It  was,  therefore,  in  the  highest 
degree  important  that  he  should  have  gone 
before  the  Jury  himself,  and  given  his  testi- 
mony vivd  voce,  subject  to  the  test  of  cross- 
examination.  I  do  not  say  that  the  judge 
was  wrong  as  a  matter  of  law,  under  the  cir- 
cumstances which  occurred,  in  allowing  Uk 
written  deposition  of  S\iam  Nath  to  be  sub- 
stituted for  an  oral  examination  of  the  man 
himself  ;  but  I  do  consider  that  it  was  a 
misfortune  in  regard  to  the  trial  of  the  case 
that  he  was  so  induced  to  exercise  his  judi- 
cial discretion  (a  discretion  which,  no  donbt, 
did  rest  with  him)  as  to  take  this  course.  It 
would  have  been  better,  in  my  opinion,  tot 
the  interests  of  justice,  if  he  had  postponed 
the  trial  in  order  to  admit  of  Sham  Nath's 

evidence  being  given  in  person. 

• 

In  view  of  what  I  have  just  now  mentioned, 
I  am  unable  to  say  that  I  am  satisfied  with 
the  trial  that  has  taken  place.  At  the  same 
time  I  do  not  think  that  Mr.  Paul  has  madt 
out  to  us  that  the  trial  has  been  so  entirelr 
misconducted  as  to  amount  to  no  trial  at  all 
and  therefore  to  justify  us  in  setting  it  aside, 
and  directing  a  new  trial.  But,  while  I 
think  that  the  trial  must  be  allowed  to  stand, 
I  am  also  of  opinion  that  the  sentence  which 
has  been  passed  by  the  Lower  Court,  based 
upon  the  verdict  of  the  Jury,  which  has  been 
arrived  at  in  the  way  which  I  have  represent- 
ed, is  severe  beyorftl  the  exigencies  of  justice. 
I  therefore  think  that  it  ought  to  be  mitigat- 
ed, and  that  the  sentence  of  the  SesBioBi 
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Judge  should  be  reversed,  and  in  lieu  thereof 
the  prisoner  should  be  sentenced  to  undergo 
nine  months'  rigorous  imprisonment,  which 
period  of  time  is  to  date  from  the  date  when 
the  sentence  in  the  first  trial  was  passed 
upon  him. 


The  8ih  December  1 868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Morder— Act  done  with  intent  to  cause  miscar- 
riag^e—Claose  4,  Section  300,  and  Section  3x4, 
Penal  Code. 

The  Queen  versus  Kalachand  Gope  and 

others. 

Comtnitted  by  the  MagislraUy  and  tried  by 
the  Sessions  Judge  of  Backer gunge^  on  a 
charge  of  murder  under  Section  ^02,  and 
causing  (he  disappearance  of  evidence  of  an 
offence  committed  under  Section  20T,  Indian 
Penal  Code, 

To  bring  a  case  under  Clause'  4,  Section  300  of  the 
Penal  Code,  it  must  be  proved  that  the  accused,  in 
committing  the  act  charged,  knew  that  it  must,  in  all 
probability,  be  likely  to  cause  death,  or  that  it  would 
bring  about  such  bodily  injury  as  would  be  likely  to 
cause  death . 

.  Wlien  a  poisonous  drug  was  administered  to  a  woman 
to  procure  miscarriage,  and  death  resulted,  and  it  was 
not  proved  that  the  accused  kne  wthat  the  drug  would 
be  likely  to  cause  death,  &c.,  they  were  acquitted  by 
the  High  Court  of  murder,  and  convicted  of  an  offence 
Under  Section  314  of  the  Penal  Code. 

Phear,  J, — We  think  that  the  conviction 
of  the  prisoners  cannot  bcf  upheld,  even  upon 
the  view  of  the  facts  taken  by  the  Sessions 
Judge. 

Vol.  X. 


In  the  first  place,  with  regard  to  Udhab, 
there  is  nothing,  as  it  appears  to  us,  to 
lead  reasonably  to  the  inference  that,  at 
the  time  when  he  assisted  the  other  prisoners 
in  carrying  out  and  burying  the  body,  he 
knew  or  had  reason  to  believe  that  the  d%ath 
was  the  result  of  an  offence  committed.  It 
is  true  that,  if  the  evidence  on  the  record  be 
accepted  in  its  entirety,  it  would  appear  that 
the  cremation  of  the  unfortunate  woman  was 
conducted  without  the  usual  observances ; 
and  this  might  reasonably  be  expected  to 
excite  suspicion  in  any  one  looking  on,  that 
there  was  some  motive,  not  altogether  proper, 
for  hastening  the  destruction  of  the  body. 
But  we  are  not  prepared  from  this  alone 
to  come  to  the  conclusion  that  the  prisoner 
Udhab  was  guilty  of  the  offence  defined  by 
Section  201  of  the  Penal  Code.  Under  these 
circumstances,  we  are  of  opinion  that  he 
should  be  acquitted,  and  the  sentence  passed 
upon  him  reversed.  He  will  be  released 
from  custody  so  far  as  this  charge  is  con- 
cerned. 

We  also  think  that  the  facts  found  by  the 
Sessions  Judge  do  not  support  a  charge  of 
murder  against  Kala  Chand  and  Zahir,  the 
two  other  prisoners.  The  Sessions  Judge 
himself  admits  that,  if  the  offence  is  murder, 
it  is  so  only  because  it  falls  within  the  defi- 
nition of  the  4th  Clause  of  Section  300  of  the 
Penal  Code.  The  essential  element  of  that 
Section  is  that  the  person  who  committed 
the  act  from  which  death  resulted  knew  at 
the  time  of  doing  it  that  it  was  so  imminently 
dangerous  that  it  must,  in  all  probability, 
cause  death,  or  such  bodily  injury  as  is  likely 
to  cause  death.  Now,  assuming  that  the 
evidence  in  this  case  is  sufficient  to  prove 
that  these  two  prisoners  administered  to 
Lukhi  a  poison  or  drug  which  caused  her 
death,  we  do  not  think  that  it  goes  so  far 
as  to  show  that  the  prisoners  at  the  time 
knew  that  the  administering  of  this  drug 
was  so  dangerous  that  it  must,  in  all  pro- 
bability, be  likely  to  cause  death,  or  that 
it  would  bring  about  such  bodily  injury  as 
would  be  likely  to  cause  death.  The  Judge 
says  that  they  knew  they  were  administering, 
without  any  sufficient  cause,  something  to 
Lukhi  which  was  intended  to  work  contrary 
to  the  course  of  nature,  and  they  must,  there^ 
fore,  have  been  aware  that  such  a  violent  dis- 
turbance of  the  natural  functions  was  so  im- 
minently dangerous  as  was  likely  in  all 
probability  to  cause  death.  It  seems  to  us 
that  this  presumption  which  the  Judge 
makes  is  scarcely  more  than  speculation. 
There   is  nothing  scarcely  in  the  evidence 
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to  disclose  the  actual  mental  condition  of 
the  prisoners ;  and  we  think  it  may  well 
have  been  that,  while  they  were  adminis- 
tering the  drug  for  the  purpose  of  procur- 
ing a  miscarriage,  they  might  also  have  been 
quitf  ignorant  that  the  mode  in  which  the 
drug  acted  to  that  end  would  be  likely  to  be 
dangerous  to  life,  or  even  to  produce,  as  the 
Judge  says,  a  violent  disturbance  of  the 
natural  functions.  And,  further,  it  seems  to 
us  that  the  evidence  is  insufficient  to  bring 
the  act  of  the  prisoners,  assuming  that  they 
did  administer  the  drug,  within  the  general 
operation  of  Section  299,  because,  as  I  have 
already  observed,  the  evidence  does  not  seem 
to  us  to  be  sufficient  to  show  that  the  prison- 
ers were  aware  that  the  administering  of  the 
drug  was  likely  even  to  cause  bodily  injury. 
It  follows  that  Kala  Chand  and  Zahir  ought 
not  to  have  been  convicted  on  the  evidence 
before  the  Court  of  culpable  homicide  in  any 
shape.  We  are  of  opinion,  consequently, 
that  these  prisoners,  too,  should  be  acquitted 
of  the  charge  which  was  actually  made 
against  them,  and  the  sentence  passed  upon 
them  by  the  Lower  Court  in  respect  of  that 
charge  reversed. 

But,  on  the  facts  of  the  case  disclosed  by 
the  evidence,  we  think  that  we  ought  to  ex- 
ercise the  discretion  which  resides  in  us  by 
virtue  of  Section  405  of  the  Criminal  Proce- 
dure Code.  We  think  that  the  evidence 
which  is  on  the  record  does  serve  to  convict 
the  prisoners  of  the  offence  defined  in  Sec- 
tion 314  of  the  Penal  Code,  namely,  that  they, 
\yith  intent  to  cause  the  miscarriage  of  a 
woman  with  child,  did  an  act  which  caused 
the  death  of  that  woman.  We  think  there 
can  hardly  be  any  doubt  from  the  depositions 
of  the  witnesses,  if  their  testimony  is  relied 
upon,  that  these  two  prisoners  did  administer 
to  Lukhi  some  drug  for  the  purpose  of 
causing  miscarriage ;  and  we  think,  fur- 
ther, that  the  death  of  the  unfortunate 
woman  was  the  consequence  of  their  having 
so  administered  it. 

There  is  evidently  a  distinction  between 
the  case  of  Kala  Chand  and  Zahir  in  this 
particular,  namely,  that  Kala  Chand  is  repre- 
sented by  the  witnesses  as  being  the  person 
who  Actually  administered  the  noxious  arti- 
cle, while  the  part  that  Zahir  took  in  the 
transaction  was  passive.  We  think,  on  the 
whole,  that  the  evidence  of  the  witnesses 
may  be  trusted  in  all  material  points,  and  we 
do  in  our  finding  make  the  distinction 
which  I  have  just  referred  to  between  the 
parts  played  by  Kala  Chand  and  Zahir.  At 
the  same  time,  in  apportioning  the  punish- 


ment, taking  all  the  facts  into  consideration, 
we  are  of  opinion  that  no  difference  ought  to 
be  made.  While  Kala  Chand  was  the  person 
no  doubt  more  particularly  interested  m 
bringing  about  the  miscarriage,  Zahir  vas 
not  a  mere  ordinary  companion  accidentally 
present,  but  was  the  chowkeedar  of  the  village, 
and  in  that  capacity  had  a  duty  to  per- 
form which  should  especially  have  led  him 
to  be  active  in  preventing  the  commission 
of  an  offence  of  this  kind,  instead  of  remun- 
ing  beside  Kala  Chand  to  abet  him.  Under 
the  circumstances,  we  think  that  he  at  least 
ought  to  suffer  an  equal  punishment  vith 
Kala  Chand. 

Further,  on  looking  at  the  account  of 
the  transaction  which  is  given  by  the  wit- 
nesses, we  are  disposed  to  think  that  Kala 
Chand's  offence  did  not  reach  to  the  high- 
est limit  which  is  contemplated  by  tbo 
legislature  in  Section  314.  Although  there 
is  no  express  evidence  that  the  drug  vas 
administered  with  the  consent  of  Lnkbl,  it 
is  almost  impossible  to  resist  the  conclusion 
that  it  must  have  been  so.  It  is  difficult  to 
understand  how  the  woman  could  have  drank 
or  taken  down  the  drug  into  her  stomack 
otherwise  than  of  her  own  voluntary  act 
She  might,  of  course,  have  been  induced  to 
take  it  by  compulsion  or  under  the  jnfiaence 
of  threats  against  her  own  will,  but  there  is 
nothing  to  indicate  that  that  was  the  case 
here,  even  if  the  two  women-witnesses  are  be- 
lieved in»all  the  details  which  they  mention. 
The  words  which  they  say  were  made  use  of 
by  Lukhi  do  not  necessarily  amount  to  more 
than  the  expression  of  a  reluctance  to  take  the 
drug.  Probably  this  reluctance  was  overcome 
by  Kala  Chand's  persuasion  and  her  own 
personal  motives,  and  we  think  that  we  ought 
not  to  come  to  the  conclusion  that  the  adminis- 
tering was  effected  against  her  consent 

In  this  view,  we  think  that  the  sentence 
which  has  been  passed,  although  it  would 
be  justified  by  the  terms  of  Section  3:41  >^ 
the  act  which  caused  the  death  had  been  done 
without  the  consent  of  the  woman,  is  greatly 
in  excess  of  the.  punishment  which  ought  to  be 
given  in  refpect  of  the  offence  which  wc 
think  was  actually  committed  by  the  prison* 
ers  under  the  ist  Clause  of  Section  314*  ^^ 
seems  to  us  that  the  proper  punishment  for 
the  offence,  which  in  our  judgment  was  com- 
mitted, is  two  years'  rigorous  imprisonment. 
We,  therefore,  without  directing  an  acquittal, 
reverse  the  sentence  which  has  been  passed 
upon  the  pri^ners,  *and  instead  thereof  p*s*^ 
the  sentence  upon  each  of  them  of  two  ycart 
rigorous  imprisonment. 
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The  nth  December  1868. 
Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

CompUiiit— Procedure— Sections  67,  265,  and 
266^  Code  of  Crimlflal  Procedure. 

Re/^rence  to  the  High  Court,  under  Section 
434  9f  ^^^  ^^^^  9f  Criminal  Procedure, 
by  the  Sessions  Judge  0/  Rungpore. 

* 

Beelash  versus  Makroo. 

A  Magistrate  may  dismiss  a  complaintj  under  the 
provisions  of  Section  6}  of  the  Code  of  Criminal  Pro- 
cedure, before  issuing  a  su|p)ons  for  the  attendance  of 
the  accused ;  but  when  all  the  parties  are  in  attendance« 
he  IS  bound  to  follow  the  procedure  laid  down  in  Sections 
365  and  266,  and  cannot  dismiss  the  complaint  without 
liearing  the  evidence. 

Zoch,  J, — It  appears  to  me  that  the 
Magistrates  order  is  erroneous.  The  com- 
plainant charged  certain  parties  with  assault- 
ing him,  and  obtained  a  summons  requiring 
their  attendance  before  the  Magistrate.  On 
their  appearing,  one  of  the  parties  charged 
was  a  1)oy,  supposed  by  the  Magistrate  to  be 
about  8  years  old ;  and  he  therefore,  without 
going  into  the  evidence  for  the  complainant, 
considered  the  complaint  frivolous,  discharged 
the  accused,  and  fined  the  complainant  under 
the  provisions  of  Section  270,  Code  of  Crimi- 
nal Procedure.  Even  if  the  charge  could  not 
be  sustained  against  the  boy,  it  might  have 
been  against  the  other  parties.  It  is  quite 
possible  that  a  boy  of  8  or  10  years  might, 
from  the  love  of  mischief  or  fun,  or  from  the 
example  or  directions  of  his  elders,  join  with 
them  in  assaulting  a  person ;  but  it  would  be 
no  reason  for  dismissing  a  case,  or  holding 
the  complaint  to  be  frivolous  or  vexatious, 
because  one  of  the  assailants  was  a  child.  I 
think  this  order  imposing  a  fine  should  be 

set  aside.  « 

• 

The  Magistrate  considers  that  he  was  justi- 
fied in  dismissing  the  case  without  hearing 


the  evidence,  and  that,  even  if  there  w^ere  no 
trial,  he  had  authority  to  im[)ose  a  fine  under 
the  provisions  of  Section  270.  A  Magistrate 
has  certainly  authority  to  dismiss  a  complaint 
under  the  provisions  of  Section  67  before 
issuing  a  summons  for  the  attendance  ot  the 
accused.  But  when  the  parties  charged  are 
in  attendance,  as  well  as  the  complainant  and 
his  witnesses,  it  appears  to  me  that  the  ^lagis- 
trate  is  bound  to  follow  the  procedure  laid 
down  in  Sections  265  and  266,  and  cannot 
dismiss  the  complaint  without  hearing  the 
evidence.  The  Magistrate's  order  dismissing 
the  complaint  should  also,  I  think,'  be  set 
aside,  and  the  complainant  be  allowed  to  pro- 
secute the  charge,  if  so  minded. 

Glover,  J, — I  am  of  the  same  opinion. 


The  14th  December  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Forgery— False  document— Injury  to  repatation 
—Sections  ap,  463,  and  469,  Penal  Code. 

Criminal  Revislonal  Jurisdiction. 

Revision  of  Proceedings  in  the  case  of  Shee* 
fait  Ally  and  others. 

The  simple  makinjsf  of  a  false  document  constitutes  the 
offence  of  forgery  under  Section  463  of  the  Penal  Code» 
and  it  is  not  necessary  that  it  should  be  issued  or  made 
icnown  to  the  injury  of  a  person's  reputation  either  by 
beinjfr  presented  in  Court  or  shewn  to  any  person.  A  false 
document  may  be  made  in  the  name  of  a  fictitious  per- 
son. 

Where  a  draft-petition  was  prepared  with  the  intention 
of  being  used  as  evidence  of  a  matter,  it  was  held  that 
it  fell  within  the  terms  of  Section  29  of  the  Penal 
Code ;  and,  as  it  contained  false  statements  calculated  to 
injure  the  reputation  of  a.person,  the  offence  was  held 
to  fall  within  Section  469  of  the  Penal  Code. 

Loch,  J. — The  persons  noted  in  the  mar- 
cu    t  >  All      PI  w      ^"^^  ^^^^®  apprehended 

Sheefait  Ally,  Elahi  s_  *l,»  or^f  />f  «..-:»:*« a. 
Buksh,  and  MiCy  Shah.     '?    the    act  of    writing 

•  the  draft  of  a  petition 

bearing  the  name  of  Delawur  Shah,  eh^ging 
Rajah  Leelanund  Singh  with  the  murder 
of  a  fukeer,  with  the  object,  as  alleged  By 
the  complainant,  of  extorting  money  from 
the  Rajah.  They  were  committed  for  trial : 
Sheefait  Ally,  on  a  charge  of  forgery  un- 
der Section  469  of  the  Indian  Penal  Code ; 
and  the  other  two,  on  a  charge  of  abetment. 
The  fact  of  the  parties  being  concerned  in 
concocting  and  writing  the  petition  appears 
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to  be  established,  and  the  only  question 
before  us  is  the  law-point  whether  any  offence 
recognized  by  the  Penal  Code  has  been  com- 
mitted or  not.  The  Sessions  Judge  holds 
that  no  offence  has  been  committed, /rj/,  be- 
caufe  it  did  not  appear  that  there  is  such  a 
person  as  Delawur  Shah ;  second^  that  the 
draft  in  question  had  never  been  presented  in 
Court  or  shewn  to  any  person,  and  conse- 
quently no  one  had  been  harmed  by  it ;  and 
he  therefore  acquitted  the  prisoners  with- 
out calling  upon  them  for  a  defence. 

An  appeal  has  been  preferred  from  this 
order,  and  the  Court  was  asked  to  inter- 
fere under  the  precedent  given  in  5  Weekly 
Reporter,  page  45,  Criminal  Rulings  ;  and  the 
record  was  accordingly  sent  for. 

It  is  necessary,  before  determining  whe- 
ther an  offence  has  been  committed,  to  refer 
to  certain  Sections  of  the  Indian  Penal 
Code.  The  offence  of  forgery  is  thus  defined 
in  Section  463  :  *'  Whoever  makes  any  false 
^'document  with  intent  to  cause  any  per- 
**  son  to  part  with  property,  or  with  intent  to 
"  commit  fraud,  commits  forgery."  A  person 
is  said  to  make  a  false  document  who  diS" 
honestly  or  fraudulently  makes  a  document 
with  the  intention  of  causing  it  to  be  believed 
that  such  document  was  made  by,  or  by  the 
authority  of,  a  person  by  whom  or  by  whose 
authority  he  knows  that  it  was  not  made ; 
and  in  the  second  explanation  to  Section  464 
it  is  stated  that  the  making  of  a  false  do- 
cument in  the  name  of  a  fictitious  person, 
intending  it  to  be  believed  that  the  docu- 
ment was  made  by  a  real  person,  or  in  the 
name  of  a  deceased  person,  intending  it  to 
be  believed  that  the  document  was  made  by 
the  person  in  his  lifetime,  may  amount  to 
forgery. 

Section  29  of  the  Penal  Code  describes 
a  document  in  the  following  terms : 
"  The  word  *  document '  denotes  any  matter 
"  expressed  or  described  upon  any  substance 
'*  by  means  of  letters,  figures,  or  marks,  or  by 
*!  more  than  one  of  those  means,  intended  to 
•*  he  usedy  or  ivhich  may  he  used,  as  evidmce 
**  of  {hat  matter  r 

*  "  Dishonestly  i'  according  to  Section  24, 
Is  thus  defined  :  "  Whoever  does  anything 
**  with  the  intention  of  causing  wrongful 
"gain  to  one  person,  or  wrongful  loss  to 
''another,  is  said  to  do  that  thing  dis- 
"  honestly." 

Now,  it  is  clear,  from  the  definition  of  for- 
gery in  Section  463,  that  the  simple  making 


of  a  false  document  constitutes  the  offence 
of  forgery,  and  that  it  is  not  necessary,  u 
apparently*  supposed  by  the  Judge,  that  it 
should  be  issued  or  made  known  to  the  i&- 
jury  of  a  person's  reputation  before  the 
offence  is  completed  or  the  offender  liable 
to  punishment.  The  publication  of  such  a 
document  forms  no  part  of  the  offence,  aod 
the  Judge  is  therefore  wrong  in  hoidio^ 
that  no  offence  had  been  committed,  became 
the  petition  had  not  been  presented  in 
Court  or  shown  to  any  person.  He  ii 
equally  wrong  in  considering  that  no  offence 
had  been  committed,  because  it  was  uncer- 
tain whether  such  a  person  as  Delawur 
Shah  was  in  existence,  for,  as  shewn  by  the 
2nd  explanation  to  Section  464,  it  is  clear  that 
a  false  document  may  be  made  in  the  name 
of  a  fictitious  person. 

It  cannot  be  questioned  that  the  dociH 
ment  has  been  made  dishonestly,  r.  /.,  with 
the  intention  of  causing  wrongful  gain  to 
the  makers  by  extorting  money  from  tiie 
Rajah,  and  wrongful  loss  to  the  Rijab,  who 
was  falsely  charged  with  commiiting  mw- 
der.  And,  if  the  draft-petition  be  a  dociK 
ment,  as  defined  in  Section  29  of  the  Penal 
Code,  it  is  evident  that  the  prisoners  were 
rightly  charged  with  the  offence  of  forge^. 
Now,  the  gist  of  that  definition  lies  in  the 
last  few  words  "  intended  to  be  used  as  evi- 
dence of  that  matter."  The  matter  express- 
ed in  this  paper  is  the  fact  of  a  murder 
alleged  to  have  been  committed  by  the 
Rajah  through  his  servants.  Is  this  paper 
evidence  of  that  matter  ?  Could  it,  as  it 
stanSs,  be  used  as  evidence  against  him 
to  support  the  charge  of  murder  which  it 
sets  forth?  It  certainly  is  not  evidence  as 
it  stands.  I'he  paper  is  a  mere  narra- 
tion of  an  alleged  fact,  and  there  is  no  one 
to  swear  to  the  truth  of  its  contents.  But 
what  was  the  intention  with  which  the 
petition  was  prepared,  for  that  has  also  to 
be  considered.  There  can,  I  think,  be 
little  doubt  that  the  person  who  prepared 
the  petition  believed  that  it  might  be  used 
as  evidence,  and  prepared  it  with  that  in* 
tention  ;  and,  this  being  the  case,  the  petition 
does  become  a  document  within  the  mean- 
ing of  Section  29  of  the  Penal  Code ;  and, 
as  it  contains  statements  injurious  to  the 
character  of  Rajah  Leelanund  Singh,  and 
can  have  been  prepared  with  no  other  intent 
than  to  cause  injury  to  him,  and  the  state- 
ments contained  therein  are  alleged  to  be 
false,  the  parties*  concerned  were  rigbtlr 
committed  to  the  Sessions  on  *a  charge  of 
forgery.  ^     . 
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The  Judge  has  acquitted  the  prisoners 
erroneously  on  a  point  of  law,  and  therefore, 
under  the  ruling  of  the  Full  Bench  in  the 
case  of  Gora  Chand  Gope,  reported  at  page 
48  of  Volume  5,  Weekly  Reporter,  I  think 
the  order  of  acquittal  should  be  set  aside,  and 
the  Judge  required  to  apprehend  the  prisoners 
and  to  pass  the  proper  sentence  upon  them 
as  guilty  of  the  offence  of  forgery  under  Sec- 
tions 463  and  469. 

Glover^  y, — There  can  be  no  doubt, 
I  think,  on  the  admitted  facts  of  this 
case  that  there  was  an  offence  committed 
under  Section  469,  Penal  Code,  if  the  written 
paper  found  in  possession  of  the  accused  can 
be  styled  a  "document"  in  the  sense  of 
Section  29. 

By  that  Section  a  document  is  "  any  mat- 
ter expressed  by  writing,  figures,  or  marks 
intended  to  be  used,  or  which  may  be  used  as 
evidence .  of  that  matter."  Now,  the  writ- 
ing in  question  could  not  have  been  used 
as  evidence  of  the  alleged  murder,  and  there- 
fore the  case  turns  on  the  meaning  of  the 
words  "  intended  to  be  used." 

It  appears  to  me  that  the  accused,  in  con- 
cocting the  anonymous  petition  against  the 
Rajah  Leelanund  Singh  to  the  address  of 
the  Magistrate  of  the  district,  intended  that 
petition  to  be  used  as  evidence  that  a  cer- 
tain fakeer  had  been  beaten  and  killed  by 
the  Rajah's  order.  I  do  not  think  that 
it  affects  the  case  that  the  petition  could  not 
have  been  so  used  :  it  is  enough  that  the  ac- 
cused thought  it  could,  and  made  their 
arrangements  accordingly.  It  was  not  neces- 
sary, moreover  (see  Explanation  to  Section 
29)  that  the  evidence  was  intended  to  be 
used  in  a  Court  of  Justice. 

Further,  the  large  illustration  to  Section 
^9  describes  any  authority  containing  in- 
structions to  be  a  document.  Now,  this  peti- 
tion gave  information  to  the  Magistrate  of 
the  commission  of  a  murder,  and  may  there- 
fore be  said  to  be  an  "  Instruction,"  on  which 
the  Magistrate  would  most  properly  have 
taken  action. 

.  On  all  the  other  points  raised,  I  concur 
entirely  in  the  opinion  expressed  by  IMr. 
Justice  Loch.  The  Sessions  Judge's  reasons 
for  discharging  the  accused  are  manifestly 
insufficient. 

I  think,  therefore,  that  the  Judge  below 
should  be  directed  to  try^he  cage  with  refer- 
ence to  the  words  of  the  Section  above 
quoted. 


The  15th  December  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Charge— Sentence— Rioting  armed  with  d^dly 
weapons— Causinjc  hurt  with  dangerous  wea- 
pons— Sections  148  and  324  of  the  Penal  Code, 

The  Queen  versus  Dlna  Sheikh  and  others. 

Committed  hy  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Myniensing,  on  a 
charge  0/  rioting  being  armed  with  deadly 
iveapons,  &fc. . 

Held  that,  where  the  prisoners  were  charged  under 
Section  14S  of  the  Penal  Code  of  rioting  armed  with 
deadly  weapons,  and  also  under  Section  324  of  volun- 
tarily  causing  hurt  by  dangerous  weapons,  they  should 
have  been  sentenced  onljr  un4er  one  or  other  of  these 
Sections,  the  charges  being,  properly  speaking,  only 
alternative  charges. 

The  High  Court  refused  to  interfere  with  the  recep- 
tion by  the  Sessions  Judge  of  the  uncorroborated 
evidence  of  accomplices. 

Phear ^  J. — The  two  charges  upon  which 
the  prisoners  have  been  convicted  may  be 
stated  in  the  following  way :  first,  that  they 
were  members  of  an  assembly,  the  common 
object  of  which  was  to  take  possession  of 
property  by  means  of  criminal  force,  and  that 
force  actually  was  used ;  secondly,  that 
they,  by  the  force  so  used,  caused  hurt,  but- 
to  whom  the  hurt  was  caused  no  mention 
is  made.  It  appears  to  us  that,  substantially, 
these  two  charges  are  but  two  different  forms 
of  stating  the  same  criminal  acts.  The  sub- 
stance of  both  of  them  obviously  is  that 
violence  was  used,  or,  in  other  words,  hurt 
was  caused.  It  is  essential  to  the  first  that 
force  or  violence  actually  was  used ;  and  it 
is  essential  to  the  second  that  hurt  was 
caused,  that  is,  that  violence  was  used.  It 
would  appear,  therefore,  that  the  prisoners 
have  been  convicted  under  the  second  charge 
of  causing  hurt,  and  under  the  first  charge 
of  causing  that  hurt  with  the  addition  of  a 
special  motive,  namely,  that  of  taking 
away  property  in  an  unlawful  manner.  In 
this  view  of  th6  case,  we  think  that  the 
prisoners  ought  not  to  have  been  convicted 
of  both  charges  simultaneously.  They  were, 
properly  speaking,  alternative  charges,  and 
therefore  the  prisoners  should  have  been 
found  guilty  of  the  one  or  the  other,  accord- 
ing as  the  evidence  satisfied  the  Court  that 
the  one  or  the  other  charge  was  made  out. 

After  perusing  the  record,  and  consider- 
ing the  judgment  of  the  Sessions  Judge,  we 
are  of  opinion  that  the  prisoners  should  be 
convicted  of  the  first  charge,  namely,  the 
charge  made  under  the  provisions  of  Section 
148,  and  not  of  the  second ;  and  we  are  even 
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disposed  to  the  opinion  that  the  second  charge 
is  in  itself,  if  not  incomplete,  at  least  irre- 
gular, for  not  in  some  way  designating  the 
person  upon  whom  the  hurt  was  inflicted.  We 
have  doubts  whether  we  ought,  upon  the  facts 
of  Uiis  case,  in  affirming  the  conviction*  upon 
the  first  charge,  to  modify  in  some  degree  the 
sentence  which  has  been  passed ;  but,  after  full 
consideration,  \ve  think  that  we  cannot  make 
any  distinction,  bet^veen  the  prisoners,  and 
also  that  the  sentence  which  has  been  passed 
is  not  too  severe  for  the  offence  of  which  the 
prisoners  have  been  convicted. 

It  has  been  objected  before  us  that,  with 
regard  to  the  three  last  prisoners,  taking 
them  in  the  order  in  which  they  stand  in 
the  charge,  the  evidence  is  insufficient  to 
make  out  the  offence  of  which  they  have 
been  convicted.  It  is  said  that  the  evidence 
is  essentially  the  evidence  of  accomplices 
without  corroboration,  and  therefore  ought 
not  to  be  believed  by  the  Court.  We  find 
that  the  Sessions  Court,  which  had  the  wit- 
nesses before  it,  and  therefore  possessed 
greater  powers  of  discriminating  than  we  have 
in  regard  to  the  credibility  proper  to  be 
attached  to  their  testimony,  considered  that 
these  persons,  even  accomplices  as  they  in  a 
certain  degree  might  be  termed,  were  deserv- 
ing of  belief,  and  we  see  no  reason  to  come 
to  a  different  conclusion.  Accordingly,  we 
acquit  the  prisoners  of  the  second  charge, 
namely,  the  charge  under  Section  324,  and 
set  aside  the  sentence  which  has  been  passed 
therein.  Therefore,  so  far  as  that  charge  is 
concerned,  they  are  entitled  to  be  discharged. 
But  we  think  that  they  are  guilty  of  the  first 
charge,  and  that  the  sentence  passed  in  respect 
of  that  charge  must  stand.  The  appeal, 
therefore,  will  be  dismissed  as  regards  the 
first  charge. 

The  2ist  December  1868. 
Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Breach  of  the  peace— Land  disputes— Rioting^— 
Right  of  private  defence  of  property— Sections 

-  104  and  147,  Penal  Code— Chapter  XXI L,  Code 
of  Criminal  Procedure. 

Reference  to  the  High  Courty  under  Section 
"424  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Patna, 

Case  of  Toolsee  Singh,  Thakoor  Singh,  and 

others. 

In  investigfating  a  case  of  dispute  as  to  land  between 
two  parties  under  Chapter  XXI  I.  of  the  Code  of  Criminal 
Procedure,  a  Magistrate  found  that  one  party  was  in 
possession,  but,  there  being  aclfarge  against  both  parties 


of  rioting  under  Section  147  of  the  Penal  Code,  be  pol- 
ished l>oth  parties.  Held  that  the  p&rty  in  domumb 
were  protected  by  Section  104  of  the  renal  Code  ■ 
maintaining  their  possession,  and  the  |»t«aJ5bae3t 
inflicted  on  them  was  accordingly  remitted. 

Reference. — I  have  the  honor  to  sabmit 
the  record  of  a  case  tried  by  Deputy  Ma^^ 
trate  Daleelooddeen  Khan,  in  which  he  hu 
fined  three  persons  50  rupees  each,  and  a 
fourth  20  rupees,  awarding  in  each  case  1 
month's  imprisonment  on  non-pajmeot  of 
the  fine.  The  conviction  is  under  SectioQ 
147.    The  fines  have  all  been  paid. 

The  facts  of  the  case  are  very  simple. 
A  dispute  existed  between  Toolsee  Singii 
and  others  on  one  side,  and  Kale  Khan  and 
others  on  the  other,  in  respect  of  5  l)eegahi 
of  land  which  the  former  declare  to  bek>Dg 
to  Mouzah  Abad  Ahmudpore  Hur  Singh, 
and  the  latter  to  Mouzah  Ghoolam  Gurdish. 

On  the  20th  June  last,  notice  was  givcB 
to  the  police  of  an  anticipated  breach  of 
the  peace.  The  police  proceeded  10  the 
spot,  according  to  the  evidence  of  the  two 
constables  examined.  There  was  do  actual 
violence,  but  Kale  Khan  with  three  otheri 
were  ploughing  the  land,  and  the  opposite  pifty 
who  were  armed  were  threatening  them. 

Other  witnesses  examined  tell  the  tale  as 
suits  thei  r  own  side  respectively.  There  does 
not  appear  to  have  been  any  actual  assault 
committed ;  but  it  is  clear  that  both  parties 
were  claiming  the  ground,  and  were  prepared 
to  drive  off  their  opponents  as  trespassers. 

The  Magistrate,  at  the  same  time  that  he 
tried  the  charge  under  Section  147  made 
against  both  parties,  tried  the  question  of 
possession  imder  Chapter  XXII.  of  the 
Criminal  Procedure  Code,  and  on  the  4th 
September  1868  found  that  Thakoor 
Singh's  party  were  in  actual  possession  of 
the  land  in  dispute.  Notwithstanding  this, 
he  punished  both  sides  equally.  Thakoor 
Singh's  party  object  that  they  bad  a  rigtt 
to  maintain  their  possession,  and  it  ftppc^ 
to  me  that,  under  Section  104  of  the  Penai 
Code,  they  were  fully  justified  in  all  thai 
was  actually  done. 

I  would  therefore  quash  the  convictiOQi 
but,  as  the  order  is  one  from  which  no  appeal 
lies  to  this  Court,  I  am  obliged  to  rdcr 
it  to  the  High  Court. 

The  Deputy  Magistrate,  to  whom  this 
letter  has  been  sent,  does  not  wish  to  oSet 
any  remarks. 

Judgment  of  the  High  Court, 

Loch,  J, —  We  concur  in  the  opinioa  ci- 
pressed  by  ihe  Judge,  and  direct  that  the 
fine  imposed  upon  Thakoof  Singh  and  his 
party  be  remitted. 
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OccojMitioa  and  service  of  prisoners  to  be  stated 
— Column  7  of  Statement  No.  4,  and  Column 
6  of  Statement  No.  5  how  to  be  filled  up. 

Extract  (paras,  j  and  ^)  from  Letter  No,  6g^j 
dated  4th  June  iS68,  from  the  Registrar 
of  the  High  Court,  to  the  Sessions  Judge  of 
Hooghly. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

3.  The  occupation  of  ihe  prisoners 
Rqssicklal  Bose  and  oihers  (Case  No.  4, 
Statement  4)  should  have  been  more  explicit- 
ly given,  and  the  particular  "  service"  should 
have  been  stated.  In  column  7,  in  lieu  of  the 
words  "  the  Court  concurs  and  directs  that 
*^  the  prisoners  be  sentenced  to  suffer  rigorous 
"  imprisonment  for  five  years  each,"  should 
have  been  entered — 

"  Sentence. 

."Rigorous  imprisonment  for  five  years. 


« 


I ^j. »» 


The  Judge  approved  of  the   verdict. 


4.  The  Court  observe  that  in  column  6,  case 
of  Golam  Sheikh  (Case  No.  2,  Statement  No. 
5),  instead  of  the  words  "  the  Court  dissents 
and  directs  that  the  prisoner  be  discharged," 
should  have  been  entfered  the  words, "  the 
Judge  disapproved  of  the  verdict."  Similar- 
ly, in  column  6,  case  of  Petambur  Aduck 
(Case  No.  3,  Statement  >Jo.  5),  the  words* 
"the  Judge  approved  of  th6  verdict," 
should  have  been  entered. 


Charge  of  theft  or  robbery  cannot  be  maintain- 
ed where  person  has  taken  article  under  a 
fair  and  honest  claim  of  right  in  excess  of 
what  he  is  entitled  to. 

Extract  (para,  $)  from  Letter  No.  8jr,  dated 
2jrd  June  1868,  from  the  Registrar  of 
the  High  Court  to  the  Sessions  Judge  of 
Gya, 

Present : 
The  Hon*ble  L.  S.  Jackson,  Judge, 

I  AM  to  remark  that  your  view  in 
the  case  of  Gungoo  Singh  (Case  No.  i, 
Statement  No.  5)  is  of  questionable  ac- 
curacy. You  seem  to  hold  that  the  charge 
of  plunder  which  was  made  would  be 
unfounded,  only  if  the  grain  taken  by  the 
person  accused  turned  out  to  be  not  in 
excess  of  what  he  was  entitled  to;  so  that, 
if  under  a  fair  and  honest  claim  of  right 
the  accused  had  taken  more  than  his  lawful 
share,  according  to  you  there  would  be 
ground  for  a  charge  of  theft  or  robbery.  To 
the  Court  it  would  seem  that  the  element  of 
dishonesty  would  be  in  such  a  case  wUolly 
wanting,  and  that  the  party  bringing  a  cri-* 
minal  charge  in  such  a  case  might  be  justly 
amenable  to  the  provisions  of  Section  211. 
But  the  Court  has  no  doubt  that,  in  the 
particular  case,  justice  was  done. 
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Prisoner  committing  two  acts  of  perjury  on 
different  occasions  should  not  be  tried  on  one 
charge — Prisoner  convicted  not  to  be  dis- 
charged without  punishment. 

Extracts  (paras,  g  and  12)  from  Letter  No, 
ggo,  dated  20th  July  i868y  from  the 
Registrar  of  the  High  Court  to  the 
Sessions  Judge  of  Dacca, 

Present : 
The  Ilon'ble  L.  S.  Jackson,  Judge, 

9.  The  Court  observe  that  it  was  irregu- 
lar for  you  to  try  the  prisoners  Fagoo 
Takoor  and  another  (Case  No.  28,  State- 
ment No.  4,  for  Furreedpore)  on  one 
charge.  They  did  not  join  in  committing 
one  act  of  perjury,  but  separately  gave, 
or /were  alleged  to  have  given,  false  evi- 
dence. The  circumstance  that  the  evi- 
dence related  in  both  cases  to  the'same  sub- 
ject-matter, or  even  that  the  false  statements 
were  similar,  makes  no  difference  in  the 
principle.  The  acts  were  separate,  and 
committed  at  different  times.  As  the  sen- 
tence of  six  months'  rigorous  imprisonment 
appears  to  the  Court  quite  inadequate  for  the 
offence,  I  am  to  request  that  you  will  submit 
an  explanation  as  to  your  reasons  for  passing 
so  light  a  punishment. 

It,  The  Court  observe  that,  as  you  con- 
victed the  prisoner  Phelee  (Case  No. 
13,  Statement  No.  5,  for  Furreedpore),  you 
were  not  competent  to  order  her  discharge 
without  punishment— Section  380,  Code 
of  Criminal  Procedure.  The  circumstances 
of  the  case  not  being  stated,  the  Court  can- 


not conceive  on  what  ground  the  man  vith 
whom  a  woman  has  contracted  a  bigiona 
marriage«can  be  charged  with  abetting. 


Names  of  Assessors  and  opinion  of  eadi  Asia>l 
sor  to  be  g^ven  in  Colnnm  6  of  StatemesiL 

Extract  (para,  s)  from  Letitr  No,  iw^^ 
dated  23rd  July  1 868,  from  the  RegvAtv 
0/  the  High  Court  to  the  judicial  &«• 
mission er  ofChota  Nagpore, 

(Criminal  Side.) 

Present: 

The  Hon'ble  L.  S.  Jackson,  Judge, 

In  column  6,  case  of  Sadhooa  Sahan  tnl 
another  (Case  No.  i,  Statement  5],  die 
Court  observe  that  the  Assessors'  names  bare 
not  been  given,  and  that  one  opinion  has  been 
recorded  for  both  Assessors  contnuy  to 
Section  324  of  the  Code  of  Criminal  PrtK 
cedure,  and  para.  2  of  Circular  Order  No  4f 
dated  23rd  June  1865,*  which  require  that 
''the  opinion  of  each  Assessor  shall  be 
given  orally,  and  shall  be  recorded  in  writ« 
ing  by  the  Court." 


Assessors  not  to  be  directed  as  to  Ofiinion  lAicI 
they  ought  to  giYe. 

Letter  No,  10 12,  from  the  Registrar  of  tht 
High  Court  to  the  Sessions  Judge  of  Ski' 

habad,  dated  Calcutta,  the  2jrd  July  186S. 
(Criminal  Side.) 
Present : 
The  Hon'ble  L.  S.  Jackson,  Judge, 

Ik  acknowledging  the  receipt  of  the  Jtil 
Delivery  Statements  of  your  District  for 
the  month  of  May  last,  I  am  directed  to 
inform  you,  with  advertence  to  the  entiy  iu 
Column  7,  Case  of  Bhullub  (Case  No.  6, 
Statement  4),  that,  you  have  no  authority  to 
direct  the  Assessors.  They  are  members  of 
the  Court,  and  ar<^  to  give  their  opinion  for 
your  concurrence. 

•  See  3  W,  R.,  Crira.  Gr.,  p.  !• 
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Deposition  given  before  Maj^istrate  by  witness 
whose  residence  is  not  known  may  be  admit- 
ted before  Sessions  Judgre  under  Section  369, 
Code  of  Criminal  Procednrc. 

Extract  (para,  3)  from  letter  No,  1014, 
dated  2Sth  July  1868,  from  the  Registrar 
of  the  High  Court  to  the  Sessions  Judge 


of  Midnapore, 


Present : 


The  Hon'ble  L.  S.Jackson,  Judge, 

With  advertence  to  your  abstract  in  the 
case  of  Prem  Chund  Bera  (6,  Statement  4)1 
the  Court  observe  that,  on  proof  alleged,  to 
wit,  that  his  residence  was  unknown,  the 
deposition  of  the  witness  Peary  Mohun 
before  the  Magistrate  might  have  been 
given  in  evidence  under  Section  369  of  the 
Code  of  Criminal  Procedure. 


Opinion  of  each  assessor  to  be  delivered  sepa- 
rately, though  not  at  great  length— Case  of  a 
prisoner  who  has  appealed  from  a  sentence  in 
a  previous  case  not  to  be  postponed  till  result 
of  that  case  is  known. 

Extracts  (paras,  4   and^S)  A^  ^^^^^^  ^^' 

1 108,  dated  15th  August  1868,  from  the 
Vol.  X. 


Registrar  of  the  High  Court  to  the  Officiat- 
ing Sessions  Judge  ofjessore. 

Present : 
The  Hon'ble  L.  S.  Jackson,  Judge, 

4.  With  advertence  to  the  opinion  of  the 
assessors  entered  in  Column  7  of  the  case 
of  Cazim  Faqueer,  I  am  directed  to  observe 
that  yon  should  have  required  them  to  deliver 
their  opinions  as  required  by  law  {pide  Sec- 
tion 324  of  the  Code  of  Criminal  Procedure). 
It  is  not  necessary  that  each  assessor  should 

give  his  opinion  at  great  length,  but  it  must 
be    separately    given.     The    assessors    are 
individually  members  of  the  Court,  and  are 
not  a  Jury.     This  remark  applies  equally 
to  the  cases  of  Chand  Gazi  and  others  (9, 
Statement  4),  and  Peary  Mohun  Deb  (10, 
Statement  4).      The  Court  obser\'e  that  you 
have  evidently  introduced  the  plan  of  having 
one   assessor  to  deliver  the  opinion  of  all. 
This  is  not,  as  above  stated,  in  Ticcordance 
with  the  law,  and  must  be  discontinued. 


5.  Regarding  the  remark  entered  in 
Column  7,  Statement  6,  that  "  the  sentence 
was  suspended  till  the  results  of  the  appeal 
made  by  the  prisoner  against  the  sentence 
passed  upon  him  on  15th  May  in  another 
case  is  known,"  the  Court  observe  this  was 
unnecessar}-,  as  the  sentence  might  have  been 
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ordered  to  take  effect  from  the  termination 
of  the  previous  sentence. 


Amendment  of  charg^e  to  be  made  by  Sessions 
Judge  only  when  the  variation  is  material,  and 
when  the  charge  is  absolutely  defective. 


Extract  (para,  6)  from  letter  No,  ii2j, 
dated  2nt  August  1868^  from  the  Regis- 
trar of  the  High  Court  to  the  Sessions 
Judge  of  Sarun, 


Present : 


The  Hon'ble  L.  S.  Jackson,  Judge, 


In  regard  to  your  remark  in  the  case  of 
Mewa  Sing  and  another,  that  the  wording  of 
the  charge  by  the  committing  officer  having 
been  found  defective  was  amended,  the  Coon 
observe  that  it  was  hardly  necessary  for  ys^ 
to  take  the  trouble  of  making  mere  verbal 
amendments,  unless  the  variation  was  realir 
material,  and  the  charge  absolutely  defec- 


tive. 
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Charges  to  be  described  in  language  of  Penal 

Code— False  personation— Evidence  of  child 

—Sections  14  and  15,  Act  II.,  1855. 

Extracts  (paras.  2,  j,  and  6)  from  letter  No. 

1134,  dated  the  24th  August  1868,  from 

the  Registrar  of  the  High   Court  to  the 

Sessions  fudge  of  Tirhoot. 

Present: 


nature  mentioned  iij  the  Section.  I  am  to 
request  that  you  will  forward  the  proceed- 
ings   of    the    case    for    the    Court's    revi- 


sion. 


The  Hon'ble  L.  S.  Jackson,  Judge. 

2.  The  1st  head  of  charge   against  pri- 
soner 3,  and  the  second  head  against  prisoner 
5  (Case  2,  Statement  4)1  should  not,  I  am 
to  point  out,  have  contained  the  word  "  aid- 
ing," which  is  not  to  be  found  in  Section 
109  of  the  Indian  Penal  Code.     On  this  point 
your  attention  is  drawn  to  Section   234  of 
the  Code  of  Criminal  Procedure,  which  re- 
quires the  charge  to  describe  the  offence  "  as 
nearly  as  possible  in  the  language  of  the 
Jndian  Penal  Code." 

3.  The  Court  cannot  discover  what  the 
offence  was  which  the  prisoners  Lulwah 
and  Rughoolal  (5,  Statement  4)  are  supposed 
to  have  committed.  Mere  false  personation 
IS  not  punishable  under  Section  205  of  the 
Indian  Penal  Code;  tiere  must  be  some 
act  done  in  such  assumed  character  of  the 


6.  The  Court  observes  that  a  most 
material  witness  in  the  case  above  mentioned 
(as  far  as  his  knowledge  went),  namely,  the 
boy  who  accompanied  the  deceased,  was  not 
examined  on  the  ground  that  he  was  of 
"  tender  years,"  viz.,  8  years  of  age,  and  did 


not  understand  the  nature  of  an  oath.    This 
matter  should  have  been  dealt  with  under 
Section  15,  Act  II.  of  1855,  which  ordains 
that  any  person  who,  by  reason  of  his  age, 
&c.,  ought  not  to  be  admitted  to  give  evi- 
dence on  oath  or  solemn  affirmation,  shall  he 
admitted  to  give  evidence  on  a  simple  affirm- 
ation.   The   14th  Section  of  the  same  Act 
excludes  only  such  children  under  7  years 
of  age  as  appear  incapable  of  receiving  just 
impressions   of   fact,    or   of   relating   them 
truly.    The  error  in  this   case   may   have 
been  of  serious  consequences,  as  the  case 
against  the  prisoner  appears  to  be  far  from 
strong.    The  Court  also  observes  that  you  ^ 
advert  to  the  fact  that  the  presence  dn  the 
spot  of  Choony,  one  of  the  witnesses  for  the 
prosecution,   is  mentioned  by  two  of  the 
prisoners  in  their  examination.    This  could 
not  be  used  as  evidence  against  the  accused. 
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Complainant  not  to  be  designated  co-prosecutor. 

Extract  (para,  3)  from  letter  No.  fSS3> 
dated  i8th  December  1 868,  from  the  Re- 
gistrar of  the  High  Court  to  the  Semons 
Judge  of  Shahabad. 

With  advertence  to  the  case  of  Kullup- 
nath  Roy  (9,  Statement  IV.),  the  Court  ob- 
serve that  it  is  not  correct  to  designate  the 
complainant  as  the  co-prosecutor.  That  was 
the  practice  for  a  time  before  the  introduction 
of  the  Code  of  Criminal  Procedure,  but  it 
ought  not  now  to  be  continued. 


Murder— Act  imminently  dangerous. 

Extract  (para,  3)  from  letter  No.  ij^St 
dated  the  igth  December  i868y  from  the 
Registrar  of  the  High  Court  to  the  Ses- 
sions  Judge  of  Mymensingh. 

With  advertence  to  the  case  of    Sheik 
Gohu  (53,  Statement  IV.),  the  Court  observe 


that  several  Sessions  Judges,  in  dealing  with 
cases  of  culpable  homicide,  advert  to  the  con- 
sideration of  the  act  done  by  the  accused 
beipg  "  so  imminently  dangerous,*'  &c.  The 
Court  desires  to  point  out  that  this  circum- 
stance, which,  under  the  4th  Clause  of  Sec- 
tion 300  of  the  Indian  Penal  Code,  is  one 
which  raises  culpable  homicide  to  murder,  is 
not  applicable  when  the  action  was  done 
with  intention  of  causing  death  or  bodily 
injury,  but  to  acts  done  recklessly,  though 
without  such  distinct  intention,  of  which  an 
illustration  is  given  in  the  Code  itself. 
Illustration  (D). 

''  Ay  without  any  excuse,  fires  a  loaded 
cannon  into  a  crowd  of  persons,  and  kills  one 
of  them.  A  is  guilty  of  Murder,  although 
he  may  not  have  had  a  premeditated  design 
to  kill  any  particular  individual/' 


S 
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CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT.' 


Exempts  Naw^b  Syud  Mahomed  Zamiool  Ab- 
deen  from  personal  attendance  in  the  Civil 
Courts. 


CIRCULAR  MEMO.  No.  2. 

//'(?/«  //le  Registrar  0/  the  High  Court  of 
Judicature  at  Fort  Witliam  in  Bengal^ 
Appellate  side^  to  the  Civil  Authorities  in 
the  Lower  Provinces^  dated  Calcutta,  the 
2jrd  June  1868. 

(Civil  Side.) 

Present  : 

The  Hon'ble  G.  Loch,  Judge. 

The  Government  of  Bengal*  having  been 

pleased      to      exempt 
•  ^ff- Government  let-    Kawab  Svud  Mahomed 

June  ?868."' "^^'^^  Zamiool     Abdeen,     of 

Moorshedab^d,  from 
personal  attendance  in  the  Civil  Courts,  the 
High  Court  direct  that  his  name  be  included 
in  the  list  prepared  under  the  provisions  of 
Section  22,  Act  VIIL  of  1859. 


(Civil  Side.) 
Present : 


Mode  in  which  the  ayerafi:e  duration*  of  civil 
suits  is  calculated  to  be  shown  in  Annual 
Statement  No.  6. 

CIRCULAR  MEMO.  No.  3. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
Appellate  side,  to  all  Zillah  Judges  and 
Judicial  Commissioners,  dated  Calcutta^ 
the  2$th  June  1868.        ^ 


The  Hon'ble  G.  Loch,  H.  V.  Bayley,  L.  S. 
Jackson,  and  A.  G.  IMacpherson,  Judges. 

The  Zillah  Judges  and  Judicial  Commis- 
sioners of  the  Lower  and  Extra  Regulation 
Provinces  are  requested  to  state  the  mode  in 
which  the  average  duration  of  civil  suits  in 
the  Mofussil  Courts  of  different  grades  is 
calculated  when  Annual  Statement  No..  6  is 
prepared  for  submission  with  the  local  Ad- 
ministration Reports. 

In  order  to  enable  the  Court  to  form  an 
exact  opinion  on  the  subject,  the  actual 
figures  and  calculations  for  1867  should  be 
submitted. 


Rescinds  Circular  Order  No.  55»  dated  17th 
November  1854. 

CIRCULAR  No.  7. 

From   the  Registrar  of  the  High   Court  of 

Judicature  at  Fort    William  in  Bengal, 

Appellate  side,  to  all  Civil  Judges,  dated 

Calcutta,  the  2sth  June  t868. 

(Civil  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacbck,  Kt,,  Chief 

Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 

Bayley,     L.    S.    Jackson,    and    A.     G. 

Macpherson,  Judges. 

The  Circular  Order  No.  55,  of  17th  No-' 
vember  1854,  being  applicable  to  a  procedure 
no  longer  in  existence,  has  become  obsolete, 
and  is  hereby  rescinded. 
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I  am  to  remind  you  that  the  orders  of 
Government  of  the  ist  March  1864,  No. 
1338,  which  are  modified  by  the  present 
Circular,  will  be  found  attached  to  the 
Court's  Circular  Memorandum  No.  9,  dated 
loth  March  1864. 


Circular  from    Lieutenanl-Colonel   J,    R, 
PughCj  Inspector-General  of  Police,  Lower 
Provinces,  to  all  Deputy  Inspectors-Gene- 
ral and  District  Superintendents  of  Police, 
In  modification  of  the  orders  contained 
in  Government  letter  No.  1338  of  ist  March 
1864,  published  with  this  Office  Memoran- 
dum No.  834,  dated  2  ist  idem,  the  Lieutenant- 
Governor   is  pleased  to  direct  as  follows  : 
"Where  Moonsiffs'  Courts  exist,   a  day   in 
each  month  will  be  fi.Ked  by  the  ]\\^^q  on 


which  the  money  will  be  paid  over  to  tbe 
police  for  transmission  to  the  treasury/' 

2.  The  Moonsiff  will  give  notice  at  ibe 
police-station  on  the  day  before  the  guard 
is  required,  and  the  police-officer  in  charge 

will  himselfj  on  the  day  appointed,  proceed  to 
the  Moonsiff's  Cutcherry  with  a  guard*  as 
directed  in  Circular  No.  28  of  1867. 

3.  He  will  receive  charge  of  the  money. 
and  at  once  make  it  over  to  the  guard  wiih 
a  memorandum  of  the  amount.  The  officer 
in  charge  will  forthwith  proceed  with  it  to 
the  treasury  or  sub-divisional  treasury. 

4.  Should  any  necessity  arise  for  a  seo^d 
remittance  during  the  month,  the  same 
course  will  be  pursued  on  due  notice  bein^ 
given  at  the  police-station. 
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Enjoins  rales  for  the  production  as  witnesses  in 
dvil  and  criminal  cases  of  persons  confined  in 
civil  and  criminal  jails.  • 

CIRCULAR  ORDER  No.  lo. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to    all    Ziilah    Judges,    Judicial    Com-  \ 

missioners.  District  Magistrates,  and  De-  | 

I 

putv    Commissioners,  dated    Calcutta,   the  \ 
jth  September  1868, 

(Civil  and  Criminal.) 
Present: 


The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  IL  V. 
Bayley,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges. 

There  being  no  rules  under  which 
prisoners  confined  in  civil  or  criminal  jails 
can  be  produced  as  witnesses  in  civil  or 
criminal  cases,  and  it  being  very  desirable 
in  the  interests  of  justice  that  reasonable 
facilities  should  exist  for  obtaining  the  evi- 
dence of  such  persons,  when  material  to  cases 
under  trial,  and  calculated  to  promote  the 
administration  of  justice,  the  following  rules 
on  the  subject  are  laid  down  by  the  Court 
wiih  the  concurrence  and  at  the  suggestion 
of  His  Honor  the  Lieutenant-Governor  of 
Bengal : — 

jst, — ^The  District  Judge,  either  on  the 
motion  of  any  person  interested,  or  on  the 
application  of  any  inferior  Court,  Civil  or 
Criminal,  may  d^irect  the  attendance  of  any 
prisoner  confmed  within^  the  local  limits 
of  his  district  to  give  evidence  in  any  case, 
Civil  or  Criminal. 


2nd. — The  grounds  of  such  motion  or 
application  shall  be  that  the  prisoner  sought 
to  be  produced  as  a  witness  is  a  necessary 
witness,  without  whose  evidence  the  paity 
seeking  to  examine  him  cannot  safely  go  to 
trial.  The  Judge,  before  complying  with 
the  application,  may  require  to  be  satisfied 
in  such  manner  as  he  may  deem  proper  as 
to  the  existence  of  such  grounds.  ■• 

3rd.— li  shall  not  be  competent  to  the 
District  Judge,  but  it  shall  be  competent 
to  the  High  Court,  on  the  application  of 
the  District  Judge,  to  direct  the  attendance, 
for  such  purpose  as  aforesaid;  of  any 
prisoner  confined  beyond  the  local  limits  of 
the  jurisdiction  of  the  Judge  so  applying. 

4th. — Prisoners  in  jail  at  a  greater  dis- 
tance than  100  miles  from  the  place  where 
their  evidence  is  required  in  civil  cases, 
whether  within  or  without  the  local  limits 
of  the  district,  may  be  examined  under  a 
commission  issued  in  accordance  with  the 
provisions  of  Section  175,  Act  VIIL  of  1859. 
Commissions  under  this  rule  may  be  directed 
to  the  "officer  in  charge  of  the  jail"  in 
which    the    prisoner    to    be     examined    is 

confined. 

jM. — The  cost  of  bringing  up  a  prisoner 
as  a  witness,  or  of  examining  a  prisoner 
under  a  commission,  shall  be  paid  by  such 
party  as  the  District  Judge  or  the  High 
Court  respectively  may  direct,  unless,  for 
reasons  to  be  recorded,  the  Judge  shall 
otherwise  direct,  a  deposit  to  meet  such 
cost  shall  be  made  before  issue  of  the 
Judge's  order. 

6th.  —It  shall  be  competent  to  the  District 
Judge  to  direct  summonses  to  defendants  ir^ 
civil  cases,  who  are  prisoners  in  any  jail  or 
lock-up  within  his  district,  to  be  served  on 
such  defendants  within  the  precincts  of  such 
jail  or  lock-up,  in  such  manner  as  the 
Lieutenant-Governor  may,  by  his  order,  from 
lime  to  time  direct. 
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unicatesjthe  lists  of  books  sanctioned  for 
the  Libraries  of  the  Lower  Courts. 

CIRCULAR  No.  ii. 


om  the  Dtputy  Registrar  in  charge  of  the 
Office  of  Registrar  of  the  High  Court  of 
jfudicalure  at  Fort    William   in  Bengal, 


io   Judges   and  Judicial   Commissioners, 
Lower  and  Extra- Regulation   Provinces, 


dated  the  26th  October  186S. 


(Civil  Side.) 


Present : 


The  Hon'ble  G.  Loch,  Judge. 


The  Judges  and  Judicial  Commissioners 

subordinate    to 

(A)  1.  All   the  Keg^ulations  and     the        High 
Ads  in  force.  f  ^niirf      ari>     in 

2.  Macnaghten'hHindooand      ^""'^''      ^^^     *" 

Mahomedan  I^w. 

3.  Dyabhaga(orMitakshara, 

where  that  taw  applies). 

4.  Dattaka  Chandrika  and 

Mimansa. 

5.  The    Weekly    Reporter, 

[''^Sl^l^J'T!?':*''"''"'    sanctioned     the 

to  the  end  ot  lijOj. 

6.  Norton  on  Evidence. 

7.  Broughton'b  Aa yill.of 

1859,  ^c^v  Edition. 

8.  Thomson  on  Limitation  of 

Suits. 


2.  Such  of  the  Moorsiffs  as  understand 
English  will  be  supplied  with  the  books 
sanctioned  for  them  in  that  language. 

3.  The  above  Information,  as  far  as  it 
relates  lo  Subordinate  Judges  and  Moonsiffs, 
should  be  communicated  to  those  oflicers. 


formed  that 
the  Lieutenant- 
Governor,  on 
the  1st  of 
April       last, 


supply  of  the 
books  named 
in  the  first  list 
(A)    on      the 


on 
margin,       for 
the  office  Libraries  of  Judges  arwl  Subordi- 
nate    Judges ; 

(B)  I.  Regulations  and  Acts  in 
force. 
2.  Macnaghten's  Hindooand 
Mahomedan  I^w. 


and,  on  the 
14th  ultimo, 
the    supply    of 


3.Dyabhaga(orMitakshara).  ^hg   Books  spe- 

4.  '1  he  P'ull  Bench  Rulings  of        -c^a      :«.  fu^ 

the  High  Court  about  to  Allied      m  the 

be  brought  out  by  the  S  e  C  0  n  d    list 

Council  for  Uw  Report-  (  J}  )^     for  the 

5.  Norton  onlfvldcnce*  J^ibraries  O  f 

Moonsifis. 


Blank  Statements  not  to^  be' sent  up  with  the 
Quarterly  Statements. 

CIRCULAR  No.  12. 

From  the  Registrar  of  the  High^  Court  of 
Judicatufe  at  Fort    William   in   Bengal, 
to  the  'Civil  A  uthorities  in  the  Lower  and 
Extra-Regulation    Provinces,    dated    the 
2yth  November  i806\ 

(Civil  Side.) 

Present  : 

The  Hon'ble  G.  Loch,  U.  V.  Bayley,  and 

L.  S.  Jackson,  Judges. 

The   Court  direct   that  in   future   blank 

Statements  be  not  sent  up  with  Civil  Quar-^ 

terly  Statements,  as  they  only  cumfter  the 

office.    Whenever,  therefore,  any  Statement 

is  blank,  a  note  to  that  effect  will  be  entered 

at  the  [foot  of  Statement  No.  i,   and   the 

blank  Statements  will  not  be  sent  up. 
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Circular  resolution  of  the  GoTemment  of  India 
regarding  the  execution  in  Foreign  States  of 
decrees  of  ctvil  tribunals  of  British  Jndia. 

CIVIL  CIRCULAR. 

Memo.  No.  140. 

Mxtraci  from  the  Proceedings  of  the  Gov^ 
ernment  of  India  in  the  Foreign  De^ 
partment  (Judicial)^  under  date^  Simla, 
the  27th  August  1868. 

Read  again  the  following  papers  regarding 
the  execution  of  the  decrees  of  British 
Courts  in  foreign  States : — 

Resolution  No.  23,  dated  31st  January 
1867. 

Circulars  Nos.  74  and  75,  dated  loth 
April  1867. 

Read  also  the  following  replijss  to  the 
above-mentioned  Circulars : — 

From  Resident,  Nipal,  No.  2,  dated  24th 
April  1867. 

ty  Political  Agent,  Munipore,  No.  33, 
dated  27th  April  1867. 

,,  Officiating  Commissioner,  Mysore 
No.  606—15,   dated   30th  April 

1867. 

„  Chief  Commissioner,  British  Burmah> 
No.  looP,  dated  6th  May  1867. 

„  Resident,  Hyderabad,  No.  21,  dated 
loth  May  1867. 

„  Officiating  Secretary  to  Chief  Com- 
missioner, Oudh,  No.  i960,  dated 
29th  May  1867. 

„  Under-Secretary,  Government  of 
Bengal,  No.  4554>  dated  24th 
July  1867. 

„  Secretary  to  Government  of  Punjab, 
No.  275 — 1 121,  dated  25th  July 
1867. 

„    Agent,    Governor-General,    Rajpoo- 
tana,  No.  92/^-12  J^  dated  5th 
August  1867. 
Vol.  X. 


P>om  Afting  Chief  Secretary,  Fort  S^. 
George,  No.  1276,  dated  7th 
August  1867. 

„    Agent,    Governor-General,    Central 

India,  No.  10 — 231,  dated  j 4th    • 
August  1867. 

„  Secretary  to  Government,  North- 
western Provinces,  No.  292  A, 
dated  29th  August  1867. 

„  Agent,  Governor-General,  Central 
India,  No.  12 — 252,  dated  9th 
September  1867. 

„  Secretary  to  Government,  Bombay, 
No.  118,  dated  29th  May  1868. 
Resolution. — His  Excellency  the  Vice- 
roy and  Crovernor-General  in  Council  ob- 
serves that  the  objed  aimed  at  by  the  Re- 
solution of  the  31st  of  January  1867,  which 
was  forwarded  to  all  Governments,  Adminis- 
trations, Departments,  and  Agencies,  was  to 
give  facilities  for  the  execution  of  the  de- 
crees of  civil  tribunals  obtained  by  British 
subjeds  in  our  own  territory,  by  enlisting 
the  influence  of  the  several  political  authori- 
ties with  the  Princes  and  the  Chiefs  of  Na- 
tive States  to  which  the  debtor  had  abscond- 
ed, or  in  which  he  was  possessed  of 
property. 

2.  It  then  appeared  that  several  Politi- 
cal Officers  objected  to  the  Resolution  in 
question,  and  the  subject  again  came  under 
the  consideration  of  the  Government  on  the 
loth  of  April  1867. 

3.  On  that  occasion,  the  Governor-Ge- 
neral in  Council  explained  the  broad  prin- 
ciple under  which  the  decrees  of  Courts  of 
one  nation  or  country  are  recognized  by  the 
Courts  of  another  country,  and  the  Govern- 
ment declared  its  opinion  that  there  was  no  4 
reason  why  this  just  and  equitable  principle 
should  not  be  recognized  in  India.  The  Go* 
vernor-General   in   Council  next  proceeded 

to  modify  and  explain  the  Resolution  of  the 
31st  of  January  preceding,  by  proposing 
more  specific  rules  for  the  guidance  of  the 
Political  Authorities,  and  by  inviting  their 
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oj^inions  on  this  important  question.  The 
rules,  it  may  be  stated,  comprised  the  fol- 
lowing provisions : — 

I.— Where  there  were  regular  Courts  in  Native 
States,  the  holder  of  a  decree  obtained 
from  a  British  tribunal  was  himself  to 
apply  to  such  Native  Courts  for  the  exe- 
cution of  his  decree. 

II. — Where  there  were  no  regular  Courts,  the 
decree-holder  was  to  bring  the  decree  to 
the  notice  of  the  Native  ruler  through 
the  Political  Representative  of  the  Bri- 
tish Government,  who  was  to  recommend 
to  the  Nati>?e  Chief  or  Prince  that  effect 
should  be  given  to  the  decree  in  whatever 
way  the  system  of  administering  justice 
in  such  State  would  permit. 

III. — ^The practice  of  reciprocity  in  execution 
of  decrees  between  our  own  and  Native 
tribunals  was,  if  possible,  to  be  adopted. 

4.  The  replies  to  the  Circulars  above  men- 
tioned, of  the  loth  of  April,  inviting  opinions 
and  suggestions,  have  been  received  and  have 
been  fully  considered  by  the  Government 
of  India  in  Council. 

5.  The  opinions  of  the  experienced  offi- 
cers consulted  on  this  question  differ  consi- 
derably both  as  to  the  propriety  of  issuing 
the  proposed  instructions  and  as  to  the  pos- 
sibility of  attaining  the  end  which  the 
Government  had  in  contemplation. 

6.  The  Governor-General  in  Council  sees 
no  reason  whatever  to  question  the  sound- 
ness and  equity  of  the  principle  laid  down 
in  the  Circulars  of  the  10th  April  1867 ;  nor 
does  he  cease  to  hope  that,  in  process  of  time, 
regular  tribunals  may  gradually  be  establish- 
ed if!  all  important  Native  States,  which 
Aall  eventually  secure  the  confidence  of  suit- 
ors, which  shall  be  reliable  instruments  for 
the  execution  of  the  decrees  of  British  tribu- 

-  nals,  and  which,  in  their  turn,  shall  deliver 
decrees  such  as  would,  in  ordinary  cases, 
be  respected  by  our  own  Judges. 


7.  But  looking  to  the  weighty  objections 
urged  by  several  able  and  experienced  offi- 
cers to  th$  adoption  of  the  second  provisioo 
of  the  Circulars  in  question,  to  the  inexpe- 
diency of  subjecting  Native  Princes  and 
Chiefs  to  the  constant  official  pressure  of  the 
British  Representatives,  to  the  irritation  and 
complications  to  which  such  a  course  might 
possibly  give  rise,  and  to  the  probabilitj 
that,  in  the  end,  the  legitimate  influence  of 
high  Civil  or  Military  Officers  may  be 
weakened  or  diverted  from  its  proper  scope. 
the  Government  of  India  is  not  prepared  to 
insist  on  carrying  out  the  instructions  which 
it  had  previously  contemplated  in  the  in- 
terest of  honest  and  successful  suitors.  In 
future,  then,  all  Administrations  and  Political 
Representatives  of  the  British  Government 
will  be  guided  solely  by  the  following  in- 
structions. 

8.  The  rule  contemplated  for  cases  and 
States  where  regular  tribunals  exist  will 
still  be  maintained.  Holders  of  decrees  ob- 
tained in  British  tribunals  must  present  them 
themselves,  or  by  their  lawfully-coDStitnted 
agents,  for  execution  before  such  tribunals, 
without  in  any  way  invoking  the  aid  or  re- 
lying on  the  influence  of  the  British  Represent- 
ative. The  question  of  reciprocity  in  the 
execution  of  decrees  is  one  whidi  the  tribunals 
of  the  respective  Governments  must  decide. 

9.  Where  there  are  no  regular  tribunals, 
the  Political  Representative  will,  as  a  general 
rule,  abstain  from  putting  any  pressure  on, 
or  using  his  influence  with,  the  Chief  or  the 
Durbar,  in  order  to  the  execution  of  a  decree 
obtained  in  British  territory. 

10.  Nor  ought  this  determination  to  in- 
flict any  real  hardship  on  claimants  who  suc- 
cessfully have  resorted  to  our  Courts  for  re- 
dress. 

1 1 .  In  many  cases  where  large  sums  of 

money  are  claimed  from  debtors  resident  in 
British  territftry,  such  persons,  if  they  ab- 
scond into  Native  States,  leave  either  pit)- 
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perty  or  partners  behind  theri!  in  the  said 
British  territory,  against  whom  execution 
may  at  once  be  taken  out;  and  in*  all  cases, 
Tvhere  plaintiffs  apprehend  that  a  defaulting 
debtor  may  abscond  or  may  convey  away 
his  property,  the  provisions  of  Act  VIII.  of 
1859,  regarding  the  attachment  of  property 
while  a  suit  is  pending,  afford  to  all  litigants, 
who  are  properly  alive  to  iheir  rights  and 
position  during  litigation,  a  fair  and  adequate 
security  against  eventual  loss  by  evasion  or 
default. 

12.  There  may  occur,  however,  the  Go- 
vernor-General in  Council  observes,  some 
flagrant  cases  in  which  a  defaulting  and  ab- 
sconding debtor  possesses  large  means  with- 
in the  limits  of  Native  territories,  in  which 
the  default  and  evasion  may  be  marked  by 
acts  of  gross  fraud  and  flagrant  dishonesty, 
and  in  which,  by  deceit  or  artifice,  he  may 
have  reduced  the  honest  creditor  to  ruin,  or 
have  left  him  without  the  slightest  prospect 
of  redress;  and  there  may  be  other  peculiar 
circumstances  which,  in  the  judgment  of  the 
Political  Officer,  might  render  interposition 
on  his  part  expedient. 

13.  In  such  cases,  the  Representative  of 
the  British  power  may,  when  applied  to,  most 
properly  use  his  discretion  in  pointing  out 
to  the  Chief  and  the  Durbar  the  special  cir- 
cumstances which  render  intervention  de- 
sirable, and  may  urge  them  to  compel  the 
defaulter  to  discharge  his  liabilities.  In 
cases  of  remarkable  difficulty  or  doubt,  the 
Political  Authority  may,  if  he  thinks  fit, 
refer  the  matter  to  Government  for  orders 
before  taking  any  action. 

14.  But  it  must  be  clearly  understood 
that  these  cases  will  form  the  exception  and 
not  the  rule,  and  that  the  Political  Authority 
will  only  adopt  this  course  when  he  is  fully 
satisfied  that  the  case  is  distinguished  by 
exceptional  circumstances,  a«d  that  the 
claimant  has  been  the  victim  of  fraud  and 


trickery,  and  has,  practically,  no  other  means 
of  obtaining  his  rights.  * 

15.  In  such  marked  cases,  the  Governor- 
General  in  Council  does  not  doubt  that  the 
moral  influence  and  advice  of  the  British 
Official  may  be  properly  exerted,  and^that 
the  Durbar  will  recognize  the  propriety  of 
insisting  that  the  evading  debtor  shall  come 
to  some  satisfactory  arrangement  with  his 
creditors. 

16.  The  Resolution  of  the  3Tst  of  January 
is  hereby  cancelled,  and  all  officers  will 
henceforth  be  guided  by  the  principles  as 
above  laid  down. 


-  ORDER. 

Ordered  that  a  copy  of  the  above  Reso- 
lution be  forwarded  to  all  Departments,  Go- 
vernments, Administrations,  and  Agencies.* 

(True  extract.) 

(Signed)        W.  S.  SETON-KARR, 

Secretary  to  the  Govt.  0/ India, 

♦Secretaries,  Home,  Military,  Financial,  and 
Public  Works  Departments. 
Secretary,  Government  of  Bombay. 

of  Madras, 
of  North-W  e  s  t  e  r  n 

Provinces, 
of  Ben^ral. 
of  Punjab. 
Chief  Commissioner  of  Oudh. 

„  of  Central  Provinces. 

,^  of  British  Burma. 

Commissioner  of  Mysore. 

of  Coorg. 
Agent,  Governor-General  in  Rajpootana. 

in  Central  India, 
in  N  o  r  t  h-E  a  s  t 
Frontier. 
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Resident,  Hyderabad. 

Nipal. 
Political  Agent,  Munipore. 

Turkish  Arabia. 


CIRCULAR  MEMO.  No.  4. 

Forwarded  for  the  guidance  of  art  Civil 
Judges  as  well  as  for  the  information  ^f 
such  persons  as  may  have  decrees  of  their 
Court  to  be  enforced  in  foreign  territories. 


High  Court  :      )  By  order,  Ac, 

The  8th  Dec,  t868,  \  (Sd.)  F.  B.  PEACOCK, 

Registrar, 


CRIMINAL  CIRCULAR  ORDERS. 


Promulgates  rules   regarding^   the  conduct  of 
trials  and  preliminary  inquiries  before  Magis- 
trates. 
CRIMINAL  CIRCULAR  No.  5  A.  ' 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  Magistrates^  dated  Calcutta,  the  Jth 
September  1868. 

(Criminal  Side.) 
Present  : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley.  L.  S. 
Jackson,  and  A.  G.  Macpherson,  Judges, 

The  Court,  having  had  under  considera- 
tion the  result  of  trials  and  preliminary 
inquiries  before  the  Magistrates  in  1867, 
as  shown  in  the  annexed  Table,  promulgate 
the  following  general  rules  upon  the  sub- 
ject : — 

Every  Magistrate,  who  is  authorized  to 
receive  complaints,  is  enjoined  to  comply 
strictly  with  the  provisions  of  Sections  66 
and  67  of  the  Code  of  Criminal  Procedure. 

The  examination  of  the  complainant  is 
not  to  be  a  mere  form,  but  an  intelligent 
inquiry  into  the  subject-matter  of  the  com- 
plaint, carried  far  enough  to  enable  the 
Magistrate  to  exercise  his  judgment  as  to 
whether  there  is  or  is  not  sufficient  ground 
for  proceeding. 

Where  it  appears  to  the  Magistrate  that 
there  is  sufficient  ground  for  proceeding, 
he  is  to  issue  his  summons,  or,  in  certain 
cases,  his  warrant,  for  the  appearance  of  the 
accused  before  the  Magistrate  himself  or 
before  some  other  Magistrate  having  juris- 
diction in  the  case.  Where,  in  the  judg- 
ment of  the  Magistrate,  there  is  no  sufficient 
ground  for  proceeding,  he  is  to  dismiss  the 
complaint. 

The  examination  of  the  complainant  is  to 
be  upon  oath  or  solemn  affirmation,  and  is  to 
be  taken  by  the  Magistrate  himself. 

The  order  upon  such  examination  for  the 
issue  of  warrant  or  summons,  or  for  dismiss- 
ing the  complaint,  shall  be  in  the  hand- 
writing of  the  Magistrate  himself. 

The  provisions  of  Section  180  should  be 
resorted  to  iC>  cases  of  doubt,  in  respect  of 
the  offences  to  which  this  Section  applies. 
When  a  Magistrate  directs  a  previous  en- 
quiry to  be  made  into  the  truth  of  a  com- 
plaint, under  the  provisions  of  Section  180, 


he  should  fix  a  day  for  the  further  appearance 
of  the  complainant,  and  for  taking  into 
consideration  the  report  of  the  officer  direct- 
ed to  make  such  enquiry,  with  a  view  to  the 
issue  of  process,  or  othenvise,  as  the  Magis- 
trate may  find  proper. 

Complaints  should  be  received  at  a  fixed 
hour  each  day,  and  should  be  immediately 
numbered  in  the  order  of  their  receipt.  They 
should  then  be  entered  in  a  book  to  be  kept 
in  the  form  annexed.  This  book  should  be 
kept  under  the  special  control  of  the  Magis- 
trate himself. 

It  will  be  the  duty  of  the  Magistrate  of 
the  District  to  take  care  that  these  rules  are 
exactly  observed  by  all  Magistrates  within 
the  district  who  receive  complaints,  and  he 
should  impress  it  upon  his  subordinates  that 
the  abject  in  view  is  not  to  secure  a  certain 
proportion  betweeh  acquittals  and  convic- 
tions. That  is  merely  a  result  which  may 
suggest  a  necessity  for  inquiry.  The  real 
object  of  the  rules  is  to  ensure  that  fio  per- 
son shall  be  compelled  to  appear  before  a 
Magistrate  to  answer  to  a  criminal  charge, 
unless  a  Magistrate  has  first  satisfied  him- 
self that  there  is  reasonfor  proceeding  against 
such  person. 

The  very  knowledge  that  the  complain- 
ant will  be  at  once  brought  face  to  face  with 
the  Magistrate,  and  that  his  examination 
will  be  a  reality,  may  be  fairly  expected  to 
have  the  effect  of  ke'feping  out  of  Court  many 
false  and  some  exaggerated  complaints,  and 
the  examination  itself  will  show  the  slight 
foundation  on  which  many  charges  rest. 

In  cases  where  the  Magistrate  may  have 
a  suspicion  that  the  charge  is  false  or  vexa- 
tious, but  the  suspicion  is  not  sufficiently 
strong  to  justify  him  in  withholding  process, 
he  may  fairly  warn  the  complainant  of  the 
risk  which  he  runs  of  being  prosecuted  for 
a  false  complaint  or  of  being  ordered  to  pay 
something  to  the  accused  by  way  of  am^ds. 
But  he  will,  of  course,  be  careful  not  to  do 
so  in  such  a  manner  as  to  deter  honest  com- 
plainants. 

It  will  be  the  duty  of  the  Sessions  Judge, 
whenever  he  has  reason  to  believe  that 
proper  care  as  to  the  issuing  of  process  has 
not  been  exercised  by  his  subordinates,  to 
inquire  how  far  the  rules  above  laid  down 
have  been  observed  and  carried  out. 
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Criminal 


THB  WEEKiT    REPORTER. 


Circulars, 


REGISTER  OF  CRIMINAL  COMPLAINTS. 


Serial 

No.  FOR 

Month. 


Date. 


1st  March 


»«     » 


9*  »» 


99  99 


W  99 


and 


>* 


>»      » 


8 


Name  of 
Complainant. 


Alee  Bux 


Noor  Jehan 


Mahomed  Alee  ... 


Phoolbee  Beebee. 


Mr.  Smith 


Tafuzzul  Hosen ... 


Thannah. 


Offbncs 

charged,  with 

Section  of  P.  C. 


Theft,  380,  P.  C. 


Assault,  353   ... 


Orders  passed. 


Remarks. 


Enquiry  under 
180,  C.  C.  P., 
directed 

Summons  grant- 
ed 


Cheating,  415...    Warrant  grant- 
ed 


Rape,  376 


Criminal  Breach 
of  Trust,  406. 


Plunder  of  Crops 


Warrant  grant- 
ed 


Warrant  grant- 
ed 


Enquiry  direct- 


^a 


g 


•    Criminal 
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Circulars, 


[\-ol.X. 


Directs  discontinuance  of  Sessions  statement  of 
*  acquittals,  and  the  omission  of  referred  cases 
from  statement  of  convictions. 

CRIMINAL  CIRCULAR  ORDER  No.  6. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  Sessions  Judges  and  Judicial  Commis- 
sioners, dated  Calcutta,  the  gth  September 
1868, 

m 

(Criminal  Side.) 
Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  L.  S. 
Jackson,  and  A.  G.  Macpherson,  Judges, 

The  High  Court  are  pleased  to  direct  that  i 

«  Au  *     ^  c^  *        I.    f  ^^®     submission 

•  Abstract  Statement  of  per- 
sons acquitted  before  the  Court 
of  Session. 


t  Abstract  Statement  of  pri- 
soners punished,  without  refer- 
ence to  the  High  Court,  by  the 
Court  of  Session. 


of  Sessions 

Statement*  No. 
5  be  discontinu- 
ed, and  that  no 
cases  be  includ- 


ed in  Sessions 
Statement  f  No.  4,  which  have  been  refer- 
red to  the  High  Court  under  Chapter  XXVIIL, 
Code  of  Criminal  Procedure. 


Directs  that^the  residence  of  persons 

ed  be  entered  in  warrants  issued  to  ofiioen 
^  in  charge  of  Jails. 

CRIMINAL  CIRCULAR  ORDER  No.  r- 

From  the  Registrar  of  the  High  Court  &f 
Judicature  at  Fort  William  in  Bengal. 
to  all  Criminal  Authorities,  dated  Cal- 
cutta, the  loth  September  186S. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  G.  I^ch,  H.  V.  Bayley,  L,  S. 
Jackson,  and  A.  G.  Macpherson,  yudges. 

Difficulty  and  doubt  having  arisen  ia 
the  preparation  of  the  "  Roll  of  Released 
Prisoners"  (kept  by  the  Police  Depart- 
ment) in  consequence  of  the  non-insertioa 
in  warrants  of  imprisonment  of  the  place 
of  residence  of  persons  convicted  and  sen- 
tenced, the  High  Court  are  pleased  to  direct 
that  in  future  Judicial  Officers  shall  enter 
in  the  warrants  issued  to  officers  in  charge 
of  jails  the  residence  of  the  persons  whom 
they  convict  and  sentence. 


!  i868.] 


Criviinal 


THI    WAKKLY    REPORTER. 


Circulars, 


States  how  a  charge  is  to  be  catered  in  the 
statement  of  convictions  when  a  person  is 
convicted  of  only  one  charg^e  out  ofseveral. 

CIRCULAR  No.  8. 

I^rom  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
to  the  Sessions  Judges  in  the  Regulation 
and  Extra- Regulation  Provinces y  dated 
the  2'/th  November  1868.  • 


Circulates  Full  Bench  ruling  that  a  conviction 
of  a  prisoner  pleading  guilty  before  9  Sessipns 
Court  is  valid,  although  ther^  are  no 


(Criminal  Side.) 


Present : 


The  Ilon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 


Thk  Court  request  that,  when  persons 
are  changed  with  several  offences,  and  con- 
victed of  one  only,  the  head  of  charge  on 
which  they  have  been  convicted  may  be 
indicated  in  Column  5  of  the  Sessions 
•Statement  No.  3  by  red  underlining,  thus — 
Culpable  homicide. 


ors. 

CIRCULAR  MEMO.  No.  i. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William,  in  Bengal,  to 
Sessions  Judges,  dated  the  2jth  NQVcmher 
1868. 

(Criminal  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges, 

A  Full  Bench  of  the  Court  have  ruled 
that  the  conviction  of  a  prisoner,  pleading 
guilty  before  a  C'ourt  of  Session,  under  Sec- 
tion 362  of  the  (ode  of  Criminal  Procedure, 
is  valid,  although  there  are  no^assessors. 

CIRCULAR  MEMO.  No.  i. 

The  above  ruling  is  circulated  for  the  in- 
formation   and   guidance    of    the    Sessions 

Judges  in  the  Lower  and  Extra-Regulation 
Provinces. 

By  Order, 
(Signed)      F.  B.  PEACOCK, 

Registrar, 


VoL  X. 
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Circulars, 


^' o1.  X. 


i^ppeals  heard  by  Magistrates  from  orders  of 
District  Superintendents  of  Police,  and  cases 
of  Ministerial  Officers  punished,  not  to  be 
entered  in  the  Magistrate's  Statements. 


CIRCULAR  No.  9. 


From  (he  Registrar  of  the  High   Court  of 
Judicature  at  Fort    William  in   Bengal, 
to   all   Criminal  Authorities,    Regulation 
and  Extra- Regulation    Provinces,    dated 
Calcutta,  the  j^th  December  1S68. 

(Criminal  Side.) 
Present  : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  O.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges, 


The  Court,  having  reason  to  believe  that 
it  is  the  practice  for  Magistrates  to  hear  ap- 
peals from  the  orders  of  District  Superin- 
tendents of  Police,  direct  thai  if  such  ap- 
peals are  heard  by  a  Magistrate  as  head  of 
the  police  (and  he  has  no  jurisdiction  to  hear 
them  as  Magistrate),  they  should  not  be 
shown  in  the  Magistrate's  Returns. 

a.  The  Court  also  direct  that  the  cases 
of  Ministerial  Officers  punished  by  fine  for 
neglea  of  duty  be  not  entered  in  the  Magis- 
trate's  Statements. 


States  how  &ses  should  be  entered  m  the  nt 
Column  of  Sessions  Statements  IIL  and  IV. 

CIRCULAR  MEMO.  No.  2. 

From  the  Registrar  of  the  High  Court  9/ 
Judicature  at  Fort  William  im  Btmgd, 
to  the  Sessions  Judges  in  the  Regulation 
and  Extra-Regulation  Provinces,  dated 
Calcutta,  the  igth  December  t868, 

(Criminal  Side.) 
Present  : 

The  Ilon'ble  L.  S.  Jackson,  Judge. 

The  Court  direct  that  the  numbers  given 
in  column  ist  of  Sessions  Statement  IIL  ma? 
be  those  which  the  cases  bear  io  State- 
ment IV.  respectively,  viz.,  in  the  order  of 
trial  in  the  Court  of  Session. 

The  Magistrates'  Na  may  be  convenient- 
ly given  below  ^this  in  the  ist  column  of 
Statement  W, 


Directs  Sessions  Judgfes  not  to  indent  for  9f- 
leaves  to  Statement  No.  4. 

CIRCULAR  MEMO.  No.  3. 

From\the  Registrar  of  the  High  Court  if 
Judicature  at  Fort  William  in  Bengal,  Iv 
the  Sessions  Judges  in  the  Reguhtion 
and  Non- Regulation  Provinces,  datti 
Calcutta,  the  21st  December  186S, 

(Criminal  Side.) 

Present: 

The  Ilon'ble  L.  S.  Jackson,  Judge, 

The  Court  is  pleased  to  direct  that  ."^ 
sions  Judges  will  indent  for  no  more  flv* 
leaves  or  docketed  covers  to  Sessions  State- 
ment No.  4  after  their  present  supply  is  ex- 
pended, as*  they  will  be  attached  to  the 
Statements  on  receipt  in  this  Office. 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCI-L. 


The  7tli  November  1866. 
Present  : 

Lord  Weslbury,  Sir  James  Colvile, 
Edward  Vaughan  Williams^  and 
Lawrence  Peel. 


Sir 
Sir 


Practice— Judgment— Disclaimer— Breach  of 

faith  with  Court. 


On  Appeal  from  the  High  Court  at  Madras, 
Sreemulhoo  Raghoonadha  Perya  Oodya  Taver 


versus 


Kattama  Nauchear. 


A  suit  was  brought  by  A  to  recover  property  in  which, 
on  appeal  to  the  Privy  Council,  two  questions  arose,  r/j0., 
whether  the  property  was  to  pass  as  divided  or  undivided 
property,  and  whether  such  property  was  conveyed  away 
to  .^*jf  father  by  a  deed  of  testamentary  disposition  ?  The 
Lower  Court  had  decided  only  the  latter  point,  and  the 
Privy  Council  remanded  the  case  for  determination  of 
the  former  point.  On  a  second  appeal  to  the  Privy 
Council,  that  Committee  were  about  to  enter  upon  the 
question  as  to  the  validity  of  the  testamentar>'  paper, 
when  A  g^ave  up  the  point  that  the  paper  was  m  any 
sense  testamentary  in  its  character,  and  disclaimed  hav- 
ing any  title  under  it  as  a  testamentary  devise,  and  the 
Privy  Council,  therefore,  did  not  decide  that  question. 

Held  that  a  subsequent  suit  by  A,  in  which  he  sought 
to  recover  the  property  by  setting  up  the  paper  as  a  valid 
will  and  testament,  was  a  suit  instituted  without  bona 
^des,  and  could  not  be  allowed  to  proceed,  h^cAMse,  first, 
the  nature  of  the  paper  was  in  issue  in  the  former  suit, 
and  what  was  in  issue  must  be  taken  to  have  l>een  decided 
by  the  judgment ;  and,  secondly,  because  A  having  used 
the  document,  and  abandoned'  all  right  to  it  as  a  will, 
he  could  not  again  use  it  for  a  different  purpose. 

The  facts  of  this  case  have  been  lucidly 
presented  to  us,  and  the  case  has  been  argued 
very  ably  by  the  learned  Counsel  for  the 
appellant;  but  iheir  Lordships  feel  no  diffi- 
culty upon  the  point.  All  that  has  been 
urged  is  involved  in,  and  decided  by,  the 
judgment  of  the  Privy  Council  in  the  year 
1863,  and  what  passed  before  this  tribunal 
on  that  occasion. 

To  render  our  decislbn  intelligible,  it  is 
necessary  to  make  a  short  recapitulation  of 
the  leading  facts  of  the  case. 


On  the  death  of  the  zemindar,  the  origin- 
al proprietor,  questions  arose  whether  he 
was  undivided  in  estate  with  his  brother, 
and  whether  this  property  was  to  pass  as 
undivided  or  divided  estate.  A  document 
was  produced  in  which  the  zemindar  made 
a  testamentary  gift  of  the  estate  to  the 
appellant's  father,  in  the  event  of  the  child 
of  one  of  his  widows,  who  was  enceinte^  not 
proving  to  be  a  son.  A  great  deal  of  litiga- 
tion ensued  ;  but  in  the  suits  that  were 
brought  before  the  Privy  Council  in  1844, 
the  exact  issue  whether  the  family  was  un- 
divided or  divided  had' not  been  so  raised  as 
to  become  necessarily  the  subject  of  judicial 
determination.  The  issue,  however,  of  the 
alleged  testamentary  paper  had  to  be  raised, 
and  the  decision  of  the  Sudder  Court  was 
against  it. 

When  the  case  came  before  the  Privy 
Council  in  1844,  having  regard  to  the  law 
touching  undivided  property,  their  Lordships 
were  of  opinion  that  there  must  be  a  judicial 
determination  upon  the  point  whether  the 
family  was  divided  or  undivided  before  the 
question  of  the  validity  of  any  devise  could 
arise.  No  opinion,  therefore,  was  expressed 
upon  the  issue  raised  as  to  the  validity  of 
the  testamentary  paper,  which  remained 
until  it  had  been  ascertained  that  the  pro- 
perty in  question  was  capable  of  being  de- 
vised. The  Privy  Council  accordingly  re-i 
mitted  the  case,  pointing  the  parties'  atten- 
tion to  the  necessity  of  having  it  determined' 
whether  there  was  division  or  no  division.} 
It  is  plain  that,  when  the  issue  was  raised,  \ 
whether  ihere  was  division  or  no  division,  ^ 
the  importance  of  determining  whether  the 
paper  in  question  was  a  valid  testamentary 
gift  or  not  would  immediately  be  felt ;  be- 
cause, if  it  should  turn  out  that  it  was  a  ^ 
divided  property,  th«i  the  party  in  posses- 
sion, claiming  by  virtue  of  his  being  a  ne- 
phew of  the  deceased  proprietor,  woufd 
immediately  have  been  enabled  to  set  up  the 
will  as  constituting  his  title.  But  it  has 
been  contended  before  us  to-day  that  what 
was  said  by  the  Privy  Council  must  be  con- 
sidered as  amounting  to  a  positive  direction 
that  there  should  not,  in  the  subsequent  liti- 
gation contemplated,  be  any  question  what- 


• 


• 


•  i 
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eyer  raised  except  the  question  of  division 
or  no  division.     It  is   plain  to   us  that  the 


instrument,  which,  in  reality,  was  not  testv 
inentary,  and  neither  had,  nor  was  ever  is- 


language  used  by  the  Privy  Council  on  that   tended   to.  have,  the  effect  of  devising  the 


occasion  does  not  admit  of  any  such  con- 
struction. The  same  point  was  raised  and 
insisted  upon  before  the  Judicial  Commiitee 
in  1863;  for  it  was  then  contended,  on  be- 
half of  the  present  appellant,  or  those  who 
preceded  him  in  title,  that  the  suits  which 


property;  and  that  the  respondent  did  not 
claim  any  title  under  it  as  a  testamentafy 
devise,  but  used  it  only  as  conclusive  evi- 
dence of  what  the  opinion  of  the  last  pro- 
prietor was,  viz.,  that  this  zemtndary  was,  m 
reality,  undivided  property.     It  is  quite  pkm 


had  been  instituted  and  were  brought  by  why  the  learned  Counsel  for  the  then  re- 
way  of  appeal  were  suits  that  transgressed  |  spondent  adopted  that  course.  In  their  minds 
the  limits  imposed  by  the  order  of  the  Privy  it  was  thought  safest  to  rest  their  case  apoa 
Council  in  1844  (being,  in  effect,  the  same  ;  the  question  of  division  or  non-divisioo. 
argument  that  we  have  heard  to-day) ;  but  I  They  appear  to  have  reasoned  thus :  "*  If 
that  contention  was  overruled,  and  it  was  held  '  we  set  up  this  as  a  will,  then  it  is  a  conclo- 
that  the  order  of  the  Privy  Council  in  1844  [  sive  declaration  by  the  alleged  testator  that 
did  not  at  all  interfere  with  or  preclude  the  1  the  property  was  devisable ;  and  if  devisa- 
partics  from  bringing  forward  the  claim,  and    ble,   that  it  was  not   undivided.      We  will. 


instituting  the  suits  which  they  had  institut- 
ed subsequently  to  1844,  the  decrees  in 
which  were  the  subject  of  the  appeal  to  the 


therefore,  abstain  from  treating  that  tnstni- 
ment  as  an  instrument  of  title.  We  irill 
abstain  from  insisting  upon  it  as  a  de^isr. 


Privy  Council  in  1863.  and  we  deliberately  tell  the  Judicial  Commit- 

We  take  as  an  example  of  these  suits  the  ;  tee  that  it  is  not  to  be  regarded  as  being  io 
form  of  the  suit  No.  10  of  1856.  One  of  the  '  any  sense  testamentary."  The  result,  there- 
present  respondents  filed  her  plaint  in  that  I  fore,  was  that  the  Judicial  Committee,  cart- 
suit  for  the  recovery  of  the  zemindary,  and  ,  fully  acting,  as  \\  did  throughout,  in  the 
the  question  of  the  forgery  or  genuine-  hope  and  with  the  express  object  of  prevent- 
ness  of  this  alleged  testamentary  paper  was  ing  further  litigation,  recorded  in  its  jadg- 
distinctly  raised  in  that  plaint.  By  the  i  ment  the  fact  that  the  respondents'  Counsel, 
answer  to  it,  the  present  appellant,  answer-    the  present  appellants'  Counsel,  had  deli 


ing  by  his  guardian,  did  not  set  up  the  al- 
leged testamentary  paper,  but  he  rested  his 


berately  elected  to  disclaim  any  title  under 
that  instrument  as  a  will,  and  that,  therefore, 


defence  on  the  ground  that  as  to  this  proper-    its  validity  or  invalidity  became  no  longer 
ty  the  brothers  were  undivided.     Ultimately,    material  for  decision. 

all  the  suits  came  before  the  Judicial  Com- ;      That  being  the  state  of  the  case,  we  are 
mittee  of  the  Privy  Council  in   1863;  and  '  now  called  upon  to  approve  of  a  suit,  subse- 


the  Judicial  Committee  were  of  opinion  that 
that  question  of  division  or  no  division  was 


quently  instituted  by  the   very  j>erson  who 
had  deliberately  given  this  character  to  tbc 


after  all  immaterial,  because  they  found  it  |  instrument — a  suit  founded  upon  an  allegt- 
clear  that  the  zemindary  in  question  was  { tion  wholly,  contradicting  what  he  had  stated 
self-acquired  property;  that  is,  that  the  de-  to  this  Court  of  Justice,  and  msisting  upon 
ceased  proprietor  had  been  the  first  purchaser  this  paper  as  being  a  valid  will  and  testt- 
of  it ;  and  they  accordingly  held  that,  even  if  j  ment.  It  is  impossible  that  any  such  sm> 
the  brothers  were  undivided,  yet  that  the  j  should  be  allowed  to  proceed.  In  the  first 
estate,  being  self- acquired,  was  not  governed  place,  it  is  clear,  upon  the  fomiec  record, 
by  the  law  applicable  to  undivided  property,  that  the  appellant  had  then  the  power  of 
but  descended  to  the  heirs  general,  and  was  ,  relying  upon  that  document  as  being  a  valid 
capable,  therefore,  of  being  devised.  Imme-  will.  He  in  effect  stated,  or  might  ha^t 
diately,  it  became  most  material  in  the  mind  |  stated,  his  defence  in  the  suits  of  1856  in 
of  the  Judicial  Com^uttee  of  1863  to  deter-  the  alternative.  He  might, yfrj/,  have  insisted 
mine^tbe  question  with  regard  to  the  testa- -  that  it  wa3  an  undivid&i  property,  and 
Gientary  paper  ;  but  they  were  wholly  re-  that,  therefore,  the  plaintiff  in  those  suits  had 
lieved  from  the  necessity  of  doing  so,  be-  1  no  interest  therein ;  and,  secondly^  he  might 
cause  the  present  appellant,  then  appearing  1  have  pleaded — "But  if  it  shall  turn  out  to  be 
by  most  able  Counsel  as  respondent  at  the  *'a  divided  property,  then  my  title  arises 
Bar,  deliberately  told  their  Lordships,  that,  '  **  under  this  instrument,  and  I  plead  and  itlf 
although  the  paper  in  question  had  been  !"  upon  it  as  simounthig  to  a  valid  devise  in  mj 
familiarly  called  a  will,  the  name  had  been  |  *' favor."  \viien  a  plaintiff  claims  an  estate, 
introduced  only  as  a  short  denomination  of  the  •  and  the  defendant  being  in  possession  resists 
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that  ciaim,  he  is  bound  to  resisf  it  upon  all 
iHe  grounds  that  it  is  possible  for  bim,  accord- 
ing to  his  knowledge,  then  to  brin^  forward. 
T"he  present  appellant  might  have  insisted 
on  the  validity  of  the  alleged  will ;  but, 
instead  of  doing  so,  when  his  suit  came  on  to 
be  heard  and  decided  in  the  Court  of  final 
a^ppeal,  he,  in  effect,  disclaimed  all  tide  under 
the  instrument  as  a  will,  and  insisted  that 
it  must  be  regarded  by  the  Couit  as  not  be- 
ing^ testamentary.  There  would  be  an  end 
to  all  security  in  the  administration  of  justice 
if  the  course  now  tal^en  by  the  appellant 
of  settin|^  up  the  will  were  allowed. 

On  every  ground,  therefore— ^/fVj/,  on  the 
g^eneral  ground  that  the  thing  was  in  issue, 
and  that  what  was  in  issue  must  be  taken  to 
have  been  decided  by  the  judgment;  second- 
ly,  upon  the  personal  ground  that  the  ap- 
pellant, having  used  this  document,  and 
abandoned  all  right  to  it  as  a  will,  cannot 
now  use  it  for  a  different  purpose — we  are 
of  opinion  that  there  is  no  doubt  as  to  the 
correciness  of  the  determination  of  the  Court 
below.  We  regard  this  suit,  in  which  the 
present  appeal  is  brought,  as  a  suit  institut- 
ed without  bona  fides^  and  directly  contrary 
to  what  the  appellant  must  be  considered 
to  be  bound  by  ;  and  we  have  no  hesitation, 
therefore,  in  advising  Her  Majesty  to  atlirm 
the  decree,  and  to  direct  that  this  ap- 
peal be  dismissed  with  costs. 

Sir  Roundell  Palmer. — If  it  would  not 
be  taking  too  great  a  liberty,  it  may  be  a 
satisfaction  to  your  Lordships  to  know  that 
what  Sir  Hugh  Cairns  did  at  the  Bar  was  a 
naere  repetition  of  what  had  been  done  in  the 
printed  answer  to  the  appeal  by  the  re- 
spondent in  India,  and  your  Lordships  will 
find  it  at  page  218,  paragraph  39,  of  the  Re- 
cord of  1863.  If  I  may  be .  permitted  to 
read  it,  it  runs  thus:  **  In  opposition  to 
*«*  paragraph  64  of  appeal-petition,  respondent 
"  submits  that  the  correspondence  which  pass- 
*'  ed  at  the  time  shows  that  the  Government 
**  authorities  did  acknowledge  the  primd-facie 
"  right  of  the  respondent's  grandfather,  and 
**  that  the  Civil  Court  was  correct  in  terming 
**  the  will  a  mere  declaration  of  right.  It  is 
"  only  necessary  to  refer  to  Regulation  V.  of 
**  1829  to  perceive  that  it  could  not  possibly 
"  be  more,  and  that,  in  quoting  it,  the  Govern- 
•*  ment  officers  could  only  have  viewed  it  in 
"  that  light,  and  not  as  a  bequest." 

Lord  Westbiiry, — I  am  very  glad  that 
you  have  stated  that,  because  it  removes 
from  the  case  any  possibility  of  its  beinj  sup- 
posed that  Sir  Hugh  Cairns  either  mistook 
or  exceeded  his  instructions. 


Sir    Roundell    Palmer. — That    was 
motive  for  presuming  to  mention  it. 


mj 


The  1st  February  1867.  • 

Present : 

The  Jlon'ble  Sir  James  W.  Colvile,  Sir 
Edward  Vaughan  Williams,  Lord  Justice 
Cairns,  Sir  Richard  T.  Kindersley,  and 
Sir  Lawrence  Peel. 


Gift— Eyidence— Hindoo  widow— Stridhun— 

Mitakshara. 

On  Appeal  from  (he  late  Sudder  Court  at 

Agra, 

Mussamut  Thakoor  Dayhee 

versus 
Rai  Balack  Ram  and  others. 

In  cstablishinjf  the  validity  of  a  deed  of  jjift  taken 
from  a  woman  stricken  with  a  mortal  disease  and  in 
expectation  of  death,  proof  at  least  of  equal  strictness 
as  is  required  to  prove  a  testamentary  disposition  must 
be  given,  and  the  proof  to  support  such  a  transaction 
ought  to  be  sufficient  to  establish  that  she  knew  what 
she  was  about,  and  intended  to  make  such  disposition 
of  her  property. 

According  to  the  Mitakshara,  a  Hindoo  widow  may  dis- 
pose of  moveable  property  inherited  from  her  husband, 
a  power  she  does  not  possess  under  the  law  of  Bengal, 
but  by  both  laws  she  is  restricted  from  alienating  any 
immoveable  property  whether  ancestral  or  acquired,  so 
inherited.  On  her  death,  the  immoveable  and  the 
undisposed  of  moveable  property  pass  to  the  next  heirs 
of  her  husband. 

The  devolution  of  stridhun  from  a  childless  widow 
is  regulated  under  the  Mitakshara  by  the  nature  of  her 
marriage,  and  if  the  marriage  was  according  to  the  four 
approved  forms,  the  stridhun  goes  to  the  collateral 
heirs  of  her  husband. 

Thk  question  on  this  appeal  is  the  right 
of  succession  to  certain  property  of  which 
one  Choieh  Bebee,  a  Hindoo  widow,  died 
possessed.  She  was  the  widow  of  one 
Ramjee,  who  died  in  1824  without  issue; 
!,  and  he  was  the  only  son  and  heir  of  £enee 
Ram,  one  of  the  five  sons  of  Rai  Suhuj  RaiQ. 
The  respondents  are  all  despended  from  the 
last-named  ancestor  through  one  or  other  of 
his  four  other  sons,  and  are  admitted  to  be 
the  collateral  male  heirs  of  Ramjee  living  at 
the  death  of  his  widow's  death.  The  appel- 
lant is  the  niece  of  Choteh  Bebee,  her 
brother's    daughter.     She    is    said   to   have 
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been  from  her  infancy  adopted  by  her  aunt, 
find  treated  as  a  daughter.  But  the  word 
**  adopted"  must  here  be  taken  in  its  popular, 
and  not  in  its  technical,  sense.  It  is  not 
now  contended  that  the  adoption  was  of 
•  that  kind  which,  according  to  Hindoo  Law, 
would  create  between  Choteh  Bebee  and  the 
appellant  the  relation  of  parent  and  child 
for  all  religious  and  legal  purposes,  or  give 
to  the  latter  any  right  of  inheritance.  The 
question  in  this  case  is,  whether  the  proper- 
ty in  dispute,  on  the  death  of  Choteh  Bebee, 
descended  to  the  respondents  as  the  col- 
lateral heirs  of  her  husband  then  living,  or 
passed,  under  a  deed  of  gift  alleged  to  have 
been  executed  by  her  shortly  before  her 
death,  to  the  appellant.  That  property  is 
partly    moveable    and    partly    immoveable. 

Y   The   latter    is    situated    in    the    districts    of 
\  \  Tirhoot,  Behar,  Shahabad,  and  Benares,  and 

'  ft  the    deceased    was    domiciled    at    Benares. 

1 1  Therefore,  the  law  by  which  the  succession 

\lto   the   whole    is    governed    is    that  of   the 
UWestern  Schools. 

The  issues  recorded  in  the  cause  were,, 
whether  Mussamut  Choteh  Bebee  was  co 
petent  to  bestow  the  property  in  gift  or  not!; 
and,  if  she  was,  whether  the  deed  of  gi^t 
relied  upon  by  the  defendant  (now  th 
appellant)  is  valid  or  not.  Between  the  date, 
however,  at  which  the  issues  were  recorded 
and  that  of  the  trial,  a  change  took  place  in 
the  constitution  of  the  Court  of  the  Principal 
Sudder  Ameen  of  Benares,  in  which  the 
cause  was  pending ;  and  Mr.  Smith,  by 
whom  it  was  tried,  in  his  judgment, 
says  :  "The  disposal  of  the  case  rests  on 
two  important  issues — nt.  Whether  th 
property  which  was  the  subject  of  the  gifi 
to  the  defendant  was  joint  ancestral  or  not 
2nd,  Whether  the  alleged  deed  of  gift  is  o 
is  not  a  bond-fide  instrument }  "  The  first 
of  these  questions,  as  will  hereafter  be 
shown,  is  by  no  means  identical  with  the 
first-recorded  issue.  Mr.  Smith,  however, 
having  decided  it  in  favor  of  the  appellant, 
appears  to  have  considered  that  the  necessary 
consequence  from  his  finding  was,  that 
Choteh  Bebee  was  legally  competent  to  alien- 
^  ate  the  property ;  and  he  further  found  that 
she  kad  duly  executed  the  deed  of  gift.  He,, 
therefore,  dismissed  the  respondents'  suit 
with  costs.  There  was  an  appeal  to  the 
Sudder  Court  of  Agra,  and  that  Court,  con- 
fining its  attention  to  the  second  of  the 
recorded  issue,  and  after  taking  further 
evidence  as  to  the  factum  of  the  alleged 
deed  of  gift,  came  to  the  conclusion  that  the 
instrument  was  forged,  and  on  that  ground 


alone  made<a  decree  in  favor  of  the  respond 
ents.  The  present  appeal  is  against  tha: 
decree. 

Their  Lordships,  reverting  to  cbe  recorded 
issues,  will  consider  them  in  their  invetie 
order.  They  will  first  consider  whether  the 
evidence  in  the  cause  can  be  taken  to  have 
established  that  the  alleged  deed  of  ^t 
duly  executed  by  Choteh  Bebee.  The 
set  up  by  the  appellant  is  the  foUowiBf. 
In  1858,  Choteh  Bebee  undertook  a  pil- 
grimage to  Juggernath.  She  was  accoo- 
panied  by  the  appellant,  the  appellaot's 
brother  Balkishen,  Nathob  Ram»  a  priest 
and  Bunsee,  a  menial  servant.  On  her  it* 
turn  homewards  from  the  shrine,  and  a  fe* 
days  before  she  reached  Midnapore.  she  W2S 
aUacked  with  dysentery,  and  arrived  at 
Midnapore  very  ill,  and  despairing  of  re- 
covery. The  instrument  itself  expresses 
that  she  had  no  hope  of  getting  home  ali^e. 
It  was  prepared  by  Hurry  Doss,  a  pleader 
in  the  Judge's  Court  of  Midnapore,  and  by 
his  nephew  and  clerk  Deenbundhoo  Mnttfe. 
It  was  written  in  Bengalee,  a  langoagc 
foreign  to  the  person  by  whom  it  purponed 
to  be  executed,  a  language  which  it  is  ad- 
mitted she  did  not  understand.  It  was 
executed  at  the  door  of  the  cntcherrv  of  die 
Registrar  of  Deeds,  to  which  place  bodi 
Choteh  Bebee  and  the  appellant  were  takea 
in  separate  palanquins,  and  there  registered 
The  appellant  says:  "After  the  registiT 
was  effected  we  returned  home  and  left  the 
station.''  Balkishen  says  that  Choteh 
Bebee  remained  at  Midnapore  about  two  dan 
after  the  deed  was  executed  and  r^^ered. 
All  the  witnesses  who  speak  to  the  fact  seem 
to  agree  that  she  died  about  thirteen  or 
fourteen  days  after  the  execution  of  the  deed 
at  a  place  called  (iobind  Chuttee.  distiot 
about  seven  days*  march  from  Midnapore,  a«d 
that  her  body  was  there  burned.  * 

We  have  now  to  consider  the  evidence 
given  to  prove  this  transaction  more  minute- 
ly;  and  first  it  may  be  well  to  see  what 
evidence  there,  really  is  that  the  person  who 
put  her  hand  to  the  instrument  was  Choteh 
Bebee. 

The  subsciibing  witnesses  to  it  arc  Bal- 
kishen, Nathoo  Ram,  Bunsee,  and  four 
Bengalees,  viz.,  Tarachund  Muduk.  Modhoo, 
a  Chowkeedar,  Sree  Chedum  Surma  or 
Sirdar,  and  Deenbimdhoo,  who  was  conccnh 
ed  in  the  preparation  of  the  deed.  The  firtf 
three  of  the^Bengiiee  witnesses  may  be  ai 
once  disposed  of.  Neither  their  subscrip- 
tions  nor  the  testimony  of    such  as  have 
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been   examined    can   add    anyifiing   to   the 
credibility   of   the   transaction.      Tarachund 
almost  admits  that  he  was  called  qpt  of  the  i 
crowd  about  the  door  of  the  ciitcherry  to  be 
come  a  subscribing  witness,  without  previous  | 
knowledge  of  the  parties  or  of  the  transac-  i 
lion.     He  says  that   Chedum  Surma,   else-  • 
where  called  Chedum  Sirdar,  and  Modhoo,  j 
the  watchman,  were  unable  to  write,  and  he  ; 
does  not  know  who  signed  for  them ;  whilst 
Balkishen  says :  '*  Those  witnesses  who  could 
write  signed  for  themselves,  and  those  who 
could  not,  Deenbundhoo  signed  for  them." 
Chedum  Sirdar  does  not  seem  to  have  been 
examined,  and  Modhoo  was  probably  a  wit- 
ness of  the  same  class  with  Tarachund  ;  for 
his   statement  that  he,  'a  village- watch  man, 
had   been    admiited    into   the   presence   of 
Choteh  Bebee,  or  had  been  requested  by  her 
to  sign  the  deed,  is  utterly  incredible.     Be- 
sides the  evidence  of  the  subscribing   wit- 
nesses, we   have   that  of    Hurry   Doss   and 
Shamachund  Ghose,  who  took  upon  them- 
selves   to    identify    Choteh    Bebee    to    the 
Registrar.    But  it  is  obvious  that  they  could 
only  speak  to  her  identity  from  information 
derived  from  those  who  travelled  in  her  com- 
pany, or  from  the  person  spoken  of  as  the 
Chowbey.     He.  was    the    only    resident    in 
Midnaporc,  who,  it   is  pretended,  had  ever 
seen    or  known   Choteh   Bebee   before  this 
transaction.     He  was  a  Pundah,  a  sort  of 
priest,  who  had  migrated  to  Midnapore  from 
the   upper    provinces,    and   there    dealt    in 
sweetmeats.      His  name  is  not  given,  and  he 
appears  to   have   been   known  only  as  the 
Chowbey- Hul  way,     an     appellation     which 
expresses  both    his  siaius  as  Brahmin   and 
his  occupation  as  confectioner.    What  was 
the  extent  of  his  previous  acquaintance  with 
Choteh  Bebee  does  not  appear.     Balkishen 
says:    **She  knew  a  Chowbey  of  M ultra  at 
Midnapore.     On  going  to  Juggernath,   she 
saw  the  Chowbey,  who  kept  a  shop,  but  did 
not  halt  at  Midnapore;  she  halted   further 
on."      But  whatever  was  the  extent  of  his 
acquaintance,  the  Chowbey  neither  attested 
the  deed  nor  appeared  before  the  Registrar  to 
identify  her,  nor  gave  evidence  in  the  cause. 
When  the  examination  of  the  additional  wit- 
nesses took   place   at  the    instance   of  the 
Sudder    Court,    he    had    disappeared    from 
Midnapore,  and  could  not  be  traced.     There 
is,  therefore,  no  evidence  of  the  identity  of 
the  person  who  signed  the  deed  with  Choteh 
Bebee    except    that    of    the   appellant,    her 
brother,  their  dependant,  the  priest,  and  a 
servant.    This  might  have  been  corroborated 
by  satisfactory  evidence  of  the  handwriting  ; 


but  from  the  evidence  on  that  point  and  % 
comparison  of  the  Nagree  signature  on  the 
deed  with  the  admitted  signature  of  Choteh 
Bebee  upon  other  documents,  the  Sudder 
Court  has  come  to  the  conclusion  that  the 
former  is  a  forgery.  The  testimony  toc^  of 
the  Kobiraj  or  native  doctor,  if  forthcoming, 
might  have  afforded  some  slight  corrobora- 
tion of  the  story.  He  could  at  least  have 
proved  that  he  was  called  in  to  attend  a 
woman  dangerously  ill  of  dysentery,  and 
have  shown  in  what  state  of  body  or  mind 
his  patient  was. 

Again,  there  is  no  evidence,  except  that 
of  the  four  persons  above  mentioned,  of  the 
time  and  place  of  Choteh  Bebee's  death. 
Their  testimony  on  that  point  might  have 
been  corroborated  by  that  of  the  police 
authorities  of  the  station  where  she  is  said 
to  have  died.  But  that  corroboration  is 
wanting. 

We  will  next  consider  the  evidence  touch- 
ing the  preparation  and  execution  of  the  deed. 
It  seems  clear  that  Hurry  Doss,  the  pleader, 
was  called  in  on  the  night  of  the  arrival  of 
the  party  at  Midnapore.  He  is  the  person 
called  Sreedhur  Moonshee  by  the  Hindustani 
witnesses.  There  is  a  good  deal  of  discre- 
pancy in  the  evidence  as  to  the  manner  of 
calling  him  in.  He  himself  .says  that  Bal- 
kishen and  Nathoo  Ram  called  on  him,  and 
said  he  had  been  recommended  to  them  by 
the  Chowbey,  Shamchunder  Doss,  who 
seems  to  have  been  hanging  about  the  house 
where  the  pilgrims  put  up,  professes  to  have 
directed  them  to  Hurrv  Doss.  Bunsee 
says:  •*The  Chowbey  sent  for  Sreedhur 
Moonshee.''  Nathoo  Ram's  evidence  is  to 
the  same  effect ;  and  Balkishen  says  "  that 
he  and  the  Chowbey  went  to  Sreedhur 
Moonshee,  who  sent  for  the  writer"  (Deen- 
bundhoo;. These  discrepancies,  however, 
are  not  of  much  importance.  It  is  clear 
that  Hurry  Doss  went  to  the  house  where 
the  woman  alleged  to  be  Choteh  Bebee  was 
on  the  night  of  her  arrival ;  and,  though 
the  evidence  is  not  altogether  consistent 
on  that  point,  that  he  took  Deenbundhoo 
with  him. 


Hurry  Doss  being  the  professional  person 
responsible  for  the  preparation  of  the  docii^- 
nient,  it  is  to  his  evidence  that  we  naturally 
look  for  a  true  account  of  that  part  of  the 
transaction.  His  statement  is  to  this  effect: 
**  I  found  Choteh  Bebee  lying  down.  She 
said,  *Are  you  a  vakeel.***  I  said,  *I  am.' 
Sl\e  said,  *  All  my  properly  I  wish  to  make 
over  in  gift  to  Thakoor  Deyhee,  my  niece' — 
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who  was  then  silting  by  her.  I  asked 
'*  What  esiale  (talooqua),  and  what  properly, 
that  a  rough  copy  might  be  prepared."  She 
said,  *  To-night  1  am  not  at  all  well,  but 
lo-morrow  morning  I  will  have  it  all  written 
ouk'  I  then  returned  that  night  to  my 
house.  The  next  morning  I  sent  Deen- 
bundhoo  to  take  a  list,  and  ascertain  what 
she  wanted  to  have  written.  He  went,  and 
took  down  all  particulars.  I  said  the 
whole  of  the  property  was  to  be  made  over, 
and  that  she  had  no  stamp-paper.  I  then 
drew  out  a  deed  of  gift  in  the  Bengalee 
language,  and  I  sent  Deenbundhoo  with  it 
to  Choteh  Bebee  to  be  read  to  her,  and 
ascertain  whether  it  was  what  sh6  wanted. 
Deenbundhoo  returned,  and  said  she  had 
agreed  to  what  I  wrote.  The  next  day  I 
had  it  all  clearly  written  out  on  stamp-paper, 
and  brought  it  to  the  cutcherry.  Choteh 
Bebee  and  Thakoor  Deyhee  also  came  in 
palkees  to  the  Court,  and  I  then  read  out 
tp  Choteh  Bebee  the  contents  of  the  hibbe- 
namahf  and  she  signed  it  with  her  own 
hand.  Choteh  Bebee  was  then  taken  in  a 
palkee  before  the  Registrar,  the  door  of  the 
palkee  was  opened,  and  the  Nazir  ques- 
tioned her  by  the  Principal  Sudder  Ameen's 
orders,  and  she  admitted  that  she  had  exe- 
cuted the  deed.  I  received  back  the  hibbe- 
namah  after  registry,  and  the  next  day 
took  it  to  Thakoor  Deyhee  through 
Balkishen." 

From  this  statement  it  is  to  be  inferred 
that,  on  the  first  evening,  nothing  was  ex- 
pressed but  a  general  intention  to  make  a 
gift  of  the  whole  property;  that  on  the 
following  morning  the  pleader  obtained  more 
particular  instructions  through  Deen- 
bundhoo; that  he  then,  in  his  own  house 
and  with  his  own  hand«  drew  up  the  draft- 
deed,  and  sent  it  by  Deenbundhoo  to  be 
explained  to  the  woman ;  that  on  the  follow- 
ing day  he  had  the  engrossment  made  on 
stamp-paper  in  his  own  house,  and  took  it 
thence  to  the  Court-house  where  he  met 
the  two  women  in  their  palkees ;  that  he  read 
over  the  fair  copy  to  the  woman  said  to  be 
Choteh  Bebee  outside  the  Court,  who  exe- 
cuted it  there;  that  she  was  then  taken  in 
her«palkee  before  the  Registrar,  and  to  him 
«or  bis  Nazir  acknowledged  her  signature. 
One  would  have  expected  that  this  account 
would  have  been  confirmed,  at  least  by  the 
clerk  Deenbundhoo,  in  all  its  material  parti- 
culars. This,  however,  is  not  the  case. 
His  statement  is  that,  on  the  night  when, 
according  to  Hurry  Doss,  Choteh  Bebee 
was  too  ill  to  give  full  instructions,  he  re- 


mained behind,  and  took  down  from  bs 
dictation  what  he  calls  a  list  containing'  \i£ 
names  of  her  husband  and  her  father:  ibs 
the  rougli  copy  of  the  deed  was  drawn  or 
the  next  day,  and  was  clearly  written  cs: 
and  taken  to  her  by  him.  In  another  par. 
of  his  evidence  he  says  that  Hurry  Daa 
prepared  the  rough  copy  of  the  deed  io  be 
house ;  that  Choteh  Bebee  explained  to  h:Ei 
what  she  wanted  done,  and  that  be  (±;^ 
witness),  at  Choteh  Bebee's  request,  wrse 
the  copy  out  clearly  on  paper.  (This  po 
bably  means  the  copy  on  stamp-paper.)  He 
says  that  on  the  same  day  (bein^  the  di» 
after  the  evening  on  which  Hurry  Doss 
was  first  called  in),  the  two  wocnen  caoK 
to  the  cutcherry,  and  that  the  deed  was  tba 
and  there  executed  and  registered.  He  does 
not  state  how,  or  by  whom,  the  Beng^^ 
instrument  was  explained  to  her.  Tbe 
testimony  of  the  Hindustani  witnesses,  oa 
the  whole,  tends  to  confirm  the  statemeDt 
of  Deenbundhoo  rather  than  that  of  Horn 
Doss.  Both  Nathoo  Ram  and  lkLlki:>he3 
say  that  both  the  draft  and  the  fair  copy  <■' 
the  deed  were  written  and  explained  br 
Deenbundhoo  at  Choteh  Bebee's  house. 
They  do  not  speak  to  the  fair  copy  ha\i»':: 
been  explained  to  her  by  Hurry  Doss  ai  tk 
cutcherrv  when  it  was  executed.  Tbev  ar 
that  the  deed  was  written  and  executed  en 
the  same  day,  m.,  that  following  the  evei>- 
ing  of  Choteh  Bebee's  arrival  at  MidnapoR. 
Bunsee,  however,  states  that  the  fair  CQ{«f 
on  stamp-paper  was  written  at  the  cutchcny. 
and  that  the  deed  was  writien  after  remainicf 
three  days  at  Midnapore. 

Here,  then,  their  Lordships  have  to  dc^ 
with  an  instrument  avowedly  taken  ex  capiu 
lecti  from  a  woman  strickeii  with  a  moftal 
disease  and   in  expectation   of   death ;   thii 
woman  being  one  of  a  class  which  the  la* 
regards   as   in    need   of   special    protection- 
Whatever  strictness  is  required  in  the  proof 
of   a  testamentary  disposition   is,    at  least, 
equally   required   here.      The   document  is 
written  in  a  character  and  language  which, 
if  in  the  fullest  possession  of  her  faculties. 
she    could    neither    read    nor    understand 
The  accounts  given  by  the  witnesses  of  its 
preparation  and  explanation  are  inconsistent 
and   unsatisfactory.     If  it   were  even  esta- 
blished that  the  person  who  put  her  hand 
to  the  paper  were  Choteh  Bebee,  the  proof 
would   still   fall  short   of  that  which  ought 
to  be  given  to  support  such  a  transaction- 
proof  that  she   r^ly   knew  what  she  was 
about,  and  ^intended  to  make  this  disposition 
of  her  property. 
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Again,  the  circumstances  of  *he  execution 
are,  in  their  Lordships'  judgment,  extremely 
suspicious.      This    sick    and   almost   dying 
-woman   is  said  to  have  been  carried  down 
on  the  afternoon  of  an  August  day,  and  de- 
posited at  the  door  of  the  cutcherry.    Whilst 
lying  there,  she  has  the  instrument  explained 
to  her,  for  the  first  time,  by  the  person  chiefly 
responsible  for  its  preparation,  through  the 
half-opened   doors  of   her   palanquin.     She 
executes  it,   and   some  of  the  witnesses  of 
her  act  are  picked  up  then  and  there  out  of 
-the  crowd.     One  witness  says  that  the  deed 
itself  was  fairly  copied  at  this  time  and  place ; 
several,  and  that  is  far  more  credible,  that 
an  additional  copy  for  registration  was  then 
made.      After    all    this    ceremony    is   gone 
through;  she  is  carried  into  Court,  and  ques- 
tioned by  the  Nazir. 

Now,  she  might  certainly  have  executed 
the  deed  in  the  privacy  of  her  own  house. 
Nor,  does  she  seem  to  have  been  bound,  by 
the  Acts  and  Regulations  touching  registra- 
tion, to  appear  personally  before  the  Regis-' 
trar  in  order  to  have  it  registered.  She 
might  have  sent  it  for  that  purpose  by  a 
duly  authorized  representative,  with  one  or 
more  of  the  witnesses  who  could  speak  to  her 
execution  of  it. 

Appearance  in  a  public  Court,  even  under 
the  protection  of  a  palanquin,  is  a  thing 
repugnant  to  the  feelings  and  habits  of  a 
Hindoo  woman  of  Choteh  Bebee's  position, 
even  when  she  is  in  perfect  health.  The 
same  feeling  might  not  operate  on  one  who 
personated  her,  or  on  one  who  sought  to  pro- 
fit by  the  fraud.  And  the  extraordinary 
publicity  resorted  to  on  this  occasion  seems 
more  likely  to  have  been  designed  to  give  a 
color  to  a  false  transaction  than  to  have 
been  an  incident  in  a  regular  one. 

Considering,  then,  the  whole  evidence  and 
the  startling  improbabilities  of  the  case  set 
up,  their  Lordships  are  of  opinion  tbat  the 
appellant  has  failed  to  establish  the  validity 
of  the  deed  of  gift  on  which  she  relies.  '  It 
is  not  necessary  to  say  that  on  this  evidence 
she  and  her  witnesses  must  be  taken  to  have 
been  guilty  of  conspiracy,  perjury,  and  for- 
gery. It  is  sufficient  to  say  that  the  proof 
falls  very  far  short  of  what  is  required  to 
support  the  affirmative  of  the  issue,  which 
she  was  bound  to  prove. 

If  the  appellant  were  suing  to  recover  pos- 
session of  the  property  from  the  respondents 
by  virtue  of  the  deed  of^  gift,  the  conclusion 
to  which  their  Lordships  have«come  would, 
of  course,  determine  the  cause.    That,  how- 
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ever,  is  not  the  nature  of  the  suit;  and  the 
respondents,  being  the  plaintiffs  below,  hate 
to  show  a  title  to  the  relief  which  they 
claim.  The  object  of  their  suit,  as  stated  in 
the  plaint,  was  to  be  confirmed  in  the  pos- 
session of  the  various  parcels  of  immove- 
able property  which  are  therein  specifie3;  to 
recover  certain  moveable  property  which 
seems  to  have  been  under  attachment;  to 
have  the  deed  of  gift  cancelled  and  set 
aside;  and  to  avoid  the  title  which  the  ap- 
pellant was  then  understood  to  claim  by  vir- 
tue of  adoption.  The  first  things  to  be  de- 
termined are  the  s/a/us  of  the  family  and  the 
nature  of  the  property. 

The  respondents  alleged  in  their  plaint 
that  the  family  of  the  common  ancestor 
Suhuj  Ram,  including  Benee  Ram  and 
Ramjee,  had  continued  to  be  undivided. 
But  the  evidence,  and  above  all  the  indis- 
putable fact,  that  Choteh  Bebee  was  inl 
possession  of  the  greater  part  of  the  pro- 1 
perty  in  dispute  as  heiress  of  her  husband  i 
for  upwards  of  thirty  years,  seem  to  their' 
Lordships  to  support  the  finding  of  the 
Principal  Sudder  Ameen — that  Ramjee  was 
not  a  member  of  an  undivided  family,  of 
which  the  respondents,  whatever  be  their 
s/a/us  inter  se,  are  or  represent  the  other 
co-parceners;  Benee  Ram  having  separated 
from  his  co-heirs,  and  taken  as  his  share  of 
the  ancestral  estate  the  villages  in  Tirhoot, 
which  form  the  first  parcel  of  the  immove- 
able property  that  is  the  subject  of  this  salt. 
Their  Lordships  also  accept  as  true  the  his- 
tory which  has  been  given  by  the  learned 
Counsel  for  the  appellant  of  the  acquisition 
of  the  other  parcels  of  immoveable  property. 

The  state  of  the  family  and  the  nature  of 
the  property  having  been  thus  ascertained, 
the  only  question  is,  whether  the  respond- 
ents became  entitled  to  the  possession  of  it 
on  the  death  of  Choteh  Bebee  as  the  next 
heirs  of  her  husband.  The  appellant's  sup- 
posed title  by  adoption  has  been  abandoned, 
and  the  validity  of  the  deed  of  gift  has 
already  been  disposed  of.  It  is  difficult, 
however,  to  deal  with  the  remaining  ques- 
tion without  adverting  to  the  arguments 
which  have  been  addressed  to  their  Lord-  • 
ships  in  support  of  Choteh  Bebee's  yom^x 
to  dispose  of  the  property,  since  the  right  pf 
the  husband's  collateral  heirs  depends  in 
some  degree  on  the  nature  of  the  widow's 
estate. 

The  learned  Counsel  for  the  appellant — 
whilst  they  admitted  that,  by  the  law  as  it 
prevails  in  Lower  Bengal,  the  estate  of  in- 
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heritance  which  a  Hindoo  widow  takes  in 
tllb  property  of  her  husband,  dying  without 
male  issUe,  is  limited  in  its  enjoyment;  that 
she  cannot  alien  such  property,  whether 
moveable  or  immoveable,  except  for  certain 
defined  purposes,  and  subject  to  certain  re- 
strictions; and  that  it  passes  on  her  death 
to  those  who  are  then  the  next  heirs  of  her 
husband — ^have  nevertheless  con te ndfid-ihat 
thi&  is  not  lhe~Taw  of  the  V\^estern  Schools, 
d  have  attempted  to  show  that  at  Benares 
d,in^e  other  Provinces  governed,-by  the 
itakshara  the  widow's  estate  in  her  hus- 
nd'a  property  i&' absolute ;  that  she  has 
full  power  to  dispose  of  it;  and  that,  if  she 
fails  to  do  so,  it  is,  after  her  death,  subject  to 
a  different  course  of  succession  from  that 
which  obtains  in  Bengal. 

The  opinion  of  the  Pundit  taken  by  the 
\  Sudder  Court  does  not  support  this  conten- 
tion in  its  integrity.     He  admits   the   right 
of  the  widow  to  alien  moveable  property, 
whether  ancestral  or  not,  and  the  immove- 
able property  acquired  by  her  husband  or 
herself  with  the  proceeds  of  the  former's 
share  in  the  ancestral  estate ;  but  he  denies 
her  right  to  dispose  of  her  husband '§  share 
'  in  immoveable  ancestral  property,  and  states 
jthat,  on  her  death,  it  devolves  on  her  hus- 
!  band's  next  of  kin.     He  does  not  show  that, 
I  if  she  does  not  exercise  her  alleged  power 
I  of    disposition    over    property    of    the    two 
\  other  classes,  that  does  not  also  pass  on  her 
death  to  her  husband's  heirs. 

The  learned  Counsel  for  the  appellant 
relied  mainly  on  arguments  drawn  from 
the  ist  and  the  nth  Sections  of  the  2nd 
Chapter  of  the  Mitakshara,  and  on  the 
supposed  confirmation  of  them  by  Sir 
Thomas  Strange.  The  first  of  these  Sections 
deals  with  the  right  of  the  widow  to  inherit 
the  estate  of  one  who  leaves  no  male  issue. 
It  states  the  various  conflicting  authorities 
on  the  subject — some  favorable,  others 
adverse  to  the  widow's  right;  it  weighs 
and  contrasts  them,  and  comes  ultimately 
to  the  conclusion  embodied  in  the  39th 
article,  viz.:  "Therefore,  it  is  a  settled 
rule  that  a  wedded  wife,  being  chaste,  takes 
'  the  whole  estate  of  a  man  who,  being  sepa- 
ratedvfrom  his  co-heirs,  and  not  subsequently 
l^-united  with  them,  dies  without  male 
issue."  It  need  hardly  be  observed  that  the 
rule  thus  stated  merely  affirms  the  widow's 
right  of  succession,  with  a  qualification 
unknown  to  the  law  of  Bengal,  m.,  that 
her  husband  was  not,  at  the  time  of  his 
death,  a  member  of  an  undivided  family. 
The  text  is  wholly  silent  as  to  the  disabili- 


ties of  the  •woman,  or  the  nature  of  de 
interest  which  she  takes  in  her  hosbiitfi 
estate.  It  may  also  be  conceded  tk 
nothing  oh  these  points  is  to  be  found  in  tk 
rest  of  that  portion  of  the  Mitakshara  viuck 
has  been  translated  by  Mr.  Colebrooke,  uA 
published  under  the  title  of  ''  The  Lav  gi 
Inheritance  from  the  Mitakshara."  It  is  no, 
however,     a    necessary    consequence   froi 

these  rjixjiTT)^tanr<»g   that-  ihi 

recognizes  in  the  widow  an  absolute 

of  disposition  over  the  estate  which  she 

inherited  from  her  husband,  or  her  absolslt 

interest  therein.     We   have  not   the 

INIitakshajaL^  Mr.  Colebrooke,  in  his  prcbce. 

page  4,  states  that  his  work    includes  onlk 

an    extract    from    that    celebrated    treatiit 

comprising    so    much    of    it    as   relates  » 

inheritance.     The  widow's  disabtlicies,  viiick 

depend  in  a  great  measure  upon  the  notiooa 

which  the  Hindoo  legislators  entertained  d 

the  infirmity  and  necessary   dependence  d 

the  sex,  may  be  dealt  with  in  other  paxts  o! 

the  work.     It  is  certain  that,  upon  other  sob- 

jects,  the  Mitakshara  cites  with  approtoiflfi 

Menu,  Catayana,  Narada,  and  others,  opofl 

whose  dicta  the    limitation  of    the  widow's 

enjoyment  of  her  husband's  estate,  and  d 

her  power  over  it,  chiefly  depends  ;  and  ilut 

these  authorities  are  received  bv  the  W< 

Schools  as  well  as  by  that  of  Bengal.  A< 

ingly  Sir  Thomas  Strange  (Vol.  I.,  page  ia4^1 

states  clearly  that  such  limitations  are,  vjt 

some  slight  variations,  common  to  all 

Schools. 

A  more  plausible  argument  in  favor  d 
the  appellant's  contention  may  be  derivtd 
from  the  nth  Section  of  the  2nd  Chapter 
of  the  Mitakshara,  if  the  words  **  also 
property  which  she  may  have  acquired  ty 
inheritance/'  which  occur  in  the  and  artide 
of  this  Section,  are  taken  (as  they  are  taken . 
by  Sir  Thomas  Strange  and  others)  to  irf 
elude  property  inherited  from  a  husband; 
for  it  may  be  said  that  there  can  be  no  dis- 
tinction between  different  portions  of  a  wfr 
man's  stridhun,  or  separate  property.  If  ^ 
can  dispose  of  part  of  it,  she  may  dispose  of 
the  whole  ;  and,  further,  that  the  whole 
must  pa$s  on  her  death  according  io  ^ 
law  which  regulates  the  succession  to  stn- 
dhun.  Sir  William  Macnaghten,  however, 
in  his  "  Principles  and  Precedents  of  Hindu 
Law,"  Vol  I.,  page  38,  lays  down  broadlftbit 
there  is  such  a  distinction.  He  says:  "ft 
the  Mitakshara,  whatever  a  woman  natj 
have  acquire,  wh^her  by  inheritance,  pjff- 
chase,  partition,  or  finding,  is  denomina^ 
woman's  property,  but  it  does  not  constitute 
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her  peculium"  And  he  then  *  proceeds  to 
shoiw  what  is  that  peculium,  or  stridhun 
proper,  according  to  Mean.  ^ 

Certain  it  is  that,  whilst  no  decided  case  has 
been    cited    in   support  of   the   appellants' 
contention,   there  are    many  to   show   that, 
according  to  the  Benares  and  other  Western 
Schools,  the  power  of  a  widow  over  property 
inherited  from  her  husband  is  limited,  and 
that,  on  her  death,  it  passes  to  his  heirs.     The 
case  of  KeeVut  Sing  vs,  Koolahul  Singh  (2 
Moore's  Indian  Appeals,  page  33 1),  where  the 
property  in  dispute  was  situate  in  the  district 
of  Benares,  is  directly  in  point.     To  the  same 
effect  are  the  cases  at  pages  32  and  189  of  the 
2nd  Volume  of  Macnaghten's   "  Principles 
and  Precedents."     Several  of  the  cases  set 
forth  in  the  Appendix  to  the  loth  Chapter  of 
Sir  Thomas  Strange's  work,  with  the  remarks 
of  Mr.  Colebrooke  and  others  thereon,  also 
support  this  view.     (See  2  Strange,  pages  402, 
07,  408,  and  439-)    The  *:.Yjbada^hiiita- 
aniy"  which  has  been  recently  translated  by 
aboo  Prosunno  CoomarTagore,  and  is  of  high 
uthority  in  the  Mj^hili^  Sch(>f^1  ;inri  in  th#* 
istrict  of  Tirhoot,  where  some  Q£ahd-4ands 
in  dispute  are  situate,  expressly  shgwJS  that 
the  \^duw  has  iiu  power  ofTfTs'position  over 
the  immoveable  property  of  her  husband,  and 
that  his  heirs  take  it  on  her  death.     (See 
pages    261     to    263.)     The     doctrine    has 
heen  assumed  as  incontestable  in  the  more 
recent  cases,  like   that  of  the  Collector  of 
Masulipatam  vs.  Cavaly    Vencata  Naraina- 
pah   (8   Moore   528).       The    result  of  the 
authorities  seems  to  be  that,  although,  accord- 
ing to  the  law  of  the  Western  Schools,  "the 
widow  may  have  a  power   of  disposing  of 
moveable  property  inherited  from  her  husband, 
which  she  has  not  under  the  law  of  Bengal, 
she  is,  by  the  one  law  as  by  the  other,  re- 
stricted from  alienating  any  immoveable  pro- 
perty which  she  has  so  inherited ;  and  that, 
on  her  death,  the  immoveable  property  and 
the  moveable,  if  she  has  not  otherwise  dispos- 
ed of  it,  pass  to  the  next  heir  of  her  husband. 
There  is  no  trace  of  any  distinction  like  that 
taken  by  the  Pundit  between  ancestral  and 
acquired   property.     In  some  of  the  cases 
cited,  the  property  was  not  ancestral. 

Again,  supposing  that  any  of  the  property 
claimed  in  this  suit  were  of  the  nature  of 
^stridhuHy  and  passed  as  such,  the  respond- 
ents would  seem  to  have  a  better  title  to  it 
than  the  appellant.  The  devolution  of 
stridhun  from  a  childless  widow  is  regulated 
by  the  nature  of  the  rHarriagg.  There  is 
nothing  here  to  show  that  Choteh  Bebee  was 
not  married  according  to  one  of  the  four 


approved  forms.  In  that  case  her  stridhi^ 
would,  according  to  the  Mitakshara  (Chap. 
II.,  Sec.  XL,  Art.  11),  go  to  the  respondents 
as  the  collateral  heirs  of  her  husband.  This 
view  of  the  law  is  confirmed  by  two  cases  in 
2  Strange,  pages  411  and  412,  and  the  Mm- 
ments  of  Mr.  Colebrooke  and  others  thereon. 
Upon  this  record,  however,  it  seems  admitted 
that  the  whole  of  the  property  in  dispute  was 
either  inherited  from  the  husband  Ramjee 
or  the  fruit  of  its  accumulations. 

Their  Lordships,  then,  are  of  opinion  that 
Choteh  Bebee  had  no  power  of  disposition 
over  the  immoveable  property  inherited  from 
her  husband,  whether  ancestral  or  acquired. 
Whether  she  had  any  such  power  over  his 
moveable  property,  it  is  unnecessary  to  deter- 
mine, since  it  has  been  found  that  no  valid 
disposition  of  either  kind  of  property  has,  in 
fact,  been  made.  And,  this  being  the  case, 
their  Lordships  are  of  opinion  that,  as  be- 
tween the  parties  to  this  record,  the  right  to 
the  possession  of  the  whole  of  the  property  in 
dispute,  on  the  death  of  Choteh  Bebee,  passed 
to,  and  became  vested  in,  the  respondents. 

The  decree  impeached  is,  therefore,  sub- 
stantially right.  Whether  it  is  altogether 
right  in  point  of  form  may  be  doubted.  It 
contains  an  order  that  the  respondents 
should  recover  from  the  appellant  the  pos- 
session of  the  immoveable  property  with 
mesne-profits  from  the  date  of  the  institution 
of  the  suit;  whereas  the  plaint  seems  to 
admit  that  the  whole  or  a  large  portion  of 
such  property  was  at  that  date  in  the  re- 
spondents' possession,  and  made  no  demand 
for  mesne-profits.  The  error  (if  error  there 
be)  appears  only  in  the  formal  decree — not 
in  the  judgment  upon  which  it  is  founded. 
The  recommendation  which  their  Lordships 
will  humbly  make  to  Her  Majesty  is,  that 
the  decree  of  the  Sudder  Court  be  varied, 
and  that  it  be  thereby  decreed  that  the  re- 
spondents (the  plaintiffs)  be  confirmed  in 
the  possession  of  so  much  of  the  immoveable 
property  in  the  plaint  mentioned  as  was  in 
their  possession  at  the  date  of  the  institution 
of  the  suit,  and  be  declared  entitled  to  the 
moveable  property ;  and  that  they  do  recover 
from  the  defendant  (the  appellant)  so  * 
much  (if  any)  of  the  said  immoveable^  pro- 
perty as  was  in  her  possession  at  the  date  of 
the  institution  of  the  suit,  with  the  mesne- 
profits  of  such  last-mentioned  property  from 
the  said  date,  together  with  the  costs  of  suit 
in  both  Courts.  Their  Lordships,  however, 
are  of  opinion  that,  notwithstanding  the  va- 
riation of  this  decree,  the  appellant  must  pay 
the  costs  of  this  appeal. 
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•  The  25ih  February  1867. 

Present  : 

Sii* William  Erie,  Sir  James  W.  Colvile,  Sir 
Edward  Vaughan  Williams,  Sir  Richard 
T.  Kindersley,  and  Sir  Lawrence  Peel. 

Practice  (of  Privy  Council)— Finding:^  of  Lower 
Courts  on  evidence— Wife. 

On  Appeal  from  the  late  Sudder  Court  at 

Agra, 

Mussamut  Jariut-ool  Butool 

versus 
Mussamut  Hosseinee  Begum. 

In  a  suit  by  A  for   possession  of   property   which 
belonged  to  her  uncle  B,  the  defendants  C  and  D  each 
alleged  herself  to  be  the  wife  of  By  and  each  said  that 
the  other  was  his  concubine.     C  also  set  up  a  will  in 
her  favor  by  B,    C  admitted  that  she  had  once  been 
B^s  concubine,  but  alleged  that  she  had  been  subse- 
quently married  to  B.    The  evidence  was  conflicting, 
and  the  Courts  below  pronounced  against  both  the  mar- 
riages and  also  against  the  will.    C  alone  appealed  to 
the  Privy  Council,  who  held  that  lapse  of  time  and  pro- 
priety of  conduct,  and  the  enjoyment  of  confidence  with 
powers  of  management  reposed  in  her,  are  not  sufficient 
to  raise  the  presumption  that  C  was  a  lawful  wife ;  and 
there  was  wanting  in  this  case  that  clear  indication  of 
error  in  the  finding  which  was  necessary  to  take  the 
case  out  of  the  rule  laid  down  by  the  Privy  Council,  in 
the  case  cited,  that  the  Judicial  Committee  would  not 
inter^re  with  the  decision  of  the  Courts  in  India,  when 
«they  have  concurred  in  opinion,  merely  on  the  effect  of 
evidence  or  the  credit  due  to  witnesses. 

This  is  an  appeal  from  a  decision  of  the 
Sudder  Dewanny  Adawlut  of  the  Nonh- 
Westem  Provinces  of  India,  which  affirmed  a 


decision  of  *the  local  Court  of  Jounpoor  in 
favor  of  the  respondent,  the  plaintifi  b 
the  sait»  the  plaintiff  sought  to  recwtr 
certain  moveable  and  immoveable  propeny 
specified  in  her  plaint  "  by  right  of  inhcri:- 
ance  to  Mirza  Abdoolla  Beg,  her  uncit 
and  ancestor,  and  also  to  Mirza  Jumud  Beg. 
her  husband."  The  plaint  contained  a  de- 
tailed description  of  the  property  sought  to 
be  recovered.  The  principal  defendants *t« 
Mussamut  Hossein  Buksh,  Mussamut  Rnz- 
zee-ool-nissa  alias  Rugbee  Khanum,  nA 
Mussamut  Uzeez-ool-nissa  alias  Mussamot 
Emamun. 

The  first  and  second  named  female  defend- 
ants claimed  each  to  be  a  widow  of  the 
deceased  Abdoolla,  but  each  denied  that  the 
other  was  ever  married  to  Abdoolla,  each 
alleging  the  other  to  have  been  his  mistress 
and  not  his  wife.  The  third  female  defend- 
ant claimed  to  be  the  legitimate  daughter 
of  Abdoolla  by  his  alleged  wife,  her  mother, 
the  second  female  defendant.  The  first  fe- 
male defendant,  the  present  appellant,  also 
set  up  a  will  alleged  lo  have  l>een  made  io 
her  favor  by  Abdoolla  the  day  before  his 
death,  by  which  he  bequeathed  to  her  bj 
the  description  of  *'my  married  wife  Mussa- 
mut Jariut-ool  Butool  alias  Bebee  Hossdo 
Buksh,"  all  his  moveable  and  immoveable 
property,  subject  to  certain  provisioas  in 
favor  of  the  plaintiff,  10  which  it  is  net 
necessary  to  allude  further.  The  validity 
of  this  will  was  disputed  both  by  the  plaint- 
iff and  by  the  second  and  third  defendaoti 
The  Civil  Court  decided  against  the  will. 
and  also  against  both  the  alleged  marriages, 
and  the  alleged  title  of  the  third  femik 
defendant.  On  appeal  to  the  Sudder  De- 
wanny Adawlut.  the  decision  was  aflBnncd. 
The  first  female  defendant  alone  has  appeal- 
ed to  Her  Majesty  from  the  decision  of  ilje 
Sudder  Dewanny  Adawlut.  The  second 
and  third  defendants  have  not  appealed,  and 
therefore  their  interests  are  put  out  of  the 
case  entirely. 

In  the  case  of  Naragunly  Lutchmcedava- 
mah  vs.  Vengamah  Naidoo*  (9  Moore's  Indian 
Appeals,  page  87),  their  Lordships  said: 
*'  It  is  not  the  habit  of  their  Lordships,  unless 
"  in  very  extraordinary  cases,  to  advise  the 
"  reversal  of  a  decision  of  the  Courts  of  India 
"  merely  on  the  effect  of  evidence,  or  the  cre- 
"  dit  due  lo  witnesses.  The  Judges  there  haw 
**  usually  better  means  of  determining  qu*** 


*  Sec  I  W.  R.,  Privy  Council  Cases,  p.  3«>- 
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'*  tion  of  this  description  than  tve  can  have, 
••  and  when  they  have  all  concurred  in  opinion, 
**  it  must  be  shown  very  clearly  thaj,  they  were 
**  in  error  in  order  to  induce  us  to  alter  their 
*'  judgment." 

Their  Lordships,  after  a  very  careful  atten- 
tion to  the  evidence,  and  to  the  arguments  ad- 
dressed to  them  on  the  part  of  the  appellant, 
are  of  opinion  that  there  is  wanting  in  this 
case  that  clear  indication  of  error  in  finding 
against  the  marriage  anil  the  will,  which 
would  be  necessary  to  take  this  appeal  out 
of  the  operation  of  the  above  salutary  rule. 

The  Sudder  Court  thought  the  evidence 
as  to  the  marriage  of  the  appellant  insuffi- 
cient. The  same  Court  concurred  with  the 
Court  below  in  thinking  the  evidence  in 
support  of  the  will  untrustworthy.  They 
say :  "  We  concur  with  the  Judge  in  dis- 
**  crediting  the  evidence  in  support  of  the  will. 
'*  We  consider  the  attendant  circumstances  as 
** altogether  improbable  and  unworthy  of 
*'  belief." 

Is  error  clearly  manifest  in  these  conclu- 
sions ?  Is  the  evidence  clearly  sufficient  to 
prove  either  issue  ?  The  claim  to  be  declared 
the  wife  of  the  deceased  would  establish,  on 
oral  testimony,  a  heavy  charge  on  the  estate 
of  the  deceased  person  to  the  amount  of 
50,000  rupees,  and  the  will  is  one  made  /// 
articulo  mortis.  Some  of  their  Lordships 
can  judge  by  their  experience  of  precedent 
cases  before  this  Comniittee  of  the  dangers 
likely  to  ensue  if  the  Courts  of  Justice  in 
India  did  not  require  cogent  proof  in  such 
cases. 

If  it  were  once  conceded  that  a  woman, 
once  a  concubine,  could  be  converted  by  ju- 
dicial presumption  into  a  wife,  merely  by 
.  lapse  of  time  and  propriety  of  conduct,  and  the 
enjoyment  of  confidence  with  powers  of  man- 
agement reposed  in  her,  when  and  after 
what  period  of  time  should  such  presumption 
rise.?  The  ordinary  legal  presumption  is 
that  things  remain  in  their  original  state. 
Were,  then,  the  Courts  below  well  founded 
in  treating  the  original  connexion  by  the 
appellant  with  the  deceased  Abdoolla  as  an 
illicit  connexion?  The  evidence  was  con- 
flicting. She  herself  admits  that  she  was 
once  a  prostitute.  It  is  true  that  she  alleged 
penitence  and  a  change  of  life,  and  some  of 
her  witnesses  say  that  she  had  relinquished 
the  life  of  a  prostitute  i)efore  her  intercourse 
with  Abdoolla  began ;  and  oi?e  witness  says 
that  she  had  discontinued  it  five  years  before 


she  came  to  live  with  Abdoolla.  But  no  . 
evidence  is  adduced  to  prove  what  was  htr 
intermediate  employment,  or  what  were  her 
means  of  maintaining  herself  in  the  interim. 
She  declares  the  deceased  to  have  been 
a  man  entertaining  one  mistress  whilst* 
his  wife  was  living.  The  Court  had  to 
determine,  amidst  conflicting  evidence, 
whether  it  was  more  likely  that  he  should 
make  a  woman  of  that  class  his  wife,  and 
settle  on  her  a  very  large  dower,  or  that 
he  should  induce  her  to  live  with  him  as 
his  mistress,  displacing  the  former  favorite. 
The  evidence  was  conflicting,  and  the  finding 
cannot  be  viewed  as  a  decision  against  the 
weight  of  evidence.  If,  then,  the  Courts  be- 
low were  justified  in  finding  that  the  original 
connexion  was  illicit,  where  is  the  evidence  of 
any  change  in  its  character  ?  If  length  of  time 
be  invoked  as  a  reason  for  considering  the 
previous  connexion  as  lawful,  the  appellant 
herself  is  found  placing  no  reliance  on  mere 
length  of  intercourse  with  respect  to  the  se- 
cond defendant's  claim  to  be  regarded  as  a 
wife;  and  if  the  subsequent  removal  to  a 
different  house  of  that  lady  be  insisted  on  as 
an  argument  that  she  was  not  a  wife,  the  an- 
swer seems  to  be  that  the  mere  removal  into, 
and  maintenance  in,  a  separate  house  is  not 
at  all  inconsistent  with  the  status  of  a  regu- 
larly married  wife,  superseded  either  by  wife 
or  concubine,  but  undivorced.  The  appel- 
lant, indeed,  is  not  content  to  rely  on  any 
presumption  from  length  of  time ;  she  alleges 
or  calls  witnesses  to  prove  an  actual  marriage- 
ceremony,  accompanied  with  some  degree  of 
publicity,  the  presence  of  witnesses,  and  the 
oral  assignment  of  a  large  sum  of  dower. 

The  witness  Imam  Buksh,  the  physician, 
deposes  to  this  effect,  that  only  one  year  be  - 
fore  the  death  of  Abdoolla,  the  latter  assured 
him  that  the  appellant  was  his  wife  ;  that  the 
witness  asked  the  question  in  consequence 
of  the  appellant  referring  him  to  the  de- 
ceased for  information  on  the  point,  assert- 
ing that  she  was  a  wife,  and  that  the  second 
defendant  was  not,  and  that  the  Mirza* 
would  so  inform  him.  Now,  this  witness 
describes  himself  as  having  attended  both 
on  the  Mirza  and  on  the  appellant,  not  as  a 

mere  stranger  in  the  house.  But  what  ori- 
gin can  reasonably  be  ascribed  to  this  inqui- 
ry as  to  her  status,  unless  some  ambiguity 
existed   in  relation  to  it ;  and  how  is  this 
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ambiguity  consistent  with  a  marriage  cele- 
brated from  the  first  before  witnesses,  with 
an  out-spoken  assignment  of  a  large  dower 
in  the  husband's   house?    Can    any   igno- 

*  ranoe  or  uncertainty  about  such  a  s/a/us  exist 
at  all  in  the  house  of  the  husband  with 
such  an  introduction  of  a  new  wife,  and  such 
an  open  celebration  of  a  marriage  ?  The  evi- 
dence, therefore,  does  not  cohere,  and  the 
Court  might  well  distrust  it ;  nor  could  their 
distrust  be  reasonably  found  fault  with  in 
a  case  where  each  alleged  wife  brought 
forward  the  same  kind  of  evidence  of  an 
open  celebration,  and  each  treated  as  un- 
deserving of  credit  the  allegations  and  evi- 
dence of  the  other. 

With  respect  to  the  will,  the  improbabili- 
ties against  it  are  strong,  and  the  evidence 
in  its  favor  weak.  It  is  deposed  that  the 
second  female  defendant  was  present  during 
the  time  that  the  will  was  being  dictated, 
rough  copied,  and  clean  copied  ;  that  a  pro- 
vision was  made  in  the  will  for  her  expenses 
in  case  she  proceeded  on  a  pilgrimage  to 
Mecca ;  and  that  this  was  done  on  her  re- 
quest. She  is  therefore  described  as  cogni- 
zant of  the  will,  and  assenting  to  it  in  some 
degree  by  accepting  a  contingent  benefit 
under  it.  Yet  she  was  united-  with  her 
daughter  and  son-in-law  in  interest,  and 
throughout  acted  in  conjunction  with  them. 
She  claimed  to  be  a  wife,  and  sought  to  esta- 
blish her  daughter  as  an  h«ir.  Her  assent  to 
the  will  is,  therefore,  most  improbable,  and  the 
supposition  is  rendered  more  so  by  this,  viz., 
that  at  this  very  time  her  son-in-law  Usghur 
was  making  a  public  protest  by  way  of  peti- 

'  tion  addressed  to  a  public  officer,  claiming 
his  interference  and  presence  at  the  house  of 
^bdoolla  to  prevent  a  will  being  executed 
in  the  name,  as  he  alleges,  of  Abdoolla,  then 
a  senseless  and  dying  man.  Is  the  secQnd 
alleged  wife  to  be  supposed  acting  at  vari- 
ance with  herself  without  adequate  motive, 
and  in  so  short  a  period  of  time  to  return  to 


opposition  ?  *  It  appears  that  she  had  t«o 
years  before  protested  against  a  descripnioi 
of  herself *as ''  prostitute  *'  on  a  public  assess- 
ment, and  had  been  described  as  wife  c» 
her  own  application  on  more  than  one  pubfic 
document.  She  was,  therefore,  claiming  to 
be  a  wife.  The  reason  for  describing  her  as 
present  and  acquiescent  at  the  time  of  the 
preparation  of  the  will  is  obvious.  That  a 
Mahomedan  of  high  position  and  wealth,  i 
man  of  business  besides,  should »  with  a  viev 
to  prevent  disputes  in  his  family,  make  such 
a  will  as  likely  to  foment  as  to  quell  tbem, 

and  omit  to  make  that  disposition  which 
would,  had  her  story  been  true,  secure  to  the 
appellant  her  dowry  of  50,000  rupees  aod 
her  share  as  widow,  is  not  a  probable  occur- 
rence in  itself.  One  would  expect  him  to 
act  with  the  advice  and  aid  of  his  osoal 
mooktear,  and  not  defer  the  settlement  of 
disputes  in  the  confused  state  of  his  familj- 
connections  until  his  last  hours,  and  then  to 
put  himself  in  the  hands  of  people  not  pre- 
viously employed  by  him ;  on  the  other  hand 
if  a  will,  whether  from  fraudulent  or  merely 
mistaken  prudential  motives,  was  to  be  put 
forth,  though  without  his  concurrence,  as  his. 
the  preparation  and  execution  would  b« 
delayed  until  his  end  was  so  near,  bis 
strength  so  reduced,  and  his  mind  so  inert, 
that  he  would  probably  be  found  incapable 
of  opposition  to  a  proposition  pressed  opon 
him.  Between  these  conflicting  views  0^ 
the  subject,  the  Courts  below  were  called  on 
to  decide,  and  their  conclusion  does  not  ap- 
pear   to    their    Lordships    unreasonable  or 

against  the  weight  of  evidence. 

Their  Lordships  thinks  therefore,  on  a 
careful  view  of  the  evidence,  that  the  case  ix 
not  taken  out  of  the  operation  of  the  mle 
laid  down  in*  9  Moore,  which  has  been  fre- 
quently asserted  and  constantly  acted  on. 
Their  Lordships  will  therefore  humbly  ad- 
vise Her  Majesty  that  the  appeal  be  dis- 
missed with  costs. 
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The  loth  July  i86f. 

Present:  , 

Tx>rd  Cairns,  Sir  James  William  Colvile,  Sir 
Edward  Vaughan  Williams,  Sir  Richard 
Torin  Kindersley,  and  Sir  Lawrence 
Peel. 

Lease — Jims^le-Unds  —  Contract  —  Fanner — 
Regfnlation  XVII.  of  1827. 

On  Appeal  from  I  he  High  Court  at  Bombay, 
Ruttonjee  Edaljee  Shet 

versus 

The  Collector  of  Tanna  and  the  Conservator 

of  Forests.  • 

Where  an  application  for  a  lease  for  farming*  jungle- 
lands  was  in  their  nature  general,  but  the  answer  was 
specific  and  clear,  and  granted  the  lease  on  certain  con- 
ditions, the  answer  determined  the  contract,  and  was 
the  only  contract  between  the  parties. 

The  word  "  farmer,"  as  used  in  Regulation  XVII.  of 
1827,  is  used,  not  as  a  cultivator  of  the  ground,  but  as 
a  farmer  of  public  revenue,  a  person  who  would  stand 
between  the  Government  and  the  ryots  as  possessors  of 
the  ground. 

A  lessee  who  sues,  alleging  that  there  has  been  an 
interruption  to  his  lease  to  cut  or  sell  the  trees  on  the 
land  included  therein,  must  base  his  right,  first,  upon  its 
being  a  necessary  incident  of  the  lease  by  reason  of  the 
objects  of  the  lease  ;  or,  secondly,  under  some  positive 
law ;  or,  thirdly,  under  some  custom  to  be  incorporated 
in  the  lease;  or,  fourthly,  under  the  express  terms  of  the 
lease. 

•  In  this  case  a  plaint  was  filed  in  the 
Konkum  District  Court  by  the  appellant, 
and  the  complaint  which  he  made  was  found- 
ed on  a  lease  which  was  granted  to  him 
by  the  Acting  Collector  of  the  District  of 
Tanna,  on  the  31st  of  December  1845,  of ' 
the  village  of  mouzah  Ghautkopur.  The 
complaint  was  that,  contrary  to  the  terms 
of  that  lease,  the  defendant  did  not  allow 
the  appellant  to  fell  unassessed  trees  in  the 
village,  or  to  apply  them  to  his  own  use; 
that  is,  to  carry  off  the  trees  from  the 
ground  on  which  they  grow,  and  to  dispose 
of  them  to  the  use  of  the  appellant;  that 
claim  being  on  the  face*of  it  funded  upon 
the  lease  which  had  been  granted  to  the 
appellant. 


The  evidence  with  regard  to  this  timbgr 
is  to  be  found  in  the  testimony  of  Ruhimoo 
Kasum.  That  witness  thus  describes  the 
timber :  "  I  know  Ruttonjee  Eduljee,  the 
"  plaintiff  in  this  case.  Three  or  four  years 
*'  ago  I  entered  into  a  contract  with«him* 
"  to  cut  all  the  teak,  black-wood,  and  kheir 
''  trees,  small  and  great,  in  the  forests  of 
"  Ghautkopur,  for  Rupees  4,900.  It  was 
''  agreed  that  I  should  cut  the  trees  at  my 
*'  own  costs.  I  accordingly  cut  a  portion  of 
"  the  trees,  but%vas  prevented  from  doing  so 
*'  by  the  Government  authorities,  and  the 
'^  trees  cut  down  were  attached,  and  there- 
**  fore  I  could  not  remove  the  trees.  I  paid 
"  Ruttonjee  Eduljee  Rupees  1,225  on  account 
"  of  the  contract,  but  as  the  wood  was  not 
**  made  over  to  me,  Ruttonjee  Shet  paid  me 
"  Rupees  1,950,  including  expenses,  &c,"  In 
answer  to  the  defendant's  questions,  he 
says  :  "  Some  of  the  trees  for  which  I  had 
**  made  a  contract  were  timber  trees,  and 
'*  some  were  fit  for  firewood,  and  had  I 
**  carried  out  the  contract,  1  should  have 
"  cut  down  all  the  teak,  black- wood,  and 
"  kheir  trees,  great  and  small.  Some  of 
**  the  trees  would  only  have  been  fit  for 
"  firewood,  other  jungle-trees  fit  for  fire- 
"  wood  would  have  remained  in  the  forests 
"  of  Ghautkopur.  I  took  the  said  contract 
*'  at  a  public  sale,  and  there  was  a  written 
'^  agreement  for  the  same.  I  have  not 
"  brought  it  with  me.  The  auction  was 
"  held  in  the  village  of  Ghautkopur." 

Lower  down,  in  answer  to  the  Court's 
questions,  he  says :  ''  If  I  had  cut  the  trees 
'^  according  to  the  contract,  wood  to  the  value 
**  of  Rupees  1,000 or  Rupees  2,000  would  have 
"  been  left  in  the  jungle;  Before  I  was 
"  prevented  by  the  authorities  from  removing 
*'  the  wood,  1  sold  about  300  rupees  worth  of 
''  wood  to  the  neighbouring  villagers,  and 
'^  the  said  sum  was  accounted  for.'' 

Another  witness  of  the  appellant,  Ma- 
nockjee  Rustoxnjee,  adds  this  :  '*  There  are 
'^  jungle-gharaks  at  Ghautkopur.  which  are 
''  on  the  tops  of  the  hills  and  on  the  banks 
"  of  ravines.  If  the  jungle  were  not  cleared, 
**  rice  would  not  grow,  but  other  grains 
''  might  grow  there ;  but  it  is  not  the  custom 
''  here  to  raise  other  grains ;  but  grass 
'*  would  grow  on  the  said  land.  When  the 
^*  plaintiff  got  the  village  in  A.  D.  1845, 
"  Government  had  no  right  to  the  jungles 
"  in  the  Talooka  Salsette,  nor  did  Govern- 
*'  ment  interfere.  I  have  no  knowledge 
"  whatever  regarding  the  other  villages  of 
"  Government.    The  plaintiff  did  not  fell 


14 


Privy 


THE    WEEKLY    REPORTER. 


CounciL 


[VoLX. 


**  the  trees  on  the  jungle-gharak  with  the 
'^intention  of  bringing  the  land  into 
"  cultivation." 

The  claim,  therefore,  is  not  to  cut  certain 
trees  for  the  purpose  of  clearance  or  culii- 
vati^ ;  not  to  cut  certain  trees  for  the 
purpose  of  repairs  or  consumption  on  the 
ground  of  which  the  appellant  is  lessee ;  but 
to  sell  to  a  timber  merchant  the  whole  of 
the  trees,  large  and  small,  upon  the  land,  to 
be  cut  and  carried  away  by  him  for  his  own 
purposes. 

It  will  be  convenient  now.  to  observe  the 
position  of  the  appellant  under  the  lease 
upon  which  he  grounds  his  claim. 

The  petition  for  that  lease  is  in  these 
terms  :  "  That  your  petitioner  is  desirous 
"  of  farming  the  village  of  GhautkopuY,  on 
*'  the  island  of  Salsette,  and  prays  that  your 
**  Honorable  Board  will  be  pleased  to  lease 
**  it  to  him  on  the  same  terms  as  villages 
**  have  been  granted  to  different  individuals 
"  in  Salsette.  In  submitting  this  application 
**  to  your  Honorable  Board's  favorable  con- 
**  sideration,  your  petitioner  begs  to  state 
**  that  he  is  aware  there  is  in  the  village  in 
**  question  little  or  no  waste  land  whereby 
"  he  could  at  present  much  benefit  himself, 
"  but  he  is  desirous  of  obtaining  it  to  give 
**  effect  to  a  speculation  which  he  has  had 
"  for  a  long  time  imder  consideration,  viz,^ 
"  the  recovering  a  large  tract  of  swamp 
"  land,  for  the  purpose  of  converting  it  into 
"  salt  batty-fields  and  salt-pans.  Vour 
"  petitioner  wishes  to  lay  out  capital  on  the 
*'  work  contemplated,  which,  w'hen  finished, 
*•  he  feels  assured,  while  it  will  benefit 
**  himself,  will  much  improve  the  village, 
**  benefit  the  ryots,  and  increase  the  revenue 
**  which  Government  derives  from  it." 

Founded  on  that  application,  the  lease 
was  made  on  the  31st  of  December  1845. 
It  begins  by  stating  that  the  lessee  had- 
**  petitioned  Government  on  the  23rd  May 
*•  1843,  ^h^^  if  ^^  village  of  Ghauikopur, 
"  Turf  Trombay,  Talooka  Salsette,  be  allow- 
"  ed  to  you  in  farm  in  the  same  manner  as 
"  villages  have  been  granted  to  other  farmers 
**  in  Salsette,  that  vou  would  reclaim  certain 
".swumpy  land, and  that  you  would  form  salt- 
if  pans  and  salt  batty- fields,  whereby  the  in- 
"  habitants  on  the  one  hand,  and  the  Govern- 
"  ment  on  the  other,  will  be  much  benefited. 
"  Your  application  having  been  duly  reported 
"  upon  by  the  AAing  Collector,  under  date 
"  the  loth  August  1843,  Government,  in  its 
"  Secretary's  letter,  dated  4th  September 
**  following,   No.  2903,   intimated   its   sanc- 


"•  tion  to  the*aforesaid  village  being  granted 
**  to  you  in  farm.  Accordingly,  it  is  bcfcby 
"leased  to  you  from  the  year  1844-4:. 
**  for  a  period  of  99  years,  on  the  revenua 
"of  the  year  1842-43  (exclusive  of  the 
"  Abkaree),  on  the  following  conditions. ' 
The  objects,  therefore,  for  which  the  lease 
was  solicited,  and  the  objects  for  which  the 
lease  was  granted,  were  the  reclaiming  cer- 
tain swampy  land,  and  farming  salt-pans  and 
salt  batty-fields,  together  with  such  inci- 
dental advantages  as  might  be  obtained  from 
the  use  of  the  waste  land  as  it  then  stood 
in  the  village. 

It  may  be  convenient  to  advert  here  to  an 
argument  which  was  much  pressed  upon 
their  Lordships,  77*2.,  that,  inasmuch  as  the 
application  had  been  for  a  lease  to  be  made 
in  the  same  manner  as  villages  had  been 
I  granted  to  different  individuals  in  Salsette, 
therefore,  as  it  was  contended,  this  lease  was 
upon  whatever  terms  it  might  be  found  that 
leases  had  been  made  to  other  farmers  in 
that  district. 

Their  Lordships  are  of  opinion  that, 
although  the  application  was  general,  the 
response  was  specific  and  clear.  The  answer 
to  I  he  application  was  that  a  lease  would  be 
granted,  but  granted  on  "  the  following  con- 
ditions," which  are  described  in  the  lease 
itself,  and  which,  therefore,  determine  the 
contract,  and  the  only  contract  betweea 
the  parties. 

Proceeding  with  the  lease,  the  first  clansc 
describes,  as  it  states,  the  details  of  the 
boundaries,  houses,  inhabitants,  lands,  and 
the  jummabundee  of  the  said  village. 

It  is  important  to  observe  that,  among  the 
details  of  lands  under  this  head,  it  is  admit- 
ted there  are  no  lands  upon  which  the 
trees  in  question  are  growing.  The  lands  de- 
scribed under  the  first  head  are  the  arable 
or  cultivated  lands  of  the  village,  and  certain 
limited  waste  land  described  by  admeasnre* 
ment.  It  is  admitted  that  they  had  not  grow- 
ing upon  them  any  of  the  trees  which  are  now 
in  question.  The  second  section  of  the  lease 
provides  that  "  the  waste  land  in  the  vil- 
**  lage,  including  Jugli-gurk,  Nala-gurk,  and 
"  Nowsad,  &c.,  is  hereby  granted  to  yon  in 
"  Mafee  (that  is  to  say,  rent-free)  for  4 
"years  from  1844-45.''  It  then  provides 
that  this  waste  land  was  to  be  brought  under 
tillage,  "  out  of  the  sweet  waste  land,  one- 
"  fourth  within  the  term  of  ten  years  from  the 
"  date  hereof,  and  foa  should,  in  the  same 
"  manner,  continue  to  do  so  every  ten  yea** 
"  from  the  date  hereof ;  and  you  should,  in  ibc 
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•'  same  manner  continue  to  do  %o  every  ten 
**  years,  so  as  to  bring  the  whole  of  it  under 
*'  tillage  within  thai  period/'  that  is,  so  that. 
at  the  expiration  of  forty  years,  ifie  whole 
might  be  under  tillage,  and  bring  revenue 
to  the  Government  accordingly. 

It  is  to  be  observed  here  again,  that  it  is 
admitted  that  the  land  upon  which  the  tim- 
ber now  in  question  grows  was  not  included 
under  the  second  head.  The  contest,  in- 
deed, of  the  appellant  is  that  for  the  land 
upon  which  that  timber  is  growing,  he  is, 
under  no  circumstances,  to  be  called  upon 
to  pay  rent. 

The  32nd  clause  of  the  lease  states: 
**  There  are  in  the  aforesaid  village  about  1 50 
**beegahs  of  swampy  land  which  might  be 
*'  made  available  for  salt-pans ;  you  are, 
"  therefore,  as  proposed  by  you  in  your 
**  petition,  to  expend  whatever  sum  of  money 
**niay  be  considered  necessary,  and  convert 
**  the  said  land  into  salt-pans  within  ^\t 
"years  from  1844-45,''  under  a  certain  pe- 
nalty in  the  event  of  failure  so  to  do. 

It  is  admitted  again  that,  with  regard  to 
the  landjs  specified  under  the  32nd  head, 
none  of  the  timber  is  growing  upon  that 
land.  We  have,  then,  under  the  2nd  and 
the  32nd  heads  of  the  lease,  an  enumeration 
of  the  whole  of  the  land  upon  which  any 
operation  of  farming  or  reclaiming  was  to 
be  performed  by  the  lessee.  It  is  for  the 
land  specified  under  those  heads,  and  for 
that  land  alone,  that  any  rent  or  any  assess- 
ment is  to  be  paid  by  the  lessee ;  and  for  the 
land  upon  which  the  timber  in  question  is 
now  growing,  no  rent  has  already  been  paid, 
or  is  in  any  event  to-be  paid. 

Then,  there  are  a  series  of  provisions  es- 
pecially contained  in  paragraphs  6,  7,  9,  10, 
u,  12,  25,  26,  27,  28,  and  29,  which  pro- 
vide for  the  preservation  and  protection 
of  the  possessory  and  other  rights  of  the 
ryots  and  other  persons  having  pre-existing 
claims  upon  land  in  the  village.  Among 
them  is  an  important  Section,  referred  to  in 
the  argument,  the  6th,  that  provides:  "It 
"is  clearly  to  be  understood  that  this  lease 
"confers  no  right  which  Government  does 
"  not  now  possess,  and  only  such  portion  of 
"  the  rights  of  Government  as  may  be  herein 
"specifically  granted  is  hereby  granted  to 
"you." 

We  are  in  a  position,  from  this  statement 
of  the  paragraphs  of  the  kase,  to  understand 
distinctly  the  objects  for  which  the  lease 
was  granted.    The  first  object  was  to  en- 
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able  the  lessee  to  cultivate  the  arable  land. 
The  second  object  was  to  enable  him,  aiM 
to  oblige  him  to  reclaim  and  bring  under 
tillage  certain  specified  waste-land — land 
other  than  that  upon  which  this  timber  is 
growing.  The  third  object  was  to  coi^vert  •  " 
into  salt-pans  150  beegahs  of  land, — being, 
again,  land  other  than  that  typon  which  the 
timber  in  question  is  growing. 

Over  and  above  these  three  objects, 
he  was  to  be  styled  the  "farmer"  of  the 
village;  not  that  he  was  to  have  possession 
of  other  parts  of  the  village,  or  to  dispossess 
those  already  m  occupation — not  that  he 
was  to  be  the  cultivator  or  farmer  of  other 
parts  in  the  English  sense  of  the  term  "  far- 
mer"— but  as  the  12th  Section  expressly 
provides :  "  In  respect  to  the  above-named 
"  village,  you  are  considered  farmer  thereof ; 
"  you  are,  therefore,  to  exercise  the  authority 
"  vested  in  farmers  by  Chapter  6  of  Regula- 
"tion  XVII.  of  1827,  or  such  as  may  be 
"  hereafter  vested  in  them  by  any  new  enact- 
"  ment." 

Upon  turning  to  the  Regulation  here  re- 
ferred to,  it  is  apparent  that  the  term  "  farmer" 
is  used,  not  as  a  cultivator  of  the  ground, 
but  as  a  farmer  of  the  public  revenue — a 
person,  namely,  who  would  stand  between 
the  Government  and  the  ryots  as  possess- 
ors of  the  ground  in  the  village;  he  being, 
as  it  were,  the  custodian  or  ranger,  taking 
care  that  the  revenue  of  the  Government 
was  collected,  and  the  rights  of  the  Govern- 
ment as  against  the  possessor  in  the  village 
maintained. 

At  the  time,  then,  that  this  lease  was 
made,  the  whole  of  the  land,  and  all  the 
rights  connected  with  the  land,  subject  to 
such  claims  as  third  parties  might  have  upon 
it,  belonged  to  the  Government.  The  trees 
upon  the  land  were  part  of  the  land,  and 
the  right  to  cut  down  and  sell  those  trees 
was  incident  to  the  proprietorship  of  the 
land. 

The  appellant,  therefore,  who  complains 
of  an  interruption  such  as  is  described  in  his 
plaint,  must  ground  his  title  to  these  trees  ^ 
and  the  right  to  cut  them  down,  either  upon 
this  that  it  is  a  necessary  incident  of  the 
lease  by  reason  of  the  objects  of  the  lease* 
or,  secondly^  under  some  positive  law  ; 
or,  thirdly^  under  some  custom  to  be  incor- 
porated in  the  lease  ;  ox^fourthly^  under  the 
express  terms  of  the  lease. 

Now,  as  regards  the  right  to  cut  timber 
being  necessarily  incident  to  the  lease,  it 
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plainly  is  not  so.  There  was  no  work  to  be 
dbne,  and  apparently  no  right  to  execute 
any  work,  upon  the  land  on  which  this  tim- 
ber grows.  Clearance  or  cultivation  of  the 
^  Other  land  might  require  the  cutting  of  tim- 
*ber*on  that  other  land,  but  that  right  does 
not  come  into  question  in  the  present  suit. 

As  to  positive  law,  none  has  been  cited  to 
justify  what  has  been  done  by  the  present 
appellant.  We  were  referred  to  the  Re- 
gulation of  1808  with  regard  to  the  island  of 
Salsette  ;  but,  so  far  as  that  Regulation  is 
concerned,  the  whole  drift  and  tenor. of  it, 
when  it  deals  with  timber  at  all,  is  in  favor 
of  the  preservation  of  the  right,  and  not  of 
the  surrender  of  the  right  in  the  Government 
to  the  timber. 

The  appellant,  however,  relies  upon  a 
custom  which  he  says  justified  the  cutting 
of  timber;  and  evidence  of  that  custom  has 
been  adduced. 

Their  Lordships  would  entertain  very  con- 
siderable   doubt   whether   any   evidence   of 
custom  could  be  allowed  to  control  the  ex- 
press  stipulations   which   they   find    in    the 
lease   of   this   village;  but,   turning  to  the 
evidence  which  has  been  given  in  support 
of  the  alleged  custom,  their  Lordships  find 
that  several  of  the  witnesses  speaking   to 
that  custom   admit  that  the   villages   upon 
which  they  say  timber  has  been  cut  down 
by  the  lessees  were  villages  leased    under 
written    contracts — contracts    which     dealt, 
in  some  way  or  other,  with  the  subject  of 
the  timber ;  contracts,  therefore,  which  pre- 
vented any  general  custom  flowing  out  of 
the  rights  exercised  by  those  tenants.     Their 
Lordships  find  that  others  of  the  witnesses^ 
when  speaking  of  the  timber  cut  on  other 
villages,  expressly  state  that  that  timber  has 
been  cut,  not  as  of  right,  but  by  permission 
of  the   Government.     And   their   Lordships 
►    find  generally,  with  respect  to  all  the  wit- 
ne$s«6,  or  all  but  one,  that  they  are  silent  as 
10  any  information  leading  them  to  judge 
whether  the  timber  which  they  say  was  cut, 

was  cut  for  the  purpose  of  repairs  or  other 
consumption  in  the  villages,  or  was  cut  for  the 
purpose  of  clearance  or  cultivation,  or  cut  (as 
the  right  to  cut  is  here  alleged  to  be)  for  the 


purpose  of  ^le  or  other  disposition  as  pro- 
perty of  the  tenant. 

Their  l,ord ships,  iherefoie,  are  of  optni<» 
that  the  allegation  of  custom  entirely  faili 
to  be  supported  by  evidence. 

With  regard,  lastly,  to  any  express  right 
given  by  the  lease  itself,  their  Lordships  cao 
find  none.  On  the  contrarv,  the  6th  clause, 
which  has  been  already  referred  to,  express* 
ly  declares  that  only  such  portion  of  the 
rights  of  Government  as  may  be  therein 
specifically  granted  is  thereby  granted  to  the 
lessee. 

The  4th  clause,  however,  was  said  by 
implication  to  confer  the  right  to  cut  that 
timber.  The  words  of  that  claube  arc 
these :  *'  You  are  prohibited  from  cutting 
"down  or  destroying  any  brab,  dale,  or 
"other  trees  liable  to  taxation,  without  die 
"  permission  of  the  Collector." 

Their  Lordships,  however,  do  not  con- 
sider that  this  clause  is  susceptible  of  tiie 
implication  which  is  derived  from  it  by  the 
appellant. 

In  the  course  of  clearing  and  cultivating 
the  waste-land  which  the  appellant  was 
obliged  to  clear  and  to  cultivate,  it  natural]/ 
would  be  requisite  to  cut  down  and  remove 
the  timber  growing  upon  that  waste-landi 
and  their  Lordships  read  that  permission  as 
simply  declaring  that,  if,  with  reference  to 
that  timber  which  it  would  thus  be  necessary 
to  cut  down  and  remove,  any  of  it  was 
"brab,  date,  or  other  trees  liable  to  taxa- 
tion"— even  as  to  such  timber,  none  should 
be  removed  without  the  express  permissioo 
of  the  Collector. 

Their  Lordships,  therefore,  are  of  opinion 
that  the  case  of  the  appellant  entirely  fails. 
They  concur  with  the  judgments  pronounced 
by  the  Judge  of  the  District  Court  and  by 
the  Appellate  Court  at  Bombay;  and  thef 
will  humbl)i  advisA  Her  Majesty  that  ih« 
appeal  should  be  dismissed  with  costs. 
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The  2 1  St  May  t86?. 

Present  : 

Lord  Westbur>%  the  Master  of  the  Rolls,  Sir 
James  W.  Colvile,  Sir  Edward  Vaughan 
Williams,  and  Sir  Lawrence  Peel. 

Hindoo  widow— Adoption— Permission  of  hus- 
band—Consent of  kinsmen— Administration 
of  Hindoo  law— Usage— Opinions  of  Pnndits 
— Maintenance. 

On  Appeal  from  the  High  Court  of  Madras, 

The     Collector    of    Madura    versus  Muttu 
Ramalinga    Satthupalhy ;    Annudai    alias 

Ranee  Kunjara  Nachear  and  another  versus 
Ranee  Purvata  Vurdany  Nachear  and 
another,  and  the  cross-appeal. 

Power  of  a  childless  Hindoo  widow  to  adopt  a  son 
to  her  husband  with  or  without  his  permission  under 
the  various  Schools  of  Hindoo  law  considered.  The 
difference  between  them  relates  rather  to  what 
shall  be  taken  to  constitute  in  cases  of  necessity,  evi- 
dence of  authority  from  the  husband,  than  to  the 
authority  lo  adopt  being  independent  of  the  husband. 

According  to  the  doctrine  of  the  Benares  and  Mah- 
ratta  Schools,  a  Hindoo  widow  can  adopt  a  son  without 
her  husband's  express  authority,  if  the  adoption  be 
made  with  the  consent  of  her  husband's  kindred.  Rule 
indicated  as  to  the  kinsmen  whose  consent  is  essential. 
The  duty  of  a  European  Judge  in  administering 
Hindoo  law  is  not  so  much  to  enquire  whether  a  dis- 
puted doctrine  is  fairly  deducible  from  the  earliest  au- 
thorities, as  to  ascertain  whether  it  has  been  received  by 
the  particular  School  which  governs  the  district  with 
which  hehaslo  deal,  and  has  there  been  sanctioned  by 

usage. 

*  Under  the   Hindoo  system   of  law,   clear   proof  of 

usage  will  outweigh  the  written  text  of  the  law. 

Extent  of  authority  to  be  given  to  the  opinions  of 
Pundits  laid  down. 

The  quantum  of  maintenance  to  be  awarded  is  a 
question  with  which  the  Courts  in  India  are  best  able 
to  deal,  and  the  Judicial  Committee  will  not  interfere 
with  the  discretion  excercised  in  this  respect,  unless  on 
strong  grounds. 

The  principal  question  raised  by  these 
appeals  is  the  validity  of  an  adoption  made 
by  the  widow  of  the  last  male  zemindar 
of  Ramnad.  ^ 


His   title    to    that    zemindary,    which    is 
of    great    extent,    and    like    many    of    the 


large  zemindaries  in  the  south  of  India,  gi      • 
the  nature  of  a  Raj  or  Principality  descend- 
ible   to   a   single    heir,    was    thus    derived. 
In  1795,  *^^  ^^®"  zemindar,  Muttu  Rama- 
linga Satthupathy,    having    rebelled   against^  , 
the  Government  of  the  East  India  Comp&ny,  * 
was   deprived  of  his  zemindary,   which,   in 
the     month     of    July   in    that    year,     was 
granted  to  his  sister   Raiiee   Mangalaswari. 
Her  title  was  confirmed  by  a  formal  sunnud, 
executed   on   the    22nd  of  April    1803   by 
Lord  Clive,  the  then  Governor  of  Madras^ 
which   granted   the  zemindary  to  her,  her 
heirs,    successors,    and    assigns.     She    was 
married  to  Ramasami  Taver,  who  died  some 
time  between   1797  and   1804;  and  in  the 
latter    year   Mangalaswari,    then   a    widow, 
and  professing  to  act  under  a  written  agree- 
ment between   her  and   her   late   husband, 
adopted  one  Annasami,  his  nephew,  whose 
title    she    afterwards   confirmed    by    a   will 
executed  on  the  nth  of  April  1807.     She 
died  in   that  year,  and  was  succeeded  by 
Annasami.     He  had  seven  wives,  of  whom 
only  his  chief  wife,  Mootoo  Veray^e,  and  the 
appellant    Kunjara,    need    be    mentioned, 
but  had  no  male  issue  by  any  of  them.     And 
on  the   26th  of  Jai  uary   1820,   he  adopted 
a    son,   Ramasami,    who  was    the    natural 
brother  of  Mootoo  Verayee,  and,  by  a  testa- 
mentary instrument  of  that  date,  confirmed 
that  adoption,  stating  it  to  have  been  made 
*'  by   himself  and   his    chief    wife,   Mootoo 
Verayee,  unanimously."     He  died  in  Feb- 
mary   1820,  and  was  succeeded  by  Ramasa- 
mi, who  died  in   1830  without  male  issue, 
but  leaving  a  widow,  the   respondent   Pur- 
vata, and   two  infant  daughters,   Mangalas- 
wari  and    Doraraja,    surviving    him.     It  is 
unnecessary  to  notice  the  unsuccessful  suits 
by  which  the  titles  of  Annasami  and  Rama- 
sami  were   impeached    during  their    lives, 
though  some  of  the   proceedings   in  them 
help  to  swell  the  voluminous  record  before 
their  lordships.     The  title  of  Ramasami  to 
the  zemindary,  as  stated  above,  is  the  com- 
mon ground  of  all  the  parties  to  this  litiga- 
tion,  and,   on    the    consideration    of  these 
appeals,  must  be  taken  to  be  incontestable.       ^ 

On  the  death  of  Ramasami  without  male 
issue,  his  successor  in  the  zemindary,  ac1:ord- 
ing  to  the  course  of  succession  ab  intestate, 
was  his  widow.  He  had,  however,  two 
days  before  his  death,  addressed  lo  the  Col- 
lector, as  the  representative  of  Government, 
the  urzee  of  the  i6th  of  April  1830,  which 
is  set  forth  at  page  84  of  the  record.  In 
that  document,  after  stating  that  he  was 
suffering  from  small-pox,  and  that  the  issue 
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of  his  illness  was  uncertain,  he  expressed 
Himself  as  follows:  '*I  have  made  an  ar- 
"  rangement  that  my  mother,  Ranee  Mootoo 
**Verayee,  who  is  my  guardian  in  every  re- 
"  spect,  and  who  holds  chief  right  to  this  ze- 
'*  n^jndary,  should  enjoy  this  zemindary  and 
"  all  other  things ;  pay  peishkhist  to  the  Sir- 
"  kar ;  maintain  my  royal  wife,  my  daughter 
"  Mangalaswari  of  five  years  old,  and  her 
'*  younger  sister,  a  small  child ;  and,  when 
''  these  children  shall  attain  their  proper  age, 
to  make  an  arrangement  with  regard  to 
their  right  to  the  zemindary,  and  continue 
"the  same;  that  my  natural  brother 
'*  Muttuchella  Tevar  should  manage  the 
''  afiFairs  of  the  zemindary  until  my  children 
"shall  attain  their  proper  age;  and  I  have 
"issued  necessary  orders  for  the  strict  ob- 
"servance  of  the  above  arrangement/' 

The  affairs  of  the  zemindary  seem  to  have 
been  managed  under  this  arrangement 
between  1830  and  1840.  The  respondent 
Purvata  is  said  to  have  been  herself  very 
voung  at  the  date  of  her  husband's  death ; 
ner  children  were  infants;  and  the  mother- 
in-law  was  probably  the  only  member  of  the 
family  with  any  capacity  for  business.  In 
1840  Mangalaswari,  the  elder  daughter  of 
Ramasami,  who  had  previously  been  married, 
died  after  giving  birth  to  a  male  child,  who 
did  not  survive  her.  About  that  time,  differ- 
ences arose  between  Purvata  and  her  mother- 
in-law,  who  appears  to  have  set  up  some 
claim  to  the  zemindary  in  her  own  right. 
The  Board  of  Revenue,  acting  as  Court  of 
Wards,  intervened;  appointed,  in  April 
1840,  Purvata  guardian  of  Doraraja,  her 
infant  daughter,  in  the  place  of  Mootoo 
Verayec;  and  assumed  the  management  o^ 
the  estete,  treating  apparently  Doraraja  as 
de-facto  zemindar,  either  by  virtue  of  the 
urzee  executed  by  Ramasami  or  by  reason  of 
Purvata's  waiver  of.  her  rights  in  favor  of 
her  infant  daughter. 

Doraraja  died  on  the  24th  September 
1845.  She  had  previously  been  married, 
and  having  no  children  attempted  on  the 
day  before  her  death  to  adopt  as  a  son  a 
child  named  Anundai.  By  the  document 
call^  her  will,  she  declared,  however,  that 
ihis  person  would  only  be  entitled  to  the 
zemindary  in  succession  to  her  mother 
Purvata,  whom  she  calls  "chief  heiress  to 
the  zemindary."  This  adoption  was  commu- 
nicated t6  the  Collector  by  a  letter  of  the 
23rd  of  September  1845,  l>ut  was  treated  by 
him  as  invalid  under  the  25th  Section  of 
Regulation  V.  of  1 804,  because  made  by    a 


disqualified  landholder  without  the  coniec 
of  the  Court  of  Wards.  The  right  of  Pm- 
vata  to  \])e  zemindary  as  heiress  eidier  is 
her  husband  or  to  her  daughter  was.  Uxr^ 
fore,  recognized  by  the  revenue  authoritiei 
who,  in  April  1840,  put  her  in  possession  d 
it  as  a  qualified  proprietor,  and  relinqiilshed 
the  management  of  it  to  her. 

In  the  meantime,  and  ever  since  ifi4a 
Mootoo  Verayee  had  been  engaged  in  usm 
litigation  with  Purvata  and  others  for  ik 
enforcement  of  her  alleged  rights  to  ibr 
zemindary.  The  proceedings  in  her  last 
suit  are  set  forth  in  the  record  from  p.  16 
to  p.  48.  For  the  most  part  thej  have  no 
bearing  upon  any  of  the  questions  whica 
their  Lordships  have  now  to  determine: 
and  it  is  unnecessary  to  notice  any  of  then 
except  the  supplemental  rejoinder  .wbkh 
was  filed  by  Purvata  on  the  6th  of  Marcfe 
1846;  and  the  razeenamah  or  agreemem  (^ 
compromise  by  which  this  litigation  va:> 
terminated  on  the  26th  of  February  1847 
In  the  former  Purvata  asserted.  apparestlT 
for  the  first  time,  a  right  to  adopt  a  son  10 
her  husband  either  under  an  alleged  authoriif 
from  him,  in  the  event,  which  had  hap- 
pened, of  both  his  daughters  djnng  witboot 
issue,  or  under  the  more  general  power 
of  adoption  which  is  dispqted  in  these  v^ 
peals.  By  the  latter  Mootoo  Verayec.  w 
consideration  of  the  provision  made  for  hff 
foster  son  Sevasami,  declared  that  Purvaa 
might  thenceforward  enjoy  the  zcmindair 
for  ever;  and,  besides,  might  adopt  a  sob 
at  her  pleasure  as  specified  in  the  suppl^ 
mental  rejoinder. 

It  is  clear,  therefore,  that  whatever  ol»- 
scurity  and  confusion  there  may  be  in  tbc 
history  of  the  zemindary  and  its  managt- 
ment  between  the  death  of  Ramasami  in 
1830,  and  the  month  of  May  1847,  Pur\iu 
was,  at  the  last  mentioned  dale,  in  undisputed 
possession  as  zemindar  of  Ramnad. 

In   that    stale   of   things    she    made  tbc 
adoption  which  is  the  subject  of  the  pre«nt 
dispute.     On   the    19th   of   May    1847*  ^ 
gave  notice  to  the  Collector  of  her  intcnttw 
to  adopt  her  sister's  younger  son,  and  invitwi 
him  to  be  present  at  the  ceremony.    On  ibj 
24th  of  the  same  month,  she  formally  adopted 
the  respondent  Ramalinga.     It  is  admitted 
that  all  ihe   requisite  ceremonies  were  ^^, 
performed,  and  that  the  adoption  cannoi  be 
impeached    except    on    the  ground  of  "** 
insufficiency  of   her    power    to    make  00c 
The  Board  ^f  Retfenue,  by  an  order  dated 
the  10th  of  March  1849,  declared  that  ik 
adoption  was  invalid,  and  that,  on  the  deaifl 
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of  Pnrvata  the  zeroindary  woulfl  escheat  to 
Government.  On  the  23rd  of  July  1855, 
the  Madras  Government  set  ^ide  this 
order,  and  determined  to  recognize  the  adop- 
tion until  it  should  be  declared  invalid  by  a 
decree  of  a  Civil  Court.  But  on  the  29ih 
of  October  1855,  the  same  Government 
cancelled  its  former  order,  and  confirmed  the 
order  of  the  Board  of  Revenue  of  the  loth 
of  June  1849,  £^nd  caused  this  its  final  de- 
termination to  be  intimated  to  Purvata 
through  the  Collector,  by  a  letter  dated  the 
1 5th  of  November  1855. 

The  first  of  the  suits  out  of  which  these 
appeals  arise  (No.  3  of  1856)  was  instituted 
in  that  year  by  Kunjara,  claiming  as  the  last 
surviving  wife  of  Annasami,  and  her  daugh- 
ter^   Mangalaswari,    against    Purvata    alone. 
They  impeached  the  validity  of  the  adoption, 
insisted  that,  on   Purvata's   death,   Kunjara, 
as  the  next  in  succession,  would  be  entitled 
to  ihe  zemindary,  and  claimed  maintenance 
in  the  meantime.     Purvata,  by  her  answer, 
alleged  that  Kunjara  was  not  the  wife,  but  the 
concubine  of  Annasami,  and  could  have  no 
title  to  the  zemindary.    Various  persons  after- 
wards intervened  under  different  titles,  and 
were  all,  by  supplemental  plaint,  made  parties- 
defendants  to  this  suit.     But  none  of  them, 
except  the  respondent    Kamalinga  and  the 
Collector,  are  parties  to  these  appeals,  or 
have  any  interest  therein. 

The-  second  of  the  two  suits  ( Na  i  of 
i860)  was  brought  in  February  of  that  year 
by  the  respondent  Ramalinga,  who  had 
then  attained  his  majority,  against  Purvata 
and  the  Collector.  Against  the  latter  it 
sought  to  have  the  before-mentioned  order 
of  intimation  of  the  15th  of  November  1855 
set  aside  as  illegal ;  and  against  the  former 
It  prayed  that  immediate  possession  of  the 
.zemindary  might  be  adjudged  to  the  re- 
si>ondent  Ramalinga. 

The  second  suit  was  the  first  heard,  and 
by  his  decree,  dated  the  18th  March  1861, 
the  Civil  Judge  ordered  that  the  order 
of  the  Collector  of  the  15th  of  Novem- 
ber 1855,  and  his  orders  to  certain  subor- 
dinate officers  therein  referred  to,  should 
be  cancelled ;  and  that,  as  he  had  failed 
to  establish  any  right  to  the  estate, 
or  to  invalidate  the  acts  of  Purvata  in  re- 
spect to  it,  he  should  abstain  from  all  further 
interference;  and  that  Purvata,  subject  to 
the  provisions  of  Hindoo  law,  and  Section  8 
of  Regulation  XXV.  of  •1802,  jnight,  without 
the  previous  consent  of  the  Collector'  or 
of  any  other  aiuhority,  assign  and  transfer 


to  the  plaintiH^the  respondent  Ramalinga),  < 
or  whomsoever  she  might  think,  proper,  oy 
the  sale,  gift,  or  otherwise,  her  proprietary 
right  in  the  Ramnad  zemindary.  The 
decree  further  declared  that  it  was  to  be 
without  prejudice  to  the  Collector's  eight*  ' 
to  bring  a  regular  action  for  the  estate,  if  he 
conceived  that  the  Government  had  a 
superior  liile  to  the  party  in  possession,  but 
it  prohibited  him  from  summarily  seizing 
it  as  an  escheat  whilst  there  were  heirs. 

The  decree  made  by  the  same  Judge  in 
the  first  suit  bore  date  the  12th  of  April  1861. 
It  found  that  Kunjara  was  one  of  the  wives 
of  Annasami,  but  that,  as  such,  she  had  no 
right  to  succeed  to  the  estate  after  Purvata, 
being  only  her  step-mother,  and  therefore 
excluded  from  inheriting;  it  further  decreed 
that  the  zemindar  of  Ramnad  for  the  time  being 
should  pay  to  the  plaintiffs  (the  appellants 
Kunjara  and  her  daughter)  maintenance  at 
the  rale  of  400  rupees  per  mensem,  with  the 
arrears  of  such  maintenance  from  the  date  of 
the  institution  of  the  suit. 

Against  the  first  of  these  decrees  the  Col- 
lector, against  the  second  Kunjara  and  her 
daughter,  appealed  to  the  High  Court  of 
Madras ;  and  on  the  26th  March  1863,  that 
Court  made  an  order  on  both  appeals,  where- 
by it  directed  the  Civil  Judge  to  try  the 
following  issue:  "Was  the  adoption  made 
**  with  the  authority  of  Mootoo  Verayee, 
"  widow  of  Annasami,  or  with  that  of  any 
*•  others  of  the  kindred  of  the  late  zemindar 
''  Ramasami,  in  whose  behalf  the  said  adop- 
"tion  was  made?'"  It  further  gave  certain 
directions  as  to  the  evidence  to  be  produced 
on  the  trial  of  the  issue. 

This  issue  was  accordingly  tried  on  the 
ist  of  September  1863  ;  and  the  findings  of 
the  Civil  Judge  are  in  effect  that  the  consent 
of  Mootoo  Verayee,  and  of  all  the  then 
surviving  kindred  of  Ramasami,  had  been  , 
obtained  to  the  adoption.  Against  this 
finding  the  Collector,  as  well  as  Kunjara 
and  her  daughter,  again  appealed  to  the 
High  Court,  which,  on  the  7th  November 
1864,  after  two  hearings,  pronounced  an 
elaborate  judgment  in  favor  of  Purvata's«* 
right  to  adopt,  and  her  exercise  of  iu  in  the 
particular  case,  and  in  doing  so,  the  Coyrt 
came  to  the  following  conclusions  : — 

I.  That  the  widow  of  the  late  zemindar 
had  made  a  valid  adoption  ;  that  there  was 
no  doubt  that  it  was  made  with  the  assent 
of  the  majority  of  her  husband's  sapindas  ; 
and  that,  though  it  might  be  doubtful  whe- 
ther the  Civil  Judge  was  right,  there  were 
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n^t  sufficient  grounds  for  saying  that  he  was 
wrong  in  thinking  that  all  the  sapindas 
then  living  had  been  proved  to  have 
assented. 

•  a.^That  considering  the  extent  of  the 
property,  and  the  fact  that  she  was  the  last 
surviving  widow  of  the  zemindar  Annasami, 
Kunjara  was  entitled  to  a  more  liberal 
maintenance  than  that  awarded  by  the 
Civil  Judge ;  and  that  such  maintenance 
should  be  at  the  rate  of  10,000  rupees  per 
annum.  Subject  to  that  modification,  the 
decrees  below  were  affirmed,  and  the  ap- 
peals dismissed  without  costs. 

From  the  decrees  drawn  up  in  conformity 
with  the  judgment,  the  following  appeals 
have  been  presented,  viz.  : — 

I  St, — An  appeal  by  the  Collector,  im- 
peaching the  validity  of  the  adoption,  and 
also  objecting  to  so  much  of  the  decree  of 
-the  i8th  of  March  1861  as  declared  or  im- 
plied that  Purvata  had  power  to  alienate  or 
affect  the  zemindary  beyond  her  life-in- 
terest, 

2ndly, — An  appeal  by  Kunjara  and  her 
daughter,  also  impeaching  the  adoption, 
and  further  objecting  to  the  decree  of  the 
1 2th  of  April  1861,  in  so  far  as  it  declared 
that  Kunjara  had  no  right  of  succession  to 
the  zemindary. 

^rdly. — A  cross-appeal  by  Purvata  and 
Ramalinga,  objecting  to  the  maintenance 
awarded  by  the  High  Court  as  exorbitant, 
and  insisting  that  the  decree  of  the  Civil 
Judge  ought  not  to  have  been  varied  in  that 
respect. 

All  these  appeals  have  been  heard  together ; 
and  their  Lordships  have  now  to  dispose  of 
them. 

The  principal  contest  has  been  upon  the 
broad  and  general  question  whether,  by  the 
Hindoo  law  as  current  in  what  is  known  as 
the  Dravada  country  (wherein  Ramnad  is 
situate),  a.  widow  can  adopt  a  son  to  her 
husband  without  his  express  authority;  and, 
if  so,  by  whose  assent  that  defect  of  authority 
must  be  supplied  ? 

Th^r  Lordships  think  it  will  be  con- 
vgnient  to  consider  in  the  first  place  how  this 
question  really  stands  upon  the  authority  of 
Mr.  Colebrooke  and  Sir  Tho.i  as  Strange. 

Mr.  Colebrooke's  note  on  the  Miiakshara 
(Chap.  L,  Sec.  11,  Art.  9),  which  has  been 
much  discussed,  clearly  involves  three  pro- 
positions :  I,  that  the  widow's  power  to 
receive  a  son  in  adoption,  subject  to  some 


conditions,  is  now  admitted  bv  all  ihr 
Schools  of  Hindoo  Law  except  that  of 
Mithila;  «2,  that  the  Bengal  (or  Gaunt 
School  insists  that  the  widow  mast  have 
the  formal  permission  of  her  husband  in  hb 
lifetime;  3,  that  some  at  least  of  the  other 
Schools  admit  the  adoption  to  be  valid,  H 
made  by  the  widow  with  the  assent  of  her 
husband's  kindred.  The  two  first  proposi- 
tions are  admitted;  but  it  has  been  argued 
for  the  appellants  that,  on  the  true  cod* 
struction  of  this  note,  Mr.  Colebrooke's 
authority  for  the  last  proposition  is  limited 
to  the  Mahratta  School,  in  which  the  treati^ 
called  the  Mayukha  is  the  predominant 
authority.  Balambhatta,  however,  whom 
he  cites  as  an  authority  for  a  power  of  adop- 
tion in  the  widow  wider  even  than  that 
expressed  in  the  third  proposition*  was 
a  commentator  of  the  Benares  School. 
And  the  several  notes  of  Mr.  Colebrooke, 
at  pp.  92,  96,  and  115  of  the  2nd  volume 
of  Strange 's  Hindoo  Law,  seem  to  their 
Lordsliips  to  show  conclusively  that  he 
considered  the  doctrine  embodied  id  the 
third  proposition  to  be  common  **to  the 
"  followers  of  the  Mitakshara  in  the  Benares 
"as  well  as  in  the  Mahratta  School,"  and  as 
such  to  be  receivable  as  the  law  current  in  the 
Zillah  Vizagapatam,  which  lies  within  the 
northern  or  Andra  division  of  the  Dravada 
country. 

Again,  Sir  Thomas  Strange*.s  statemenz 
of  the  Law  in  his  work,  Vol.  L,  p  79,  is  clear 
and  unambiguous.  He  says :  *'  Equally 
loose  is  the  reason  alleged  against  adoption  bj 
a  widow,  since  the  assent  of  the  husband 
may  be  given  to  take  effect,  like  a  will, 
after  his  death  ;  and  according  to  the  doctrine 
of  the  Benares  and  Mahratta  Schools,  pre- 
vailing in  the  Peninsula,  it  may  be  supplied 
by  that  of  his  kindred,  her  natural  guard- 
ians ;  but  it  is  otherwise  by  the  law  that* 
governs  the  Bengal  provinces." 

Their  Txirdships  entertain  no  doubt  that 
the  term  "the  Peninsula,"  as  used  here 
and  in  other  i)assages  by  the  same  author,  de- 
notes that  part  of  India  which  is  south 
of  the  line  drawn  from  Ganjam  to  the 
Gulf  of  Cambay,  and  includes  the  whole  ol 
the  Dravada  district.  The  learned  Counsel 
for  the  appellants,  however,  appeal  from 
Sir  Thomas  Strange  as  a  text-writer,  to  Sir, 
I'homas  Strange  as  a  Judge,  and  cite  his 
dictum  in  Pillai  vs.  Piliai  {2  Sirange's  Xoies 
of  Cases,  p.  1^3),  as  Apposed  to  this  passage. 
In  that  case.  Sir  Thomas  Strange,  after  citinfi; 
the  text  of  \'asish'ta,  Says  :   "  Hence  it  may 
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t>e  inferred  what  appears  confirg;ied  by  opi- 
nions of  living  Hindoo  lawyers,  and  by  every 
ca.se  of  the  kind  we  are  acquainted  with,  that 
the  consent  of  the  husband  is  indispensable 
to     adoption    into    his    family."     But    this 
passage  does  not  alter  the  vie^v  which  their 
Lordships  have  already  expressed  as  to  the 
effect  of  the  matured  authority  of  Sir  Thomas 
Strange.      The      precise      question      which 
is  now  under  consideration  was  not  in  issue 
in  that  case,  where  there  was  a  written  au- 
thority  from   the   husband,  and   where    the 
real    issue    was   whether   the   widow    could 
adopt  a  boy  not  designated  in  that  written 
authority.     Again,  the  case  was  decided   in 
1801,  at  a  time  when  the  ancient  authorities 
of  Hindoo  Law  were  far  less  accessible  to  an 
European  Judge  than  they  have  since  be- 
come.    And  Sir  Thomas  Strange,  in  his  work 
composed  twenty  years  later,   says   of  this 
very   case  of  Pillai    vs.    Pillai,   that    it    was 
discussed      on      comparatively      imperfect 
materials ;  that  the  public  was  not  then  pos- 
sessed  of   the    extensive    information    con- 
tained in  Mr.  Colebrooke's  translation  of  the 
Law   of   Inheritance,   and   the   treatises    on 
adoption  since  translated  by  Mr.  Sutherland, 
to  say  nothing  of  the  MSS.   materials  that 
came  subsequently  to  his  own  hands,  and 
which    had    contributed    largely    to    every 
chapter  of  his'  work.   There  can,  therefore, 
be  no  doubt  but  that  the  passage  in  his  book 
contains  the  matured  opinion  of  Sir  Thomas 
Strange,  and  that  it  must  be  treated  as  an 
authoritative    declaration     of    that    opinion 
controlling  his  dictum  in  Pillai  vs.  Pillai. 

Havina:  thus  ascertained  what  was  the 
opinion  of  two  of  the  highest  European 
authorities  upon  this  question  of  the  Hindoo 
Law  current  in  the  south  of  India,  their 
Lordships  have  next  to  consider  whether  any 
sufficient  reason  has  been  assigned  for  treat- 
ing that  opinion  as  unfounded. 

-  The  remoter  sources  of  the  Hindoo  Law 
arc  common  to  all  the  different  Schools. 
The  process  by  which  those  Schools  have 
been  developed  seems  to  have  been  of  this 
kind.  Works  universally  or  very  generally 
received  became  the  subject  of  subsequent 
commentaries.  The  commentator  put  his 
own  gloss  on  the  ancient  text;  and  his 
authority  having  been  received  in  one  and 
rejected  in  another  part  of  India,  Schools 
with  conflicting  doctrines  arose.  Thus,  the 
Mitakshara,  which  .is  universally  accepted 
by  all  the  Schools  except  that  of  Bengal  as 
of  the  highest  authority,  aad  ■  which  in 
Bengal  is  received  also  as  of  high  authority 
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yielding  only  to  the  Dayabhaga  in  those 
points  where  they  differ,  was  a  commenta^^ 
on  the  Institutes  of  Yajnavalkya;  and  the 
Dayabhaga,  which,  wherever  it  differs 
from  the  Mitakshara,  prevails  in  Bengal, 
and  is  the  foundation  of  the  principal 
divergences  between  that  and  the  ^her* 
Schools,  equally  admits  and  relies  on  the 
authority  of  Yajnavalkya,  In  like  manner, 
there  are  glos>es  and  commentaries  upon 
the  Mitakshara,  which  are  received  by  some 
of  the  Schools  that  acknowledge  the  su- 
preme authority  of  that  treatise,  but  are  not 
received  by  all.  This  very  point  of  the 
widow's  right  to  adopt  is  an  instance  of 
the  process  in  question.  All  the  Schools 
accept  as  authoritative  the  text  of 
Vasish'ta,  which  says:  "Nor  let  a  wo- 
man give  or  accept  a  son  unless  with 
the  assent  of  her  Icrd."  But  the  Mithila 
School  apparently  takes  this  to  mean  that 
the  assent  of  the  husband  must  be  given  at 
the  time  of  the  adoption,  and,  therefore,  that 
a  widow  cannot  receive  a  son  in  adoption, 
according  to  the  Dattaka  form,  at  all.  The 
Bengal  School  interprets  the  text  as  requir- 
ing an  express  permission  given  by  the  hus- 
band in  his  lifetime,  but  capable  of  taking 
effect  after  his  death;  whilst  the  Mayukha 
and  Koustubha  treatises,  which  govern  the 
Mahraita  School,  explain  the  text  away  by 
saying  that  it  applies  only  to  an  adoption 
made  in  the  husband's  lifetime,  and  is  not 
to  be  taken  to  restrict  the  widow's  power 
to  do  that  which  the  general  law  prescribes 
as  beneficial- to  her  husband's  soul.  Thus, 
upon  a  careful  review  of  all  these  writers,  it 
appears  that  the  difference  relates  rather  to 
what  shall  be  takei)  to  constitute,  in  cases  of 
necessity,  evidence  of  authority  from  the 
husband,  than  to  the  authority  to  adopt  being 
independent  of  the  husband. 

The  duty,  therefore,  of  an  European  | 
Judge  who  is  under  the  obligation  to 
administer  Hindoo  Law  is  not  so  much  to 
inquire  whether  a  disputed  doctrine  is  fairly 
deducible  from  the  earliest  authorities,  as  to] 
ascertain  whether  it  has  been  received  by  the 
particular  School  which  governs  the  district 
with  which  he  has  to  deal,  and  has  there 
been  sanctioned  by  usage.  For,  undtr  the 
Hindoo  system  of  law,  clear  proof  of  usage 
will  outweigh  the  written  text  of  the  law. 
The  respondent  Ramalinga  insists  that,  tried 
by  either  test,  the  proposition  for  which  he 
contends  will  be  found  to  be  correct. 

The  industry  and  research  of  the  Counsel 
m  the  Courts  below  have  brought  together 
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a  caiena  of  texts,  of  which  many  have  been 
*  lalken  from  works  little  known  and  of  doubt- 
ful authority.  Their  Lordships  concur  with 
the  Judges  of  the  High  Court  in  declining 
to  allow  any  weight  to  these.  But  the  high- 
•  west  European  authorities.  Mr.  Colebrooke, 
Sir  Thomas  Strange,  and  Sir  William  Mac- 
naghten,  all  concur  in  treating  as  works 
of  unquestionable  authority  in  the  south  of 
India  the  Mitakshara,  the  Smriti  Chanlrika. 
and  the  Madhavyam,  the  two  latter  being, 
as  it  were,  'the  peculiar -treatises  of  the 
Southern  or  Dravada  School.  Again,  of  the 
Dattaka  Mimansa  of  Nanda  Pandiia,  and  the 
Dattaka  Chandrika,  two  treatises  on  the 
particular  subject  of  adoption,  Sir  William 
Macnaghten  says  that  they  are  respected  all 
over  India;  but  that,  when  they  differ,  the 
doctrine  of  the  latter  is  adhered  to  in  Bengal 
and  by  the  Southern  Jurists,  while  the  for- 
mer is  held  to  be  the  infallible  guide  in  the 
Provinces  of  Mithila  and  Benares.  The 
Dattaka  Mimansa,  by  the  author  of  the  Mad- 
havyam, is  also  recognized  as  of  high 
authority  in  the  south  of  India  by  Mr.  Ellis 
in  his  note  at  page  168  of  the  and  volume  of 
Strange. 

Of  these  treatises,  the  Mitakshara  is  silent 
on    the    point    in    question.     The    Dattaka 
Mimansa  of  Nanda  Pandita  (Sec.   i,  Articles 
15  to  18,  and  Articles  27  and  28)  is  opposed 
to  the  respondent's  view  of  it ;  but  it  seems 
equally  opposed  to  an  adoption  by  a  widow 
under     any    circumstances.     The     Dattaka 
Chandrika  (Sec.  i,  Articles  31  and  32)  allows 
a  widow  to  give  a  son  in  adoption  where  her 
husband  has  not  forbidden  her  to  do  so,  im- 
plying his  assent  from  the  absence  of  prohi- 
bition.    The  Smriti  Chandrika  also  permits 
a  mother  to  give  her  son  if  she  be  authorized 
^       to  do  so  by  an  independent  male.     And  it  is 
argued  that,  what  these  two  last  authorities 
lay  down  concerning  a  widow's  right  to  give, 
must,  by  parity  of  reasoning,  be  taken  to  be 
laid  down  concerning  her  right  to  receive  a 
son  in  adoption.     The  Madhavyam  (if  that 
term  is  confined  to  the  Parasara  Madhaviya, 
and  does  not  embrace  all  the  works  of  Vidya 
Narainsamy)  seems  also  to  contain  no  direct 
•  determination  of  the  point  in  question  ;  but 
the  Qattaka  Mimansa  of  that  author  clearly 
and  explicitly  declares  the  right  of  the  widow 
to  adopt  with  the  authority  of  her  father-in- 
law,  and  whatever  other  kinsmen  of  her  hus- 
band may  be  comprehended   under  the  e/ 
ccviera.     It  cannot,   therefore,   be  said  that 
the  proposition  laid  down  by  Mr.  Colebrooke, 
and  adopted  by  Sir  Thomas  Strange,  is  not 
supported  by  at  least  one  of  the  original 


treatises  of  undoubted  authority  in  Dravada. 
The  Dattaka  Mimansa  of  Sri  Kama  Pandita. 
who  is  stated  by  the  Judges  of  the  Htgk 
Court  to  Ite  an  authority  very  generally  cited 
in  the  south  of  India,  also  confirms  the  pro- 
position. 

Their  Ix)rdships  have  excluded  from  their 
consideration  of  what  is  the  positive  law  of 
Dravada  the  peculiarly  Mahratta  treatises 
(the  Mayukha  and  Koastubha),  and  abo 
the  Viramitrodaya,  which  is  a  treatise  of 
especial  authority  at  Benares.  It  most 
however,  be  admitted  that  the  fact  of  the 
reception  of  the  doctrine  in  question  by 
Schools  so  closely  allied  to  that  of  Dravada 
is  in  favor  of  the  hypothesis  that  it  also 
obtains  in  the  latter,  and  strengthens  the 
authorities  which  directly  support  that 
hypothesis. 

The  evidence  that  the  doctrine  for  which 
the  respondents  contend  has  been  sane- 
tioned  by  usage  in  the  south  of  India,  con- 
sists partly  of  the  opinions  of  pundits,  partly 
of  decided  cases.  Their  Lordships  cannot 
but  think  that  the  former  have  been  too 
summarily  dealt  with  by  the  Judges  of  the 
High  Court.  These  opinions,  at  one  time 
enjoined  to  be  followed,  and  long  directed 
to  be  taken  by  the  Courts,  were  official,  and 
could  not  be  shaken  w^ithout  weakening  the 
foundation  of  much  that  is  now  received  as 
the  Hindoo  Law  in  various  parts  of  British 
India.  Upon  such  materials,  the  earlier 
works  of  European  writers  on  the  Hindoo 
Law,  and  the  earlier  decisions  of  our  Coacts, 
were  mainly  founded.  The  opinion  of  '* 
pundit,  which  is  found  to  be  in  conflict 
with  the  translated  works  of  authority,  may 
reasonably  be  rejected ;  but  those  which  axe 
consistent  with  such  works  should  be  accept- 
ed as  evidence  that  the  doctrine  which  they 
embody  has  not  become  obsolete,  but  is  still 
received  as  part  of  the  customary  law  of  the* 
country.  A  considerable  body  of  these  fut- 
wahs,  or  opinions,  is  collected  in  the  third  part 
of  what  has  been  called  throughout  the  argu- 
ment in  this  case  ^'the  green  book."  It  is 
not  necessary  to  consider  whether  they  can 
all  of  them  be  supported  to  the  full  extent 
of  what  they  affirm.  But  they  show  a  con* 
siderable  concurrence  of  opinion  to  the  effect 
that,  where  the  authority  of  her  husband  is 
wanting,  a  widow  may  adopt  a  son  with 
the  assent  of  his  kindred  in  the  Dravada 
country. 

The  decided  casts,  exclusive  of  those  In 
the  Bombay  Presidency,  which  may  be  takes 
to  be  governed  by  the  Mayukha,  are  ceitainlj 
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not  manr.    But  there  is  at  least  th'e  case  G, 
decided  by  the  late  Sadder  Court  of  Madras, 
and  there  are  the  French  cases,  wt^cfi  ought 
not,  their  Lordships  think,  to  be  wholly  dis- 
regarded as  recognitions  of  the  law  prevail- 
ing in  the  south  of  India.     They  are  to  be 
relied  on  in  this  case  as  affording  evidence 
of  a  long-continued  series  of  opinions  offici- 
ally   given   and   judicially   received,    which 
were  adopted  as  the  grounds  of  decision, 
show'mg  a  continued  and  recognized  existence 
of  a  doctrine  which  suffices  to  remove  from 
the  opinions  of  the  pandits  in  this  case  every 
suspicion  of  being  opinions  given  to  support 
the  interests  or  judgments  of  others.   Against ; 
these    authorities   the    appellants    have    in- 
voked that  of  the  case  in  2  Knapp,  p.  203. 
Bat  what  was,  in  fact,  decided  by  the  very 
guarded    judgment    delivercvl    by    the    late 
I^rd   Wensleydale  in  that   case }     It    was 
that,  according  to  the  native  text-writers — 
including  probably  Vasishta,  certainly  includ- 
ing the  Dattaka  Mimansa  of  Nanda  Pandita 
— the  authority  of  the  husband  was  a  requi- 
site to  a  valid  atlopiion ;  that  the  strictness  of 
the  law  had  been  in  many  districts,  and  par- 
ticularly in  the  Mahratia  States,  relaxed  or 
modified  by  local  usage,  but  that  it  had  not 
been  established  to  their  Lordships'  satisfac- 
tion that  that  relaxation    had   extended   to 
the  particular  district  of  Etawah,  in  Upper 
India.    Disclaiming,  therefore,  the  intention 
to  decide  what  was  the  law  in  other  parts  of 
India,  their  Lordships  held  that  they  could 
not  say  that  the  law  in  that  district  did  not 
require  the  direction  of  the  husband  in  order 
to  the  validity  of  an  adoption,  which  it  was 
necessary  for  them  to  do  in  order  to  reverse 
the  judgment  of  the  Court  below.     It  is  clear 
that  that  decision  was  not  intended  to  govern, 
and  cannot  be  taken  to  govern,  a  case  aris- 
ing in  the  south  of  India. 
•    Upon  the  whole,    then,   their    Lordships 
are  of  opinion  that  there  is  enough  of  posi- 
tive  authority    to    warrant    the    proposition 
that,  according  to  the  law  prevalent  in  the 
Dravada   country,   and   particularly   in   that 
part  of  it  wherein  this   Ramnad  zemindary 
is  situate,  a  Hindoo  widow,  not  having  her 
husband's  permission,  may,  if  duly  author- 
ized by  his  kindred,  adopt  a  son  to  him. 
And  they  think  that  that  positive  authority 
affords  a  foundation  for  the  doctrine  safer 
than  any  built  upon  speculations  touching 
the  natural  development  of  the  Hindoo  law, 
or  upon  analogies,  real  or  supposed,  between 
adoptions   according   tc^  the  IJattaka  form, 
and   the  obsolete  practice  with  which  that 
:orm  of  adoption  co-existed,  raising  up  issue 
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to  the  deceased  husband  by  carnal  int^-  •* 
course  with  the  widow.  It  mav  be  admitted 
that  the  arguments  founded  on  this  supposed 
analogy  are  in  some  measure  confirmed  by 
passages  in  several  of  the  ancient  treatises 
above  referred  to,  and  in  particular  by»tbe* 
Dattaka  Mimansa  of  Vidya  Narainsamy,  the 
author  of  the  Madhavyam ;  but  as  a  ground 
for  judicial  decision,  these  speculations  are 
inadmissible,  though,  as  explanatory  argu- 
ments to  account  for  an  actual  practice,  ihey 
may  be  deserving  of  attention. 

It  must,   however,   be  admitted  that  the 
doctrine  is  stated  in  the  old  treatises,  and 
even  by  Mr.  Colebrooke,  with  a  degree  of' 
vagueness  that  may  occasion    considerable 
difficulties,  and  inconveniences  in  its  practi- 
cal application.    The  question  who  are  the 
kinsmen  whose  assent  will  supply  the  want 
of  positive  authority  from  the  deceased  hus- 
band is  the  first  to  suggest  itself.     Where 
the  husband's  family  is  in  the  normal  condj* 
lion  of  a  Hindoo  family — /.  e.j  undivided — 
that  qu'istion  is  of  comparatively  easy  solu-" 
tion.     In  such  a  case  the  widow,  under  the 
law  of  all  the  Schools  which  admit  this  de-. 
puted  power  of  adoption,  takes  no  interest  in 
her  husband's  share  of  the  joint  estate,  except 
a  right  to   maintenance.     And   though  the 
father  of  the  husband,  if  alive,  might,  as  the 
head  of  the  family  and  the  natural  guardian 
of    the  widow,   be  competent  by  his  sole 
assent  to  authorize  an  adoption  by  her,  yet, 
if  there  be  no  father^  the  consent  of.  all  the 
brothers,  who,  in  default  of  adoption,  would 
take  the  husband's  share,  would  probably  be 
required,  since  it  would  be  unjust  to  allow 
the  widow  to  defeat  their  interest  by  intro- 
ducing a  new  co-parcener  against  their  will. 
Where,  however,  as  in  the  present  case,  the 
widow  has  taken  by  inheritance  the  separate        • 
estate  of  her  husband,  there  is  greater  dtffi: 
culty  in  laying  down  a  rule.     The  power  to 
adopt  when  not  actually  given  by  the  husband     • 
can  only  be  exercised  when  a  foundation  for 
it  is  laid  in  the  otherwise  neglected  observ- 
ance   of   religious   duty,   as   understood   by 
Hindoos.    Their  Lordships  do  not  think  there 
is  any  ground  for  saying  that  the  consent  of 
every  kinsman,  however  remote,  is  essential.    '* 
The  assent  of  kinsmen  seems  to  be  requited  by 
reason  6f  the  presumed  incapacity  of  women 
for  independence,  rather  than  the  necessity 
of  procuring  the  consent  of  all  those  whose 
possi^>h   and    reversionary  interest    in    the 
esta.e  would  be  defeated  by  the  adoption. 
In  such  a  case,  therefore,  their  Lordships 
think   that   the    consent    of    the    father-in- 
law,  to  whom  the  law  points  as  the  natural 
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guardian  and  *' venerable  protector"  of  the!  natural  £ather«and  grandfather.    There  is  no 
wfHow,  would  be  sufficient.    It  is  not  easy  to    ground  for  saying  that  this,  the  legal  coDse- 
lay  down  an  inilexible  rule  for  the  case  in    quence  of  the  successive  adoptions,  was  effect- 
which    no    father-in-law    is    in    existence.' 
Every  such  case  roust  depend  upon  the  cir- 
«cumjtances  of  the  family.    All  that  can  be 
said  is,  that  there  should  be  such  evidence  of 
the  assent  of  kinsmen  as  sufllces  to  show 
that  the  act  is  done  by  the  widow  in  the  pro- 


lii.  I 


ed  by  the  assumption  of  the  name  of  Satoopaii, 
the  familv-name  of  the  ancient  zemiDdare 
Ramnad  and  of  Mangalaswari,  the  graniee  of 
the  zemindary.  It  is  to  be  observed,  howeier. 
that  this  line  affords  none  but  very  remote 
kinsmen,  if  their  relationship  to  Ramasami  be 


per  and  bond  fide  performance  of  a  religious  !  calculated  on  the  principle  just  stated.  The 
duty,  and  neither  capriciously  nor  from  a  I  nearest  of  them,  Motoosamy,  would  on  tlui 
corrupt  motive.  In  this  case  no  issue  raises  '  principle  stand  in  a  degree  of  relationship  to 
the  question  that  the  consents  were  purchas-  \  Ramasami,  which,  according  to  the  rule  of 
ed,  and  not  bond  fide  obtained.  The  rights  the  Mitakshara  (Chap.  2,  Sec.  5,  Art.  6),  wooM 
of  an  adopted  son  are  not  prejudiced  by  any  ;  exclude  him  from  the  category  of  sapindas. 
unauthorized  alienation  by  the  widow  which  and  place  him  in  that  of  Samanodakas,  a' 
precedes  the  adoption  which  she  makes ;  and  '  those  connected  only  by  a  libation  of  water 
though  gifts  improperly  made  to  procure  and  a  common  family-name.  He  was,  hen- 
assent  might  be  powerful  evidence  to  show  ever,  the  natural  brother  of  Aimasami,  and 
no  adoption  needed,  they  do  not  in  them- ,  that  circumstance  might  strengthen  his  title  to 
selves  go  to  the  root  of  the  legality  of  an  1  be  considered,  in  the  absence  of  nearer  coo- 
adoption.  I  nections,  the  natural  male  protector  of 
Again,  it  appears  to  their  Lordships  that,  ;  ^^^^^ami's  widow.  Again,  the  person  irbo 
inasmuch  as  the  authorities  in  favour  of  the  :  [^*">'  ^^^^  ^^^  ^"^c«.  ^^  protector,  and  that 
widow's  poTCr  to  adopt  with  the  assent  of  |  ^7  the  express  appomtment  of  Ramasami, 
her  husband's  kinsmen  proceed  in  a  great !  was,  up  to  the  time  of  her  quarrel  with  her 
measure  upon  the  assumption  that  his  assent    daughter-in-law,  Mootoo  V  erayee.     Nor  is  it 


to  this  meritorious  act  is    to    be    implied 
wherever  he  has  not  forbidden  it,  so  the  power 


by  any  means  unusual  in  a  Hindoo  family  10 
find  the  mother-in-law  occupying  a  position 


cannot  be  inferred  when  a  prohibition  by  the  \  of  considerable  power  and  importance.  More- 
husband  either  has  been  directly  expressed   o^^*"'  she  was  unquestionably  the  heir  to  ihe 
by  him,  or  can  be  reasonably  deduced  from    Property  next  in  succession  to  Parvau.  after 
his  disposition  of  his  property,  or  the  exist-    ^^^^"^^^  of  Ramasami  s  descendants.  It,  there- 
ence  of  a  direct  line  competent  to  the  full  i  ff"^f'  appears^to  their  Lordships  lha\|^n^ 
performani  """"        ------  *  -- 

other 

afford  no  ^ ^. , 

the  ground  of  religious  obligation  to  adopt  a  ^^  ^ave  assented,  was  sufficient  to  legiiimaie 
son  in  order  to  complete  or  fulfil  defective  ^^^  adoption,  even  if  the  evidence  has  failed 
religious  rites.  ^0  prove  the  consent  of  the  yet  remoter  kins- 

'  man  Ramraiah  Taver 
Their  Lordships  having  thus  stated  the  \      i^  ^as  been  argued,'  however,  that,  even  if 
conclusions  to  which  they  have  come  upon  the    this  adoption  would  have  been  regular  had 
general  question  of  law  involved  in  these  ;  Ramasami  died  childless  and  intesUte,  hi« 

Et  "V""!!  T^  k'"''*^'''  ^^?^^'''  \^^"l^^  urzee  relating  to  the  management  and  descen: 
Court  of  Madras  has  correctly  applied  that  '  ^f  j^e  zemindary  contains  an  indication  of 
law  to  the  facts  of  the  present  case,  j^is  intention  thi  his  daughters  and  their 

They  are  of  opinion  that  both  the  Courts  •  descendants  should  be  his  successors  and 
below  were  right  in  holding  that  the  col- !  representatives,  which  ought  to  be  taken  to 
lateral  kinsmen  of  Ramasami  were  to  be  found  imply  a  virtual  prohibition  of  the  act  of 
in  the  Taver  family,  of  which  the  printed  adoption  by  his  widow.  Their  Lofd«hifi« 
pedigree  forma  part  of  the  record.  Accord-  .  cannot  accede  to  this  argument.  Ramasami, 
ing  to  Hindoo  law,  Ramasami  was  the  son,  no  doubt,  intended  to  be  represented  by  hii 
though  by  adoption,  of  Annasami ;  and  he  daughter's  line,  should  that  line  conlinoc. 
agii.i  was  the  son,  though  by  adoption,  of  But  he  made  no  express  provision  for  it« 
the  first  Ramasami,  who  was  a  Taver ;  and  failure,  and  the  same  reasons  which  jnstifj 
the  heirs  of  Ramasao)],  in  the  absence  of  a  presumption  of  authority  to  adopt  In  the 
descendants,  were  traceable  j)|iwards  through  absence  of  express  permission  are  powcffal 
these  two  persons,  as  if  they  had  been  his  '  to  exclude  a  presumptive  prohibition  to  adopt 
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on  a'  new  and  unforeseen  occaslbn  the  religi- 
ons duty  arises.  His  widow  has  not 
claimed  a  power  to  adopt,  except  on  the 
happening  of  the  contingency  for  which  her 
husband  omitted  to  provide.  And  her  power 
so  limited,  not  having  been  qualified  by  his 
disposition,  must  be  determined  by  the 
general  law. 

Another  argument  for  the  appellants  was 
founded  on  the  attempted  adoption  of  a  son, 
Annasami,  by  Doraraja.  That  person  is 
not  a  party  to  either  of  these  suits ;  he  has 
not  impeached  the  adoption  of  the  respond- 
ent Ramalinga;  he  has,  on  the  contrar}*, 
supported  it  as  a  witness.  Nothing  decided 
by  the  decrees  under  appeal  can  prejudice  his 
rights,  if  he  has  any,  under  an  adoption  which 
the  Revenue  Authorities  at  the  date  of  it  seem 
to  have  treated  as  illegal.  Their  Lordships 
have  not  before  them  the  necessary  materials 
for  determining  whether  that  adoption  was, 
in  fact,  valid  or  invalid  ;  or  whether,  if  valid, 
It  would  have  any,  and  what,  effect  on  the 
title  of  the  respondent  Ramalinga.  In  that 
slate  of  things  neither  of  the  present  ap- 
pellants can  be  allowed  to  insist  on  this 
supposed  jus  iertii  as  an  objection  to  the 
decrees  which  ihey  impeach. 

Their  Lordships  have,  therefore,  come  to 
the  conclusion  that  these  decrees  and  the 
judgment  on  which  they  proceed  are  sub* 
stantially  right  Jn  so  far  as  they  affirm,  as 
between  the  parties  to  this  litigation,  the 
validity  of  the  adoption  by  Purvata  of  the 
respondent  Ramalinga. 

They  also  think  that  there  is  no  founda- 
tion for  the  other  and  minor  objection  taken 
by  the  Collector  to  the  decree  of  the  i8th 
of  March  1861,  on  the  ground  that  it  asserts 
a  power  in  Purvata  to  alienate  or  affect  the 
zemindary  beyond  her  life  interest.  Her 
power  of  alienation  is  expressly  stated  to  be 
**  subject  to  the  provisions  of  Hindoo  law; " 
and  the  only  object  of  that  part  of  the  decree 
was  to  affirm  her  right  to  exercise  that  power 
within  the  limits  prescribed  by  the  Hindoo 
law,  free  from  the  control  of  the  Govern- 
ment or  its  Revenue  officers. 

Their  Lordships  are  further  of  opinion 
that  there  are  no  grounds  for  impeaching 
the  decree  of  the  12th  of  April  1861,  in  so 
far  as  it  found  that  the  appellant  Kunjara 
stood  in  the  relation  only  of  step-mother  to 
Ramasamt,  and  therefore  could  have  no  right 
to  inherit  his  estate.  '9hey  think  that  this 
conclusion  is  supported  by  the  document  No. 
36,  which  expressly  states  that  Ramasami 


was  adopted    by    Annasami    and    Mootjo 
Verayee  unanimously. 

Upon  the  cross-appeal  their  Lordships 
have  only  to  observe  that  the  quantum  of 
maintenance  is  a  question  with  the  Courts 
of  India,  having  local  knowledge,  and  bleing^ 
conversant  with  the  habits  of  native  families 
are  peculiarly  competent  to  deal;  and  thait 
strong  grounds  should  be  shown  to  justify 
any  interference  by  this  Committee  with 
their  discretion  in  that  matter.  And  their 
Lordships  see  no  reason  for  questioning  the 
soundness  of  the  discretion  exercised  by 
the  High  Court  of  Madras  in  the  present 
case. 

Being,  therefore,  of  opinion  that  the  decrees 
under  appeal  are  correct,  and  ought  to  be 
affirmed,  their  Lordships  will  humbly  recom« 
mend  to  Her  Majesty  that  the  two  appeals 
and  the  cross-appeal  be  each  dismissed 
with  costs. 


The  2olh  December  1867. 

Present : 

Sir  James  W.  Colvile*  Sir  Edward  Vaughan 
Williams,  Lord  Justice  Rolt,  and  Sir  Law* 
rence  Peel. 

Alienatiofl— Succession  —  Mahomedan    law  — 
Deed  of  gift— Act  of  State— Procedure. 

On  Appeal  from  the  Judicial  Commissioner 

of  Oude, 
Nawab  Umjad  Ally  Khan 
versus 

Mohumdee  Begum  and  another. 

Where  a  Mahomedan  transferred  certain  property 
(Company's  paper)  to  his  son,  reserving^  the  interest  to 
himself  for  life,  the  object  of  the  disposition  being  to 
l[ive  the  son  a  larger  share  of  the  father's  property 
than  would  come  to  him  by  succession  ab  intestato: 

Hbld  that  the  transaction  could  not  be  impeached 
on  moral  grounds,  as  a  design  to  alter  the  disposition  of 
property  so  as  to  defeat  a  succession  by  an  alienation 
which  tne  law  allows  is  simply  a  design  to  conform  to 
the  law  while  working  out  an  unforbidden  object. 

Hbld  that  the  intention  of  the  parties  did  not  violate 
any  provision  of  the  Hedaya,  and  the  transfer  was  com- 
plete and  the  gift  valid. 

To  question  an  act  of  State,  directly^  or  indirectly  in 
the  contention,  must  be  raised  on  a  suit  duly  constituW 
edy  to  which  the  Government  must  be  made  a  party. 

This  is  an  appeal  under  an  order  made  on 
a  special  application  to  Her  Majesty,  for 
leave  to  appeal  against  so  much  of  the  decree 
of  Mr.  George  Campbell,  made  by  him  when 
Judicial  Commissioner  of  Oude,  as  reverses  or 
varies  a  decree  of  Mr.  Fraser,  the   Civil 
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«  Judge  of  Lucknow,  in  favor  of  this  appeU 
l^t.  The  suit  in  which  Mr.  Fraser's 
decree'  was  made  was  brought  by  the 
respondents  Mohunadee  Hegum  and  Nawab 
Begum,  as  daughters  and  co-heirs  of  the 
•dec^sed  Nawab,  against  the  appellant  as 
the  son  and  the  administrator  of  his  father's 
estate  under  Act  XXVII.  of  i860,  against 
the  widow  of  their  father,  and  two  sisters  of 
plaintiffs,  also  co-heirs  ;  and,  lastly,  against 
certain  other  persons  described  as  nominal 
defendants  whom  it  is  unnecessary  here  to 
name  or  further  to  describe. 

The  suit  was  in  the  nature  of  an  ad- 
ministration-suit ;  it  sought  a  discover)'  of  a 
portion  of  the  assets  alleged  to  be  withheld, 
and  an  account  and  a  division  of  the  assets 
amongst  the  heirs  according  to  the  Mahome- 
dan  Law.  The  deceased  and  his  family 
were  Mahomedans,  and  followers  of  the 
•*  Sheah  "  School.  The  widow  of  the  deceas- 
ed instituted  also  a  distinct  and  separate  suit 
against  the  heirs,  claiming  her  dower  accord- 
ing to  a  settlement  of  it  upon  her  by  her 
husband,  and  claiming,  in  addition  to  it,  a 
large  sum  of  money  by  gift  from  her  hus- 
band during  his  lifetime.  Her  share  toone- 
eii^hth  of  the  clear  assets  seems  not  to  have 
been  disputed.  The  appellant  claimed  a 
large  portion  of  the  property,  consisting  of 
promissory  notes  of  the  Government,  com-s 
monly  called  Company's  paper,  amounting 
to  7'35'300  rupees,  as  his  property  by  gift 
from  his  father  in  the  lifetime  of  the  latter, 
the  validity  of  which  gift  was  disputed  by  the 
respondents,  the  plaintiffs  in  the  suit,  as 
well  as  by  the  widow,  a  co-defendant. 

iVIr.  Fraser's  decree  established  this  gift 
in  favor  of  the  appellant.  The  decree  of 
Mr,  Campbell  reversed  that  portion  of  Mr. 
Fraser's  decree,  and  declared  the  gift  invalid 
according  to  Mahomedan  Law.  The  appel- 
lant claimed  also  against  the  co-heirs,  the  im- 

.  moveable  property  described  in  the  suit.  Of 
this  a  large  portion  was  situate  in  Oude,  and 
was  claimed  by  him  under  a  firman  from  the 
Government  of  India  granting  it  to  him  ex- 
clusively as  property  which  had  been  declared 
forfeited,  and  to  be  the  property  of  the  State 

•  by  Lord  Canning's  proclamation  on  the  sup- 
pression of  the  rebellfon  in  Oude,  and  a  small 
I^ortion,  being  land  situate  in  Furruckabad, 
was  claimed  by  him  under  a  certain  instru- 
ment of  conveyance  from  his  father,  termed 
a  soUknamah,  The  property  wag  adjudged 
to  him  by  Mr.  Fraser's  decree.  Mr.  Camp- 
bell did  not  adjudicate  upon  that  part  of  Mr. 
Fraser's  decree  relating  to  the  above-men- 
tioned immoveable  property,  otherwise  than 


by  declarilig  4iis  intention  to  reserve  the 
sidcration  of  these  issues  to  a  further  time, 
for  the  reason  assigned  in  the  concluding 
paragraplTof  his  judgment.  The  appellant 
treats  this  reservation  of  judgment  as  a 
variation  by  Mr.  Campbell  of  Mr.  Fraser's 
decree,  and  makes  the  propriety  of  it  a 
ground  of  appeal.  The  respondents,  on  the 
other  hand,  contend  that,  as  a  mere  reserva- 
tion of  a  judgment  on  appeal  by  the  Ap- 
pellate Court  is  neither  a  reversal  nor  a  vari- 
ation of  a  decree  appealed  against,  the  ap> 
pellant  is  not  entitled  to  insist  on  this  part 
of  Mr.  Campbell's  judgment  as  a  grievance 
against  which  he  has  been  permitted  to  ap- 
peal. The  appeal  is  brought  not  as  of  right, 
but  by  special  lcave»  and  in  the  petition  on 
which  leave  to  appeal  was  granted,  the 
appellant  named  only  the  two  respondents 
who  were  plaintiffs  in  the  suit,  but  the  ap- 
pellant has  nevertheless  now  named  all  the 
parties  interested  in  the  general  estate,  in- 
cluding the  widow,  as  respondents. 

Application  was  made  on  the  part  of  the 
widow  of  their  lordships,  on  the  first  day 
of  their  siuings,  to  dismiss  or  suspend  the 
hearing  of  the  appeal  on  the  ground  of  ir- 
regularity. Her  Counsel  stated  that  the  wi- 
dow had  not  appealed  against  the  decrees 
affecting  her  claims  to  the  sum  disallowed 
as  a  gift,  being,  on  the  whole,  content  to 
take  her  portion  of  the  seven  lakhs,  which, 
by  Mr.  Campbell's  decree,  fell  into  the  re- 
siduary estate;  but  that,  if  this  appeal 
succeeded,  she  would  be  prejudiced  thereby 
to  so  large  an  extent  that  she  should  then 
desire  to  appeal  against  the  disallowance  of 
a  part  of  her  claim  by  the  decrees  of  the 
two  Courts.  Leave  was  given  to  her  to 
appeal  against  that  portion  of  the  decrees, 
and  she  has  been  heard  by  her  Counsel  as  a 
party-respondent  on  the  present  appeal. 
The  decision  of  their  Lordships  on  the  pre-^ 
sent  appeal  will  be  without  prejudice  to  her 
rights  in  her  own  appeal  if  preferred,  as 
respects  the  claims  disallowed  her  by  those 
decrees ;  in  other  respects,  it  will  conclude 
her  rights,  in  the  ordinary  way,  as  a  party- 
respondent  to  this  appeal. 

The  matters  to  be  determined  on  this 
appeal  are  three  in  number,  and  are,^rj/, 
the  validity  of  the  gift  to  him  of  the  Com- 
pany's paper,  amounting  to  7.35t30o  mpees : 
secondly,  the  appointment  of  a  stranger  to 
be  and  act  as  co-trustee  with  the  appellant  in 
the  trust  as  to  the  family  religious  or  charit- 
able fund  called  Buddi  Atutaiim,  and  tke 
direction  to  settle  a  scheme  for  the  admints- 
tration  of  that  fund ;  and,  thirdlyy  the 
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vation  of  his  jurlgraent,  indefinitely,  by  the 
Judicial  Commissioner  on  the  right  of  ihe 
appellant,  as.declared  by  Mr.  Fraser  in  his 
decree,  in  respect  of  the  landedT  property 
adjudged  to  the  appellant  by  that  last-men- 
tioned decision. 

The  first  in  order  of  these  matters  involves 
an  important  point'of  IMahomedan  Law  relat- 
ing to  gifts  inter  vivos. 

If  the  gift  be  sustained  as  a  valid  gift  inier 
vivos,  it  will  be  unnecessary  to  review  the 
evidence  as  to  the  genuineness  of  certain 
documents  propounded  by  the  appellant,  and 
said  to  constitute  a  valid  testament  by  the 
Mahomedan  Law,  or  to  consider  in  any  way 
the  validity  or  effect  of  those  documents. 

The  effect  of  the  non-assent  of  co-heirs  to 
a  bequest  to  an  heir  by  a  Mahomedan  of  the 
S/iea/i  sect  becomes  also  immaterial  as  a  sub- 
ject of  inquiry  here,  if  the  gift  be  valid  as  a 
gift  in/fr  vivos. 

Before  the  validity  of  this  gift  as  one  in- 
ter vivos  is  determined,  it  must  first  be  con- 
sidered by  their  Lordships  what  the  real 
nature  of  the  transfer  was.  The  legal  title 
in  the  promissory  notes  was  undoubtedly  in 
the  appellant  in  his  father's  lifetime,  by 
virtue  of  an  act  of  the  father. 

But  though  the  transfer  of  a  legal  title 
will  satisfy  that  provision  of  the  Mahomedan 
Law  which  relates  to  the  point  of  seisin,  in 
its  legal  and  technical  sense,  yet  that  alone 
will  not  suffice  where  no  intention  exists  to 
transfer  the  beneficial  ownership,  either 
present  or  future.  The  facts  relating  to  the 
gift  have  been  most  carefully  investigated 
by  Mr.  Fraser,  the  Civil  Judge.  The  Judi- 
cial Commissioner,  paying  a  just  tribute  of 
commendation  to  Mr.  Fraser  on  his  accurate 
investigation  of  the  facts,  expresses  no  dis- 
sent from  his  conclusion  as  to  them,  but 
reverses  his  decision  as  to  this  gift  as  .errone- 
ous in  point  of  law.  Mr.  Fraser's  obser- 
vations as  to  the  mode  of  dealing  amongst 
natives  living  amongst  themselves  as  a  family 
in  a  state  of  family-union,  and  dealing  in  ! 
this  state  with  the  proceeds  of  property 
standing  in  the  names  of  separate  members 
of  the  family,  to  whom  it  has  been  transfer- 
red by  the  parent  and  head  of  the  family,  and 
on  the-  deference  to  his  wishes  and  arrange- 
ments and  acquiescence  in  them  commonly 
exhibited,  are  forcible  as  arguments  to  ex- 
clude the  notion  of  fraudulent  concealment 
or  design  in  a  transfer  circumstanced  as  the 
present.  They  strengthen  the  probability 
of  an  intended  transfer  of  property  in  the 


lifetime  of  the  donor,  with  a  reservation  of    ^ 
the  use  or  proceeds  of  the  money  transferred 
during  the  lifetime  of  the  donor  only.* 

In  consequence  of  the  tendency  amongst 
natives  to  disguise  their  ownership  imder 
benamee  transfer  of  property,  a  natural  sus* 
picion  arises  often  that  such  is  the  design 
when  the  transaction  is  really  fair  and  open, 
and  the  apparent  and  real  title  arc  entire- 
ly consistent.  The  transaction  questioned 
in  this  case,  though  between  natives,  differs 
in  no  respect  as  to  the  manner  of  dealing 
with  the  properly  in  question  (Company's 
paper  in  the  hands  of  the  Government  Agent 
at  Calcutta  at  the  time  of  and  after  the  gift), 
from  the  mode  in  which  a  Kuropean  father 
and  son,  designing  to  make  between  them- 
selves a  similar  disposition  of  the  like  pro- 
perty', giving  the  paper  to  the  son  with  a 
reservation  of  the  interest  to  the  father  for 
life,  might  have  dealt  with  it  so  as  com- 
pletely to  effectuate  their  intention.  There 
is  no  evidence  of  any  attempt  or  design  to 
conceal  from  the  Government  Agent,  or 
from  others,  the  origin  of  the  property,  its 
source,  transfer,  or  continuing  state  of  enjoy- 
ment. ]\Ir.  Fraser  accordingly,  and  very 
reasonably,  negatives  any  fraud  in  the  trans- 
action as  to  these  notes,  and  Mr.  Campbell, 
though  he  treats  the  case  as  one  undeserving 
of  support  in  a  Court  of  Justice,  proceeds, 
not  on  actual  fraud,  but  on  his  views  of  the 
policy  of  the  law,  and  treats  the  transaction 
as  fraudulent  in  contemplation  of  law,  and 
done  in  evasion  of  its  provisions,  which 
limit  the  testamentary  power  of  a  Maho- 
medan, and  aim  in  some  degree  at  equality 
of  division  amongst  the  descendants  ab  in- 
ieslato, 

F^'erything  which  took  place  in  respect  of 
these  notes  at  the  Government  Agent's 
office  was  perfectly  consistent  with  the 
appellant's  real  title  in  them.  It  is  true  his  * 
case  is  stated  higher  in  his  pleadings  than 
the  real  title  warrants ;  but  the  case  as 
stated  includes  the  real  title,  and  is  only  the 
common  error  which  is  so  frequently. observed 
in  the  cases  of  natives  in  India,  where  their 
legal  advisers,  from  ignorance  or  foolish  * 
craft,  mis-state  a  good  case,  and  plac»  it  on 
false  grounds.  This  was  not  an  absoltyie 
personal  transfer  of  the  whole  property  in- 
cluding all  future  interest,  beneficial  as  well 
as  legal ;  nor  was  it  a  benamee  transaction. 
A  mere  benamee  or  ismfurzee  title  is  simply 
a  nominal  title  without  interest.  It  may,  or 
may  not,  be  fraudulent  in  design.  Such  a 
disposition  by  a  donor,  where  the  transfer  of 
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•  ^  the  property,  from  its  very  nature,  effected 
a*  legal  transfer  of  it,  would  be  simply  the 
creatioh  of  a  trust  in  his  favor,  and  would, 
of  course,  leave  the  disposition  ab  intestaio 
undisturbed.  But  such  was  not  the  inten- 
*  vtion^here,  and  such  is  not  the  nature  of  the 
disposition.  The  object  of  the  disposition  is 
correctly  staled  by  Mr.  Fraser  to  have  been 
to  give  the  son  a  larger  share  of  the  father's 
property  than  would  coipe  to  him  by  succes- 
"  sion  ah  intestaio,  Mr.  Campbell,  the  Judi- 
cial Commissioner,  treats  that  intention  and 
act  as  evasive  of  the  testamentary  law  of 
Mahomedans,  and  as  inconsistent  with  their 
law  of  gifts.  Upon  the  first  ground  of  deci- 
sion it  is  to  be  observed  that,  in  the  absence 
of  immoral  or  illegal  purposes  accompanying 
and  prompting  an  act  of  disposition  of  pro- 
perty, a  disposition  which  the  law  admits 
cannot  be  evasive  of  the  law.  The  law  of 
succession  ab  intestaio  applies  only  to  the 
assets  which  constitute  the  buccession.  If 
the  law  allow  alienation  so  as  to  defeat  a 
succession,  the  question  whether  a  subject 
of  property  is  an  asset  or  not  raises  simply 
the  question  whether  the  transfer  of  it  is 
legally  complete.  The  design  to  alter,  and 
so  in  one  sense  to  defeat,  the  disposition  of 
property,  is  simply  a  design  to  conform  to 
the  law,  whilst  working  out  an  unforbidden 
design.  The  other  view  of  the  subject,  that 
this  is  an  incomplete  gift  by  the  Mahomeda.n 
Law,  is  one  which  presents  more  difficulty, 
and  will  be  presently  considered.  On  moral 
grounds  the  transaction  cannot  be  impeached. 
It  seems  to  have  proceeded  simply  from  the 
cause  assigned  for  it  in  Mr.  Fraser's  judg- 
ment, viz.,  a  desire  to  maintain  the  dignity 
of  the  eldest  branch  of  the  family.  Neither 
can  the  policy  of  the  law  be  invoked,  for  the 

»  reasons  above  assigned  that  the  policy  of 
the  law  is  to  be  collected  from  its  whole  body, 
and  not  from  a  detached  portion  of  it;  so 
.  that,  if  the  law  suffers  a  father  by  an  act 
inter  vivos  to  alter  his  succession,  his  exer- 
cise of  that  power  cannot  be  deemed  a  fraud 
upon  the  law. 

It  remains  to  be  considered  whether  a  real 
transfer  of  property  by  a  donor  in  his  life- 
« time  under  the  Mahomedan  Law,  preserving 
not  th«  dominion  over  the  corpus  of  the  pro- 
perty, nor  any  share  of  dominion  oyer  the 
corpus,  but  simply  stipulating  for  and  obtain- 
ing a  right  to  the  recurring  produce  during 
his  lifetime  is  an  incomplete  gift  by  the 
Mahomedan  Law.  The  text  of  the  Hedaya 
seen^s  to  include  the  very  proposition,  and  to 
negative  it.  The  thing  to  be  returned  is  not 
identical,    but    something    different.      See 


I 


"  HedayaT  tit.  "  Gifts,"  Vol.  IIL,  book  30. 
page  294,  where  the  objection  being  raised 
that  a  participation  of  property  in  the 
thing  given  invalidates  a  gift,  the  ansv^ 
is  :  ''  The  donor  is  subjected  to  a  participettioB 
''  in  a  thing  which  is  not  the  subject  of  his 
*' grant,  namely,  the  use  (of  the  whole  m- 
"  divisible  article) ;  for  his  gift  related  to  the 
"  substance  of  the  article,  not  to  the  use  of 
"  it.'"  Again,  if  the  agreement  for  the  reser- 
vation of  the  interest  to  the  father  for  his 
life  be  treated  as  a  repugnant  conditioQ. 
repugnant  to  the  whole  enjoyment  by  the 
donee,  here  the  Mahomedan  Law  defeats, 
not  the  grant,  but  the  condition.  (Sec 
''Hedaya;'  Vol.  Ill,  p.  307.)  But  as  this 
arrangement  between  the  father  and  the  son 
is  founded  on  a  valid  consideration,  the  son's 
undertaking  is  valid,  and  could  be  enforced 
against  him  in  the  Courts  of  India  as  an 
agreement  raising  a  trust,  and  constitoting 
a  valid  obligation  to  make  ai  retom  of  tbte 
proceeds  during  the  time  stipulated.  The 
intention  of  the  parties,  therefore,  is  not 
found  to  violate  any  prolusion  of  the 
Hedaya  and  the  transfer  is  complete.  Tbe 
Mahomedan  Law  autlK)riiy,  whom  Mr, 
Campbell  consulted,  supported  it.  H» 
opinion  is  treated  somewhat  lightly  as  a  nude 
opinion  unsupported  by  authority  ;  but  it  is 
to  be  observed  that,  unless  some  authority 
had  been  cited  to  show  the  transaction  ifi* 
valid,  effect  should  have  been  g^iven  to  the 
manifest  intention  of  the  parties. 

The  second  matter  of  complaint  is  isA 
appointment  of  a  co-trustee.  The  groun-.I 
taken  on  the  argument  of  the  incompaiibilitv 
of  such  an  application  with  the  status  and 
dignity  of  the  appellant  and  with  family 
usage  seems  to  their  Ixrdshlps  to  be  dis- 
placed by  one  of  the  documents  which  the 
appellant  propounded  and  used  before  the 
Court;  which  does  as.sociate  a  co  trustee  vill»* 
him.  As  against  the  appellant  the  appoint- 
ment of  a  CO  trustee  will  justly  give  effect  to 
what  he  alleges  to  have  been  the  intention 
of  the  founder  of  the  trust.  The  discrelioD 
of  the  Judicial  Commissioner  as  to  ih« 
person  appointed  is  a  matter  with  which  Ibcir 
Lordships  are  indisposed  to  interfere,  and  no 
sufficient  reasons  are  advanced  to  control  it 
in  this  instance.  His  direction  as  to  a 
scheme  for  the  administration  of  this  trust 
seems  to  their  Lordships  reasonable. 

The  third  point  requires  a  more  detailed 
statement  of  the  gwunds  on  which  their 
Lordships  thmk  that  tbe  decision  of  Mr. 
Fraser  mav  be  affirmed  here,  rather  than  by 
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the  Judicial  Commissioner  atting  under 
their  T.ordships'  expression  of  opinion. 
As  it  is  clear  that  the  appellant  meant  to 
include  this  part  of  the  judgment  in  his 
appeal^  any  merely  verbal  insufficiency  in 
his  grounds  of  complaint,  or  of  the  order 
made  thereon,  might  be  removed  by  leave 
given  to  renew  and  exiend  the  application 
to  appeal,  so  as  to  cover  and  remove  a 
mere  technical  defect.  But  as  the  intention 
is  manifest,  and  the  decree  of  Mr.  Fraser, 
though  untouched  in  term<!,  i<$,  in  effect, 
suspended  by  Mr.  Campbell's  judgment ; 
upon  a  liberal  construction  of  the  language 
of  the  petition  to  appeal,  this  part  of  the  judg- 
ment of  Mr.  Campbell  may  be  considered  as 
included  within  the  term  ^'  varied.'  When 
the  Appellate  Court  in  India  on  appeal  has 
omitted  to  decide  a  question  raised  by  the 
appeal,  their  Ix>rdships  have  remitted  the 
case  for  decision  to  that  tribunal,  in  all 
cases  where  they  did  not  find  clearly  on  the 
record  before  them  materials  for  a  final  judg- 
ment doing  complete  justice  between  the  par- 
ties. This  case  is  not  of  that  nature.  .Mr. 
Fraser  forbore  to  question  the  appellant's  title 
under  the  firman,  because  that  firman  could 
not  be  questioned  in  that  Court.  That 
Court  itself  existed  under  an  exercise  of 
powers  of  a  similar  character,  and  it  did  not 
think  itself  invested  with  a  jurisdiction  to 
question  an  act  of  State,  under  which  the 
firman  had  its  origin.  The  proclamation 
was  necessarily  impeached  by  impeaching 
the  firman,  and  it  was  undoubtedly  an  act  of 
State.  Even  if  this  act  could  be  directly  or 
indirectly  questioned  in  a  Municipal  Court 
(on  which  we  express  no  opinion),  the  con- 
tention must  be  raised  on  a  suit  duly  consti- 
tuted, to  which  the  Government  must  be 
made  a  pariy.  The  forfeited  estates  were 
not  an  asset  at  the  time  of  the  Nawab's 
xleath,  and  could  only  be  treated  as  such 
when  the  Government  title  was  displaced.  To 
remand  the  case  for  hearing  to  the  Judicial 
Commissioner  would  be  simply  to  involve  the 
suitors  in  unnecessary  expense  and  subject 
them  to  unnecessary  delay,  since  it  must  be 
accompanied  with  a  declaration  that  in  that 
suit,  between  those  parties,  and  on  those 
pleadings,  the  legality  of  the  title  of  the 
grantors  of  the  firman  could  not  be  ques- 
ttoned. 

The  objection  raised  to  the  solehnamah  by 
Mr.  Bell  (which  it  is  necessary  to  notice 
only  as  respects  the  lands  in  Furruckabad) 
does  not  arise  on  the  fa^ts.  The  consider- 
ation, two  rings,  may  be  smafl  and  inade- 
quate in  the  sense  of  purchase-money;  but 


it  cannot  be  treated  as  of  no  pecuniary 
value ;  and  the  record  furnishes  no  grounas 
to  justify  a  remand  to  the  Judicial  Commis- 
sioner on  this  comparatively  trifling  point. 

Their  rx)rdships  think  that  a  valid  gift 
inter  vivos  -as  to  the  Company's  paper^was 
effected  by  the  Nawab  in  his  lifetime  in 
favor  of  his  son,  the  appellant,  and  there- 
fore they  deem  it  unnecessary  to  consider  the. 
question  as  to  the  genuineness  of  the  docu- 
ment set  forth  as  constituting  his  will,  or  to 
consider  whether  the  non-assent  cf  the  heirs 
does  or  does  not  vitiate  the  will  of  a  Ma- 
homedan  of  the  Sfieah  School  in  favor  of  an 
heir. 

On  the  whole  case,  they  will  humbly  ad- 
vise Her  Afajesty  to  leverse  the  decision  of 
the  Judicial  Commissioner  of  Oude,  except  as 
to  the  appointment  of  a  co-trustee,  and  to 
afiirm  the  decision  of  the  Civil  Judge,  Mr. 
Fraser,  with  that  variation. 

As  the  contention  in  this  appeal  arises 
from  the  acts  of  the  last  owner,  who  has 
subjected  his  property  by  his  mode  of  deal- 
ing with  it  to  questions  fairly  raised,  their 
r.ordships  think  that  the  costs  of  the  appeal 
of  both  parties  should  come  out  of  the  re- 
siduary estate.  Their  Lordships,  therefore, 
direct  that  the  costs  of  the  appellant  and 
the  respondents  be  taxed  by  the  Registrar 
as  between  solicitor  and  client,  and  like- 
wise the  costs  of  Iftakaroonissa  l^esrum  Afzal 
Muhul,  with  reference  to  this  appeal. 


The  29th  June  186S. 

Present  : 

The  Master  of  the  Rolls,  Sir  James  W. 
Col  vile.  Sir  Edward  Vaughan  Williams, 
the  Lord  Chief  Baron,  and  Sir  Lawrence 
Peel. 

Deposit  of  money  into  Court  under  protest- 
Voluntary  payment. 

On  Appeal  from  the  High  Court  at  Cul- 

cufta,^' 

Fall  ma  Khatoon  and  another 

versus 

Mahomed  Jan  Chowdhry  and  othei*. 

Where  money  was  deposited  in  Court  by  a  judg-merfP- 
debtor  under  protest,  for  the  purpose  of  preventingf  an 
injurious  sale,  and  the  depositor,  declaring*  his  intention 
to  brlnif  a  regular  suit  to  set  aside  the  summary  order 
rejeetinij  his  claim,  prayed  that  the  sum  might  be  paid 
to  the  decree-holder  and  the  sale  stayed,  the  payment 
was  held  not  to  be  a  voluntary  payment. 

•  Regular  Appeal  No.  291  of  1863,  decided  loth  July 
1S03  by  Raikes  and  Seton-Karr,  JJ.  (Not  published.) 
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This  case,  when  divested  of  all  that 
wfcich  is  not  material  to  the  question  before 
this  Board,  may  -be  stated  as  follows :  The 
appellants,  two  sisters,  who  had  married 
individuals  of  the  same  family,  became  en- 
•titlei,  under  what  we  should  in  this  country 


new  appe"IIaftts  consented  at  once  that  the 
money  should  be  paid  over  to  them. 

The  maney  that  had  been  paid  into  Court, 
not  voluntarily,  but  under  this  species  of 
compulsion,  and  for  the  purpose  of  prevent- 
ing this  injurious  sale  of  the  property,   iraj» 


call  a  marriage  settlement,  to  dower  m  the  --^  ^^,^^  accordingly;  the  onlv  voluntary 
^''r^^^'l  \  "tV^^  ?"  ^"  '''^'''''  or  property  ^^^  ^^^^,^^  ^^^^  done  being  the  consent  given 
whtch  had  belonged  to  a  person  of  the  name    ^     ^^^  appellants  that  Ihe  monev.  intiead 


of   Nyum   Chowdry.      He    having   died   in 
debt,  his  heirs  or  representatives  were  sued 


of  remaining  in  Court,  should  in  the  mean- 
time, and  until  the  right  of  the  parties  coul-! 


auacr  urn  J"^*«'"^"^  ,r^  \  I  or  had  the  power  to  raise,  on  the  then  i 
les  were  attached  and  sold  and  |  ^^  ^^^  ^^  \^^  appellants  obtained  a  de 
it  was  in  ^part  satisfied.     If   i     j^  ^^^^j^  ^^^^^       K^^^^  ^^^  respondents  of 


state 

decree 

the 


by  various  persons,  and  among  others  by    ^^  ^^^^j^^,  ^^,  ^j^^  ^^^1  ^^^^^^  ^^  ^^^  ^^^^^ 

the    respondents,    or   those    whom    the   re-    be  paid  ove/to  the  respondents.    Afterwards, 

spondents  now  represent    to  recover  some    ^^^^^  ^jj  ^^^^^  circumstances  cime  before 

very  considerable  debts  alleged  to  have  been    ^^^  ^j,j^^  ^         ^^j  ^„  ^j^^  questions  were 

due  by  him;  m   which  suit  they  obtained  ^  ^^j^^^  ^^^^^^  ^^^^^^  ^^^^^)^^  ^^  ^^  ^^ 

judgment.     Under    that    judgment    certain  ^     ^         *^ 

other  properties 

the  judgment 

were  necessary  to  look  into  the  particulars  of 

these  numerous  ar.d  somewhat  complicated 

proceedings,  it  would  probably  appear  (and 

that  alone  would  be  a  ground  upon  which 

these  respondents  must  be  held  disentitled 

to   retain    the    money    they   have    received 

that   this   judgment   was   in   effect   satisfied 

that  all  that  the   decrees  of  the  Court  had 

entitled  the  respondents  to  take  out  of  the 

different  properties   in   question   had    been 

paid  and  satisfied   in  one  way  or  another, 

and  were  received  bv  them  so  as  to  diseniide 


date  of  the  8th  of  June  iSri*?,  for  the  sum 
of  59,281  rupees  and  a  fraction,  being  the 
amount  paid  to  them  out  of  C^ourt  as  before 
mentioned. 

Against  this  decree  an  appeal  was  lodged. 
which  was  carried  before  the  High  Coon  of 
Judicature  at  Fort  William  in  Bengal.  The 
High  Court  having  heard  the  parties  bv 
their  Counsel  or  Advocates,  and  having  con- 
sidered  the  whole  c<ise,  did  not  in  anv  way 
enter  into  the  merits  of  the  case  itself   or 


them  to  institute  or  to  continue  any  further  ;  of  the  decision  of  the  Couit  below,  at  least 
proceedings  against  these  properties  in  re- 1  upon  the  grounds  upon  which  the  case  had 

.  ^       1  1      •  ' _...._.!^_  TJ..«...  •  I'll*  1^  »  r  »« 


spect  of  the  claim  now  in  question.  How- 
ever, they  did  in  fact  obtain  an  authority, 
under  one  of  the  many  proceedings  that 
have  taken  place,  to  sell  the  estate  or  pro- 
perty upon  which  this  dower  of  the  appel- 
lants was  charged. 


been  decided,  but  took  t  le  point  for  them- 
selves, that  by  the  law  this  payment  to  the 
respondents  of  the  money  of  the  appellants, 
under  the  circumstances  in  which  it  was 
made,  constituted  a  vohintary  payment  with 
the  full  knowledge  of  the  facts,  and  there- 


in order  to  prevent  that  sale,  which  1  fore  that  the  money  could  not  be  recovered 
would  have  been  mischievous  and  prejudicial  1  back.  If  it  had  been  such  a  payment,  no 
in  the  highest  degree  to  the  rights  of  the  doubt  Such  is  the  law ;  but  when  we  look  at 
new    appellants,   they    upon    a    proceeding   ihe  circumstances  as  they  appear,  we  find,  iir 


which  they  instituted,  and  under  the  auiho 
rity  of  the  Court,  not  voluntarily,  but  under 
protest,  and  because  they  were  compelled  to 


the  first  place,  it  was  not  a  payment  at  all. 
It  was  originally  a  mere  deposit  in  Coart  cf 
the  full  amount  recoverable  by  the  decree- 


take  that  step  in  order  to  prevent  the  sale  '  holder.  It  was  deposited  under  protest,  for  the 


of  the  property,  paid  the  sum  of  between 
59,000  and  60,000  rupees  into  Court;  and 
it    appears    that    that    payment    into    Court 


purpose  of  preventing  an  injurious  sale  of  the 
whole  property.  Then  it  appears  that  upon 
the  reading  of  the  petition,  the  pleader  for 


having  taken  place  in  order  to  prevent  a  sale  i  the  petiiioners  was  asked  whether  his  client 
of  the  property,  under  which  the  rights  of ,  had  any  objection  to  the  payment  to  the 
all  parties,  and,  among  others,  of  these  decree-holder  of  the  amount  which  had  been 
appellants,  were  expressly  reserved,  the  '  so  deposited;  and  the  answer  was:  **I^ill 
question  arose,  and  arose  in  rather  a  singular  "  bring  a  regular  suit  for  seUing  aside  the 
form,  whether  the  money  should  remain  in  ;  '*  summary  order  rejecting  the  daim,  but 
Court,  or  whether  it  might  not  be  paid  over :  "  ihe  sale  i^nnot  •  be  stayed  unless  the 
to  the  new  respondents.  Undoubtedly  the  "  amount  recoverable  by  the  decree-holder 
Counsel  for  the  person  who  represented  the    "  is    deposited  :'  I  ^therefore    deposit    the 
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'<  amount  for  the  purpose  of  its  tieing  paid 
"to  the  decree-holder,  and  pray  that  the 
''  said  sum  be  paid  to  the  decree-l^lder,  and 
"  the  sale  be  stayed." 

Those  were  the  circumstances  under 
which  the  money  was  paid,  the  payment 
being  clearly  no  voluntary  payment;  and 
the  suit  having  been  determined  on  its  me- 
rits in  favor  of  the  appellants,  they  are 
clearly  entitled  to  recover  this  money  back 
again.  Therefore,  the  order  that  we  shall 
advise  Her  Majesty  to  make  is,  that  the 
decree  of  the  High  Court  of  Judicature, 
reversing  the  decree  of  the  Zillah  Court,  be 
reversed,  and  that  the  decree  of  the  Zillah 
Court  be  confirmed ;  and  that  the  appellants 
be  held  entitled  to  recover  59,821  rupees  and 
a  fraction,  as  decreed  by  the  judgment  of 
the  8th  of  June  i860.  It  is  satisfactory  to 
feel,  as  their  Lordships  have  not  entered  into 
the  merits  of  the  case  on  the  many  points 
argued  in  the  Zillah  Court  and  in  the  High 
Court,  that  substantial  justice  is  done  by 
the  order  which  they  will  now  advise  Her 
Majesty  to  pronounce;  for  it  is  perfectly 
clear,  on  the  one  hand,  that  the  respondents 
had  no  right  to  this  money  out  of  that  estate 
at  all,  they  having  been  satisfied  to  the  ex- 
tent that  the  former  decrees  of  any  Court 
or  Courts  entitled  them  to  recover  out  of 
that  property ;  and,  on  the  other  hand,  it  ap- 
pears perfectly  clear  that  the  appellants 
paid  this  money  merely  for  the  purpose  of 
preventing  a  sale  of  the  property,  so  that 
they  are,  in  justice  as  well  as  in  law,  en- 
titled to  recover.  The  appellants  must  also 
foe  held  entitled  to  the  costs  of  the  appeal 
and  of  the  reversal  of  the  order,  and  to  the 
usual  interest,  at  the  current  Court  rate, 
upon  the  sum  to  which  they  are  so  entitled. 


The  17th  July  1868. 

Present: 

The  Master  of  the  Rolls,  Sir  James  W.  Col- 
vile,  Sir  Edward  Vaughan  Williams,  the 
Lord  Chief  Baron,  and  Sir  Lawrence  Peel, 

Hindoo  law— Mitakshara— Viramitrodaya— 
Bandhns— Father's  maternal  uncle— Kmg. 

On  Appeal  from  the  High  Court  at  Calcutta.^ 

Gridhari  Lall  Roy 

Venus 
The  Government  of  Bengal. 


•  ^oth  Aufifust  1865  f Present  i  Trevq^^)flficiatlng  Chief 
J u«tice,  a  nd  Campbell,  J . ) — r 
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Held  that  the  list  of  bandhus  given  in  Article  1, 
Section  6,  Chapter  3  of  the  Mitakshara,  is  not  exhaostife^ 
but  simply  illustrative  of  the  proposition  that  Ihere  are 
three  classes  of  bandhus,  and  tnat  a  person's  father's 
maternal  uncle  is  a  bandhu,  and  as  such  entitled  to  in- 
herit in  preference  to  the  king,  who  cannot  take  to  the 
prejudice  of  a  maternal  uncle  or  a  maternal  grand-uncle. 

The  Viramitrodaya  is  properly  receivable  as  aA  ex** 
position   of  what  may  have  been  left  doubtful  by  the 
Mitakshara,  and  is  declaratory  of  the  law  of  the  Benares 
School. 

The  facts  on  which  the  determination  of 
this  appeal  depends  are  few  and  undisputed. 
Woopendro  Chunder  Roy,  the  owner  of  the 
zemindary  and  other  proper^  in  dispute, 
died  on  the  7th  of  August  i860,  an  infant 
and  unmarried.  He  was  of  a  family  which 
had  formerly  come  from  the  Upper  Provinces, 
and,  though  settled  in  Lower  IBengal,  where 
the  zemindary  is  situated,  is  admitted  to 
have  retained  the  ceremonial  and  other  law 
of  its  original  habitat.  There  is,  therefore, 
no  dispute  that  any  question  touching  the 
succession  to  Woopendro  Roy  is  determinable 
by  the  law  ot  inheritance  current  at  Benares. 

On  Woopendro's  death,  the  appellant,  as 
the  nearest  male  relative  surviving  him, 
performed  his  shradh,  claimed  his  property 
as  heir,  and  shortly  after\^'ards  applied  to 
have  his  own  name  substituted  for  that  of  the 
deceased  as  owner  of  the  zemindary  on  the 
Collector's  register.  He  is,  however,  but  a 
remote  kinsman  of  the  deceased,  being  only 
the  brother  of  his  grandmother  ex  parte  pa>- 
ternd,  or,  to  use  the  phraseology  of  the 
Mitakshara,  his  father's  maternal  uncle.  And, 
accordingly,  at  the  time  of  this  application 
for  mutation  of  names,  some  question,  whether 
the  appellant  was  entitled  to  inherit,  and 
whether  the  property  did  not  pass  for  want 
of  heirs  to  the  Crown,  was  raised.  There*' 
upon  the  Bo^rd  of  Revenue  consulted  their 
adviser,  the  Legal  Remembrancer,  and  on  his 
opinion,  fortified  by  that  of  a  Pundit  which 
he  had  procured  through  the  Registrar  of  the 
High  Court,  determined  to  recognize  the  title 
of  the  appellant,  who  accordingly  was  put 
into  possession,  or  left  in  possession  of  the 
property,  recorded  as  proprietor  of  the  zemin- 
dary in  the  Collector's  books,  and  continued 
to  pay  the  Government  revenue  assessed  upon 
it  up  to  the  date  of  the  institution  of  this 
suit.  • 

In  1863,  the  Government  authorities  ap« 
pear  to  have  changed,  for  reasons  which  have 
not  been  explained,  their  view  of  the  ap- 
pellant's title ;  and  on  the  3rd  of  August  in 
that  year,  the  suit  out  of  which  this  appeal 
has  arisen  was  commenced  against  bim  in 
the  name  of  the  Government  of  Bengal,  as 
representing  the  Crown,  for  the  recovery  of 
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the  real  and  personal  property  of  Woopendro, 
on  the  allegation  that,  upon  his  death,  it  had 
escheaited  for  want  of  heirs  to  the  Crown. 

By  a  decree,  dated  the  30th  of  September 

1864,  the  Zillah  Judge  dismissed  the  suit, 

«  holding  that  the  Government  was  not  entitled 

to  oust  the  appellant.    The  precise  grounds 

of  his  judgment  it  is  unnecessary  to  examine. 

On  appeal  to  the  High  Court,  this  decision 
was  reversed  by  two  of  the  Judges  of  that 
Court,  and  the  present  appeal  has  been  pre- 
ferred against  their  decree. 

■    The  points  ruled  by  the  judgment  of  the 
High  Court  were: — 

Tsf, — ^That  the  Government  was  not  estop- 
ped by  the  acts  of  its  officers  in  1861,  when 
the  appellant  applied  for  and  obtained  the 
mutation  of  names,  from  bringing  this  suit. 

2nd. — ^That  upon  the  true  construction  of 
the  Section  in  the  Mitakshara,  which  will  be 
hereafter  considered,  the  appellant,  as  the 
maternal  uncle  of  the  father  of  the  deceased, 
was  excluded  from  the  class  of  "  bandhus'' 
capable  of  inheriting ;  and  that,  consequently, 
as  between  him  and  the  Government,  he  had 
no  title  to  the  property  sued  for. 

Upon  these  findings,  the  Court  decreed  that 
Government  should  obtain  possession  of  all  the 
leal  property  admittedly  in  the  appellant's 
possession,  with  a  certain  specified  exception, 
but  that,  for  want  of  proof  as  to  its  value, 
their  claim  to  the  moveable  property  should 
be  dismissed ;  and  the  judgment  then  proceed- 
ed as  follows : — 

"This  decree  of  Government  against 
"Gridhari  is  final,  but  it  does  not  become 
'"absolute  until  the  claim  of  Sohun  I.all 
**  and  Mohun  Lall,  who  represent  themselves 
"to  be  maternal  grandmother's  sister's  sons, 
"  and  that  of  Harro  Bhoja  Misser,  the  spiri- 
"tual  preceptor  of  the  deceased,  have  been 
'Mnquired  into. 

"The  last-named  person  has  filed  no 
"  evidence,  but  his  claim  cannot  be  determined 
"  until  that  of  Sohun  Lall  and  Mohun  Lall 
"has  been  set  at  rest,  and  they  have  filed 
"no  evidence  at  all.  They,  as  well  as  the 
"Acharjee  or  spiritual  preceptor,  do  not 
"oppose  the  defendant  Giidhari's  claim,  but 
"  onlf  prefer  a  claim  in  case  he  is  declared 
*Ho  be  invalid ;  and  if  they  prove  themselves 
"to  be  what  they  allege  they  are,  they  are 
"  undoubtedly  entitled  to  succeed  as  enumer- 
"ated  bandhus. 

"The  case  must,  therefore,  be  remitted  to 
"the  Judge,  with  instructions  that  he  will 
"  without  delay  take  up  the  case,  and  cjiII  on 
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these  pkrtilis,  and  any  others  w^ho 
'<  appear  to  claim  the  property  of  the  deceased 
'<  minor,  within  a  reasonable  time,  to  fik 
"their  evidence.  He  will  then  examine  k 
thoroughly,  and,  guided  by  his  estimate  6L 
it,  and  by  Hindoo  I^w,  he  will  either  con- 
firm the  present  order  in  favor  of  (^orem- 
"  ment  as  against  them  also,  or  pass  in  their 
"  favor  whatever  decree  the  law  of  the  cme 
"  seems  to  require." 

The  able  arguments  before  this  Committee 
have  been  principally  addressed  to  the  ques- 
tion raised  by  the  second  of  the  above 
findings,  viz.,  whether,  under  the  law  cnrrent 
at  Benares,  the  appellant  has  not  a  title  to 
inherit  the  property  preferable  to  the  claim 
of  the  Government  by  escheat;  and  that 
question  their  Lordships  will  first  consider. 

Its  determination  will  ultimately  be  foond 
to  depend  on  the  construction  to  be  given  to 
the  first  article  of  the  sixth  Seaion  of  the 
second  Chapter  of  the  Mitakshara.  The 
absolute  exclusion  of  the  father's  maternal 
uncle  from  the  list  of  possible  heirs,  for  which 
the  respondents  contend,  can  rest  on  bo 
I  other  ground. 

Mr.  Forsyth,  indeed,  argued  stconglj 
I  against  the  right  of  the  appellant  to  inherit, 
\  on  the  assumption  that  he  was  not  entitled 
I  to  offer  the  funeral  oblations.  Bat  is  this 
\  assumption  well  founded  ?•  There  is  evidence 
!  of  the  family  priest  and  others  that  ibe 
appellant  did,  in  point  of  fact,  perform  the 
shradh  of  Woopendro;  and  he  seems,  in 
the  judgment  of  ihe  priest,  properly  to  have 
performed  that  function  in  the  absence  of  any 
nearer  kinsman.  It  is,  however,  annecessaiT 
to  determine  whether  this  act  of  the  appellaik 
was  regular  or  not.  The  issue  in  this  case 
is  not  between  two  competing  kinsmen,  but 
between  a  kinsman  of  the  deceased  and  the 
Crown.  Let  it  be  supposed,  for  the  sake  of 
argument,  that  the  nearest  existing  relative* 
of  Woopendro  at  the  time  of  his  death  had 
been,  not  the  appellant,  but  a  natural-bora 
son  of  the  appellant.  It  is  admitted  that, 
on  the  strictest  interpretation  of  the  Mitak- 
shara, such  a  person  is  a  bandhu ;  that  the 
three  classes  of  bandhus  must  be  exhausted 
before  the  king  can  take  for  want  of  heirs: 
and  therefore  that  the  title  of  the  appellant  s 
son  would  prevail  against  the  Crown.  Now, 
such  a  bandhu  either  is  competent  to  perform 
the  shradh  of  the  deceased,  offering  some 
kind  of  funeral  oblation,  or  he  is  not  If  be 
be  incompetent,  it  follows  that  bis  right  to 
inherit  is  whojjy  independent  of  the  doctrine 
of  spiritual  benefits  derivable  from  funml 
oblations,  and  is  determined  solely  by  kiot* 
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manship.  If  he  be  competent,*  it  'follows  it 
/briiori  that  his  father,  who  would  have  been 
one  degree  nearer  akin  to  the  deceased,  would 
also  have  been  competent ;  and  that  his  exclu- 
sion from-  the  line  of  inheritance,  if  it  exists, 
depends  upon  some  other  principle. 

It  is  impossible  to  read  the  second  Chapter 
of  the  Mitakshara  without  remarking  the 
extreme  jealousy  with  which  the  Hindoo  law 
regarded  the  right  of  the  king  to  take  on  a 
failure  of  heirs.  The  7th  Section  refuses  al- 
together to  recognize  that  right  where  the 
property  was  that  of  a  Brahman.  Admit- 
ting it  as  to  the  property  of  the  other  castes 
or  classes,  it  expressly  says,  ^^  if  there  be  no 
relations  of  the  deceased,  the  preceptor,  or, 
on  failure  of  him,  the  pupil;"  and  again, 
'^  if  there  be  no  pupil,  the  fellow-student  is 
the  successor."  It  thus  exhausts  the  rela- 
tives, and  then  interposes  between  them  and 
the  king  three  classes  of  heirs  not  connected 
with  the  deceased  by  blood,  or  participation 
in  funeral  oblations.  The  title  of  the  king 
is  afterwards  stated  affirmatively,  thus: 
*'  The  king  may  take  the  estate  of  a  Kshatriya 
ox  other  person  of  an  inferior  tribe,  on  failure 
of  heirs  down  to  the  fellow  student."  So  Menu 
ordains :  '*  But  the  wealth  of  the  other  classes 
on  failure  of  all  (heirs),  the  king  may  take." 
So  far,  then,  the  law  would  seem  to  be  clear 
that  the  king  cannot  take  the  property  to  the 
prejudice  either  of  a  maternal  uncle,  or  a 
maternal  grand-uncle,  each  of  whom  is  ob- 
viously "a  relation"  of  the  deceased.  What 
grounds,  then,  does  the  sixth  Section  afford 
for  the  hypothesis  that  these  two  relations 
are  arbitrarily  excluded  from  the  list  of  pos- 
sible heirs?  That  Section  begins  by  stating 
broadly:  "On/ailure  of  Gentiles,  the  band  hus 
(rendered  by  Mr.  Colebrooke  ^cognates')  are 
heirs."  Much  has  been  said  about  this  word 
**bandbu."_  It  seems  {see  note  at  p.  350 
of  Mr.  Colebrooke's  translation  of  the  Mitak- 
shara) to  be  sometimes  used  as  equivalent  to 
"kinsmen"  generally.  But  in  this  parti- 
cular  Section  it  may  be  taken,  as  defined 
elsewhere  by  the  Mitakshara  itself,  to  import 
kinsmen  springing  from  a  different  family 
(and  therefore  opposed  to  '*gotraja''  or 
''  gentiles  "),  and  connected  by  funeral  obla- 
tions. Frpm  this  class  the  miternal  uncle, 
or  the  father's  maternal  uncle  (assuming 
their  connection  with  the  deceased  by  funeral 
oblations),  can  be  excluded  only  by  some 
arbitrary  definition.  Such  a  definition,  the 
respondents  contend,  is  found  in  the  passage 
which  immediately  follows  the  .last  citation 
from  the  Mitakshara.  But  is  that  necessarily 
so?  The  author  of  that  treatise  goes  on  to 
state :    "  Cognates   (bandhu)   are    of   three 


kinds ;  related  to  the  person  himself,  to  bis 
father,  or  to  his  mother,  as  is  declared  by  th% 
following  text."  And  then  follows,*  as  a 
quotation,  a  more  ancient  text  (the  author- 
ship of  which  seems,  from  Mr.  C^olebrooke's 
note,  to  be  uncertain),  which  says:  "Jhe* 
sons  of  his  own  father's  sister,  the  sons  of 
his  own  mother's  sister,  and  the  sons  of  his 
own  maternal  uncle,  must  be  considered  as 
his  own  cognate  kindred.  The  sons  of  his : 
father's  paternal  aunt,  the  sons  of  his  father's 
maternal  aunt,  and  the  sons  of  his  father's 
maternal  uncle,  must  be  deemed  his  father's 
CDgnate  kindred.  The  sons  of  his  mother's 
paternal  aunt,  the  sons  of  his  mother's  ma- 
ternal aunt,  and  the  sons  of  his  mother's  ma- 
ternal uncle,  must  be  reckoned  amongst  his 
mother's  cognate  kindred." ' 

This  sub-division  of  bandhus  into  three 
classes  is  possibly  a  consequence  of  that  part 
of  the  definition  already  referred  to,  which 
treats  them  as  kinsmen  connected  by  funeral 
oblations.  It  may  be  that  the  bandhus  of 
the  parent,  though  connected  with  him  by 
funeral  oblations,  would,  by  reason  of  re- 
moteness of  kinsmanship,  not  be  so  connected 
with  the  son. 

If.  for  the  determination  of  the  question 
undei-  consideration,  their  Lordships  were 
confined  to  the  four  comers  of  the  Mitak- 
shara, they  would  feel  great  difficulty  in 
inferring,  from  the  omission  of  ''the  mater- 
nal uncle"  and  ''the  father's  maternal  un- 
cle" from  the  persons  enumerated  in  this 
text,  that  either  of  those  relatives  is  inca- 
pable of  taking  by  inheritance  the  property 
of  a  deceased  Hindoo  in  preference  of  the 
king.  Such  an  inference,  in  the  teeth  of 
the  passages  which  say  that  the  king  can 
take  only  if  there  be  no  relatives  of  the  de- 
ceased, seems  to  be  violent  and  unsound. 
For  the  text  does  not  purport  to  be  an  ex 
haustive  enumeration  of  all  bandhus  who 
are  capable  of  inheriting,  nor  is  it  cited  as 
such  or  for  that  purpose,  by  the  author  of 
the  Mitakshara — it  is  used  simply  as  a  proof 
or  illustration  of  his  proposition  that  there 
are  three  kinds  or  classes  of  bandhus ;  and 
all  that  he  states  further  upon  it  is  the  order  « 
in  which  the  three  classes  take,  viz,,  th^  the 
band'hus  of  the  deceased  himself  must  b^ 
exhausted  before  any  of  his  father's  Bandhus 
can  take,  and  so  on. 

Aj.iin,  further  doubt  is  thrown  upon  the 
th  ory  of  exhaustive  enumeration  by  the 
passage  of  the  Mitakshara,  which  is  not  found 
in  that  portion  of  the  treatise  which  was 
translated  by  Mr.  Colebrooke,  but  has  been 
translated  for  the  purposes  of  this  suit,  and 
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»  it  stated  at  page  97  of  the  record.  The  gen- 
eAl  effect  of  that  passage  is  to  introduce,  in 
the  cas2  of  a  trader  dying  abroad,  a  new  class 
of  remote  heirs,  vizly  his  returning  co-traders. 
But  this  provision  is  preceded  by  an   enu- 

*  4»era^ion  of  preferable  heirs,  which  includes 
among  bandhus  the  maternal  uncle.  Here, 
then,  is  a  passage,  written  by  the  author  of 
the  Mitakshara  himself,  which  treats  the 
maternal  uncle  as  capable  of  inheriting.  The 
learned  Judges  of  the  Court  below  meet  this 
authority  by  suggesting  that  the  heirship  of 
the  maternal  uncle,  as  well  as  that  of  the  co- 
trader,  may  be  exceptional,  and  confined  to 
the  case  of  the  trader  dying  abroad.  Their 
Lordships,  however,  cannot  admit  the  reason- 
ableness of  this  hypothesis,  and  think  that 
even  on  the  Mitakshara  the  question  under 
consideration  is  at  least  uncertain.  That 
question,  however,  is  not  to  be  governed  by 
the  Mitakshara  alone.  Adhering  to  the  prin- 
ciples which  this  Board  lately  laid  down  in 
the  Ramnad  case,*  their  Lordships  have 
no  doubt  that  the  Viraraitrodaya,  which  by 
Mr.  Colebrooke  and  others  is  stated  to  be  a 
treatise  of  high  authority  at  Benares,  is  pro- 
perly receivable  as  an  exposition  of  what 
may  have  been  left  doubtful  by  the  Mitak- 
shara, and  declaratory  of  the  law  of  the 
Benares  School. 

The  passage  cited  from  that  conomentary 
at  p.  15  of  the  record,  and  more  fully  in  9 
Sevestre's  Reports  of  cases  in  the  High  Court, 
p.  552,t  is  explicit.    After  stating  that  the 

;  term  **  sakuiya"  or  distant  kinsman,  found 
in  the  text  of  Menu,  comprehends  the  three 
kinds  of  cognates,  the  commentator  goes  on 
to  say:  "The  term  cognates  (bandhus)  in 

I  the  text  of  JogUhwara  must  comprehend  also 
the  maternal  uncles  and  the  rest,  otherwise 
the  maternal  uncles  and  the  rest  would  be 
omitted,  and  their  sons  would  be  entitled  to 

.  inherit,  and  not  they  themselves,  though 
nearer  in  the  degree  of  affinity,  a  doctrine 
highly  objectionable.'*  The  passage,  as  trans- 
lated at  p.  15  of  the  Record,  has  "  then  they 
themselves "  in  place  of  "  not  they  them- 
selves.*'   If  this  be  the  correct  reading,  it 

*  would  follow  that,  even  if  the  exclusion  of 
the  nnaternal  uncle  and  others  not  mentioned 
10  the  text  relied  upon  by  the  respondents 
from  the  list  of  bandhus  were  established, 

•  See  ante^  Privy  Council,  p.  17. 

t  Case  of  Amrito  Kumari  versus  Luckynarain  Chuc- 
kerbutty,  cited  lower  down  in  this  judgment.  This 
case  was  referred  to  the  Full  Bench  and  has  been 
arfrued.  The  jodifroeiit  of  the  Full  Beach  is  expected 
to  be  soon  delivered. 


they  would  slill,  as  relations,  be  heirs 
title  would  be  preferable  to  that  of  the  kiiif^ 
But  the  p|ssage  on  either  view  of  it  declares 
that  they  are  not  so  excluded;  and  it  is, 
therefore,  unnecessar)'  to  consider  whether  the 
title  of  any  remote  relation  who- could  not  be 
brought  within  the  category  of  bandhus,  or 
other  class  of  heirs  specified  by  the  Mitak- 
shara, would  prevail  against  that  of  the 
Crown.  The  learned  Counsel  for  therespond- 
ents  remarked  that  this  passage  of  tbe 
'  Viramiirodava  '  goes  no  further  than  to  aiEm 
the  right  of  a  maternal  uncle*  and  that  it 
says  nothing  of  a  maternal  grand*ancie. 
But  to  say  nothing  of  the  use  of  the  term 
*'  and  the  rest,"  the  text  is  at  least  an  aathor- 
ity  for  the  proposition  that  a  maternal  uncle 
is  a  bandhu.  The  maternal  uncle  of  the 
father  is,  therefore,  a  bandhu  of  the  father, 
and  it  is  admitted  that,  failing  the  bandhus 
of  the  deceased,  the  bandhus  of  the  father 
are  entitled  to  inherit. 

This  view  of  the  law  is  confirmed  by  die 
majority  of  the  consulted  Pundits.  It  seems 
also  to  make  the  law  of  the  Benares  School 
consistent  on  the  point  in  question  with  that 
of  Bengal ;  and  the  concurrence  of  opinioQS 
of  Mitra-misra,  the  author  of  the  '  Viramiird- 
day  a,'  with  Jimuta  Vahana,  the  author  of  the 
*  Dayahhaga*  is  not  unimportant,  since  thej 
are  stated  by  Mr.  Colebrooke  (Preface,  p. 
VIII.)  to  differ  on  almost  every  disputed 
point  of  Hindoo  law. 

Their  Lordships  do  not  think  it  necessary 
to  consider  at  any  length  the  decided  cases 
which  are  cited  in  the  juigmsnt  under  re- 
view. It  is  admitted  that  there  is  no  case 
precisely  in  point;  and  the  authority  of  those 
cited,  in  so  far  as  they  go  to  support  the  the- 
ory that  the  enumeration  of  bandhu  in  the 
text  quoted  in  the  Mitakshara  is  to  be  taken 
as  extiaustive,  has  been  shaken,  if  not  alio-* 
gether  overruled,  by  the  decision  which,  we 
are  informed,  has  been  recently  passed  by  the 
High  Court  of  Bengal  in  the  case  of  Amrii^ 
Kumari  versus  Luckynarain  Chucktrhully^ 
The  question  under  consideration  must,  tbeit- 
fore,  be  held  to  be  an  open  one  even  in  the 
Courts  of  India. 

Their  Lordships,  then,  have  come  to  the 
conclusion  that,  according  to  the  law  br 
which  this  case  is  to  be  governed,  the  appel- 
lant was  capable  of  inheriting  the  property 
in  dispute,  and  that  his  title  thereto  is  pre- 
ferable to  that  of  th|  Crown ;  and  therefore, 
without  adopting  the  reasons  given  for  his 
judgment,  they  think  that  the  Zillah  Judge 
did  right  in  dismissing  the  suit.    This  con 
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ckision  necessarily  disposes  o^  this  appeal.  ] 
Their  Lordships,  however,  deem  it  right  to  | 
add    that,    even  had  they  agreed*  with  the  ' 
learned  Judges  of  the  High  Court  in  their 
view  of  the  Law  of  Inheritance,  they  could 
not  have  concurred    in  the   decree   under 
appeal.    Their  Lordships  do  not  impugn  the 
correctness  of  the  conclusion  to  which  both 
the  Courts  below  came  on  the  question  whe- 
ther the  proceedings  in  1861   estopped  the 
Government  from   bringing  the   suit.     But 
the  effect  of  these  proceedings  was  to  deter- 
mine, if  it  were  previously  doubtful,  the  fact 
of  possession.     The  respondents,  therefore, 
were  in  the  position  of  plaintiffs  in  an  ordi- 
nary suit  in  the  nature  of  an  ejectment.    They 
could  only  recover  by  the  strength  of  their 
own  title.     Accordingly,  it  lay  upon  them  to 
prove,  at  least  primd  facie^  that  WoDpendro 
died    without   heirs  ;  and,  on  the  other  hand, 
the  appellant  was  entitled  to  defend  his  pos- 
session, not  only  by  proof  of  his  own  title,  but 
by  setting  up  anyy/ix  iertii  that  might  e.i[ist. 
By  an  alternative  plea  he  did  set  up  such  a 
bar  to  the  respondents*  suit ;  and  the  title  of 
those  persons  who,  he  says,  are,  failing  him- 
self, the  heirs  to  Woopendro,  has  never  yet 
been  determined.    The  decree  under  appeal 
would  remit  the  cause  to  the  Judge  in  order 
to  allow  those  persons,  who,  according  to  the 
practice  in  India,  have  intervened  as  objectors, 
to  litigate  their  title  with  Government,  casting 
•apparently  the  burden   of  proof  on   them. 
But  it  seems  to  deprive  the  appellant  of  his 
right  to  defend  his  possession  on  the  ground 
of  an  existing yi/j  teriii. 

It  is  unnecessary,  however,  to  say  more  on 
this  point,  since  the  conclusion  to  which  their 

Lordships  have  come  on  the  appellant's  own 
title  obliges  them  humbly  to  recommend  to 
Her  Majesty  that  the  decree  of  the  High 
Court  be  reversed,  and  that  in  lieu  thereof  it 
be  ordered  that  the  appeal  to  the  High  Court 
from  the  decree  of  the^illah  ^udge  be  dis- 
missed with  costs  The  respondents  must 
pay  the  costs  of  this  appeal. 


The  2nd  July  1868. 

Present:  • 

Sir  James  W.  Coivile,  Lord  Justice  Wood, 
Lord  Justice  Selwyn,  and  Sir  Lawrence 
Peel.  •       • 

Custom — Succession. 

On  Appeal  from  the  High  Court  at  Cal- 
cutta,'^ 

Soorendronath  Roy 

versus 

Mussamut  Heeroomonee  Burmonee  and 

others. 

The  prevalence  in  any  part  of  India  of  a  special 
course  of  de<tcent  in  a  familv,  differing'  from  the  ordi- 
nary  course  of  descent  in  tliat  place  of  the  property 
of  people  of  that  class  or  race,  stands  on  the  footings  of 
usage  or  custom  of  the  family ;  and  the  custom  is  capable 
of  attaching  and  of  being  destroyed  equally,  whether 
the  property  be  ancestral  or  self-acquired. 

This  is  an  appeal  from  a  decision  of  the 
High  Court  at  Calcutta  which  reversed  the 
decree  of  the  Judge  of  the  Zillah  Court  of 
Nuddea,  dismissing  the  plaintiffs'  (the  re- 
spondents') suit  with  costs. 

The  suit,  which  is  to  determine  the  right 
of  succession  between  the  representatives  of 
each  of  two  joint  owners,  Paresnauth  and 
Batooknauth,  Hindoos,  to  the  succession  of 
one  of  them,  Batooknauih,  was  brought  to 
recover  a  moiety  of  a  family-estate  consisting 
of  landed  and  of  moveable  property  which 
had  belonged  to  one  Kho  leram  Roy,  the 
grandfather  of  both  Paresnauth  and  Batook- 
nauth. The  properly  of  Khoderam  descend- 
ed from  him,  by  inheritance,  to  his  two 
surviving  grandsons,  Paresnauth  and  Batook- 
nauth, the  sons  respectively  of  his  two  sons, 
ai  Singh  Roy  and  Prag  Singh  Roy,  who 
ad  pre-deceased  their  father.  These  grand- 
sons, who  were  first  cousins,  formed  a  joint 
undivided  Hindoo  family,  joint  in  food, 
worship,  and  estate.  During  their  joint 
lives  they  resided  continually  together. 

Paresnauth  was  the  manager.  He  survived 
Batooknauih  about  two-and-a-half  years. 
Batooknauth  left  no  children.  The  plaintiff 
was  his  childless  widow.  She  was  very 
young  at  the  time  of  her  husband's  death ; , 
certainly  under  fourteen  years  of  age,  and 
perhaps  younger.  She  had,  however,  near 
relations,  members  of  her  own  family,  coth- 
petent  to  the  protection  of  her  rights,  her 
father  and  two  other  persons ;  and  the  sister 
of  Batooknauth  had  a  son,  a  minor,  in  the 
line  of  succession  to  his  deceased  uncle  un- 
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*  Regular  Appeal  case.  No.  24  of  1S60,  decided  12th 
Soptentber  1862  (Present:  Trevor,  Seton*Karr,  and 
L.  S.  Jackson,  yj^.)— See  I  Hay's  Reports,  p.  29a. 
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«  der  the  law  of  Bengal,  and  whose  father 
waf  competent  to  the  protection  of  his  rights 
also.  The  widow,  if  entitled,  might  have 
been  placed  under  the  protection  of  the 
Court  of  Wards  in  the  case  of  any  probable 

*  invasipn  of  her  rights. 

Paresnauth,  on  the  i8th  Bysack  1260, 
that  is,  thirteen  days  after  the  death  of 
Batooknauth,  which  took  place  on  the  5th 
Bysack  1260,  corresponding  to  the  i6th 
April  1853,  propounded  and  proved  before 
the  Civil  Court  of  Nuddea,  under  Act  .XX. 
of  1841,  an  alleged  will  of  Batooknauth,  the 
cancellation  of  which  instrument  is  also 
sought  by  the  plaintiff's  suit.  By  this  will, 
which  bore  date  the  2nd  Bysack  1260,  three 
days  before  his  death,  the  whole  of  Batook- 
nauth's  property  was  given  to  Paresnauth. 
It  contained  a  provision  for  maintenance  of 
the  widow ;  but  in  case  of  her  quitting  the 
family,  25  rupees  per  month  only  were  to  be 
allowed  her  for  her  maintenance.  The 
usual  notifications  were  issued  by  the  Court; 
no  person  appeared  to  oppose,  witnesses 
were  examined,  the  will  was  proved,  and 
the  ordinary  certificate  obtained,  and  under 
that  title  Paresnauth  enjoyed  the  properly 
unopposed  and  undisturbed  during  the  re- 
mainder of  his  life,  a  period  of  about  two- 
and-a-half  years.  The  will  was  not  regis- 
tered, but  two  days  only  elapsed  between 
the  date  of  it  and  the  death. 

Paresnauth  left  a  will,  or  testamentary 
tmst-deed,  by  which  he  appointed  his  mo- 
ther and  wife,  guardians  of  his  infant  son. 
It  contained  a  provision  for  adoption  by  his 
widow,  in  case  the  infant  died,  and  some 
directions  as  to  religious  rites  and  usages. 

Shortly  after  Paresnauth's  death,  the  wi- 
dow of  Batooknauth  asserted  her  title  to  a 
moiely  of  the   property  jointly  owned  and 

-  enjoyed  by  her  husband  and  Paresnauth. 
Upon  her  application  to  the  proper  authori- 
ties to  be  admitted  to  her  share,  she  was,  in 
consequence  of  the  certificate  before  men- 
tioned having  been  obtained  and  being  in 
force,  directed  or  advised  to  proceed  by  re- 

''gular  suit,  and  she  instituted  the  suit  accord- 
ingly ^ut  of.  which  this  appeal  arises.  She 
w^s  the  sole^  plaintiff,  and  the  defendants 
were  the  mother  and  widow  of  Paresnauth, 
as  trustees  and  guardians  of  the  infant  son 
of  Paresnauth,  who  was  also  named  a  party. 
The  suit  proceeded  in  that  form  until  the 
son  attained  majority,  when  he  applied  for 
leave,  and  was  permitted  to  defend  in  his 
own  person  without  guardians.  He  is  the 
appellant    in    this    appeal.    The    property 


being  situate^  wholly  in  BengaU  ^nd  Ike 
family  having  been  long  resident  there,  tk 
plaintiff  ^^s  certainly  entitled  to  rely  00 
her  primd-fiuU  title  as  heiress  ander  the 
general  Hindoo  law  as  administered  in  that 
part  of  India. 

It  was  incumbent  on  the  defendants  to 
allege  and  prove  a  title  displacing  tfaif 
primd-facie  title.  They  accordingly  plead- 
ed their  title,  which  embraced  two  separate 
answers  of  the  plaintiff's  title.  They  alleged 
that  the  title  to  the  properly  was.  by  reason 
of  the  retention  by  their  family  of  its  an- 
cient law,  that  of  the  Mitakshara,  to  be  py- 
verned  by  that  authority,  under  which 
Paresnauth,  and  not  the  widow,  was  heir  lo 
Batooknauth ;  and,  besides  this,  they  alleged 
that  Batooknauth  had  bequeathed  his  whole 
property  to  Paresnauth.  If  this  last  title 
prevail,  it  displaces  equally  a  descent  ah 
intestato  under  either  system  of  law,  viz.. 
that  of  the  Mitakshara  or  that  of  the  Dira- 
bhaga. 

Some  doubt  was  raised  by  Mr.  Ca\^  in 
his  argument  of  this  case  as  to  the  origiaai 
acquisition  of  this  property,  whether  the 
whole  was  acquired  by  Khoderam,  as  a  large 
part  certainly  was,  or  whether  a  part  w^ 
not  ancestral  property  which  had  descended 
to  him.  It  is  not  necessary  to  inquire  into 
this  subject,  because  the  prevalence  in  aof 
part  of  India  of  a  special  course  of  descent  in 
a  family,  differing  from  the  ordinary  course 
of  descent  in  that  place  of  the  property  of 
people  of  that  class  or  race,  stands  on  the 
footing  of  usage  or  custom  of  the  family. 
It  must  have  had  a  legal  origin  and  have 
continuance  (see  Abraham  ?'x.  Abraham,  *  v 
Moore's  Privy  Council  Cases,  Indian,  pp. 
242  and  243);  and  whether  the  property 
be  ancestral  or  self -acquired,  the  custom  is 
capable  of  attaching  and  of  being  destroyed,  • 
equally  as  to  both.  A  legal  foundation  for 
this  family-usage  was  laid  sufficiently  by  the 
evidence.  The  family  came  into  Bengal 
from  a  distant  part  of  India  where  the 
Mitakshara  prevails.  The  High  Court  did 
not  decide  more  on  this  issue  than  that  the 
family  had  adopted  the  law  of  Bengal  for 
some  generations;  that  is  consistent  with  a 
discontinuance,  of  a  former  usage.  It  ap- 
pears further  from  the  evidence  of  the 
Purohit  that  his  was  an  hereditary  oflice. 
as  it  very  frequently  is>  and  that  his  ances- 
tors, officers  of  the  priesthood  and  of  the 
family,  had  followed  the  Mitakshara  con- 
stantly. 

*  See  1  \V.  R.,  Pri.  Coun.,  p.  1. 
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On  the  evidence,  it  seems  fflear  that  the    alone ;    but  her  ignorance  of    Paresnaiitb's   • 
family  came   attended   by  priests  of   their .  proceedings  and  claim  to  the  whole  succession, 
own   persuasion ;    and    since    Orientals   are    which  she  alleges,  cannot  so  readily  be  con- 
commonly   tenacious   of   their  usages    and    ceded,  and  the  weight  of  presumptive  proof 
customs,  and  more  especially  of  their  family    arising  from  the  conduct  both  of  herself  and    . 
and  religious  observances,  therefore,  on  the    of  other  persons  competent  to  the  prottfction* 
ordinary    principles    of    viewing    evidence,    of  her  interests,  cannot  be  excluded  from  the 
a    continuance   of  this    stale   of   things    is    consideration  of  their  Lordships  when  decid- 
presumable,  and  the  onus  would   then  lie  i  ing  whether  such  ignorance  is  established  in 
on    the   party   alleging  an    interruption  or  ,  any  of  them. 

cessation  of  it  to  prove  such  allegation.  In  ,  The  plaintiff  denied  in  her  replication  each 
this  case,  therefore,  the  onus  of  proving  such  title  pleaded  by  the  defendants.  The  will 
a  cessation  seems  to  have  been  properly  ,  she  alleged  to  be  a  forgery,  and  insisted  that 
declared  by  the  High  Court  as  incumbent  the  Dayabhaga  was  the  authority  to  be  ap- 
on  the  plaintiff,  in  consequence  of  the  ad-  .  plied  to  the  question  of  her  title  to  the 
missions  in  the  pleadings.  ;  succession. 

The  plaintiff  originally  advanced  a  title  '  The  issues  of  fact  comprise  these  two 
which  she  did  not  maintain  throughout  her  points,  the  only  ones  before  their  Lordships 
suit.    She  alleged  originally  that  her  bus-    on  appeal:  — 

band  had  given  her  authority  to  adopt  a  son,  /j/.— Whether  Batooknauth  executed  a  will, 
and  had  constituted  her  ht'ness  ad  in  fen'm  by  |  dated  2nd  Bysack  1260,  in  favor  of  Pares- 
a  written  instrument,  of  which  she  alleged    nauth,  or  not. 

the  spoliation  and  destruction  by  Paresnauth.  ,  ;?W/y.— Whether  the  question  of  inheritance 
Such  an  authority  is  one  not  unlikely  to  be  ,  in  this  suit  is  determinable  by  the  Shastras 
conferred.  The  will  of  Paresnauth  himself  '  of  Bengal  or  of  the  Western  Provinces, 
evidences  the  strong  desire  of  a  Hindoo  to  be  ,  The  Judge  of  the  Court  at  Nuddea  found 
succeeded  by  a  son.  Why  the  allegation,  if  1  the  first  issue,  that  on  the  will,  in  favor  of 
untrue,  was  made,  or  why,  if  true,  it  was  the  defendants.  He  expressed  no  opinion  on 
abandoned,  it*  is  difficult  to  say.  It  is  the  the  second,  which,  in  consequence  of  his 
great  misfortune  of  Hindoo  litigants  that  finding  on  the  first,  he  judged  to  be  then  an 
their  cases  often  fall,  in  the  earlier  stages  immaterial  issue.  On  appeal  to  the  High 
of  litigation,  into  the  hands  of  incompetent  Court,  that  Court  consisting  of  three  Judges, 
advisers,  who,  by  the  mixture  of  falsehood  \  Mr.  Trevor,  Mr.  Seton-Karr,  and  Mr.  Jackson, 
with  truth,  or  by  the  suppression  or  aban-  '  found  unanimously  the  issue  in  favor  of  the 
donment  of  part  of  a  true  case  from  some  ;  plaintiff,  the  now  respondent,  and  reversed 
misUken    views    of    policy    or    difficulty,  ;  the  decree  of  the  Civil  Court, 

create  often  impediments  to  its  success  from  :      t     *i       •   ..  ..u:«u  ^u^*.  r-^.^.f  ^r  «^^««i 
u*  u    .u     *  *  -r  \  jx  ij  .      In  the  view  which  that  Court  of  appeal 

which    the   true    story,    if    revealed,   would         .    .  necessarv  to  decide  both  issues 

have  been  free.    If,  for  instance,  it  should  ■  r     J  ^l ''  •   "1    I  ^Jn  .i^J«  „nilcVf^^ 
seem   exoedient   to  exajrirerate   the    illness     ^°^  *  decision  on  the  will  alone,  unless  it  had 
ly!^ntTo   h^^^^^  established  the  will,  would  not  have  decided 

weaKness,  or  incapacity  or  an  auegea  tesia-     ,  ,       ,        .        f^ken  of  the  will 

tor,  and  to  tutor  witnesses  to  such  proof,  it  •  V  A^M  J?^  ;.  VvT^  iff  ?k J^L«fL  J^L 
-«J.u    *u..     u*      I*-    *    J       4U  *  J: k  Jr  ^    in  the  Civil  Court  or  Nuddea,  the  contention 

TZ  wK Sr'^  ^°  • '  ^  ^^  '  ?-VL  as  to  which  law,  whether  the  Mitakshara  or 
case  which  necessariy  supposes  during:  the     ^    Dayabhaga/should  prevail  was  a  need-     ' 

.o^llTrtTVnHf^n^l!!!  ?^T^'rr!".ll^'^^^^^        '«s  One.  except  as  it  tended  to  disprove 

tor;  and  in  Indian  cases  it  is  scarcely  safe  or    .,        .,,  ',       ,5  • •^  »^  u«  ^^  ;«r.o^f,:«.,« 

'    ^  _,  .     ^     .     ^    .         .       i_.       ir  .u      the  wi  1  by  showinsr  t  to  be  an  inonicious 
just  to  make  against  the  suitor  himself  the  j  ,.        .  .    ^             * 

ordinary  presumptions  from  the  conduct  of  a  1  "*^P^^*  *^"- 

suit  which  would  be  made  in  our  own  Courts        H,  however,   the  evidence  afford  ground 

under  the  like  circumstances.  enough  for  believing  that  the  ancient  family-  " 

It  has,  therefore,  been  very  properly  urged  :  usage,  whether  legally  obsolete  or  not,  might 

in  the  able  arguments  on  behalf  of  the  plaintiff    yet  be  operative  enough  in  the  mind  of  ^ 

thatheryoath,  ignorance,  sex,  and  dependent    male  member  of  his  family  to  lead  him  to 

stale  must  all  be  weighed  and  have  due  im- '  prefer  the  sole  ownership  of  a  male,  his  con- 

portance  given  to  them  when  her  supposed    joint  owner  and  co-heir,  with  whom  he  had 

acquiescence  in  the  title  of  Paresnauth  is  '  been  associated  in  the  enjoyment  and  with 


urged  against  her.    As  Rspect^  herself  per- 
sonally, the  force  of  these  arguments  may  be 


whom  the  entire  management  had  been,  to 
what  he  might  consider  the  risk  of  female 


admitted  so  far  as  they  regard  acquiescence  «  ownership,  then  no  sound  argument  derived 
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from  the  mere  presumed  inofficiousness  of  the 
disposition  according  to  the  general  law  could 
be  use3  to  weaken  adequate  evidence  as  to  the 
factum  of  the  will.  In  the  opinion  of  their 
Ix)rdships,  it  would  be  a  rash  conclusion,  on 
•the  «tate  of  the  evidence  in  this  cause,  to 
suppose  that  a  preference  of  the  law  of 
Bengal  was  likely  to  be  operative  in  the  mind 
of  the  testator;  and  without  a  belief  in  the 
probable  existence  of  such  a  preference, 
where  is  the  foundation  for  treating  the  will 
as  inofficious  ? 

It  is  not  necessary  for  their  Lordships  to 
decide  the  second  issue  in  the  view  which 
they  take  of  this  case,  which  is  substantially 
the  same  as  that  taken  by  the  Civil  Court 
of  Nuddea.  It  is,  however,  necessary  for 
them  to  review  the  evidence  on  this  issue, 
to  some  extent,  in  order  to  support  the 
opinion  already  expressed  by  their  Lordships 
as  to  the  probability  of  a  continuing  attach- 
ment by  the  testator  Batooknauih  to  his 
original  family-usages. 

From  the  admissions  in  the  pleading  refer- 
red to  by  the  High  Court  in  their  judgment, 
and  from  the  evidence,  it  may  be  safely  con- 
cluded that  this  family  came  from  a  part 
of  India  where  the  Mitakshara  was  and  is 
the  prevailing  authority  ;  that  it  cafne  not 
unattended  by  ministers  of  religion ;  and 
that  it  originally  continued  in  Bengal  its 
ancient  law.  As  at  the  time  of  that  migra- 
tion the  Mahomedan  was  the  governing  power, 
and  as  the  Hindoos  were  rather  connived  at 
than  sanctioned  by  the  governing  power  in 
the  exercise  of  their  reli9:ion,  their  law  was 
in  the  nature  of  a  personal  usage  or  custom, 
and  it  is  probable  that  migrator)'  families  or 
tribes  amongst  Hindoos  would  retain  their 
own  usages. 

There  seems  to  be  no  reasonable  ground  for 
doubting  that  the  office  of  priest  was  heredi- 
tar}%  and  derived  to  the  existing  family-priest 
by  successors  in  the  mode  stated  by  the 
Purohit,  whose  evidence  was  rather  laid  aside 
by  the  High  Court,  on  the  ground  that  he 
might  be  swayed  by  interest,  than  rejected 
by  it  as  untrustworthy.  An  adherence  to 
family  usages  is  a  strong  Oriental  habit;  it  is 
in  most  places  not  a  weak  one,  and  since, 
generally,  the  love  of  them  increases  with 
tfeeir  long  prevalence,  it  requires  no  effort  to 
believe  that  the  retention  of  religious  usages 
and  customs  spoken  of  by  the  defendant's 
witnesses  did  prevail  in  that  particular  branch 
of  the  family,  to  which  point,  indeed,  the 
Purohit's  evidence  in  a  most  important  parti- 
cular— that  of  the  performance  of  the  Shrad 
of  Batooknauth — is  clear  and  direct,  and  on 


that  point  ifot  contradicted  by  proof,  for 
though  the  plaintiff  alleges,  she  does  not 
prove,  th^i  she  performed  her  husbaodi 
Shrad. 

This,  indeed,  is  not  decisive  of  the  ques- 
tion as  to  the  devolution  of  property  io  the 
family  by  right  of  succession,  since  a  family 
might    retain    its    religious    rites,     and  yet 
acquiesce  in  a  devolution  of  property  In  the 
common  course  of  descent  of  property  in  that 
district  amongst  persons  of  the  same  race. 
But  still  there  is  in  the  Hindoo  law  so  close  a 
connection  between  their  religion  and  thdr 
succession  to  property,  that  the  prefertbie 
right  to  perform   the  Shrad   is   commooly 
viewed  as  governing  also  the  question  of  the 
preferable  right  to  succession  of  property; 
and,  as  a  general  rule,  they  would  be  ex- 
pected to  be  found  in  union.     Now,   u  is 
proved  by  the  Purohit,  the  proper  witness  to 
be  adduced  for  the  purpose,  that  Paresnaotfa 
performed  the   Shrad  of  Batooknauth,  and 
that  proof  is  not  opposed  i>y  counter-proof. 
It    is    a    fact    which,     unexplained,    bears 
strongly  on  the  question  of  the  right  to  the 
succession  being  under  the  Mitakshara.    The 
High  Court  considered  the  evidence  to  be 
nearly   balanced,   so   far  as   the    e\idence, 
exclusive  of  the  judicial  proceedings  here- 
after to  be  referred  to,  went ;  but  it  is  to  be 
observed  that  the  High  Court,  withont  aoy 
sufficient  reason  assigned,  set  aside  the  evi- 
dence of  the  Purohit,  which,  if  it  be  regarded 
as  the  oncontradicted  evidence  of  the  appro- 
priate and  ordinarily  adequate   witness  to 
the  performance  of  a  Shrad,  by  establishing 
the  performance  of  the  ceremony  by  Pares- 
nauth,  should  have  inclined  the  scale  in  favor 
of  that  side,  specially  when  it  is  remembered 
that  a  presumption  existed  in  favor  of  the 
continuance  of  the  ancient  family-custom. 

Their    Lordships  are  relieved  from  the 
necessity  qf  considering  whether  the  High* 
Court  did,  or  did  not,  attach  undue  weight 
to  the  proofs  on  which  they  mainly  rested 
their  judgment  on  this  point;  since  the  ques- 
tion now  to  be  considered  by  their  Lordships 
is  only    whether    the  will  was    inoffidoos. 
The  High  Court  proceeded  on  the  ground 
that  the  judicial  proceedings  which  they  rely 
on  and  state  in  their  judgment,  and  which 
are  set  forth  in  the  respondent's  case,  show  i 
that  the  family  had  for   some  generatioos 
recognized  the  law  prevalent  in  Bengal  as 
that  of  their  succession.    The  High  Cotnt  j 
had  no  explanation  given  to  it  of  these  pro-  J 
ceedings.     Itjcertaiifly  lay  on  the  defendants 
to  give  that  explanation.     Possibly  Paitt- 
nauth  might  have  been  able  to  show  that  m 
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actaal  enjoyment  according  t<»  sdch  title  by 
record  had  ever  obtained  in  his  branch  of  his 
family,  and  might  have  shown  th^  he,  as  a 
party  to  the  suit,  had  not  advised  or  sug- 
gested that  form  of  procedure  and  joinder  of 
parties,  and  was  not  conscious  of  the  effect 
of  it,  as  evidence  to  rebut  the  continuance  of 


bited  in  Court,  and  submitted  to  some  inves- 
tigation and  proof,  and  was  proved ;  and  that, 
though  proved  ex  parte^  yet  such  proof  follow- 
ed on  the  ordinary  notifications  which  ordi- 
narily must  be  taken  to  give  dtie  notice  of  i 
claim  under  a  will. 
If,  then,  no  discrepancy  of  any  material 


a  family-custom  ;  but  whatever  weight  may  I  character  be  found  between  the  proof  which 
attach  to  such  suggestions  when  made  and    was  given  on  the  application  for  a  certificate 


established  by  proofs,  it  is  not  the  duty  of  a 
Court  to  suppose  them.  It  suffices  to  say 
that  the  decision  on  this  issue  of  the  High 
Court,  on  the  evidence  in  the  cause,  may  be 
correct ;  yet  their  Lordships  cannot  derive 
from  such  evidence,  viewed  in  connection 
with  the  other  evidence  in  the  cause,  that 
belief  which  would  justify  them  in  treating 
the  will  as  primd  facie  improbable,  because 
inofllcious,  and  inofficious  because  regardless 
of  the  ordinary  preferences  of  Hindoos  of  the 
Bengal  Schools. 

Their  Lordships  proceed  now  to  the  con- 
sideration of  the  evidence  as  to  the  factum  i 
of  the  will  itself.  It  must  be  remembered 
that  Paresnauth  is  dead,  and  that  imputations 
are  cast  on  him  after  his  death,  which  he 
might  have  been  able,  ^nd  which  his  repre- 
sentatives in  this  suit  may  be  unable,  to 
reject,  at  least  with  equal  success.  There- 
fore, a  Court  of  Justice  should  be  careful  to 
see  that  no  inference  be  raised  against  the 
title  which  he  asserted  and  proved,  and  under 
.which  he  obtained  and  retained  possession 
during  his  life  unopposed,  unless  it  be  such 
as  the  evidence  in  the  cause  clearly  war- 
rants. The  evidence  as  to  the  factum  itself 
in  the  judgment  of  both  Courts  appeared 
satisfactory.  It  is  declared  by  the  High 
Court  to  have  been  "  precise  enough  on  the 
main  points  of  execution  and  signature,  and 
to  exhibit  no  signal  discrepancies.''  In  an 
ordinary  case,  even  on  proof  of  a  Hindoo 
will,  such  evidence  would  be  deemed  adequate ; 
and  it  must  be  remembered  th&t  this  will  was 
very  soon  after  its  execution  publicly  exhi- 
Vol.  X. 


in  1853,  ^^^  ^^^^  given  on  the  trial  of  the 
cause  in  1859,  the  witnesses  being  native 
witnesses,  and  speaking  again  to  the  same 
facts  after  so  long  an  interval,  the  absence  of 
such  discrepancy,  and  the  precision  of  the 
statements  as  to  the  execution  and  signature, 
are  some  arguments  in  themselves  in  support 
of  the  truth  of  that  to  which  those  of  the 
witnesses  who  were  examined  on  both  trials 
depose.  One  discrepancy,  however,  is  noticed 
in  the  respondent's  case  at  page  3,  line  33, 
on  which  much  stress  was  laid  by  Mr.  Cave 
in  his  able  argument  for  the  respondent. 

The  witnesses  at  the  earlier  judicial  inves- 
tigation described  the  will  as  having  been 
immediately  dictated  by  the  testator  to  Deno- 
nauth,  the  writer;  whereas,  at  the  trial  of 
this  cause,  they  depose  that  Tamcknauth 
made  the  draft  from  the  dictation  of  the 
testator,  and  that  Denonauth  made  a  fair  copy 
from  it.  This  discrepancy  certainly  exists, 
but  it  is  one  which  might  be  found  in  many 
a  case  free  from  suspicion.  It  may  have 
proceeded  from  mere  inaccuracy  of  recollec- 
tion ;  and  sometimes  in  native  statements  an 
intermediate  agency  is  passed  over,  and  an 
action  ascribed  to  an  immediate  source,  which, 
in  truth,  proceeded  from  a  derivative  one. 
The  reason  assigned  by  the  respondent's  " 
Counsel  for  this  variation  of  story  M  little 
probable.  Had  the  witnesses  for  the  will  re- 
collected the  evidence  which  they  gave  on 
the  first  trial,  they,  if  false  witnesses,  would 
have  adhered  to  it.  They  are  not  likely  on 
the  trial  to  have  made  intentionally  their 
evidence  conformable  to  that  of  the  respond* 
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•  ^   ing  to  her  so  urgeDtly  recommended  that  the 
permission  provided  for  five  acts  of  adoption 
^        in  succession  on  failure  of  each  preceding 
•  ^ne  ?    If  then  the  Court  finds  itself  compell- 
ed to  discredit  these  allegations,  what  rational 
ground  has  it  for  reposing  confidence  even 

•  on  the  story  of  her  own  continued  ignorance, 
during  the  lifetime  of  Paresnauih,  of  any 
title  adverse  to  her  own  ?  In  a  suit  not  in- 
stituted by  Paresnauth,  but  which  was  insti- 
tuted hostilely  to  him,  to  set  aside  a  certain 
putnee«tenure,  which  suit  affords  not  the 
slightest  ground  for  a  supposition  that  there 
was  any  collusion  with  him  in  it,  he  is  found 
pleading  the  will,  and  she  repeating  that 
title,  and  praying  therefore  to  be  dismissed 
from  that  suit.  Pn'md  facie  at  least,  credit 
must  be  given  to  that  pleading,  that  it  pro- 
ceeds from  one  who  was  qualified  to  represent 
her.  Is  the  contrary  proved?  Is  any  one 
called  to  show  how  that  answer  came  to  be 
filed .^  Paresnauth  is  dead;  and,  after  bis 
death,  is  it  to  be  presumed  that  he  put  her 
answer  without  her  authority  on  record,  that 
is,  that  he  committed  a  fraud  on  the  Court, 

*  and  continued  a  fraud  on  her?    A   Court 

should  not  impute  fraud ;  and  after  the  death 

of  Paresnauih  nothing  should  be  supposed  to 
his  prejudice  for  which  there  is  not  a  legal 
foundation. 

Their  Lordships,  therefore,  on  a  review  of 

the  giounds  on  which  the  High  Court  has 
held  this  will  not  proved,  are  compelled  to  say 
that  they  think  that  the  Court  laid  no  found- 
ation for  treating  the  will  as  inoflicious  in 
itself,  for  disregarding  the  evidence  of  the 
Purohit,  or  for  ascribing  ihe  answer  of  the 
widow  to  the  deceasfcd  Paresnauth.    The  will 


had  been* proved,  though  ex  parte;  it  had 
been  acted  on  very  recently  after  the  testator's 
death,  and  possession  held  for  a  considerable 
time  under  it.  There  appears  to  have  been 
no  desire  on  the  part  of  Paresnauth  to  escape 
from  the  publicity  and  responsibility  attend- 
ing the  proof  of  such  a  document.  In  fact. 
it  was  not  drawn  into  question  so  long  a^ 
Paresnauth  himself  lived.  That  apparent 
acquiescence  is  attempted  to  be  ascribed  to  a 
general  and  enduring  ignorance,  which  is  in 
itself  eminently  improbable.  The  will  is 
met  by  distinct  allegations  of  fraud  and  Ibr* 
gery,  the  witnesses  to  which  are  discredited 
by  both  Courts.  Besides  this,  the  case  of  the 
plaintiff  does,  in  the  several  parts  of  it  before 
commented  on,  bear  the  appearance  not  simply 
of  exaggeration,  but  of  conscious  untradi. 
Whatever  might  have  been  the  result  of  this 
case,  had  these  presumptions  in  support  of  the 
case  for  the  will  been  wanting,  the  ordioaiy 
support  which  the  failure  of  an  opposing  case 
lends  to  the  case  which  it  impeaches,  with 
the  presumptions  arising  against  the  opposing^ 
case  from  the  introduction  into  it  of  matters 
too  grossly  improbable  for  belief,  and  not 
the  subject  of  innocent  mistake,  must  be  ap- ' 
plied,  on  a  review  of  the  whole  evidence  in 
the  cause,  to  support  xh^/acium  of  this  will. 
Their  Lordships  think,  therefore,  that  the 
decision  of  the  High  Court  must  be  reversed 

with  costs,  and  that  the  decision  of  the  Civil 
Court  of  Nuddea  should  be  restored  and 
affirmed,  and  that  the  appellants  should  have 
the  costs  of  this  appeal ;  and  they  will 
hiimbly  certif]^  their  cpinion  to  Her  Majesty 

to  the  above  effect. 
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The  2nd  July  i86a.    ' 

Present :  « 

Sir  William  Erie,  Sir  James  W.  Colvile,  Sir 
Edward  Vaughan  Williams,  Lord  Justice 
Page  Wood,  Lord  Justice  Selwyn,  and  Sir 
Lawrence  Peel. 

Falsehood  in  a  deed  —  Presumption  of  fraud— 
Onus  probandi— High  Court's  powers— Strik- 
ing a  solicitor  off  the  rolls. 

On  Appeal  from  the  Hi^h  Court  at  Calcutta, 

In  the  matter  of  the  petition  of 
Augustus  Stewart. 


The  rule  that  the  intentional  statement  of  a  falsehood 
in  a  solemn  deed  taken  by  itself  without  explanation 
betokens  fraud  until  the  contrary  is  shown,  and  that 
it  is  the  duty  of  a  Solicitor  who  has  made  such  a  state- 
ment to  show  convincingly  the  absence  of  fraudulent 
motive,  can  scarcely  be  applied  when  a  fraudulent  motive 
has  not  been  alleged  by  any  complainant,  i  the  ex- 
planation offered  be  not  simply  incredible. 

There  is  no  such  special  authority  in  the  H.>^h  Court 
as  would  authorize  the  striking  ot  a  Solicitor  off  the 
rolls  of  the  Court  where  such  a  step  would  not  he  sane- 
tioned  by  the  practice  of  the  Courts  in  ICngland. 


The  appellant  in  this  case  seeks  to  re- 
verse an  order  of  the  High  Court  of  Judi- 
cature in  Bengal,  .made  on  the  6ih  May 
1867,  whereby  a  rule  nisi  of  the  i8th  April 
1867,  calling  upon  the  appellant  to  show 
cause  why  his  name  should  not  be  struck  off 
the  roll  of  Attorneys  and  Proctors  of  the 
Court,  was  made  absolute;  and  it  was  order- 
ed that  his  name  should  be  struck  of!  accord- 
ingly. The  charge  alleged  against  him  by 
the  rule  nisi  was  that  of  misbehaviour  in 
inserting  in  a  deed  a  false  recital  as  to  the 
•consideration,  knowing  the  same  to  be  false, 
and  in  attesting  the  execution  of  the  deed 
with  such  false  recital,  and  also  in  signing 
his  name  as  a  witness  to  the  receipt  of  the  con- 
sideration-money therein  mentioned,  know- 
ing that  no  consideration  had  passed  or 
was  intended  to  pass. 

The  deed  in  question  is  dated  the  i6th 
February  1863,  and  purports  to  be  an  ab- 
solute conveyance  by  William  Molloy  Stewart 
to  James  .Augustus  Stewart,  of  a  4  anna  or 
quarter  share  in  an  indigo  factory,  called 
Begum  Serai,  the  property  of  William  Molloy 
Stewart,  in  consideratiop  of  32,000  rupees. 
A  receipt  for  that  sum  is  endorsed  on  the 
deed,  and  signed  by  William  Molloy  Stewart, 


and   stamp  affixed,  and   the  covenants  for  • 

title  and  further  assurance  are  the  same^as 
would  be  found  if  the  transaction  hid  been 
that  which  the  deed  represents.  Its  execu- 
tion and  the  receipt  of  the  money  are  both  at- 
tested by  the  appellant.  It  is  admitted  h^  the»  * 
appellant  that  the  real  transaction  was  of 
a  different  character,  and  the  circumstances 
of  the  case  are  stated  by  him  and  by  the 
parties  to  the  deed  to  have  'been  as  follows : 
The  parties  to  the  deed  and  the  appellant 
are  brothers.  William  Molloy  Stewart  was  the 
owner  of  the  factory,  and  is  alleged  to  have 
been  in  good  credit  at  the  time  of  the  trans- 
action. His  brother,  the  appellant,  was  an 
attorney  in  partnership  with  Mr.  Hatch;  a 
share  in  that  partnership  had  been  purchased 
for  him  by  his  elder  brother,  William  Molloy 
Stewart.  James  had  for  some  time  assisted 
William  in  managing  the  factory.  He  had, 
in  i860,  been  admitted  an  attorney,  and, 
about  the  time  of  the  deed  being  executed, 
had  been  offered  a  partnership  in  the  firm  of 
Messrs.  Barrow  and  Sen,  Attorneys  at  Cal- 
cutta, William  was  desirous  of  still  retain- 
ing his  brother's  services,  and  induced  him  to 
give  up  the  offer  of  Messrs.  Barrow  and  Sen, 
by  proposing  to  make  over  to  him  one  quar- 
ter of  the  Begum  Serai  factory.  The  assent 
of  James  to  William's  proposal  formed  the 
real  consideration  for  the  assignment  made  to 
him  on  the  i6th  of  February;  no  money- 
consideration  whatever  was  paid  by  James. 

Mr.  Barrow,  by  his  evidence,  confirms 
the  statement  of  this  oifer  of  partnership 
having  been  made  by  him  to  James  in  July 
1862,  and  of  James  declining  it  on  the 
ground  of  "  favorable  arrangements  having 
been  made  with  his  brother." 

It  does  not  appear  that  at  the  date  of  the 
deed  there  was  any  charge  on  the  factory 
beyond  a  deposit  of  title-deeds  with  Messrs. 
Thomas  and  Co.,  the  agents  to  the  factory, 
for  the  current  outlay,  and  a  balance  was,  in  - 
fact,  then  due  to  the  factory  on  this  account. 
The  deed  was  registered  immediately  upon 
its  execution  ;  and  within  a  day  or  two  after- 
wards William  borrowed  of  Mr.  Hatch  the 
further  sum  of  14,000  rupees,  of  which  6,oco 
rupees  seem  to  have  formed  the  considera-  * 
tion  for  the  appellant's  share  in  the  psA^tner- 
ship,  bought  for  him  by  William,  and  «a 
mortgage  was  executed,  the  draft  of  which  is 
produced,  by  which  William  mortgaged  his 
i2-anna  or  three  quarter  share  only,  in  the 
factory.  The  deed  of  conveyance  of  the  1 6th 
of  February  did  not  take  any  notice  of  the 
equitable  mortgage  to  Thomas  and  Co.;  the 
mortgage  to  Hatch  recites  its  existence. 
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After  these  transactions,  William  purcbas- 
efl  another  considerable  factory,  and  took 
shares  'in  an  Indigo  Company,  whither  he 
went  to  reside;  but  James  continued  to  su- 
perintend the  Begum  Serai  factory.  It  is  not 
»sho\vi  that  William  was  embarrassed  till 
after  the  failure  of  the  Agra  Bank  in  June 
1866.  Thomas  and  Sons  also  failed  about 
that  time ;  and  towards  the  end  of  the  same 
year  William  presented  his  petition  in  the 
Insolvent  Debtors'  Court. 

Janies  in  the  meantime  had  continued  to 
manage  the  factory,  and  to  draw  a  salary  of 
300  rupees  a  month ;  but  he  drew  no  sum  as 
profits,  nor  was  any  division  of  profits  made 
till  after  the  insolvency  of  William,  when 
James  consigned  his  one  quarter  share  of 
produce  to  separate  agents. 

On   the   2^th   March    1867,   the    Official  suggested  by  William  Molloy  Stewart,  w 

Assignee,  under  the  insolvency  of  William,  f "«?ed  as  his  sole  motive  for  desinng  ii 

summoned  the  appellant,  and  James  and  iMr.  ^?  drawn  as  a  sale  for  a  money^consideraii 

Hatch,  to  be  examined  before  the  Insolvent  ^\  ^ishto  put  a  value  on  the  factory,  the  sa 

Court  as  to  the  insolvent's  estate  ;  and  on  ,  p^emg^ihen  a  nevv  one.^  2  .^^^^l^iu!!" 
the  13th  of  April  1867,  they  and  the  insol- 
vent   were    examined    before    Mr.    Justice 


his  offer  of  a» share  in  his  business  to  Jai 
Stewart,  who  had  assigned,  as  a  reason 
declining^it,  that  he  had  an  offer  of  a  fai 
able  arrangement  with  his  brother  ;  3.  4, 1 
5  affidavits  of  the  three  brothers.  Cefi| 
accounts  of  Thomas  and  Sons  were  prod 
showing  a  balance  of  24,544  rupees  6  a 
2  pie  due  to  the  factory  in  February  \ 
over  and  above  a  sum  exceeding^  2,cxx?  r 
paid  to  William  M.  Stewarts  credit  at  ] 
bankers.  An  exhibit  B  was  also  produ 
being  the  draft  of  the  mortgage  to  Ha 
originally  prepared  as  a  mortgag'e  by  ihe  & 
brothers  William  and  James,  of  the  wl 
factory,  and  afierwards  altered  to  a  mon 
of  the  12  annas  or  three-quarter  share 
William  only. 

The  appellant  states  in  his   affidavit  c 
the  form  in  which  the  deed  was  dramz  w 


Phear,  and  specially  interrogated  as  to  the 
above  transaction. 

On  the  18th  April  1867,  the  appellant 
was  served  with  the  rule  nisi  of  the  High 
Court  upon  which  the  order  now  appealed 
from  is  based,  which  was  obtained  on  the 
motion  of  the  Advocate-General.  The  rule 
purported  to  be  drawn  up  upon  reading  the 
affidavit  of  Mr.  Davis,  Chief  Clerk  of  the  In- 
solvent Debtors'  Court,  and  two  exhibits, 
marked  A  and  B,  and  the  examination  of 
William  Molloy  Stewart,  Mr.  Hatch,  and  the 
appellant,  and  the  deed  of  conveyance  of 
the  i6lh  January  1863. 

Mr.  Davis's  affidavit  merely  verified  the 
proceedings  before  ihe  Insolvent  Debtors' 
Court  and  the  exhibits  A  and  B.  A  ap- 
pears to  have  been  the  deed  of  conveyance ; 
B  the  mortgage  to  Mr.  Hatch.     . 

On  this  rule  having  been  served,  the  ap- 
pellant appeared,  and  filed  affidavits  in  oppo- 
^sition  to  making  the  rule  absolute. 

JThe  affidavits  were,  first,  an  affidavit  by 
Mr.  McLeod,  an  owner  of  factories  in  the 
Tirhoot  district,  which  deposed  to  his  having 
known  for  some  years  past  that  James  was 
the  owner  of  a  quarter  share  in  the  factor}% 
and  to  his  having  always  believed  that  it  had 
been  given  to  him  by  his  brother  William  ; 
secondly,  an  affidavit  of  Mr.  Barrow  verifying 


'  that  he  was  not  aware  of  any  other  objec 
that  he  believed,  and  believes,  it  to  be  a  /ai 
estimate;  that  his  brother  William  was  n 
indebted  beyond  20,000  rupees,  and  had, 
the  date  of  the  deed,  property  of  a  value  fi 
above  the  amount  of  his  debts,  as  to  which  I 
he  slates  some  particulars.  He  states  ihc. 
immediate  registering  of  the  deed — the  nioii-| 
gage  to  Hatch — and  says  that,  in  preparing  i 
and  attesting  the  execution  of  the  deed,  and  | 
attesting  the  endorsed  receipt,  he  bad  00 
fraudulent  or  dishonest  intention  of  any  krW 
whatever,  and  that  nothing,  either  directly 
or  indirectly,  passed  between  him  and  bis 
brother  William  to  lead  him  to  suppose  that 
William  contemplated,  and  he  does  not  be- 
lieve that  he  contemplated,  any  fraud  direct/f 
or  indirectly.  James,  in  his  affidavit, 
says  that  he  was  not  aware  of  the  form  of  |b^« 
deed  till  after  its  execution.  In  his  examin- 
ation before  the  Insolvent  Court  he  had  said 
he  wrote  a  letter  about  it,  and  that  be 
thought  it  would  have  been  belter  if  tbc 
consideration  had  appeared  ;  that  letter  can- 
not be  found.  In  his  affidavit  he  denies  all 
intention  of  fraud,  and  says  he  is  bond-Jidi 
owner  of  the  property.  William  also,  in  his 
affidavit,  denies  all  fraud,  and  makes  a  state- 
ment as  to  his  estate,  which,  if  troe,  i^OffW 
show  him  at  the  date  of  the  deed  to  have 
possessed  considerable  property;  and  both 
agree  in  stating  the  real  con^deratioo  to 
have  been  the  consent  of  James  to  give  ttp 
the  offer  of  M?.  Barrow,  and  to  attend  i<i  ^ 
management  of  the  factory.  I* 
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No  evidence  whatever  was  grven  impugn- 
ing the  statements  contained  in  these  affida- 
vits. No  evidence  has  been  giveji  of  any 
person  having  been  defrauded  by  any  of  the 
brothers,  nor  of  any  improper  use  of  the  deed 
having  been  attempted.  Nor  does  the  As- 
signee in  Insolvency  make  any  complaint,  or 
impugn  the  actual  ownership  of  the  property, 
to  the  extent  of  one-cjuarter,  by  James. 
The  deed  was  registered.  McLeod  speaks 
of  the  notoriety  of  the  claim,  at  least,  of 
ownership,  by  James ;  and  Hatch  took  a 
mortgage  of  three-fourths  on  the  footing  of 
James  being  the  owner  of  the  other  one- 
fourth  within  a  day  or  two  of  the  execution 
of  the  deed  of  conveyance. 

Under  these  circumstances,  the  Chief  Jus- 
tice and  Mr.  Justice  Phear  have  thought 
that  the  appellant  ought  to  be  struck  off  the 
list  of  Attorneys  and  Proctors  of  the  Court. 
The  Chief  Justice,  in  the  reasons  which  he 
assigned  for  this  conclusion,  states:  "That 
the  insertion  of  the  recital  and  statement 
admitted  to  be  false,  and  known  by  all  parlies 
to  be  false,  and  which  might  be  used  for  the 
purpose  of  misleading  others,  was  a  very 
grave  offence  on  the  part  of  the  Attorney. 
The  offence  is  greatly  aggravated  if  it  is 
proved  that  the  recital  was  inserted  dishon- 
estly, or  in  order  that  it  might  be  used  for  a 
fraudulent  or  dishonest  purpose  if  necessity 
should  ever  arise."  And  at  a  later  part  of 
his  reasons  the  Chief  Justice  says :  "  I  do 
not  believe  that  Mr.  Augustus  Stewart 
acted  honestly  or  innocently  in  inserting  in 
the  deed  the  false  statements  which  are  con- 
tained in  it,  and  in  attesting  the  execution 
of  the  deed,  when  he  knew  the  statements 
were  false,  together  with  the  false  receipt 
for  the  32,000  rupees."  The  Chief  Justice 
cites  also  Section  428  of  the  Indian  Penal 
Code,  which  punishes  with  fine  or  imprison- 
•ment,  or  both,  any  one  **  who  dishonestly  or 
fraudulently  signs,  executes,  or  becomes  a 
party  to  any  deed  or  instrument  which  pur- 
ports to  transfer  or  charge  property,  and 
which  contains  any  false  statements  relating 
to  the  consideration  for  such  transfer  or 
charge,  or  relating  to  the  person  for  whose 
use  it  is  really  intended  to  operate." 

Mr.  Justice  Phear  in  his  reasons  states : 
"  That  the  intentional  statement  of  a  false- 
hood in  a  solemn  deed  taken  by  itself  with- 
out explanation  must  be  considered  as  a  badge 
of  fraud ;  '  adding  •*  that  it  is,  of  course, 
possible  to  conceive  cae/js  in  which  the  act 
should  be  unconnected  with  any  fraudulent 
intention.;  but  that  if  the  person  who  has 


made  such  a  statement  relies  on  its  having 
been  done  innocently,  it  is  for  him  to  prove 
it;  that  it  betokens  fraud  until  the  contrary 
is  shown."  And  in  a  later  passage  he  says 
that  *'  it  is  incumbent  upon  the  officer  of  the 
Court  who  has  done  such  acts  as  the  appel-* 
lant  admits  he  has  done,  to  show  not  merely 
that  it  is  not  certain  after  all  that  the  act  was 
not  an  innocent  one  rather  than  a  fraud,  but 
that  he  is  bound  to  go  further,  and  show 
convincingly  that  he  was,  in  fact,  acting  inno- 
cently in  the  maUer,  with  no  fraudulent 
motive  or  motives  of  misconduct."  The 
learned  Judge  concludes  by  observing  *'  that 
the  powers  of  the  High  Court  could,  if  they 
thought  it  reasonable  (even  though  such  a 
cause  might  not,  according  to  the  reports  of 
cases  in  England,  have  seemed  as  yet  to 
have  been  judicially  recognized  by  the  Supe- 
rior Courts  of  Westminster  as  a  cause  of 
punishment),  remove  or  suspend  from  prac- 
tice an  Attorney  of  the  Court." 

Mr.  Justice  Norman  concurred  with  the 
other  learned  Judges  in  thinking  "that  the 
appellant  had  been  guilty  of  a  very  great  and 
serious  irregularity  and  impropriety,  which, 
whatever  views  ^'ere  taken  of  the  motives 
which  actuated  him,  would  justify  the  Court 
in  visiting  him  with  severe  penalties."  He 
conceived,  however,  that  on  a  question  of 
striking  an  Attorney  off  the  roll  '*  the  clearest 
distinction  exists  between  cases  where  an 
Attorney  misconducts  himself  for  fraudu- 
lent purposes,  and  those  where  such  mis- 
conduct or  irregularity,  however  grave,  is 
not  committed  with  the  intent  of  defrauding 
his  client  or  injuring  others."  He  further 
says :  "  I  should  require  the  fraud  or  the  crime 
to  be  as  distinctly  proved  against  him' as  if 
he  stood  upon  his  trial  at  the  bar  of  a  Cri- 
minal Court  for  the  offence."  He  finally 
came  to  the  conclusion  that  the  false  state- 
ment was,  in  fact,  not  made  with  intent  to 
injure  or  defraud  any  one,  and  wiih  still 
more  confidence  that  on  the  evidence  no 
such  intent  had  been  proved;  and  he  ac- 
cordingly suggested  suspension  as  an  ade- 
quate punishment. 

Their  Lordships  feel  bound,  on  the  consi- 
deration of  the  whole  evidence  before  4hem, 
to  come  to  the  conclusion  that  the  order 
complained  of  ought  to  be  discharged. 

They  are  of  opinion  that  the  preparation  of 
the  deed  of  conveyance  containing  an  untrue 
statement  of  the  transaction,  and  the  attest- 
ing of  the  deed,  and  of  a  receipt  for  consi- 
deration-money which  was  never  paid,  would 
be  circumstances  of  great,  perhaps  overpow- 
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^  ering,  weight  as  evidence  of  guilty  connivance 
against  a  Solicitor  cognizant  of  the  actual  facts, 
in  the  e>^nt  of  such  a  deed,  upon  or  soon  after 
its  execution,  being  used  as  an  instrument  of 
fraud.     They  are  further  of  opinion  that  any 

•  ^olicifor  may  very  properly  be  called  upon 
by  the  Court  before  whom  such  a  deed  shall 
have  been  produced,  to  explain  the  cir- 
cumstances attending  its  preparation  and 
execution.  But  if  this  explanation  be  given  ; 
if  ii  be  supported  by  evidence ;  if  no  counter- 
evidence  be  offered ;  if  no  fraudulent  use  of 
the  instrument  complained  of  has  ever  been 
made   or    attempted;    and    no    person    has 

^  complained  of  any  injury  directly  or  in- 
directly caused  by  it — we  think  that,  how- 
ever objectionable  the  practice  may  be  of 
permitting,  for  any  reason  whatever,  a  deli- 
berate mis-statement  of  facts  upon  the  face  of 
a  deed,  yet  such  practice,  unfortunately  by 
no  means  unfrequent,  cannot  be  considered 
sufficient  in  itself  to  warrant  the  striking  of  the 
practitioner  off  the  rolls. 

Even  assuming  the  correctness  of  the  view 
taken  by  Mr.  Justice  Phear  of  the  Solicitor's 
duty,  namely,  that  of  showing  convincingly 
the  absence  of  fraudulent  motive,  yet  when  a 
fraudulent  motive  has  not  been  alleged  by 
any  complainant,  such  a  rule  can  scarcely  be 
applied  if  the  explanation  offered  be  not 
simply  incredible. 

Deeds  are  constantly  prepared,  which,  on 
the  face  of  them,  deal  with  the  parties  as  in- 
terested, who  are,  in  effect,  only  trustees  for 
others ;  and  the  knowledge  of  such  a  practice 
probably  influencQ.d  the  framers  of  the  Code 
in  preparing  the  enactment  referred  to  by  the 
Chief  Justice;  for  they  confined  its  penal  pro- 
visions to  "fraudulent  and  dishonest"  parti- 
p     cipation  in  such  an  instrument. 

It  appears  to  their  Lordships  on  the  evi- 
dence in  'the  present  case,  that  James  was 
,  intended  to  become,  and  did  become,  the 
bomUfide  owner  of  the  quarter  •  share.  Mr. 
Barrow  confirms  the  statement  as  to  the 
circumstances  under  which  he  became  such 
owner.  Publicity  as  to  the  ownership  was 
immediately  given.  There  was  no  reason  for 
•  representing  him  to  be  such  owner  with  a 
view  to  protect  William  against  his  creditors. 
TJie  deed  was  acted  upon  at  the  time  of 
the  mortgage  to  Hatch  as  if  William  had 
parted  with  a  one-quarter  share.  James 
was  (as  is  stated  by  Mcl^eod)  in  possession 
not  only  as  manager,  but  as  the  recognized 
owner  of  a  share,  and  no  one  up  to  the 
present  hour  disputes  the  validity  of  that 
ownership.      It   does  not   seem,   therefore, 


that  any  ^usfiicion  in  such  a  state  of  cir- 
cumstances can  arise  to  displace  the  reality 
of  the  transfer  made. 

The  reasons  assigned  for  the  false  state- 
ments, though  unsatisfadory,  had  any  fraad 
whatever  followed  upon  '  the  transaction, 
are  not  inconsistent  with  the  possibility 
of  honest  motives.  Though  James  gave  a 
consideration  for  his  share  in  the  shape  <^ 
services  only,  yet  if  the  share  were  really 
worth  32,000  rupees  (and  no  evidence  to 
the  contrary  was  offered),  it  exceeded  pro- 
bably the  value  of  his  services,  and  his 
brother  might  be  desirous  to  mark  the  faft 
of  his  bounty.  Besides  this,  the  condition 
requiring  James  to  offer  his  shafe  to  his 
brother  before  parting  with  it  to  a  stranger, 
would  afford  some  ground  for  stating  an 
estimated  value.  It  is  said  that  the  ^^^ 
contained  no  covenant  by  James  to  continue 
his  management ;  but  if  the  property  were, 
as  it  seems  to  have  been^  flourishing,  such  a 
circumstance  alone  would  afford  an  adequate 
motive  for  his  continuing  as  owner,  and  the 
condition  as  to  offering  the  share  to  his 
brother  would  prevent  an  immediate  sale. 

The  absence  of  any  mention  of  the  dep^- 
sit  with  Thomas  and  Son  to  secure  the 
fioating  debt  due  to  them  as  agents  on  the 
purchase-deed,  as  contrasted  with  the  men- 
tion of  it  in  the  mortgage,  is  consistent  with 
honesty.  It  was  necessary  to  inform  the 
mortgagee  of  all  charges,  but  it  was  not 
necessary  to  inform  the  person  purchasing 
the  business  of  that  whi&h  was  really  a 
security  usual  in  the  ordinary  course  of  busi- 
ness. 

The  fact  that  James  received  no  profits 
whilst  he  had  a  monthly  salary  as  manager 
seems  to  their  Lordships  to  throw  no  doubt 
on  the  transaction. 

Their  Lordships  are  not  aware  of  such 
special  authority  as  appears  to  be  referred' 
to  by  Mr.  Justice  Phear,  as  would  authorize 
the  striking  of  the  appellant  off  the  rolls 
of  the  High  Court,  where  such  a  step  would 
not  be  sanctioned  by  the  practice  of  the 
Courts  in  England. 

They  desire  expressly  to  state  thai  they 
do  not,  in  recommending  fb  Her  Majesty  the 
discharge  of  this  order,  in  any  way  sanction 
the  propriety  of  deeds  being  prepared  .which 
on  the  face  of  them  are  inconsistent  with 
fact,  and  wish  simply  to  express  the  opinioii 
that,  upon  the  evidence,  the  irregularity 
was  wholly  unconnected  with  any  inieiitioQ 
to  defraud,  ahd  does  not,  therefore,  justify 
the  penalty  inflicted. 
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The  20th  December  1^67. 

Present :  ^ 

Master  of  the  Rolls,  Sir  James  W.  Col- 
ic, Sir  Edward  Vaughan  Williams,   Sir 
lichard  Torin  Kindersley,  and  Sir  Law- 
mce  Peel. 

lation  by  Hindoo  widow  —  Suit  by  rever- 
sioner— Onus  probandL 

Appeal  from  the  High  Court  at  Madras, 
Cavaly  Vencata  Narainapah 
t>ersus 
The  Collector  of  Masulipatam. 

Where  a  party  entitled  to  impeach  an  alienation  by 
widow  of  her  husband's  estate  sues  to  set  aside  such 
alienation,  and  the  defendant  establishes  not  only 
lat  he  had  a  cham  *on  the  estate  in  virtue  oiF  a  mort- 
je-deed  executed  by  the  widow,  but  that  the  debt  to 
iim  was  on  account  of  advances  made  to  her  for  pur- 
K>ses  for  which  she  would  have  been  entitled  to  alienate 
^e  estate  as  as^ainst  the  next  heirs,  it  does  not  follow 
that  because  pTaintifE  had  a  right  to  demand  this  pecu- 
iliar  proof,  the  ordinary  rule  which  requires  the  party 
who  alleges  payment  to  prove  payment  is  to  be  inverted 
.in  his  favor,  or  that  the  debt  is  to  be  presumed  to  be 

<  satisfied  unless  the  contrary  is  shown  by  the  creditor  ; 

<  and  if  he  alleges  that  the  mortgage-deed  was  not  bona 
pAty  the  burthen  lies  on  him  to  prove  his  allegation. 

This  Js  the  third  appeal  to  Her  Majesty 
in  Council  in  this  unfortunate  case.     On  the 
first  it  was  determined  that  the  Crown,  which 
is  represented  by  the  respondent,  was  entitled 
to  the  zemindary  in  question  by  escheat,  sub- 
ject to  whatever  interest  the  appellant  might 
nave  acquired  therein  by  virtue  of  the  trans- 
actions between  his  late  father  and  Lakshmi- 
devammah,  the  widow  of  the  last  zemindar. 
The  order  made  on  the  second,  which  bore 
date  the  6ih  of  January  1862,  amongst  other 
things  declared  that  the  Crown,  taking  by 
escheat,  had  the  same  right  to  impeach  the 
alienation  of  the  widow  which  the  next  heirs 
of  the  husband   (if  such   there   had   been) 
would   have   had;  and   that  the  appellant, 
then  the  respondent,  was  entitled  to  a  charge 
upon  the  estate,  and  to  be  paid  and  satisfied 
thereout  the  full  amount  of  all  such  of  the 
advances  (if  any)  made  by  his  father  to  the 
widow  as  were  made  for  purposes  for  which* 
according  to  the  Hindoo  Law,  she  would 
have  been   entitled   to    alienate   the   estate 
against  the  next  heirs  of  her  husband,  in  so 
far  as  she  had  no  other  estate  of  her  husband 
tp  answer  such  purposes ;  and  by  the  same 
order  the  cause  was  remitted  to  the  Sudder 
Adawlut  of  Madras  w^th  directions  to   in- 
quire whether,  having  regard  to  the  declara- 
tions aforesaid,  the  right  of  the  Crown  was 
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absolutely  defeated  by  the  razeenamah  reli«d 
on  by  the  appellant,  and,  if  not,  toJnquire 
what  advances,  if  any,  were  made  by  the 
appellant's  father  to  the  widow,  and  whether 
all  or  any,  and  which  of  such  advances,  and 
to  what  amount,  were  made  for  the*pur-* 
poses  for  which,  according  to  the  Hindoo 
Law,  the  widow  would  have  been  entitled 
40  alienate  the  estate  as  against  the  next 
heirs  of  her  husband,  and  whether  the  wi- 
dow had,  when  such  advances  were  made, 
other  estates  of  her  husband  sufficient  to 
answer  such  purposes. 

The  Sudder  Court  sent  down  the  issues 
so  directed  for  trial  in  the  Zillah  Court.  The 
judgment  of  Civil  Judge  (Mr.  Elliot)  states 
very  carefully  the  facts  which  he  found  to 
have  been  proved  before  him,  and  came  to 
the  following  conclusions :  ist,  that  the 
alienation  by  the  widow  was  for  legal  pur- 
poses sanctioned  by  Hindoo  Law,  and  that  the 
right  of  the  Crown,  as  next  heir  of  the  hus- 
band, was  therefore  actually  defeated  by 
the  razeenamah;  2ndlyy  that  the  sums  due 
for  such  advances  amounted  in  April  1838 
to  48,614  rupees  13  annas  6  pie,  the  balance 
of  the  account  then  adjusted  and  settled ; 
and  srdlyy  that  the  zemindar,  the  late  hus- 
band of  the  widow,  died  possessed  of  no 
property  available  for  any  purpose,  save  and 
except  the  estate  in  dispute  which  at  his 
death  was  not  unincumbered. 

The  decree  of  the  High  Court,  made  on 
appeal  from  this  judgment,  declared  that 
the  right  of  the  Crown  to  take  by  escheat 
was  not  defeated  by  the  razeenamah;  that 
from  the  death  of  the  zemindar  in  18 10  up 
to  181 3,  advances  were  made  to  the  widow 
by  the  appellant's  father  for  purposes  for 
which  according  to  the  Hindoo  Law,  the 
widow  would  have  been  entitled  to  alienate 
the  estate  as  against  the  next  heirs  of  the 
husband,  and  that  on  the  i8th  of  May  1822 
the  balance  due  to  the  widow  on  these  ad- 
vances, with  interest,  was  about  20,000 
rupees;  that  in  the  year  1828,  a  further  ad- 
vance of  1,033  rupees  3  annas  3  pie  was 
made  for  similar  purposes;  and  that  when 
the  beforementioned  advances  were  respect- 
ively made,  the  widow  had  no  other  estates 
of  her  husband  sufficient  to  answer  the  pur- 
poses for  which  they  were  taken  and  to 
which  they  were  applied;  but  that  the  de- 
fendant had  not  shown  what  at  the  date  of 
the  advances  last  mentioned,  was  the  debt 
on  the  former  advances,  or  whether  such 
former  debt,  or  any  part  of  it  still  subsisted ; 
that  no  advances  were  made  from  that  date 
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tQ  the  dale  of  the  mongage-deed  in  1838; 
that  it  Jay  upon  the  appellant  to  show,  and 
that  he  had  failed  to  show  that  the  widow 
was  in  debt  to  his  father  at  the  date  of  the 
execution  of  the  mortgage- deed  tor  advances 
'  made  for  the  purpose:!  aforesaid ;  and  that 
accordingly  the  respondent,  on  the  part  of 
Government,  was  entitled  to  take  the  estate 
by  escheat,  unincumbered  with  charges 
created  in  favor  of  the  appellant  or  his 
at  her. 

Ag»nsC  this  decree  ihe  present  appeal 
has  been  brought ;  and  their  Ix>rdships  have 
now  only  to  inquire  what  facts  must  betaken 
to  have  been  proved  on  the  irial  of  »he  issues 
directed  by  Her  Majesty's  order  of  the  6th 
of  January  iStiz,  and  what  conclusions 
ought  to  be  deduced  from  them. 

That  the  zemindar,  the  husband  of  the 
widow,  died  in  debt  and  left  little  or  no- 
thing except  the  zemindary  in  question,  is 
undisputed.  There  is,  therefore,  no  contest 
as  to  the  correctness  of  the  conclusion  to 
which  both  the  Courts  below  have  come  upon 
the  last  issue.  It  seems  to  be  also  admitted 
that  the  gross  annuil  revenue  of  the  zemin- 
dary was,  on  the  average,  tittle,  if  at  ali,  in 
excess  of  10,000  rupees;  that  the  peish- 
cush  or  Government  revenue  was  upwards 
of  4,000  rupees;  and  that  the  balance  was 
not  much  more  than  would  cover  the  zemin- 
dary and  other  expenditure  of  the  widow. 
The  probability,  therefore,  of  her  getting  out 
of  debt,  if  she  ever  found  herself  in  debt  to 
9  considerable  amount,  was  exceedingly 
small. 

Again,  it  is  proved  that  the  pecuniary  trans- 
actions between  the  late  zemindar  and  the 
uncle  and  father  of  the  appellant,  who  were 
first  cousins  of  his  wife,  began  before  1804. 
This  is  shown  by  Exhibit  13,  which  both 
the  Courts  below  have  treated  as  genuine, 
and  from  which  they  have,  as  their  Lord- 
ships think,  legitimately  inferred  that  the 
statements  in  Exhibit  14  (also  found  to  be 
genuine)  may  be  accepted  as  true.  If  this 
be  so,  we  have  it  established  that  in  1" 
when  the  widow  came  into  possession,  her 
late  husband  was  indebted  to  the  appeila 
uncle  Sceihiah  in  a  sum  exceeding  20, 
rupees,  and  that  she  had  to  borrow  from  him 
a'  luither  sum  amounting  to  about  3,200 
rupees,  in  order  to  defray  the  expenses  of 
her  husband's  obsequies,  and  perhaps  also 
for  other  purposes.  That  the  debt  so  du 
Seethiah  was  transferred  lo  ihe  respondent's 
father  on  the  15th  of  April  tSii,  is  proved 
by  Exhibit  No.  16. 


It  is  unne&ssary  to  consider  whether 
debt  thus  assigned  included  any  /u^Ti 
sums  paid  for  peishcush,  as  the  appeWi 
would  infer  from  Exhibits  15  and  16,  beciU 
the  Courts  below  have,  as  iheir  Lordsfaii 
think,  correctly  held  that  effect  mast 
given  10  the  widow's  admission,  contaioi 
her  letter  (No.    18)  of  the   i8th   of     M 

22  ;  that  at  that  date  the  debts  on  her  01 
showing  did  not  exceed  the  sum  tben: 
mentioned,  a  sum  which  this  paper  *tAl 
to  be  about  20,000  rupees,  but  which,  accon 
ing  to  the  printed  record,  is  12,000  rupee 
The  antecedent  proof,  in  the  absence  of  an 
evidence  to  the  contrary,  is,  their  iMrdsbip 
think,  sufficient  lo  establish  that  the  whol 
of  that  sum  represented  debts  whicVv  lii 
widow  was  emilled  to  charge  upon  the  » 
mindary  as  against  the  heirs  of  her  husbaa) 
The  High  Court  has  held  that  the  only  oih* 
advance  established  to  their  salisfaciion  1 
that  of  1,033  rupees  3  annas  3  pic  paid  H 
peishcush  in  182S,  and  their  Lordships  wj 
accept  that  fmding  as  correct,  though  thea 
is  undoubtedly  some  evidence  of  other  ad 
vances  of  the  like  nature.  ' 

This  being  so,  determination  of  this  ad 
peal  must  turn  on  the  question  whether  tu 
High  Court  was  right  in  holding  that  i 
lay  on  the  appellant  to  show,  by  posiiiw^ 
proof,  what  part  (if  any)  of  these  debts  ro 
mained  unpaid  in  183S,  at  the  date  of  lb' 
mortgage,  and  that,  in  the  absence  of  sV.  ^ 
proof,  it  was  to  be  inferred  that  no  part  ffl 
these  debts  subsisting  in  iSit  or  in  i8rf 
was  subsisting  in  1838. 

The  appellant  h;id,  no  doubt,  to  susUin 
an  extraordinary  burthen  of  proof.     He  hai 
to  establish  not  only  that  he  had  a  charge 
on  the  estate  by  the  act  of  the  widow.  b« 
that   the  debt  charged  was  of  a  pariiculw. 
character.     He  has  shown  that  such  a  debt 
once  existed.     It  does  not,  however,  folio** 
that  because  the  respondent  had  the  right  u- 
demand   this    peculiar  proof,    the   ord.riir 
rule   which  requires  the  party   who  allc/i 
payment  to  prove  payment  is  to  be  kivltVj 
in  his  favor,  or  that  the  debt  is  to  be  p  . 
eumed   10  be  saiished  unless  the  conlran-  ■ 
shown    by    the    creditor.     If.     inLieed     .h: 
facts  had  shown  a  strong  probabil.iv  of  '■  « 
satisfaction  of  the  debt  by  the  proper  ap;.- 
cation  of  ihe  surplus  revenues  of  ihe  eaw 
by  the  widow,  the  High  Court  might  h»i.- 
been  justified  in  pressing  against  the  a;>,-K.- 
lam  the    non-production  of  accounts  -(  0' 
other   salisfaciorv  p.oof  that  the  dd-t  M 
[  not  been  so  satisfied.    They   mighi  l«i"- 
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have  held  that  the  facts  establishing 

probability    afforded    prtrnd-facie    evi- 

of  payment.     But  to  their  Lordships 

spears  that  the  facts  proved  are  such  as 

lead  to  the  opposite  conclusion. 


le  widovv  is  shown  to  have  succeeded 
the  zeniindary  encumbered  with  debt 
^h  she  had  no  means  of  discharging,  ex- 
the  revenues,  that  are  admitted  to  have 
in  ordinary  years  little  more  than  suffi- 
It  to  pay  the  Government  revenue  and 
Provide  for  the  expenses  of  her  establish- 
lem  and  family.  A  landholder,  whether 
tale  or  female,  when  in  such  circumstances 
irely,  very  rarely  in  India,  succeeds  in 
rtting  out  of  debt.  Again,  in  the  present 
!,  the  Ziliah  Judge  has  shown  that  more 
^an  one  of  the  years  in  the  course  of  which 
^e  process  of  payment  is  assumed  to  have 
iii^en  place,  were  years  of  distress  and  famine, 
men  the  collections  from  the  estate  must 
^ave  fallen  short  of  the  Government  revenue. 
And   there    is  also   evidence  of  occasional 

.1)4 

.  *!gation,  in  which  the  widow  had  to  defend 
^r   title    against    adverse    claimants.     She 
.'Seems  to  have  been  throughout  her  tenure 
I  of  the  estate  a  needy  and  embarrassed  wo- 
I  man.     Nor  can  their  Lordships  find  reason- 
able grounds  for  assuming  that,  between  the 
years  1822  and  1838,  she  was  in  a  condition 
to-niake   payments  in  excess  of  those  which 
'-from  the  account  said  to  have  been  settled 
in  1838,  it  must  be  inferred  that  she  had 
then  made  on  account  of  interest. 

The  transaction  of  1838  is  on  the  face  of 

it  a  settlement  of  accounts  between  the  widow 
and  her  creditor;  a  balance  struck  and  a 
mortgage  to  secure  that  balance.  It  is 
treated  by  the  respondent  as  a  mere  con- 
trivance to  give  the  estate  to  the  appellant's 
family  in  accordance  ^h  th^  desire  which 
the  widow's   correspondence  with  Govern- 


ment shows  she  had  expressed  in  i8§2. 
There  might  be  good  grounds  for  so*treating 
it,  if  the  other  evidence  in  the  cause  was 
in  favor  of  the  conclusion  that  she  hac^  their 
discharged  the  whole  of  the  debts  of  22,000 
rupees  and  1,033  rupees.  But  their  Lord- 
ships have  already  stated  that  they  cannot 
draw  that  conclusion  from  the  evidence. 

They  think  that  the  burthen  of  proof  that 
this  settlement  of  accounts  was  not  a  bond- 
fide  transaction  between  the  debtor  and  the 
creditor,  lies  on  the  respondent,  and  that  he 
has  failed  to  adduce  any  evidence  to  that 
effect.     Assuming  it,  then,  to  have  been  a 
hond'fide    transaction,    it    follows    that    ad- 
vances with  which  she  was  entitled  to  charge 
the  estate  as  against  her  husband's  heirs,  had 
previously  been  made  to  her  to  the  amount 
of  2 1,000  or  23,000  rupees;  and  that  there 
is  no. sufficient  proof  that  she  had  then  paid 
off  these  debts.     What,  then,  is  the  effect  of 
the  transaction  ?  Those  advances,  with  the  in- 
terest thereon,  would  considerably  exceed  the 
sum  secured  by  the  mortgage.    Their  lx>rd- 
ships  think  that  it  is  a  fair  and  just  inference 
to  take  this  sum  of  48,614  rupees  13  annas 
6  pie,  which  was  secured  by  the  mortgage, 
to  be  the  balance  due  in  respect  of  such 
advances  after  giving  credit  for  alt  payments 
on  account  and  after  deducting  the  5,000 
rupees  paid  at  the  time  of  the  settlement.  ' 
If  it  be  urged  that  the  appellant's  case  as- 
sumes  other   advances    which    the    Courts 
below  have  not  found  to  be  of  the  character 
required,  the  answer  is  that  in  a  case  like 
this,  wherein  both  debtor  and  creditor  were 
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interested  in  appropriating  the  payments  so 
as  to  make  this  balance  a  charge  upon  the 
estate,  the  transaction  itself,  which  could 
only  be  valid  in  the  event  of  appropriating 
the  payments  made  towards  discharge  of 
advances  which  could  not  constitute  a  charge 
upon  the  estate,  may  reasonably  be  treated 
as  evidence  that  such  an  appropriation  was 
made.  Their  Lordships,  therefore,  are  of 
opinion  that  the  appellant  has  succeeded  in 
establishing    that   under    the    mortgage   of 

1838  his  father  acquired  a  charge  on  the 
estate  for  the  sum  therein  named,  which, 
on  the  widow's  death,  would  have  been  valid 
against  the  next  heirs  of  the  husband  if  such 
there  had  been. 

Further  than  this  their  Lordships  are  not 

prepared  to  go.    They  do  not  agree  with 

the  finding  of  the   Zillah   Judge  that  the 

title  of  the  Crown  was  absolutely  defeated 

by  the  razeenamah   of    the    5th  of    April 

1841.    They  do  not  think  that  the  Crown  is 

bound  by  that  document,  or  by  the  judgment 

of  the  20th  of  March  1839  on  which  it  was 

founded. 

The  result  is  that  their  Lordships  must 

humbly  recommend  Her  Majesty  to  reverse 
the  decree  of  the  High  Court,  and  to  declare 
that  on  20th  April  1838  there  was  due  from 
the  widow  to  the  father  of  the  appellant  in 
respect  of  advances  for  which  she  would  have 
been  entitled  to  alienate  the  estate,  as  against 
the  next  heirs  of  her  husband,  if  such  there 
had  been,  the  sum  of  48,6 1 1  rupees  1 3  an- 
nas 6  pie ;  that  that  sum  was  duly  charged 
upon  the  estate  by  the  mortgage  of  the  20th 
of  April  1 838 ;  and  that  accordingly  the  ap- 


pellant is  now^ entitled  to  hold  the 
against  th^  Crown  as  a  security  for 
of  the  said  sum  and  of  the  interest  tben 
as  now  remains  unpaid.  This  declarali 
is  fatal  to  the  respondent's  claim  to  inu| 
diate  possession  of  the  zemindary ;  t>ot 
will  leave  an  equity  of  redemption  in  tJ! 
Crown.  In  strictness  the  present  suit 
stand  dismissed,  leaving  the  Crovrn 
assert  that  equity,  if  it  shall  be  so 
in  a  suit  properly  framed  for  Ihat 
pose.  It  has,  however,  been  sa; 
at  the  bar  that  provision  for  rede 
might  be  made  in  this  suit.  If  tbe 
ties  can  agree  as  to  the  terms  of  re 
tion,  their  Lordships  would  not  be 
ling  to  have  them  embodied  in  the 
be  made  on  this  appeal.  But  if  they 
so  agree,  the  order  which  their  Lo 
must  recommend  to  Her  Majesty,  as 
consequence  of  the  beforementioned  d 
tion,  is  that  the  respondent's  suit 
dismissed  without  prejudice  to  the  right 
the  Crown  to  redeem. 


The  appellant  is  entitled  to  have  the 
of  this  appeal  and  of  the  proceedings  in  tbe 
Courts  below  under  Her  Majesty's  order  of 
January  1862,  and  the  general  costs  of  tbe 
suit  below,  except  such  portion  of  them  sls 
was  occasioned  by  his  contesting  the  title  o( 
the  Crown  to  take  by  escheat.  This  latter 
portion  ought  to  be  borne  by  him,  and  un- 
less  already  paid,  should  be  set  off  in' the 
usual  manner.  The  apportionment  of  these 
costs  will  be  dealt  «6^h  by  the  Court  below 
in  India. 
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dieal  The  17th  July  1 86%. 

Present : 

Master  of  the   Rolls,   Sir  James   W. 
>lvile.    Sir   E.   Vaughan  Williams,   the 
)rd    Chief    Baron,    and    Sir    Lawrence 
^eel. 

ition— Submission  to  award— Rerocation 
of  authority. 
Appeal  from  the  High  Court  at  Madras. 

Pcstonjee  Nusserwanjee 

versus 

'  D.  Manockjee  and  Co. 

Itng^  to  the  proper  construction  of  the  Code  of 

i\  Procedure   (that  is   to  say,   construing  it  with 

Icrence  to   the  constitution  of  the  Civil  Courts  of 

lia  and  the  abiding-  direction  to  them  to  proceed  in 

cases  according*  to  equity  and  good  conscience), 

D  persons  have  agreed  to  submit  the  matter  in 

srence  between  them  to  the  arbitration  of  one  or 

specified  persons,  no  party  to  the  agreement  can 

ee  the  submission  to  arbitration  unless  for  good 

and  a  mere  arbitrary  revocation  of  the  authority 

permitted. 

Where  no  time  was  ori^nally  fixed  within  which 

award  was  to  be  made,  it  is  open  to  either  party  to 

ten  the  proceeding  by  giving  notice  to  the  arbitrators 

t  the  award  must  be  made,  and  an  umpire  appointed 

tin  a  reasonable  time ;  but  where  the  time  elapsing 

the  notice  has  been  actively  employed  by  the 

tors,  and  the  delay  has  been  owing  to  necessity, 

they   could  not  control,    the    parties    cannot 

from  their  submission  by  reason  of  the  notice. 

This  is  an  appeal  from  three  orders  of  the 

[igh  Court  of  Judicature  at  Madras.     The 

lestion  in  substance  is,  whether  the  award 

Mr.  Schlunk  settling  matters  in  difference 

^tween  the  appellant  and  the  respondent 

valid  and  binding  on  the  parties.      The 

:ts  which  raise  the  question  may  be  stated 

rcry  shortly. 

On  the  29tb  October  1863,  the  appel- 
lant and  respondent  entered  into  a  partner- 
ship in  certain  farms  of  taxes  imposed  on 
spirituous  liquors  within  certain  districts 
in  the  Presidency  of  Madras.  The  appel- 
'  lant  was  to  supply  the  capital  required,  and 
the  respondent  was  to  manage  the  business. 
Certain  differences  arose  between  tuem ;  and 
on  the  10th  of  January  1864,  they  agreed 
that  arbitrators  should  be  appointed  to  settle 
these  differences.  Accordingly,  this  was 
done  by  an  agreement  in  writing  for  sub- 
mission to  arbitration,  bearing  date  the  loth 
of  March  1864.  Originally  Mr.  Pierce  and 
Mr.  Bales  were  appointed  arbitrators,  but 
Mr.  Pierce  refusing  to  act,  Mr.  Punnett  was 
appointed  in  his  place.  The  terms  of  the 
agreement  are  to  this  effect : — 

^  **  Know  all  men  by  these  present  that  we,  the  under- 
signed, Pestonjee  Nusserwanjee,  of  tne  firm  of  Framjee 
Nusserwanjee  and  Co.,  and  D.  Manockjee  and  Co.,  do 
make,  constitute,  and  appoint  R.  H.  Pierce,  Esquire 


and  W.  Bates,  Esquire,  gentlemen,  as  arbitrators,  cho«en 
by  our  mutual  consent  to  inquire  into  certain  contro- 
versies and  differences  existing  between  us  in  regard  to 
our  copartnery  in  the  transactions  of  the  Ablcary  Farms 
of  the  Calicut,  Kurumbranad,  Palghaut,  and  Bonany 
Taluqs,  and  Mannur  and  Payenjanur  Amshoons,  of  the    « 
Ernad  Taluq  rented  from  Government,  |fivine,  ^nd  byw 
these  presents  granting,  unto  the  above-satd  R.  H.  Pierce, 
Esquire,  and  NV.  Bates,  Esquire,  full  power  to  substitute 
or  appoint  one  or  more  arbitrator  or  arbitrators,  as  well 
as,  if  necessary,  an  umpire;  and,  further,  to  call  for  and 
examine  the  books  and  papers  of  the  said  copartnership, 
as  also  any  party  or  parties  connected  with  the  farms 
and  others,  and  otherwise  to  take  all  and  every  lawful 
means  to  arrive  at  a  fair  and  impartial  decision,  to 
which  we  hereby  mutually  agree  and  bind  ourselves  to 
abide  fully  and  entirely." 

It  contains  the  following  memorandum  at 
the  foot: — 

"  N.  S. — We,  the  undersij^ned,  P.  N.,  of  the  firm  of 
Framjee  Nusser>vanjee  and  Co.,  and  D.  Manockjee  and 
Co.,  have  executed  this  power  made  in  conformity  with 
the  provisions  of  Section  327  of  A<;^  VI 11 .  of  1859 ;  and  we 
do  hereby  accordingly  agree  and  bind  ourselves  to  abide 
by  the  decision  which  the  within-mentioned  duly-em- 
powered arbitrators  may  give  under  the  aforesaid  Atft." 

On  the  15th  of  July  1864,  the  arbitrators 
made  an  intermediate  award,  dissolving  the 
partnership,  and  giving  the  business  to  the 
appellant. 

On  the  same  day,  a  notice  signed  by  both 
parties  was  publicly  given  of  this  fact,  and 
which  stated  that  all  debts  due  to  them  by 
the  Abkary  farm  were  to  be  received  and 
paid  by  Framjee  Nusserwanjee  and  Co.,  and 
that  the  respondent  had  no  longer  any  inter- 
est therein. 

On  the  3rd  of  October  1864,  the  appellant 
wrote  to  the  arbitrators,  complaining  of  the 
conduct  of  the  respondent  relative  to  the 
making  up  of  the  accounts. 

On  the  13th  May  1865,  the  arbiyators 
came  to  a  resolution,  which  was  a  second  in- 
termediate award,  directing  that  the  farm« 
outstandings  due  from  the  Ponany,  Chow- 
ghaut,  and  Betatanad  divisions  should  be 
taken  by  the  defendant  at  50  per  cent,  dis- 
count ;  it  is  in  these  words  : — 

"  Resolved  that  the  farm -outstandings  due  from  the 
Ponany,  Chowghaut,  and  Betatanad  divisions,  as  they 
stood  in  the  farm-books  on  the  30th  June  1864,  as  per 
balance-sheet,  be  taken  over  by  Messrs.  Dhunjeebhoy 
Maneckjee  and  Co.,  or  their  nominee,  at  ^o  per  cent, 
discount,  they  receiving  credit  for  all  sums  since  recover- 
ed, less  any  regular  expenses,  and  paying  the  amount  as 
may  be  hereafter  decided  by  us."  %t 

On  the  6th  July  1865,  Mr.  Punnett,  one 
of  the  arbitrators,  published  a  long  written 
opinion  on  the  subject  of  the  remaining  points 
that  remained  to  be  disposed  of  by  the  arbi- 
trators under  the  submission  to  arbitration. 

On  the  24th  of  July,  the  appellant  wrote 
to  the  arbitrators,  and  requested  them  to  make 
their  award   in  ten  days,  or  that,   if  they 
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*  ware  unable  to  do  so,  they  would  nominate 
an  umpire. 

This  was  not  done,  and  on  the  5th  of 
August  1865,  the  Solicitor  of  the  appellant 

•  ^Tote  a  letter  to  the  Solicitor  of  the  respond- 
ents purporting  to  cancel  the  award,  and  he 
also  sent  in  similar  letters  to  the  arbitrators. 
On  the  same  day  Mr.  Bates,  the  other  arbi- 
trator, gave  his  written  opinion  on  the  re- 
maining points  referred  to  therein,  stating  in 
substance  his  differences  from  Mr.  Punnett. 

On  the  I2lh  August  1865,  a  further  notice 
was  given  by  the  appellant  requiring  the 
papers  to  be  delivered  up  to  him.  Two 
more  written  opinions  were  given,  one  by 
Mr.  Punnett  and  another  by  Mr.  Bates,  the 
last  on  the  7th  of  September  1865  ;  and  Mr. 
Schlunk  (who  was  afterwards  appointed  um- 
pire, but  who  seems  to  have  been  already 
selected  for  that  purpose  by  the  arbitrators), 
on  the  1 2th  September  1865,  m«de  some 
written  observations  founded  upon  the  writ- 
ten opinions  of  Mr.  Punnett  and  Mr.  Bates, 
the  two  arbitrators. 

On  the  22nd  September  1865,  the  Civil 
Court  ordered  the  submission  to  arbitration 
to  be  filed  under  the  provision  of  the  326th 
Section  of  the  Civil  Procedure  Code  of  India. 

The  appellant  insists  that  this  was  wrong, 
and  that  the  decision  of  the  Court  below 
ought  to  be  reversed,  and  that  the  submission 
to  arbitration  could  not  properly  have  been 
filed  under  the  Section  326  of  the  Code  of 
Civil  Procedure,  as  no  agreement  to  file  it 
had  been  made,  contending  that  it  was  open 
to  him  to  revoke  the  submission  to  arbitration 
at  any  time. 

On'  the  22nd  of  September,  the  day  on 
which  this  decision  was  pronounced,  Mr. 
Schlunk  was  appointed  umpire  by  the  arbi- 
trators, by  writing  signed  by  them  at  the  foot 
of  the  submission  to  arbitration.  This  ap- 
pointment was  confirmed  by  the  Civil  Court 
on  the  6ih  of  October  1868,  and  on  the  17th 
of  October  Mr.  Schlunk  made  his  final  award 
in  favor  of  the  respondents.  The  order  of 
the  22nd  of  September  of  the  Civil  Judge 
was  appealed  from  and  confirmed  by  the  or- 
der of  the  High  Court  of  Judicature  on  i5ih 
Janualry  1866.  The  appellant  then  present- 
ed a  petition  to  set  aside  the  award  on  five 
grounds,  which  was  dismissed  on  the  ground 
of  being  too  late  ;  and  the  final  award  of  Mr. 
Schlunk  was  confirmed  and  carried  into  exe- 
cution by  the  decree  of  the  Civil  Judgejon  Qih 
^October  1866.  The  appellant  petitioned  for 
leave  to  appeal  from  the  decision,  which  peti- 
tion was  dismissed  by  order  of  the  High  Court 


on  the  7th  Jarfuary  1867.  On  the  sani( 
the  High  Court  of  Judicature  at  Aladrs 
;  firmed  th^  decision  of  the  Civil  Judge 
'6th  October  1865,  confirming  the  appoini 
of  Mr.  Schlunk  as  umpire.  The  presei 
peal  is  brought  from  all  these  three  deci 
of  the  High  Court  of  Judicature. 

The  first  question  is  whether   the 
had  jurisdiction  under  the  Section  326 
Code  of  Civil  Procedure  in  India,  to  d| 
the   submission   to   arbitration    10    be 
Their  Lordships  are  of  opinion  that,  u] 
proper  construction  of  the  Sections  of 
Code  relating  to  this  subject,  they  had 
jurisdiction.     The   Code,   which    is  qmi 
procedure,  and  the  Act  enacting  it,  mttal 
construed  with  reference  to  the  constiw 
of  these  Courts,  and  the  abiding  direcii 
them  to  proceed  in  all  cases  accordii 
equity  and  good  conscience. 

The  326th  Section  is  to  this  eflfect : — 

"  When  any  person  shall,  by  an  instrument  in 
aijree  that  any  differences  between  them  or  any  <rf 
shall  be  referred  to  the  arbitration  of  any  pet 
persons  named  in  the  agreement,  or  to  be  appoir 
any  Court  havino^  jurisdiction  in  the  matter  to  wh* 
relates,  application  may  be  made  by  the  parties  thcf 
or  any  of  them,  that  the  agfreement  be  filed  to  : 
Court.  On  such  application  being-  made,  the  Court  1 
liirect  such  notice  to  be  given  to  any  of  the  partiej 
the  agreement  other  than  the  applicants,  as  it  n 
think  necessary,  requiring-  such  parties  to  show  ca| 
within  a  time  to  be  specified,  why  the  agrei 
should  not  be  filed.  The  application  shall  be 
ten  on  a  stamp-paper  of  one-fourth  of  the 
prescribed  for  plaints  in  suits,  and  shall  be 
bered  and  registered  as  a  suit  between  some  cr  OM 
of  the  parties  interested,  or  claiming  to  be  interested  u 
plaintiffs  or  plaintiff,  and  the  others  or  other  of  tba 
as  defendants  or  defendant,  if  the  application  have  beef 
presented  by  all  the  parties,  or  if  otherwise,  betweet 
the  applicant' as  plamtiff  and  the  other  parties  ii 
defendants.  If  no  sufficient  cause  be  shown  agaifiil 
the  agreement,  the  agreement  shall  be  Hied,  and  a£ 
order  of  reference  to  arbitration  shall  be  made  thereoa. 
The  several  provisions  of  this  Chapter,  so  far  as  thq 
are  not  inconsistent  with  the  terms  of  any  agreement 9 
filed,  shall  be  applicable  to  all  proceedings  under  ai 
order  of  reference  made  by  the  Court,  and  to  the  awani 
of  arbitration,  and  to  the  enforcement  of  such  award.' 

Although  this  Section  is  not  express!] 
referred  to  in  the  submission  to  arbitration, 
still  their  Lordships  are  of  opinion  that  the 
submission  to  arbitration  was  under  and 
subject  to  the  Sections  contained  in  the  Codt 
relative  to  this  subject.  Their  Lordships 
are  of  opinion  that  this  submission  to  arbi- 
tration was  entered  into  subject  to  the  pro- 
visions of  this  Code,  and  that  the  memoran- 
dum at  the  foot  thereof  is  introduced  for 
that  purpose,  and  that,  unless  the  provisions 
of  the  Code  were  expressly  excepted  by  the 
parties  to  the  agreement,  it  must  be  taken 
as  having  been  agr^d  by  them  that  it  was 
to  be  subject  t6  the  Act,  and  that  this  spe* 
cial  notice  of  Section  327  as  to  the  enforce- 
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?nt  of  the  decision  of  the  Arbitrators  was 
oroduced  only  ex  major i  cauiela  foi^the 
irpose  of  expressing  what,  without  such 
pression,  would  nevertheless  have  been 
iplied. 

Their     Lordships    are    of    opinion     that, 

cording   to  the  proper  construction  of  this 

>de,  as  previously  explained,  when  persons 

Lve  agreed  to  submit  the  matter  in  diflFer- 

ice  between  them  to  the  arbitration  of  one 

more  certain  specified  persons,  no  party 

this  agreement  can  revoke  the  submission 

arbitration  unless  for  good  cause,  and  that 

mere  arbitrary  revocation  of  the  authority 

not  permitted. 

Their  Lordships  do  not  think  it  necessary 
)  refer  to  the  English  law  on  this  subject 
»riher  than  to  point  out  that  the  direction 
:  recent  legislation,  both  by  English  Acts 
id  the  Acts  of  the  Indian  Legislature,  has 
Ben  to  put  an  end  to  the  distinction  between 
le  agreement  to  refer,  and  the  authority 
lereby  conferred,,  which  formerly  enabled 
person  who  was  a  party  to  a  binding 
freement  to  revoke  the  authority  thereby 
onferred,  and  by  so  doing  to  put  an  end  to 
le  agreement  for  submission  to  arbitration, 
n  the  same  footing  as  all  other  lawful  agree- 
lents  by  which  the  parties  to  it  are  bound 
)  the  terms  of  what  they  have  agreed  to, 
nd  from  which  they  cannot  retire  unless 
le  scope  and  object  of  the  agreement  cannot 
e  executed,  or  unless  it  be  sho^vn  that  some 
aanifest  injustice  will  be  the  consequence  of 
rtnding  the  parties  to  the  contract. 

Their  Lordships  are  therefore  of  opinion 
hat  it  was  not  in  the  power  of  the  appellant 
imply,  at  his  own  mere  will  and  pleasure, 
0  revoke  the  authority  of  the  arbitrators  in 
phose  appointment  he  had  concurred. 

It  remains  to  be  considered  whether  the 
nrcumsiances  of  this  case  justified  him  in 
loing  so,  and  sending  the  letter  of  the  5th 
August  1865. 
This  is  founded  solely  on  the  delay. 

On  the  24th  July  1865,  the  appellant 
irrole  to  the  arbitrators,  and  required  that 
in  ten  days  from  that  date  they  would  make 
&eir  awaVd  and  appoint  an  umpire,  and  this 
Hot  being  done,  after  wailing  for  ten  clear 
lays;  he  sent  the  notice  of  the  5th  August 
11865.  1^  nothing  whatever  had  occurred  since 
the  appointment  of  the  arbitrators  in  June 
1864,  and  all  matters  between  the  appellant 
and  the  respondent  haj  remained  in  exactly 
the  same  position  that  they*were  in  at  the 
date  of  the  submission  to  arbitration,  their 
Lordships  are  disposed  to  think  that  this  delay 


of  the  arbitrators  would  have  "Justified  4he  * 
course  which  the  appellant  adoptqd  Bu^, 
in  truth,  the  facts  disclose  a  very  different 
course  of  proceeding.  In  July  1864,  the 
arbitrators  made  their  award  in  a  very  • 
important  part  of  the  matter  in  diff^enceT 
They  dissolved  the  partnership,  and  delivered 
up  the  business  to  the  appellant,  who  has, 
since  that  time,  carried  it  on  alone,  and  had 
done  so  for  a  year  prior  to  the  letter  of  the 
2.jth  July  1865. 

A  second  decision  of  the  arbitrators  rela- 
tive to  the  Ponani  farms  was  made  in  May 
1865,  and  acquiesced  in  by  both  parties, 
appellant  and  respondent. 

A  notice  to  the  arbitrators  to  make  their 
award  and  to  appoint  an  umpire  in  ten  days 
does  not  appear  to  their  Lordships  to  be 
sufficient  time  given  to  entitle  the  appellant 
to  stop  all  further  proceedings,  and  to  cancel 
all  further  proceedings. 

It  is  to  be  observed  that  a  most  important 
part  of  the  matters  referred,  namely,  the 
determination  of  the  person  who  was  to 
have  the  business  in  future,  had  already  and 
speedily  been  determined.  After  the  two 
decisions  of  the  arbitrators,  there  ^pears 
to  have  been  little  that  remained  to  be  done, 
except  to  determine  matters  of  account  be- 
tween the  parties.  What  was  the  intricacy 
or  difficulty  of  settling  them  does  not  ap- 
pear, and  on  a  question  of  time  this  is  a  mat- 
ter of  importance.  It  might  well  be  that  the 
lime  occupied  for  that  purpose  was  not 
excessive.  On  this  point,  even  if  it  could 
be  availing,  their  Lordships  have  no  evi- 
dence. It  might  also  well  be  that  te«i  days 
might  be  usefully  and  properly  employed  by 
the  arbitrator  in  an  endeavour  to  remove  the 
points  of  disagreement  between  them,  and 
only  when  this  was  found  to  be  impossible 
that  it  would  become  necessary  to  refer  the 
matter  to  an  umpire.-  On  the  6th  of  July 
1865,  Mr.  Punneit  stated  his  views  in  a 
long  written  opinion.  Mr,  Bates  stated  his 
in  a  similar  document  on  the  5th  of  August. 
This  was  answered  by  Mr.  Punnett  on  the 
25th  of  August;  and  on  the  7th  September* 
Mr.  Bates  replied.  Before  this  Mr.  S*hlunk 
had  been  selected,  though  not  appointed,  Jo 
act  as  umpire,  his  appointment  having  been 
delayed,  as  it  seems,  in  consequence  of  the 
civil  proceedings  instituted  in  the  Civil 
Court  on  the  23rd  of  August  1865. 
Mr.  Schlunk  took  and  considered  the  ex-\ 
pressed  opinion  of  the  two  arbitrators,  and 
made  observation  thereon  on  the  12  th  Sep- 
tember   1865.     The   decision   of  the   Civil 
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*  •Cojjrt  assertitig  the  jurisdiction  of  the  Code 
of   CiviU  Procedure   over    this    matter   was 

>      pronounced  on  the  22nd  of  September  1865 
^  On  the  same  day  Mr.  Schlunk  was  appointed 
tfmpii^,  and  he  made  his  award  between  the 
parties  on  the  17th  October  following. 

No  error  is  pointed  out  in  the  award  itself ; 
»  complaint,  is  made  that  Mr.  Schlunk  did  not 
open  up  the  whole  matter  from  the  beginning. 
It  is  said  that  he  appointed  no  meeting,  that 
he  heard  no  counsel,  that  he  took  no  evi- 
dence. Their  Lordships  are  of  opinion  that 
it  was  not  necessary  for  him  to  do  so.  The 
parties  had  agreed  to  the  arbitration  of  Mr. 
Punnett  and  Mr.  Bates,  subject  to  the  deci- 
sions of  an  umpire  on  the  points  where 
they  differed.  They  agreed  on  some  import- 
ant points;  they  expressed  their  decision 
in  the  first  award  of  the  ijth  of  July  1864, 
and  in  the  second  award  of  the  13th  of  May 
1865.  They  differed  as  to  other  points. 
They  expressed  this  difference  in  writing, 
and  they  appointed  Mr.  Schlunk  to  be  the 
umpire  to  decide  these  points  between  them. 
This  he  did  after,  as  it  appeal^  weighing 
and  considering  the  facts  and  arguments 
adduced  by  both  the  arbitrators  in  the  docu- 
ments laid  before  him. 

Their  Lordships  are  of  opinion  that  the 
course  so  adopted  was  correct,  and  thai  the 
Courts  below  have  acted  rightly  in  uphold- 
ing the  decision  of  the  umpire.  Their  Lord- 
ships do  not  mean  to  lay  down  that  in  cases 
of  this  description,  where  no  time  is  origin- 
ally fixed  within  which  the  award  was  to 
be  made,  it  would  not  be  open  to  cither  party 
to  hasten  the  proceedings  by  giving  notice 
to  th^  arbitrators  that  the  award  must  be 
m^de  and  an  umpire  appointed  within  a  rea- 
sonable time.  But  it  is  to  be  observed  that 
here  the  time  which  elapsed  from  the  period 
when  the  appellant  gave  the  notice  of  the 
-^24th  of  July  1S65  was  actively  employed. 
It  was  obviously  of  no  use  to  appoint  an 
rmpirc  until  the  points  on  which  the  arbi- 


trators differed  were  clearly  defined. 

wasxione  by  four  papers: — /j/,  the  opin 

of   Mr.  Punnett;  2nd,  the  opinion  of  M: 

Bates,  delivered  on  the  same  day  that 

notice  to  cancel  the  submission  was  given 

jrdy  the  further  opinion  of  Mr.  Punnett 

the  25th  of  August  1865;  and,  ^M,  the 

opinion  of  Mr.  Bates  on  the  7th  of  Septe 

^er  1865;  and  these  were  adjudicated  u 

by  Mr.  Schlunk,  the  umpire,  in  his  aw 

mskde  on  the  17th  October,  but  delayed  a] 

parently  by  reason  of  the  suit  and  the  nece 

sity  of  obtaining  the  sanction  of  the  C3o^ 
to  the  confirmation  of  the  order  appointi 
him  umpire. 

If  the  object  of  the  appellant  was  to.«< 
celerate  the  proceedings  by  his    notice 
24th  of  July  1865,  he  certainly  succeeds 
in   doing  so  ;   but  tlfeir  Lordships  are 
opinion  that  he  cannot  recede  from  tlie  subl 
mission  by  reason  of  that  notice,    folloim 
by  the   noliSe  of  5th  August    1865,  wh©] 
in  fact,  he  has  for  above  a  year  enjoyed 
fruits  of  the   award  on  various  points,  ai 
when  it  is  impossible  to  restore  the  paiti< 
to  the  position  they  were  in,  if  all  the  adl 
of  the  arbitrators  were  to  be  considered  noil 
and  void. 

On  the  whole,  therefore,  their  Lordships 
without  thinking  it  necessary  to  relate  i 
detail  the  proceedings  in  the  Courts 
India,  approve  of  the  decisions  there  p 
nounced,  viz,,  the  order  of  the  22nd  Se 
tember  1865  of  the  Civil  Court,  directi 
the  submission  to  be  filed ;  the  order  of  t 
Civil  Judge  of  the  6th  October  1865, 
firming  the  appointment  of  the  umpire  ; 
order  of  the  High  Court  of  the  15th  Janu 
1866,  dismissmg  the  appeal  of  the  pre 
appellant  from  these  orders  ;  and  the  fi 
decree  of  the  Civil  Judge  of  the  8th  Febm 
1866,  confirming  the  award  of  Mr.  Scblu 
and  directing  the  same  to  be  carried  i 
execution;  and  also  the  order  of  the  Hi 
Court  of  Judicature  of  Madras  of  the 
January  1867,  dismissing  the  petition  of 
appellant;  an'^  confecquenily  ihcy  s 
humbly  recommend  to  Her  Majesty  i 
this  appeal  be  dismissed  with  costs. 
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